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SOME SUGGESTIONS FOR AMENDING THE COMPANIES ACT 
By ‘ 
A. Ramayya, ADVOGATE, MATHURAI. 


In their Memorandum issued by the Government of India (Commerce Depart- 
* ment) it is now definitely stated that ‘‘ Government do not propose to undertake 
.a wholesale revision of the Indian Companies Act but will confine the amendments 
-only to such reforms as are urgently necessary”. 


As a lawyer who has had occasion to come in contact with and acquire 
-some intimate knowledge of the working of several companies in South India, I 
venture to suggest the following reforms as tly necessary to be carried out in the 
{interests of shareholders and the investing ic and better and more efficient and 
“honest management of joint stock companies. 


I 


The first thing necessary is to tect investors from false and misleading 
advertisements, announcements, ci and other invitations to subscribe for 
shares issued to the public by astute and unscrupulous promoters who take care to 
circumvent the ific requirements of section 93 of the Act by simply adopting the 
technical ruse o eea ware aa aia ane euch warda aa PTEI i LOCA poe: 
pectus. For further details ing the agreerhents with the vendors, j 
Agents, etc., reference should ¢ to these documents at the i Office 
of the Company” and soon. The Registered Office of the Company being in many 
-cases hundreds of miles away from the territories where the invitations are issued, 
eager investors beguiled by the announcements in golden colours rush in to apply 
-without further thought and fall into the traps of bogus companies with miserable 
results, The needlessly narrowed definition of ‘ prospectus ’ in section 2 (14) of the 
Act must be so amended as to include every kind of announcement intended or 
-calculated to invite the public to take up shares in a public company. 


Further every prospectus and every announcement, advertisement or other 
public offer or invitation to subscribe for shares must contain in clear terms and in 
-A conspicuous manner a statement as to whether or not permission to deal in the 

posed shares has been applied for or obtained from or refused by any and which 
tock Exchange. As whenever a company announces a public offer intending 
‘investors not unnaturally expect to obtain a marketable investment, this requirement 
-as to Stock Exchange permission, will be valuable information putting investors on 
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d as to deciding whether or not they would be prudent in putting their monies- 
Dae de Prora EA E, The sanction behind such permission is the fact that 
it will not be granted unless the company is a sound one from the investment point 
of view. : 


Ii r 
Whatever the usefulness of the ing Agency system in the distant past,. 
recent developments within the last quarter of a century at least have shown that- 
it has ou its utility and led tomany abuses ; with the result that opinion among 


the shareholding public today is preponderantly if not completely por it. With-- 
out going into the controversy over the subject or advocating its abolition altogether, 

it may be suggested that if the provisions of the Act relating to the remuneration and 

powers of management of the-Managing Agents are so amended as to reduce them. 
strictly to the position of “ agents ” subordinate to the governing body of Directors, 
the scope for the mastery and exploitation of the Companies under their charge- 
which for all practical purposes they treat as their own proprietary sinecure, will poesi- 
bly disappear or at any rate considerably narrowed down and there will be no cause 

for 2 good many of the complaints now levelled against them. It is the weakness of 
the law as it is that has in very many cases given gratuitous support to obscurantist: 


My suggestions in this connection are :— 


(i) The Managing Agents of a company should be its wholetime employees: 
and be expressly prohibited by the statute from acting as the enc en coe of any 
other company or engaging-in any trade or business in rivalry with or similar to. 
that of the company, cither as-proprietor, partner or Director or otherwise. Section. 


87-H is not ciently protective in -this respect. 


(ii) Any agreement of Managing Agency entered into prior to the incorpora-- 
tion of a com or before the commencement of its business shall be provisional | 
only and not fading on the company unles ratified and accepted with or without: 
modification by a general: meeting ially convened for this purpose. A copy 
of the agreement shall be annexed to the Articles or furnished to e members along . 
with the notice convening the meeting so that an opportunity may be given to the- 


whether and what conditions therein are detrimental to the interests of the company. 
nae fe 


supposed to have -into prior to their incorporation tie the 
companies and their Directors hand angi foot and make the position of the Managing 
Agents unshakeable as the real masters of the situation. 


(iii) There must be a specific provision in the Act prohibiti the taking 
by Managing Agents of any remuneration, allowances, isite or She: advantage- 
having a money value, other than the rani percen of the net profits provided - 
in the agreement and such reasonable o and ae Veen as may be approved 
by the company in general. meeting according to circumstances from time to time. 
At present the Managing Agents of almost every prosperous company are taki 
such large commission on sales, purchases, etc., and receivi so many legal and ill 
and secret advantages so extravagant and wasteful on their face, and out of all' 
proportion to the services rendered by them, that the system itself has come to be. 
disgusting if not revolting to good conscience. It will be a real safeguard to the 
sharcholders if the annual. profit and loss account is required to disclose with sufficient 
particulars: the various species of income derived by the Managing Agents from the - 
company. 
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(iv) Sometimes by rigging and sometimes by ‘churning’ the market for the 
shares of the companies under their charge the ing Agents of many companies 
-are manipulating the market value of such shares to their own advantage and amass 
‘thereby large private fortunes for themselves and sometimes by a planned 
‘declaration of far lower dividends than the profits of the company would warrant, 
they depress the market for their shares and acquire and accumulate in their own 
Thands, the bulk of the shares of the companies under their cntrol. 


This evil can be checked, to a considerable extent by insisting that whenever 
:a declaration of dividend is made, it must be accompanied by a statement disclosing 
the total profits earned and the amount out of it made available for distribution 
-as dividend. This will prevent the creation of a false market in the shares of the 
~comapany concerned and eschew the possibility of any undue advantage to those in 
management. Such a statement is insisted on by the “ London Stock Exchange” 
-and adepted by all companies whose shares are permitted to be dealt with by that 
Exchange. There is no reason why such a wholesome provision should not be insisted 
on A ones of an appropriate compulsory regulation in Table A of Schedule 
I of the . ; ' 


Tit 


In very many cases with a view to have assured a directorate subservient to 
‘their own wishes the promoters and ing Agents who usually frame the consti- 
tution of the company at the time of its formation, get fixed under the Articles a 
‘very high share qualification for directorship by election; with the result 
that the majority in number of the shareholders who are generally small holders, 
are not able to choose even a single ‘ independent’ Director as representing their 
body. 


And if per chance one or two Directors happen to be elected who are able to 
assert themselves against bad or improper management and in the interests of 
the share-holding public, they are tened with the Democles sword handing over 
their heads as per a specially provided article in the constitution of the company, 
giving power to the majority of Directors to remove such Director or Directors 
without assigning any reason (for instance we find an article of this kind in the 
Madura Mi + Ltd., one of the biggest joint stock companies in this country). 


Jt is therefore absolutely necessary to make statutury provision to the effect 
‘not only that the minimum sbare qualification for a Director shall be kept as low as 
reasonably possible, say twenty-five shares, but that a Director elected by the general 
‘body af olders shall not be removed for other than statutory reasons, except 
‘by that body. The well-meant sub-section (2) of section 86-I giving a company 
Tee to provide by its articles other grounds in addition to those given in that section, 
r removal of Directors has been astutely utilised by seheming Managing Agents 
for thier own aggrandizement. 


2. Generally in the case of most ieg a Wr Managing Agents a 
subservient directorate is procured by them by getting hold even from the outset, 
-of a set of “ guinea pigs’, a line-of-least resistance men who are willing to lend their 
names, embellished with all the honours bestowed on them in some totally different 
-walks of life. In order to discourage the functioning of such inefficient and subser- 
vient directorates, a provision in the Act will have to be enacted that in all cases of 
fraud, misappropriation or ill application of company funds or omissions of a 
fraudulent nature, there should be joint liability of the Directars. As the Directors 
have a statutory right of access to the books of accounts of a co y [section1go (2)] 
and as under the compulsory Article 71 of the Table A of ule I the manage- 
anent of the business af tie comparcy is tide renik it aobaniust 0 dannii 
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Vigilant and proper care and attention on their part in ect.of the affairs of the 
Company entrusted to their charge. The law, as it is, by making a distinction 
between the consciously fraudulent Director and his incompetent colleague would. 
sccm to put a premium on the employment of ‘ guinea pigs’ whom it will not be easy 
to eliminate so long as joint aad: collective responsibility is not insisted upon. 


` 
It will also conduce to vigilant and efficient functioning on the of Directors 
if there be further a statutory prohibition that no person shall be Directors of 
more than, say, six companies, not being private companies. The less the number 
of companies which he has to serve the more will be his care and watchfulness as 
regards the direction and control of the affairs of each. 


Another evil to be eliminated as regards the Directorate is the “practice of” 
ing Agents, getting their own d dants and friends elected to the office of 
Directors by nominally transferring to then a aedi ed number of their own shares 


prominent companies where shares are concentrated in their hands and so long as it 
not put an end to, the so-called ‘direction and control? supposed to be vested. 
in the Board of Directors is an empty ostentation. This evil can only be 


¢ holding by him in his own absolute right a specified number of 
unencumbered shares and that every Director shall make a declaration to this effect, 
which shall be recorded in the Register of Directors and Managing Agents, with m 
copy being filed also, in the office of the Registrar. 


IV 


Bad ent is encouraged not only by a subservient directorate but a 
submissive gute The auditors are in theory supposed to be elected at general 
meetings of shareholders but in practice they are almost invariably the nominees 
of the management. Consequently if they displease the management or indicate the 
slightest assertion of independence in the carrying out of their duties they stand to- 
lose their job. This embarrassing position of the auditors of companies has been time 
and again pointed out by the tatives of various associations of Chartered 
Accountants in England, but otang ceel has been done even in that country 
so far. k 


w 


The position in this country is much worse owing to the fortified position of the 
i cy system which extends its patronage to the auditors in other ways. 
such as by appointing them also as the auditors of other companies and businesses and: 


thus making them depend on the goodwill of the ing Agents for the continu- 
ance of their office. The result is that human nature bei what it is, even am 
honest auditor becomes obli to connive or wink at such questionable practices. 


as window dressing methods, secret appropriations, temporary defalcations, etc., 
adopted by those in management. 


Any the slightest assertion of ind dence on the part of the auditors of æ 
company will deprive them of any hope a being continued in their job for the succeed- 
ing years. As general mectings are Practically controlled by the management 
there is no chance of any one except auditors of their own choice being elected or- 
ni} RET at any time. The only method of ensuring a fearless and reasonably 
‘independent audit is to substitute for the present system of election at the annual 
general meeting, a method of election by postal voting by shareholders in some such: 
manner as members of University Senate are elected by registered graduates. 
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A subsidiary evil in connection with the present system of audit is that whenever 
any questionable conduct on the part of the t arises in relation to the- 
accounts of a company, the auditors with the object of screening the Mame" 
Agent have developed a nefarious practice of certifying the Balance Sheet and. 
Profit and Loss Account with a laconic reservation such as “subject to the special 
report of even date.” While reference is thus made to a special report, such report. 
is not annexed to the Balance Sheet or Profit and Loss Account and is studiously 
withheld from the shareholders, with the result that it does not come to their 
knowledge at all. This practice of making special report not made available to the 
members in the same manner as the Balance Sheet, etc., must be prohibited and 
penalised, if audit is to have any value at all. It is a strategy adopted for saving 
the skin of those responsible for managing a company’s affairs including the Directors, . 
and at the same time protecting the auditor from the charge o false certifi- 
cation. 


Audit is the only real protection available to shareholders against bad manage-- 
ment; and if that should be rendered ineffective, in any manner the days of joint 
stock enterprise will have to be counted. 


Vv 


— 


In a good many cases the majority of shareholders of companies especially 
of companies whose shares are dealt with in the o market, are so scattered and 
live in such distant places from the company’s office that they are seldom able to- 
attend any meetings however important and vital, the subjects to be considered 
in those meetings may be for the protection of their own interest. Whatever justi- 
fication there was for the original legal theory of corporate control exercised by 
pee attendance of shareholders, it is now a plain fact that company aera 

ased on personal attendance is demode effets and an anachronism. The wide- 
geographical and economic distribution o a ek shareholdings and their dis- 
possession among an increasing number of holders who for various reasons. 
lack the ability to organise themselves are circumstances affording a distinct advan- 
tage to the Managing Agents and Directors who are able to carry what all they want 
at general meetings either because they themselves are holders of a giant portion, 
of the shares carrying majority voting rights or they have got proxies with them 
ready to be used to silence any obstreperous shareholders who actually attend the 
mectings, put inconvenient questions affecting the management and want to vote- 
against the intents or wishes of the management. The result is that general meetings. 
are in most cases an¥empty farce. 


To protect the shareholders as a body vis-a-vis the management especially 
bad management, it is very necessary that the Act should be svitably amended to- 
the following effect :— 


(i) No shareholder shall have Fvoting rights more than in proportion 
to the amount of share monies paid by him. is will prevent the holders of 
deferred shares of small paid up value (usually only held by the Managing Agents, 
and their nominees and friends) exercising more voting rights than their actual 
contribution to the share capital will entitle them. 

(ii) The votes that any single shareholder may exercise should be limited’ 
to a maximum of, say, twenty-five, irrespective of the number of shares held by him. 
This will put an effective check on the management out-voting the smaller share- 
holders however numerous they may be, by use of the very large number of shares 
concentrated in their hands. In the case of very many companies the ‘ one share- 
one vote’ principle has had the effect of crushing the minority voting rights of the- 
numerical majority of small holders. 
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(ii) If the ill-effects of the present prevailing system of the Managing Agents 

-and Directors facilitated by the entire organisation of the company at their disposal, 

“procuring blank proxy forms signed by- shareholders at distant places and keeping 

them as pocket proxies ready to be used as a pon apaina all opposition at 

shareholders’ meetings, can be mitigated to any extent, it will give some real measure 

-of protection to shareholders desiring to voice their grievances against bad manage- 
ment at general meetings. : 


It is not however easy for legislation to make adequate provision against the 
“misuse of proxies. The only thing practicable is by compulsory regulation in the 
-articles to prohibit the use of general proxies and provide that proxies shall relate 
to specific meetings and specified resolutions to be proposed at any such meeting ; 
-and for guaranteeing the genuineness of the poe it may also be provided that 
they should be dated and authenticated in the same manner as vits. This 
“will uct aa @/ check arii! the present practice Of bisa bleak ar fee 
‘signed by shareholders, to be made use of accordingly as occasion may require. 
Further, proxies lodged with the company shall be o for inspection i 
‘holders at least for twenty-four hours previous to the holding of the meeting. 


iv) Under the existing provisions of the Act, a shareholder has no right to 
-know ee ee rece Dae erteni disclosed m the 
“Balance Sheet and Profit and Loss unt and the Directors Report. As was 
noted earlier it is not possible for very many of the shareholders owing to distance, 
-expense and other reasons to attend the general meetings and even in the case of 
‘those who are able to attend the meetings if specific questions are asked by any 
-of them either he is silenced or inadequately answered especially when such questions 
-or the answers thereto are considered inconvenient to the management. The law 
-as it now stands does not enable a sharcholder to get from the company in which 
“he has invested his monies any such information, facts or as lies desire, 
-in order to judge for himself whether the company is or ill-managed in any 
icular or matter. A new and a very necessary right must therefore 
iven to olders, viz., to get written answers to written questions submitted 
by hier tb the company, on payment of a prescribed fee therefor. If for reasons 
: » policy or otherwise, any question is considered detrimental to the 
comings interests and should not be answered, the management should state 
80 in ee so that the matter may, if so thought fit by the ieved shareholder be 
scrutinised y a Court of law in appropriate proceedings. is will prove to be a 
‘real and substantial right conferred on shareholders living in distant places who 
after meditation on the Balance Sheet, Profit and Loss Account and other docu- 
“ments furnished to them by the company, would like to satisfy themselves further in 
respect of the company’s affairs and its management. 


(v) Another really effective method of protecting the shareholder against 
-bad management is to liberalise the provision of section 138 of the Act relating to 
sthe investigation of a company’s affairs by inspectors appointed by Government. 
In addition to the very restrictive condition now contained in the section the following 
ithree more qualified rights to apply or appoint as the case may be will have to be 
included, if really the provision for official investigation of the company affairs 
“has to be made use of in proper cases— 


(a) a right to any shareholder to apply for investigation in case the com: y 
rfails to declare a dividend a r three years or the declared dividend 
-as well as the net profits as disclosed by the profit and Joss account has been declining 

by more than 25 per cent. for three consecutive years. 


: b) ari t to two-fifth in number of the Directors to apply if they are not 
zsa with the management or the state of affairs of the company’s accounts. 
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(e) where the Registrar on perusing any of the Bae eats of the company 
has reasons to suspect anything fraudulent, dishonest or illegal in the management 
of its affairs. 

At the same time, in order to protect the management from false, frivolous and 
vexatious applications or arbitrary action of the Registrar suitable provision may’ 
vino be made giving a right to the company to a ly for relief to the Court and. 
the Court passing such orders as it may consider fit and proper under the circum-- 
stances. 


VI 


Mismanagement of companies has in part been due to the inadequate 
administrative machinery provided by the Act. The Registrar of Companies and 
Assistant pma appointed under the Act are, itis no exaggeration to say,. 
entrusted with such multifarious, duties as to have practically no time to scrutinise- 
the papers filed from time to time by the numerous companies within their jurisdic-- 
tion. Further they cannot pretend to adequate knowledge of the Companies Act and. 
are, again it is no exaggeration to say, almost entirely guided by the notes put up- 
by the clerk in charge of company matters, who with his meagre salary cannot be 

to be above board. The result is that the filing of papers by companies 
ore the Registrar is a mere formality affording no real Zpen against contra- 
vention of the provisions of the Companies Act by bad management. 


If the administration of the Act is to be efficient there should be whole time- 
Registrars of Companies for each set of three or four districts, and they should possess 
adequate knowl of Company Law, persons with accountancy qualifications 
being the most suitable for such posts. As the recent committee on Company Law 
Amendment in England (known as the Cohen Committee) pointed out for se 
efficient and honest rg ae of companies “ it is important that observance o. 
the requirements of the Companies Act should be vigorously enforced and still 
more important that where companies are improperly or dishonestly conducted, 
their affairs should ‘be investigated and the ofenden rosecuted ”. This can be- 
achieved only if a competent administrative machinery 1s set up for the purpose. 


Another necessary amendment is with regard to courts exercising juris-- 
diction in company matters. The Court now having jurisdiction under the Act is- 
the High Court except in respect of certain minor matters with regard to which 
the District Court is also given delegated jurisdiction. Whatever might have been 
the original reasons for conferring exclusive jurisdiction on the High Court, there is. 
mo reason under present conditions when numerous companies are being year after 
year registered in the moffusil districts for not extending to district courts jurisdiction 
over company matters also. 


The conferring of exclusive jurisdiction on the High Court acts as an aid to. 
bad management, as shareholders of companies situate in the districts have to- 
incur heavy expenses besides undergoing other inconveniences in resorting to the 
High Court for relief. 


VII 


The above reforms are absolutely necessary if joint stock enterprise in India is 
to be sufficiently encouraged. Nowadays large aggregation of capital is necessary 
to the carrying on of large scale business efficiently and profitably. Such aggrega-- 
tions can be brought together only by draining small nvulets of a te into large- 
reservoirs. Apart from nationalisation and State management, under the present: 


‘8 THE. MADRAS LAW JOURNAL REPORTS. [1950. 


system of private economy industrial advancement can only be achieved by means 
‘of the limited liability company which, assured of proper management is the only 
‘real incentive to investment on the part of small holders of capital. 


Some months ago Dr. Shyam Prasad Mookerjee, the Member for Industry 
-and Supply speaking at a reception given to him by the Journalists’ Association 
-of Calcutta lamented on the mi ent of big business as one of the contri- 
buting causes that stood against the building up of Indian industry. There is 
-abundant testimony that the management of joint stock companies by Managing 
Agents assisted by Board of Directors consisting mostly of ‘ guinea’ has given 
“scope to innumerable abuses of which those indicated above are some of the worst. 
If the confidence of the investing public in limited companies is to increase 
stringent provisions by way of safeguards against frauds in company manage- 
‘ment, are necessary. 


Of course statutory provisions can only declare that certain things are illegal 
-and should not be done, and in suitable cases im penalties for their contraven- 
tion. But they cannot stop people contravening them. This is especially true with 
regard to the working of the Companies Act, the success of which essentially depends 
on the character of those who work it and the maintenance ofa high standard of 
business morality in the administration of the companies. You cannot prevent the 
rogue from acting as a rogue merely by enacting that it is illegal to be a rogue and 
even providing for penalties where roguery is detected and established—lI say ‘estab- 
lished ’ because it is very difficult to prove an offence and in ninety-nine cases out of 
hundred the rogue gets the benefit of the doubt and escapes. Further it must be 
remembered that whatever stringent safeguards the law may provide, it cannot 
‘protect fools against their folly to an unlimited extent, that is to say, you cannot 
make the Act completely knave-proof. Still the salutary effect of legal safeguards 
ds undeniable and cannot be ignored. 
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MINORS AND THE DOCTRINE OF MUTUALITY 
By 
: G40. VENKATA GUBBA Rao, Lecturer, Law Co.izar, MADRAS. 


Two recent decisions—one of the Patna High Court, Ram Bilas v. Lokenath}, 
and the other of the Bombay High Court, Raj Rani v. Prem Adib*—refer to the 
application of the doctrine of mutuality in suits based on contracts entered into 
on behalf of minors. l ? ` 


As there was-no express reference to the rule of mutuality in the provisions’ 
of the Specific Relief Act (Act No. I of 1877) it was. su at one time that the 
rule had no application to India, Arishnaswami v. Sundar 3, Khairunnessa 
Bibi v. Loke Nath Pal*. Since the decision of the Privy Council in Mir Sarwarjan v. 
Fakruddin®, it must be taken as settled law that the doctrine of mutuality applies 
to India. In that case a contract for the purchase of immoveable property was 
entered into by the minor’s guardian and was for the benefit of the minor. The 
minor brought the suit for ific performance. When the case was pending 
in appeal in the High Court, he attained majority and ratified the contract. The 
Calcutta High Court decreed the suit for specific performance. But their Lordships 
of the Privy Council reversed the decision o ing as follows: “ It is not within. 
the competence of a guardian of a minor to bind the minor or the minór’s estate 
by a contract for the purchase of immovedble property and they are further of 
opinion that as the minor in the present case was not bound by the contract, there 
was no muiuality and that the minor who has now reached his majority cannot 


obtain specific performance of the contract.” (Italics ours.) 


Thus it is clear that an executory contract for the transfer of immoveable 
property in favour of a minor is not capable of specific performance. 


In Venkatachalam Pillai v. Sethuramayao® dealing with an agreement of resale 
contained in a sale deed executed by a guardian and sought to be enforced by the 
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minor after attainment of majority, the Madras High Court observed: “ The’ 
validity or enforceability of such’a contract does not therefore depend upon the 
question whether it was conducive to the benefit of the minor or not.” The contract 
was held to be unenforceable specifically as it was lacking in mutuality. That such 
a contract is not specifically enforceable inst the minor or even a subsequent 
transferee of the property who had notice of the earlier contract had also been laid 
down in various. cases, Singara v. Ibrahim), Abdul Huq v. Md. Yahya Khan? and 
Ramakrishna v. Kastoasi Chidambara?. 


It may, therefore, be taken as well settled that an executory contract for the 

s¢ of immoveable property entered into by a guardian on behalf of the minor 

is not capable of specific performance either at the instance of the seller or at tho 

instance of the minor purchaser. It cannot be enforced against the minor because, 

as pointed out by the Savy Council*, “ it is not within the competence of a guardian 

of a minor to bind the minor or the minor’s estate by a contract for the purchase 

of immoveable property.” It is not enforceable by the minor for want of mutuality 

since the discreti relief of specific performance cannot be granted unless the 

remedy is mutual and the contract is such that, at the time it was entered into, it 
could have been enforced by either of the parties to it against the other of them. 


The question whether the rule in Mir Sarwarjan’s case* is oy applicable 
to a contract of sale entered into by the guardian wasleft open in Swerath Ram, 
Ram Satan’ v. Ram Ballabh®, where the Allahabad High Court observed as 
follows : 


Á 
z 


“Sir Tej Bahadur Sapru has put in argument that oe ee in that case 
is equally applicable whether a minor be a purchaser or a vendor of an immoveable 
property and that in either case the element of mutuality being wanting no suit 
or ific performance can be brought by or against the minor. We need not 
deci e this point as we are satisfied that the case must fail on other grounds.” It 
was found in that case that the person who p rted to enter into the contract 
of sale on behalf of the minors had no authority in law to bind them. 


The instant decision of the Patna High Court, Ram Bilas v. Lokenath’ secks 
to extend this rule to the case of a contract by the guardian for the sals of the 
minor’s property. The decree for specific performance ted by the lower 
appellate Court was sought to be su on the ground that the contract was 
entered into by the guardian of a u minor for purposes of necessity. This 
argument was rejected by the Patna h Court with the observation that “ the 
doctrine of legal necessity is part of the law relating to the transfer of immoveable 
property and not part of the law relating to contracts.” (Italics ours.) 


The relevancy of the doctrine of legal necessity has, however, been 
in the case of contracts entered into by the manager of a joint Hindu family. Such 
contracts when they are within the powers of the manager are specifically enforced 
against the minor members as well’. The Calcutta High Court has taken a 
contrary view in Nripendra v. Ekbarali*, but that view is against the current of 
decision and conflicts with an earlier decision of the Calcutta High Court itself*. 
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These decisions bearing on the enforceability against minor coparceners of 
contracts of sale entered into by joint family managers did not appear to the Patna 
High Court to permit of analogical extension to cases of ordinary s. The 
Patna High Court accordiogiy observed : “ The argument from analogy is, how- 
ever, always dangerous, an there is in any case, no very real or close analogy 
between the iton of the karta of a joint Hindu family and the guardian of a 
Hindu minor.” This was also the view of the Allahabad High Court in Mt. Dhapo 
v. Ram Chandra}, where Sulaiman, C.J., observed : 


“ In the case of a mere guardian the property of the minor is not vested in 
him at all and he is acting merely as the agent of the minor who would not otherwise 
be capable of acting. In the case of the managing member the contracting party 
is the whole family as one unit acting through the manager, whereas in the case 
of a munor owner the contracting party is the minor who, however, acts through 
his guardian.” . i 


The case of an ordinary guardian being distinguishable from that of a joint 

ity manager, the Patna h Court in the instant case concluded that the 

ian’s contract lacks mutuality in ite of the fact that it was supported by a 
Atl Sete oa Reliance is for this conclusion on a decision of the 

igh Court in Kasivasi Chidambara v. Ramakriskna*. In that case 

J., passed a decree for specific performance against a minor in respect of his guardian s 
contract to sell his property. The ground of the decision was that the urchase 
maney was t bė applied in discharge of debii ni ee Petia Pots e minor 
was bound to aage This decree was reversed in Letters Patent Appeal 
where Wallace, J., pointed out that although the minor had been under an obligation 
to pay the debts of his father “he had not been under an obligation to do so by 


selling or mortgaging his immoveable property.” 


That the decision of the Privy Council in Mir Sı jan v. Fakruddin® need 
not be confined to a contract of purchase entered into by the ian and is to be 
extended to a contract of sale as well and that the question of necessity or benefit 
is not relevant in this connection has been the view adopted in a number of judicial 
decisions, Srinath Bhattacharjes v. Jotindra* : Abdul Hug v. Md. Yahia Khan®; Nripendra 
v. Ekbarali®. 


_ The instant decision of the Patna High Court? is in accord with this 
ponderant trend of authority. It es an earlier decision of the Patna High 
Court in Brahamdeo v. Haro Singh*, w Wort, J., decreed specific performance 
of a contract of sale made by the guardian on the finding that there was legal neces- 
sity to support the transaction. ° 


A recent decision of the Privy Council, Subrahmanyam v. Subbarao® to which 

tly the attention of the Patna High Court was not drawn in Ram Bilas v. 
Lokenath" has considerably shaken the authority of the long catena of decisions 
noticed above. In the case before the Privy Council the mother as the ba 
. of her minor son entered into an agreement for the sale of the minor’s . The 
intended transferee was put in possession pursuant to the contract. The minor, 
however, sued by his next friend for recovery of possession of the properties. The 
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defendant vendee relied upon the doctrine of part performance embodied in sec- 
‘tion 53-A of the Transfer of Property Act (Act IV of 1882). The Madras High 
Court held that section 53-A could not be invoked by the defendant as the minor 
plaintiff was not a ‘ transferor’ as contemplated by that section. This decision 
was reversed by the Privy Council. Referring to the power of the guardian to 
enter into the contract of sale the Privy Council observed : “ Their Lordships 
entertain no doubt that it was within the powers of the mother as guardian to enter 
into the contract of sale of egth November, 19 5, on behalf of the respondent for 
the of discharging his father’s debts, and that if the sale had been completed 
by the execution and registration of a deed of sale, the respondent.would have been 
bound ‘under Hindu Law.”. The conclusion of their Lordships is thus formulated ; 
“It would appear,’ therefore, that the contract in the present case was binding 
upon the respondent from the, time when it was executed. . If the sale had been 
compléted-by a transfer, the transfer would have been a transfer of property of 
which the respondent, not his mother, was owner. If an action had been brought 
Jor specific performance of the contract, it would have been brought by or against the respondent 
and not by or against his mother.” (Italics ours.) , 


t ’ 


It may also be noticed that Lord Morton of Henryton in the shove case expressly 


Ae to and ‘approves a ramage in Pollock and Mulla’s Commentary on the Indian 

sontract and Specific Relief Acts, 7th Edition, c 70, where the learned authors 
observe that in the case of a contract entered into ta behalf are minor by his guardian, 
“ the contract can be specifically enforced by or against the minor, if the contract 
is one which it is within the competence of the. guardian to enter into on his behalf 
80 as to bind him by it, and, er it is for the efit of the minor. But if either 
of these two conditions is wanting, the contract cannot be specifically enforced 
at all.” That the first of these conditions is wanting in the case of a contract by 
the guardian for the purchase of immoveable property on behalf of the minor is per- 
fectly clear from Mir Sarwarjan's case!. That neither of the two conditions need 
be wanting when the contract is for the sale. of the. minor’s immoveable property 
“is equally clear’ from the latest decision of the Privy Council in Subrahmanyam v. 
Subberao*. A contract for the purchase of immoveable property can rarely be 
demonstrably for the benefit of the minor’s estate or for legal necessity, but the 
same cannot be said of a contract for sale of the minor’s pro . This seems 
to be the basis for drawing a distinction between contracts for the purchase of 
property and contracts for sale entered into on behalf of minors. 


, Closely, allied to the question of specific enforceability of a contract entered 
into by a guardian on behalf of minors is the question whether damages can be 
recovered 'in respect of such a contract. The non-availability of the .remedy by 
way of specific performance does not necessarily mean that the contract is void 
for a party may be entitled to damages even in cases in which want of mutuality 
may preclude the remedy by way of specific performance®. A different view 
Eas commended itself to the Bombay High Court in Raj Rani v. Prem Adib‘. 


The facts on which the recent Bombay decision is based are simple. The 
father of a minor girl entered into a contract of service on her behalf with the defend- 
ant whereunder the minor was to be employed as an artist for the production 
of a film and was to be paid a salary. When the defendant committed a breach 
of the contract the suit was instituted by the minor plaintiff for recovery of damages. 
The contract of service was found to berieficial to the minor but the claim to 
damagés was heldt6 be unsustainable on the ground that the contract was void. 


eee 
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The general rule in regard to service contracts is that they are. incapable 
of specific performance. In Ramchandra v. Chinubhai!, the plaintiffs sought to 
enforce specifically an ent by which the defendant who was the maagi e 
agent of a mill, promised to employ them as co-agents. The agreement was hel 
to be lacking in mutuality since if the plaintiffs declined to act as co-managin 
agents, the defendant could not have compelled them to do so. The plainti 
could not, therefore, have the remedy of specific performance. The considerations 
of public policy which impel the Court to negative the relief of specific performance 
in such a case have been clearly expressed by Fry, L.J., in Francesco v. Barnum?, 
where he observes: “For my own part, I should be very: unwilling to extend 
decisions the effect of which is to compel persons who are not desirous of maintaining 
continuous personal relations with one another to continue those personal relations. 
I have a strong impression and a strong feeling that it is not in the interest of man- 
kind that the rule of specific performance should be extended to such cases. ‘I 
think the courts are bound to be jealous, lest they should turn contracts of service 
into contracts of slavery ; and therefore, speaking for myself, I should lean against 
the extension of the doctrine of specific performance and injunction in such ‘a 
manner.” ‘ oak : 

3 


A contract of service, therefore, though both the contracting parties may be 
sui juris, is not s tible of specific performance. In such a case, however, 
it cannot be doubted that the remedy of damages is available to the aggrieved 
party under section 73 of the Indian Contract Act*. The question now for consi- 
deration is whether the fact that one of the parties isa minor acting by his guardian 
makes any difference in principle so as to render untenable a claim to damages 


by or against the minor as the case may be. To answer this question it is necessary 


to consider whether the contract is void or can be treated as valid in, certain cir- 
cumstances. If it is void of course no claim to damages can be founded on it. 


As to this question in Raj Rani v. Prem Adib‘, Desai, J., observed as follows : 


“ If then a minor cannot sue on-a contract of service entered into by him 
personally, is he entitled to sue for obtaining practically the same relief, simply 
because the contract has been entered into for and on his behalf and for his benefit 
by his guardian? I have already referred to the fact that a minor cannot em loy 
an agent, and, therefore, it cannot be said that the contract was entered into “ for 
and on his behalf” in that sense. The expression ‘ for his benefit’ is casily 
understood when one is ing of a minor’s contract in English Law, for there 
the contract is held binding on the minor, if it is for the benefit of the minor. But 
according to Indian Law the contract is not binding on the minor, and therefore 
on. ths ground of mutuality one should hesitate considerably before such a contract 
is held binding on the other party. I am prepared to concede that such contracts 
of service may be ‘ for the benefit of the minor’. But are they therefore bindi 
on the other party? Or is the minor entitled to sue in respect of such contracts P 
Both the questions thus raised were answered in the negative. : 


In England it is now well settled that beneficial contracts of service entered 
into by the minor or on his behalf by his guardian are binding on the minor. In 
Clements v. London and North Western Railway 5, an infant, upon entering the 
service of a railway company as a porter, to join the company’s own insur- 
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ance scheme and to relinquish his right of suing for. nal injury under the 
Employers’ Liability Act, 1880. The scheme was more favourable to him than the 
Act since it covered more accidents for which compensation was payable, though 
on the other hand it fixed a lower scale of compensation. It was held that the 
agreement as a whole was manifestly to the advantage of the infant and was binding 
on him. In Dowe v. White City Stadium, Lid.1, it was held that a contract between 
an infant boxer and the British Boxing- Board of Control, under which the infant 
received a licence to box that enabled him to gain proficiency in his profession, 
was so closely connected with a contract of service as to be binding. Tndeed in 
Roberis v. Gray?, Hamilton, L.J., treats beneficial contracts of service entered into 
by the minor virtually as contracts for necessaries. While benefit to the minor 
is thus the key note to the validity of this type of contract, it must not be supposed 
that in England as a rule any agreement is binding upon an infant merely because 
it is for his benefit. A trading contract, for instance, is an exception to this rule 
and is not binding upon the minor however much it may be for his benefit.? 
Phillimore, J., has stated the law accurately in Cowern v. Nisld*, where he observes : 
“I am satisfied from the authorities which have been cited to us that the only 
contracts which, if for the infant’s benefit, are enforceable against him are contracts 
relating to the infant’s person, such as contracts for necessaries, food, clothing, 
lodging, contracts of marriage, and contracts of apprenticeship and service.” Thus 
contracts for necessaries, contracts of marriage, contracts of apprenticeship and 
beneficial contracts of service are four exceptional cases under the English Law 
where a minor is bound by his contract in spite of the general disability of infancy. 


Turning to the Indian Law, since the decision of the Privy Council in Mohori 
Bibee v. Dhurmodas Ghose®, it is indisputable that a minor’s contract is absolutely 
void. Contracts entered into by guardians on behalf of their minor wards have 
also been characterised by sorne learned Judges as void*. Thus in Ram Bilas v. 
Lokenath”, Shearer, J., referring to a contract entered into by a Hindu mother 
on behalf of her minor son observed : “ It is true that -in this particular case, the 
contract was not entered into by the mmor nally but was entered into by his 
mother as his guardian and on his behalf. is, however, can make no difference 
because a person who is himself under a legal disability and incapable of making 
a valid contract cannot bind himself by getting an agent to make the contract for him.” 
(Italics ours.) ‘There is an obvious fallacy in this reasoning for the position of a 

jan cannot be assimilated to that of an agent for the present purpose. 
minor owing to his contractual incapacity cannot appoint an agent, but for 

i the same reason a guardian has to function to be ee i the minor’s 
defective capacity. Further the authority of an agent is defined by the principal, 
but that of the guardian is delimited by the law. Moreover, the argument that 
because the minor is not bound by his agent’s acts, he cannot be bound by the 
contracts of his guardian proves too much. Even in India not all contracts of the 
guardian can be regarded as ineffective to bind the minor. i 


Even in India there can now be no doubt that a guardian’s contract for the 





minor’s necessaries? is binding on the minor. A contract of marriage entered 
into by the guardian on of the minor can give rise even in India to a claim 
1. (1935) 1 K.B. 110. M.L. J. LLR. Mad. F.B.) ; 
2. (1 A 1 KB, 520 at Renit v: B (1909) 4 SE 


529. 
$ Union Guaranies Cerperetien v. 
Bali, (1937) 2 K.B ; 


12. 
t g (1948) I.L.R. 27 Pat. 149. 
4 ma 2 K.B. 419 at 422. Annamalai v. Muthusoami, (1939) 1 M.L]. 
5. (I L.R. 30 I.A. 114: I.L.R. go Cal. : I.L.R. (1999) Mad. 891 ; l k v. 
532 .G.). Padilal, (1894) LIR. 20 Bem ôr, Saku 
Venkatachalam y, Seikaram, (1992) 64 v. Baijaeth, (1907) LL,R. 35 Cal. 390, à 


It] THE MADRAS LAW JOURNAL. 15 


for damages!. Apprentice contracts are governed by the Apprentices Act (XIX 
of 1850). Of the four types of contract referred to in Cowern v. Nield* as binding 
on a minor it is thus clear that in India the first three ae ey Dang 
on a minor when the contracts are entered into by his ian acting on his ` 
We are left with beneficial contracts of service which are held to be binding in 
English law but which in the instant decision of the Bombay High Court? have 
been held to be not binding on the minor though they are entered into not by the 
minor directly but through the intervention of his guardian, Is it the law that in 
India a guardian cannot make a valid contract on behalf of the minor in respect of 
a matter as to which in England the minor even without the guardian’s intervention 
can enter into a contract so as to bind himself? 


In considering the answer to this question it is well to bear in mind the obser- 
vations of Varadachariar, J., in Calais yv. Mrs. Danagher* to the following 
effect : “ It is true that under the Indian Law, a minor has no capacity to contract 
and his contract is therefore void. But when the contract has been entered into by a 
guardian there is no question of want of * capa », The minor may not be bound by 
the contract if it is in excess of the guardian's powers or not beneficial to the minor. 
But that is not the same thing as saying that it is void, in the sense that the other 
party to the contract can ignore it.” (Italics ours.) 


This al once disposes of the difficulty felt in the instant decision of the Bombay 
High Court? that such a contract is destitute of consideration as the promise of the 
minor to render services cannot legally be regarded as consideration for the contract. 
The want of the minor’s contractual capacity cannot vitiate the contract when 
ex hypothesi he does not directly come into the picture at all and only acts through 
his guardian who has legal competency to act for him. If a guardian’s contract 
to sell the immoveable property of the minor is not wanting in consideration there 
is no reason why his covenant to procure the personal services of the minor should 
not serve as consideration for the contract of service. The more difficult question, 
however, is whether the guardian has the power to bind the minor at all by a personal 
covenant of that description. - 


From the observations of Varadachariar, J., already cited it is clear that the 
binding nature of the contract in such a case depends upon the personal law of the 
ies and the scope of the guardian’s power to bind the minor by his contracts. 
this connection it is n to canvass the scope of the rule laid down by the 
Privy Council in Waghela Raj Sanji v. Shekh Masludin® that the guardian cannot 
bind the minor by any purely personal covenant. In that case the mother and 
guardian of a minor conv in villages which were part of a talugdari estate 
in liquidation of debts which were chargeable upon the estate and, stating that those 
villages were rent free, covenanted that if the villages should be assessed to Govern- 
ment revenue she, the guardian, and her minor son, the ward, would be liable to 
y the purchaser the amount of such Government revenue. Those villages were 
ater declared assessable to revenue and the question then arose as to whether 
the minor could be made liable to repay the amount which the purchaser of the | 
bas had been called upon to pay. Holding that so far as the suit was founded 
on the personal liability of the minor sagen ore it must fail, the Privy Council 
CA follows : “ Now it was most candidly stated by Mr. Mayne, who argued 
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the'case on behalf of the respondent, that there is not in Indian Law any rule which 
gives a guardian zad manager greater power to bind the infant ward by a personal 
covenant than exists in English Law. In point of fact, the matter must be decided 
by eye and good conscience, generally interpreted to mean the rules of lish 
Law if found applicable to Indian Society and circumstances. Their Lo ips 
are not aware fans law in’ which the guardian has such a power, nor do they see 
why it should be so in India. They concur that it would be a very improper thing to allow 
the guardian io make covenants in ths name ‘of his ward so as to impose a personal liability 
upon the ward.” (Italics ours.) 


Again in Indur Chunder Singh v. Radha Kishore Ghose1, a covenant to pay rent 
contained in an onerous lease taken by the adoptive mother of the minor lessee 
was held to be unenforceable against the minor and the Privy Council observed : 
“ The-contention that the.mother and widow of Gopal Mohan Ghose had power 
to birid the minor by contract was abandoned in the Court below and their Lordships 
are of opinion that such a contention could not be sustained.” : 


These decisions of the Privy Council apparently support the conclusion that 
in no case can the guardian of a minor enter into a contract so as to bind the minor 
without purporting to charge the estate. They were so understood by the Bombay 
High Court in Maharana Shri ingji v. Vadilal Vakhatchand*, where it was held 
that a simple money debt incurred by guardian on behalf of the minor cannot 
be enforced against the minor’s estate unless it was incurred for necessaries supplied 
tọ. the minor so as to attract section 68 of the Indian Contract Act. The same 
view was taken by the Calcutta High Court in Bhawal Saku v. Baijnath Pertab Narain®, 


Applying the principle of the decision in Waghela Rajsingji v. Shekh Masluddin*, 
the Allahabad High Court in Swarath Ram, Ram Saran v. Ram Ballabh® came 
to the conclusion that a contract of sale entered into by the on cannot be 
enforced against the minor-since such a contract creates no on the estate 
and .can. give rise only to a personal liability. Sufficient has already been said 
to indicate that this view of the Allahabad High Court is not maintainable in view 
of the decision of the Privy Council in Subrahmanyam v. Subba Rao". 


As-against the two decisions of the Judicial Committee above mentioned we 
have the clear pronouncement by the same august authority in Jmambandi v. Mut- 
saddi”, that a guardian can bind a minor’s estate by contracts entered into for the 
latter’s benefit. This related to a Mohammadan minor. But dealing with a Hindu 
minor, the Privy Council observed in the well-known case of Hunooman Persaud v. 
Mussumat Babooee® that the power of the manager for an infant heir to charge 
an estate not his own is a qualified-power and enunciated the doctrine of neceasity 
or benefit to lay down the limi its of that power. Dealing with the position of the 
lender the Privy Council said : “Their Lordships do not think that a bona fide creditor 
should suffer when he has acted honestly and with due caution, but is himself 
deceived.” Though their Lordships were there dealing with a secured creditor, 

„there are.no compelling reasons to restrict these observations to such creditors 


alone. 


‘An aitempt to reconcile the ap t conflict between the two lines of deci- 
sion of the Privy Council above noticed was made by a Full Bench of the Madras 
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High Court in Remajogayya v. Jagannadhan!. In that case Seshagiri -A FA e 
referring to the decision of the Privy Council in Waghela Raja Sangyi v. Sheikh Mas- 
ludin? and the passage therein which has been extracted sepra observed: “I do. 
not think it was intended to lay down by this statement that no rule to the contrary. 
under the Hindu law would be countenanced. The term Indian law was meant 
to- apply to the statute law of the land and not to Hindu or: Mohammadanlaw. I 
am therefore of opinion that the rule laid down ee os i y S 
Masludin? was not intended to affect the Hindu Law liability of the minor.” The 
true rule applicable to the liability of the estate in respect of the guardian’s contracts 
is thus formulated : “ No decree should be passed against the minor or ‘his estate 
on a contract entered into on his behalf by a guardian under which covenant no 
charge is created’ on the estate except in cases in which the minor's estate would. 
have been liable for the obligation incurred by the guardian under the personal. 
law to which he is subject.” Me 


In the Full Bench case a mortgage executed by the guardian turned out to be- 
ineffectual as the property was inalienable. It was held’ that nevertheless the debt 
could be enforced against the minor’s estate having been incurred for legal necessity. 


The principle that any liability to which the minor would be subject under 
the Hindu law is not the less a liability because it was incurred by his guardian 
on his behalf was re-affirmed by another Full Bench of the Madras High Court in 
Satyanarayana v. Mi 2, These decisions were understood by Venkataramana Rao; 
J., in Muthuswami v. i4 to mean that a guardian cannot bind his ward per~ 
sonally by a simple contract debt, by a covenant or by any promise to pay money 
or damages unless such promise is made merely to pay or keep -alive a debt for which the 
ward’s property was previously liable under the personal law. Even ifa contract is su ported 
by legal necessity, according to this view, ibe minadi estate anot be made Mabls 
unless at the date of the contract the estate was already liable and the p of 
the contract was only to keep alive that liability. This view was corrected by the 
Letters Patent Bench in Asnamalai v. Muthuswami*®.. Mr. Justice i i 
A delivering the ju t of the Letters Patent Bench pointed out that 
aonan Persaud’s case? lays down the true test for deciding the binding character 
even of a simple contract debt. If the debt in question is one coming within the 
doctrine of benefit or necessity of the minor or his estate, it is binding on the minor’s 
estate though no charge is thereby created on any part of the:minor’s property. 
The existence of a ‘ pre-existing liability’ is no doubt sufficient to support the 
contract but it is only illustrative of the general doctrine of necessity. It was 
accordingly held that a natural guardian has authority to contract debts and make 
the minor liable without charging the estate for necessary purposes of the minor. 
This liability though referred to as a personal liability is not such in the English 
Law sense of the word “ in the sense that the n of the minor even after majority 
can be arrested in execution. A personal liability arising out of the contract of the 
guardian is a liability of the minor’s estate only.” - aoe 

On the basis of a decision of the Privy Council in Zamindar of Polavaram v. 
Maharajah d Pithaper*, an ent was advanced in Swdarsangrao v, D 7 
that the Full Bench decision in Ramgngene's case! must be regarded as wrong law. 
In Zamindar of Polavaram v. Maharajah of Pithapwr*, the Privy Council set aside a 
decree granted by the Madras High urt against the general assets of a minor 
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~ an the basis of a guardian’s covenant to pay contained in a mo invalid for 
want of. Attestation. This decision of the Privy ‘Council o y lays down, 
j i by Mr.. Justice „Patanjali Sastri in. Sudarsanarao v. D 1, that if 


ag 
the minor is not personally liable no decree can be passed against is assets and 
not that in no. case can the minor be made liable on a contract entered into by the 
ian without charging the minor’s estate, The principle of- Ramajo ve 
‘agannadhan*® was’ once again reaffirmed and it was held that a-contract by the 
guardian pay maintenance to the:minor’s paternal’ grandmother is binding 
on the minor and can be enforced against ‘the minor’s estate!. Recently the 
Nagpur High Court also in:Pandurang Dahke:v. Pandurang Gorle? has applied the 
same principles'as the: Madras High Court and held that a promissory note by the 
mother as -natural guardian of her minor son for purchase.of bulls and cotton 
seed required. for purposes of-cultivation was enforcible against the estate of the 
minor. ae 4 ou 
E Fei } Me at ae ek f a DARNE 2 wet z 
..._. It ig thus clear that there is a definite cleavage of judicial opinion, between, the 
; ad, Bombay.and Calcutta High Courts on the one.hand and the Madras 
Nagpur Courts on the other. According to the view which has found 
in the Bombay and Calcutta - Courts a guardian cannot 
ind his ward’s estate except by a: document Aud aan to bind it, As stated 
by the Calcutta High Court in Bhawal Saku v. Bai) Nath4 “A guardian cannot 
bind ‘his ward personally by a simple contract debt; by a covenant, or by any promise 
to-pay money or damages, but this broad proposition is.subject to the modification 
that the promise. will- not bind Cie minar lest ik hat been made merely to keep 
alive a debt for which the ward’s property is Hable ”. If the contract is in respect 
of necessaries, the .minor’s estate: would be bound.if the circumstances mentioned 
insection 68 of the Contract Act exist; i.s., if the case is one.of supply of necessaries 
to the. minor.: :On this :view,-a beneficial: contract of service entered into by the 
guardian for the minor’s benefit can give:rise to-no enforcible claim at the instance 
ofthe minor,’ Even if the.term ‘ necessaries’ in section 68 of the Contract Act is 
ta: be givenia wider meaning as -intluding not merel ‘meat, drink, apparel 


and such other necessaries ”. But; as stated in Coke upon paragraph 172-a, 
and “by the English decisions, as including ‘‘ good teaching:or instructio 
whereby-he may. profit himself afterwards,” that section contemplates only a claim 


for reimbursement: out.of the minor’s estate after the-‘ necessaries’ have been 
supplied to :the minor. ‘That section does nof recognise any enforcible claim to 
damages by the minor in respect of an executory: contract even in respect of neces- 
saries., So it is clear that the view expressediby the Allahabad, Botnbay and Calcutta 
High: Courts in the decisions already noticed does not countenance any action by 
the: minor for damages in respect. of a breach by the employer of a contract of service 
by the minor entered into on.the . latter’s behalf-by his guardian. The question 
whether, assuming that an action is maintainable, such action can be maintained 
at all by the minor without impleading the guardian who actually entered into the 
contract was raised in the instant decision of the Bombay High Court®. The 
question was answered in-thé negative though a distinctionis sought to be drawn 
between a contract of:service and other contracts such 4s a contract of marriage. 
‘Fhat this view is unsound would be clear from the derision of the Privy Council in 
Subrahmanyam v.: Subbarad*, whete the Privy Council observed, as- has already been 
stated, that an action for specific performance of an‘exdcutory contract of sale 
entered into by the guardian of the respondent “ would have been by or against 
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the respondent ànd not by or against the mother,” who had actually entered into the con- 
tract-on behalf of the minor-respondent. What applies to a suit on the contract 
for specific performance should equally apply:to a suit for damages based on the 
contract. l i 48 co & as 


.. ' The more liberal view as to the.powers of the guardian which has found favour 
with the Madras High Court is that the guardian can bind the minor’s estate by his 
personal contracts and covenants ided the contract, is covered by the doctrine 
of necessity or benefit enunciated by the Privy Council in Hunooman Persaud’s. caset. 
On this view a debt incurred by the guardian for the first time to meet the needs 
of-the minor or his estate can be.recovered by the creditor from the minor’s estate. 


It may be observed in this connection that Jagannadha Tarkapanchanana 
has expressed an opinion in the Vivadabhangarnava in support of this view commenting 
on a text of Cautyayana.* In Coélebrooks’s Digest, Vol. I, 16, the position is 
thus stated : “ If there be guardians ‘of the minors, y, their maternal uncles 
or the like’; and these take up a loan: from ‘a'money-lender, for the benefit of the 
minor, executing a deed in the Ward’s name and their own ; in that case the loan 
may be aly advanced after ascertaining that the guardian does not act, fraudu- 
lently ; although no text-occurs to this purport, it is proved by the frequent practice 
of good men. ' - A A Ne 4 ; 

: That this view of the Madras High Court is not confined merely to contracts 
‘relating to the: borrowing of money: is clear from Chockalingam Chsttiar v, Muthu- 

3 where the contract of partnership for extension of the family money- 
adas anes was held to be binding on the minor members. 


1 


. Indeed'in Ramanathan’ v. Palaniappa?, Krishnaswami Ayyangar, J., observed : 
“Tt is not in n ‘a pre-existing liability alone that enables a guardian to 
enter into a coh binding on behalf of the-minor; but all. those facts and circum- 
stances of necessity or benefit which ordinarily justify. ah alienation under Hindu 
‘Law would support a contract as well.” Though their’ Lopdatiips were there dea iog 
with a contract of loan, ‘thereis no reason to restrict these observations to su 
contracts alone. - ` : ' e 


The decision of the Privy Council in Watson & Co. v. Sham Lal Mitter*, where 
the Privy Council upheld'an arrangement entered into by the guardian for.enhance- 
ment of rent payable by the minor tenant ‘for his holding and gave effect to the 
kabuliyat for enhanced rent as one binding on the estate of-the minor also suggests 
that ih'regard to contracts as in regard to alienations- the true-test of the bindjag 
éharatter of tHe guardian’s trabsaction is the existence of necessity or benefit.. 

' A conttact for service undoubtedly may often: be the means of i 
livelihood to the ininor and may be beneficial ta bin No ‘doubt, there are Deuba 
‘to be sorhe stipulations ‘against the interest of the minor-in-a contract of service. 
Indéed as observed ‘by Desai, J., in the instant decision of the Bombay High Court® 
“ contracts of service like other contracts-to-be-carried out in future involve a certain 
element of speculation. It may be that a contract of service by a minor, which 
is beneficial at the date it is entered into, may by reason of change of circumstances 
not be beneficial to him at a future date.” ile there is this aspect of the matter, 
it cannot be doubted that it is but one of the considerations to be taken into account 
by the Court in judging the true nature of the contract. The true approach to a 





-1.—(1856) 6- MTA. 393.- -- --- ------ -4 (1887) LR. 14 LA. 178 : LLR. 15 Gal, 8 
a. {t a M.L.J. i758: LLR. 1938 Mad. (P.C). 
` 5. AIR. 1949, Bom. e15.. 


1019. ` ees 
O LLR (1999) Mad. 776. 


20 ` THE MADRAS LAW JOURNAL, _  {1ggo - 


uestion like this is indicated by Fry, L.J., in Ds Francesco v. Barnum! : “ I approach 
e subject with the observation that it ap to me that the question is this : Is 
the contract for the benefit of the infant? Net is any particular stipulation for the 
benefit of the infant? because it is obvious that the contract of appreticeship, 
or the contract of labour must, like any other contract contain some stipulations 
for the benefit of the one contracting party and some for the benefit of the other. 
It is not because you can lay your hand on Sel nip ier stipulatidn which you may 
say is against the infant’s benefit, that th re the whole contract is not for.the 
benefit of the infant. The Court must look at the whole contract, having regard 
to the circumstances of the case, and determine, subject to any principles of law 
which may be ascertained by the cases, whether the contract is or is not beneficial.” 


If then it can be said of a contract of service that it is necessary and beneficial 
to a particular minor in the circumstances of a icular case, can the liberal 
View a io the powers of a poanian aren by Me adras High Court be pressed 
into service to affirm its validity ? The question has not directly arisen for decision 
but in Pollard v. Reuse*, the Madras High Court did consider the effect of a con 
of a See ee eo een behalf of minors. There 
WwW J., cited with approval the decision in De Francesco v. Barnum! and rejected 
the contention that the contracts which came up for consideration in that case 
were void. No doubt, there can be no question of specific performance in such 
cases for want of mutuality of remedy. But if the contract is not to be treated as 
void, certain consequences will flow the contract. It can for instance sustain 
a suit by the employer against a third party for enti away the employee and for 
an account in respect of his earnings. It can likewise the basis of an action for 
damages by the minor employee. i : 

From the foregoing considerations it is tfully submitted that the view 


of law which has found favour with the Patna ‘Court in Ram Bilas v. Lokenath? 
uires reconsideration. The statement of law to be found in the latest edition 


of Mayne’s Hindu Law* that “it is not. within the competence of a of a 
minor’s estate or of a guardian of a minor to bind the minor or the mi s estate 


by a contract for the purchase or for the sale of immoveable property” (Italics ours) 
- is submitted to be too widely expressed. A contract of sale entered into by the 
minor’s guardian, for the reasons already stated, admits of ific performance 
if it is within the doctrine of legal necessity. Further, want mutuality does not 
per ss render a.contract. void. The validity of the guardian’s contract is to be 
Hh NET reference to the scope of the guardian’s power to enter into a contract 
on of the minor. Thus a contract of service entered into by the i 
on behalf of the minor is.not specifically enforceable for want of mu ity, but 
may nevertheless in certain circumstances be valid so aş to give rise to a claim for 

. There are no compelling considerations to negative a power to the 
guardian under the personal law, for instance, of the Hindus, to enter into contracts 
so as to bind minors in circumstances in which under the English Law a minor 
can æ momines enter into a contract so as to bind himself. In this view the con- 
“clusions of the Bombay High Court in Raj Rani v. Prem Adib" are also, it is respect- 
fully submitted, of a debatable character and require reconsideration, 


/ 
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SUPPLEMENT. 


In view of the request of our constituents and for of easy reference 
we are publishing below the Amendment to the Madras Hig b Court Fees Rules 


at a Supplement to. this issye :—., 
Amendments to High Court Foes Rules.* 


By virtue of the powers conferred by Article 225 of the Constitution read with 
the Letters Patent of the High Court of Judicature at Madras and all other powers 
hereynto enabling, the High Court makes the following amendments to the High 
Court Fees Rules, 1933 :— 


1. In Rule x of Order II, the following shall be added at the end, namely :— 


“To other documents including Memoranda of appeals the Registrar 
shall apply so far as may be the law for the time being in force relating to court- 
fees, as regards the scale of such fees, the manner of levy of such fees, the refund 
of such fees and in every other ect, in the manner and to the extent that it is 
applicable to similar documents filed in original proceedings in a District Gourt 
and in appeals from decrees and orders of a District Court.” 


2. The following shall be added as a separate paragraph at the end of Rule 2 
of Order II, namely :— 


“ The fees set out in items 17, 18 and 19 of Appendix I shall not be 
charged by the Registrar in suits instituted on or after the grd day of July, 1950.” 
3. After Rule 13 of Order II, the following new rule shall be added, namely:— 
“ ig-A. Where a suit is settled out of Court before the commencement 
of the trial the Court shall grant to the plaintiff a certificate authorising him to 
receive back from the Collector one half of the amount of institution fees paid by 
him on the plaint.” l 
In Appendix II, the following shall be substituted for items 13, 14, 19, 35, 
45, 46 and 4g, namely :— $ 








* R.0.C..No. 2219/49-A1, dated 28th April, 1950, published in the Fort St. 
George Gazetis in the Rules Supplement to Part II, page 74, dated 27th June, 1t "o. 
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“13. Judges Summons, Masters’ Summons or Registrar’s 
ummons is és nx ai .. . 200 
14. (1) Notice of motion for an order und& section 45 of 
the Specific Relief Act, 1877 ‘ ar ae 20 0 0 
. (2) Any other notice of motion except one in the nature of 
ana lication falling under Article 4 of 5 of Schedule 
I of the Court Fees Act, 1870 sai dg 2'0 oO 


; ; aa SEP oe 
35. Execution Application `œ .. wy) a akan ao o 

Q 
45- Memorandum of Appeal from an order other than an A 


order under the*Madras“Agriculturists’ Relief Act>-1938— 
(1) Where the order appealed from would be a pealable 
under the Code of Civil Procedure, 1908, if it bad been 
passed by a subordinate court ed Te Js 

(2) In any other case g a sa ` 
46. Memorandum of objections filed in an appeal from an 
order other than an order under the Madras Agricul- 
turists’ Relief Act, 1938— Nk a a 


, the same fee asis payable on a Memorandum df Appeal z 
against the order. i 


49. For every certificate of funds in suitors’ fund account ae a o o” 


5. In Appendix II, the EE ra shall be deleted, namely :—Items I, 2, 
3: 4 5» 15, 44, 46-A, 62, 63, 64, 65, 66, 67, 68, 69 and 74. 


19. E document marked as an exhibit at a hearing ‘before 
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` RETIREMENT OF MR. JUSTICE L. C. HORWILL. 


The duties and responsibilities of a High Court Judge are onerous and exacting 
in the extreme and more than enough to tax the mental and moral capacities 
of even the best of those eminently qualified to fill that high office. Mr. Justice 
Horwill who retired last week after having been a Judge of the High Court for 
over fourteen years can be justly proud of having discharged the duties of that 
exalted office conscientiously and with considerable credit. It is no ordinary 
achievement. Endowed with the most affable manners, a most equable tempera- 
ment and a determination, as it were, not to get ruffled, Mr. Justice Horwill has 
been dispensing even-handed justice unswayed by personalities and unaffected 
by the varying currents of political thoughts and public opinions. Throughout 
his long career as a judge, he has never been known at any time to have either 
lost his temper or said anything harsh to any practitioner appearing before him 
and more than all has never allowed any prejudice to colour his judgment. He has 
been able all these years to have enjoyed the respect and affection of not only his 
colleagues but also of the proverbially critical Bar. 

_ It is not mere knowledge of law alone that can make one a good judge. It is 
a proper understanding of men and things in their correct perspective and a large 
measure of sympathetic understanding of human nature that would enable a judge 
to apply the law so as to render proper justice. His wide experience of conditions 
in the mofussil has enabled Mr. Justice Horwill to bring to bear a realistic outlook 
on the disputes of parties and come to just and proper decisions. i 

Mr. Justice Horwill’s social activities, associated as they have been, with well- 
known humanitarian organisations in the city is a true index to his innate kind 
nature and christian spirit to help and relieve the suffering of those of God’s 
creations who are low or have fallen down. We are glad that Mr. Justice Horwill 
though retiring from official service is in the best of health and fit for many more 
years of useful service to humanity. He can in his retirement look back upon 
his period of office as one of conscientious service and we may assure him that 
he can also remain happy in the consciousness that he has always enjoyed the 
respect and, affection of his colleagues and the Bar. ` We wish him long years of 
health and happiness l 
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REFERENCE IN COURT BY THE ADVOCATE-GENERAL. 


In making a reference in the High Court to the retirement of Mr. Justice 
Horwill, the Advocate-General, Mr. Kuttikrishna Menon said : 


My Lor, 


The members of the Bar have assembled here today in large numbers to bid 
your Lordship farewell on the eve of your retirement. 

It is now well nigh 14 years since your Lordship took your seat on the Bench 
of this Court and during these 14 years, I have appeared in many cases before 
you and I have thus had ample opportunities of appreciating your work as Judge 
of this Court. Your Lordship’s treatment of the Bar has always been characterised 
by courtesy and consideration. Your Lordship’s great patience, affable manners 
and remarkable equanimity of temper have never been excelled by any other 
Judge of this Court. No one left your Lordship’s Court without the feeling that 
he has had a full hearing. During the long period of 14 years, I cannot recall 
to my mind a single instance when your Lordship lost your temper or when you 
said any harsh word to any practitioner of this Court. Even when sufficient 
provocation had been given by any practitioner, your Lordship did not lose your 
temper but let the whole incident pass by with that characteristic nod and smile 
ofyours, Thus throughout your carcer on the Bench you have maintained extremely 
cordial’ relations with the Bar, f 

Your Lordship has been painstaking and conscientious in the discharge 
of the duties of your high office. You never discriminated between one practitioner 
and another or between Senior and Junior. You never had any pet likes or 
dislikes. You have been simple and unostentatious. Your Lordship’s patience 
and courtesy, your conscientious discharge of your duties and your strict impartiality 
making no discrimination between man and man are well worthy of emulation. 

Yet’ another noble trait of which I may make special mention on this occasion 
is the absence of any racial prejudice in you. You did not hesitate to stay on in 
this country and serve the Indian Republic when almost all Britishers in Government 
service left the country. : : 

It may truly be said of your Lordship that you have been dispensing justice 
without fear or favour, in fear of God and in fear of no man. That is the greatest 
tribute that can be paid to any judge. 

Your Lordship did not confine your attention to the administration of law 
but always took a lively interest in social activities for the amelioration of the down- 
trodden and the depressed. You have been the friend of the poor and full of 
human kindness. Your Lordship’s silent and unostentatious work as President 
of the Madras Vigilance Association and as President of the Y. M. C. A. has brought 
relief and comfort to many desolate homes. It is not for me here to expatiate on 
your Lordship’s varied activities in the social field. Suffice it for me to say that 
for the social work that your Lordship was doing in this city, you will long be 
remembered, 

After 14 years of daily contact, the time has come for us to part. The parting 
necessarily causes considerable regret. On behalf of the Bar, I wish your Lordship 
good-bye. You will have the satisfaction that the affections and good wishes of 
the Bar go with you. May your Lordship long enjoy health, strength and 
happiness. f ; j 
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Whatever be the advisability of the rule which enjoins a Judge to resign when 
he attains the age of 60, I cannot in your case help observing: that you are still 
strong and healthy and capable of much useful work. It is not yet time for you to 
be put on the shelf, and I am sure in the new place where you are going to settle 
after your retirement you will have ample opportunities of serving your fellowmen. 


Let me once again on behalf of the Bar bid your Lordship farewell. 


` 


MR. JUSTICE HORWILL’S REPLY. 


Mr. Justice Horwill in replying to the reference made by the Advocate- 
General said : 


“ I am extremely grateful to you, Mr. Advocate-General, for the kind things 
said about me and I would indeed be a poor judge if after judging others for 35 
ycars I am not able in some measure to judge myself and realise my own short- 
comings. The kind things said to-day would give me contentment in my 
retirement and also a litte conceit. More important, Mr. Advocate-General, 
than anything which you have said is my knowledge that I am carrying away 
with me the goodwill and affection of the members ofthe Bar. The things 
which you have said to-day may, perhaps, be forgotten ; but I shall never 
forget the kindness that has been shown me during the course of my career in 
Madras and particularly during the last few days. Retirement to an I.C.S. 
English judge means much more than it does to one brought up in or around 
Madras, because suddenly on one day he severs all connections with all the 
persons and all the places and all the things for which he has cultivated an 
affection during his long period of stay in India. So it is really a crisis in the 
life of an English J.C.S. judge when he retires nand leaves all his friends and 
affections behind him. 


I always had a great deal of sympathy for the Englishman I had met in Madras 
who had never had an opportunirty of being associated with life and activity in 
the mofussil. In Madras which is a vast City, one’s life tended to become narrow . 
and artificial, Even the organisation of Indian society here was very different 
from what it is in the more open and freer life of the mofussil. When I look 
back after retirement to the happy scenes I had gone through during the past 35 
years, I would always think of the beautiful scenery of the country-side and the 
simple life of the villager that I had been seeing during my service in the mofussil. 
I had found the experience of that life of tremendous assistance to me in hearing 
appeals and petitions and to consider them against the background of the rural 
life with which I was acquainted. 


I had come into close contact with some of the members of the Bar outside 
the precincts of the High Court too in connection with various organisations and 
social functions. There were some persons who liked a little aggressiveness, a 
little quarrel, a little breeze that added zest to their life. I am not one of them. 
I liked a quiet life and preferred friendliness and good-will without that zest for 
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breeze ofany sort. Ihad spent the past 14 years of my life tn Madras in quietude, 
feeling that my relations with the Bar had been very happy. It was a great joy 
to me to know that my memories of the Bar and the proceedings in Court had not 
been marred by any unpleasant incident. During the past three years, the courtesy 
shown to me was even greater than before, and it was as I had expected. 


T have been very happy and I consider myself very fortunate in that I have 
been able to stay on in India for three years after the attainment of in dence. 
I particularly wanted to see how democracy would function and be preserved after 
that date. Well, democracy has occasionally been in danger but thanks partly 
to the vigilance of Courts, and partly also to the restraint that Ministers who held 
the portfolio of Law and Order imposed upon themselves, I think you will agree 
with me, that on the whole democracy has worked well up to the present. But 
dangers to democracy are always lurking round the corner. One day’ it may 
be a Minister, another day it may be a wealthy magnate, another day it may be 
somebody else, does something and threatens democracy or democratic rights- 
As lawyers, you of course find in democracy the very breath of life, for the whole 
of the basis of law we are administering is based on the principle that every man 
ig equal to every other man in the eye of the law and equally accountable 
for his acts. I am glad to leave India with the knowledge that democracy at 
present is safe and since it has survived three years, it is likely to survive indefinitely. 
I feel sure that members of the Madras Bar will be custodians of democratic princi- 
ples and will fight hard to preserve them whatever the dangers to which they may 
be submitted. There may be a time when you will have to choose between safety 
and democracy and I feel that on that occasion you will choose democracy, ` 


When I returned to Madras after an absence of three and a half years from 
India during the first war, the first thing that struck me was the sense of humour 
of the Madrasi. He still held the same impression. A sense of humour was very. 
akin to sound judgment ; it was that sound judgment and sense of proportion 
that had made Madras famous. To him that sense of proportion had been a 


contributing source of happiness. 
Let me once more thank you all for the kindness shown to me. 
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DOCTRINE OF KINSMEN’S CONSENT AND ADOPTION IN 
UNDIVIDED FAMILIES. i 


. The law of adoption has little textual authority behind it. In the i 

it was a sort of terra incognita through which the Privy Council had to feel its way. 
The law has, however, been steadily built up by Judicial decisions. Hindus regard 
adoption as spiritually necessary. A sonless man should adopt a boy for the sake 
of the funeral cake and the perpetuation of his line. A text of Manu states : 


apia ga: KA ary area TAT: | 
Aosan fad: aH T I 


Adoption is always to the male. If the husband is dead, the wife can adopt to 
him as thereby she could confer spiritual benefit upon him. But her competency 
to adopt is limited. The limitation rests on a text of Vasishtha : è 


ag aff ga aaa ARRAIN: Il 


—Nor let a woman give or accept a son unless with the assent of her lord. This 
tule has been accepted as binding by all schools of Hindu law though in regard 
to its precise import there has been considerable difference of opinion. The out- 
side assent, in the felicitous language of Holloway, J., may well be not to supply 
“a capacity for rights but a capacity for action”’. The need for the assent arose, 

bly, from the state of tutelage postulated in regard to women. A text 
of Yajnavalkya states : 


wa, wat fiat, Fat ofa: garg adh | 
amà gaad a easi afag fear: | 


It is true that there are texts which make no discrimination between the husband 
and wife in regard to the giving of a son in adoption. 


arat Qar a emrat ang: ganèÈ | 
ari Magh aAA aAa: ga: 
Sae a ao tor be read kamonini.) The opein GP tis se 


to give the son recognised in the last text has to be taken along with the text declaring 
J— 


> 


e 
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the general incapacity of women to do things and therefore as requiring authori- 
sation by an independent male relation of the husband. The author of the Smriti 
Chandrika has so dealt with the matter. By ity of reasoning it would follow 
that even in the matter of receiving a son, srdependent male advice is necessary. 
It is to be noted that the text of Vasishtha treats giving and receiving on the same 
footing. In fact, in regard to the taking of a son in adoption, a statement in the 
Da Mimamsa of Vidyaranyaswami, the author of the Madhaviyam, cited 
in the Ramnad case! declares: “In the same way the adoption of a son by a widow 
with the permission of the father, etc., cannot be censured in the Kali age”. The 
reference is to the father of the husband obviously. It was not a far cry from that 
to argue that the reference to the father is only illustrative and in the absence of 
the father, the other kinsmen’s permission should be taken. The sanction of the 
‘lord’ prescribed by Vasishtha does not militate but fits in with the theory so 
evolved. It has thus become well-settled law, in Madras, that a Hindu widow 
not having her husband’s permission, may, if duly authorised by his kindred, adopt 
a son to him, Collectar of Madura v. Mootoo Ramalinga Sethupathi3, Sri Virada Pratapa 
Raghunada Deo v. Sri Brojo Kishore Paita Deo?, Vellanki Venkata Krishna Rao v. Venkata 
Rama Lakshmi‘, Krisknayya v. Laksmspatii®. That the principle is also rooted in 
custom is suggested by an observation of Sir James Colvile made during the argu- 
ments of Mr. Leith, Q. C., in the Guntur caset, ihat the husband’s permission is 
supplied by the consent of the sapindas under “ the custom of the Dravida country ”. 


It is equally well-settled law, that there is no residuary or inherent power 
in the widow to adopt if she does not have either her husband’s authorisation or 
assent of his kinsmen. Apropos of this, in Balasubrahmanya v. Subbayya Tavar’, 
Sir George Lowndes observed : “ No assent of kinsmen is alleged, but in the plaint 
a somewhat novel point was taken that there being no agnates of Irudalaya in 
existence at the time of the adoption, whose assent could be sought, the lady had 
an inherent authority to adopt of her own volition. . . . Their Lordships 
would not be prepared to hold on the authorities that the only kinsmen whose assent 
need be sought are the agnates. . . . Their Lordships think moreover 
that it would be bes difficult for them to hold that under the Madras law 
there would be any residuary power in the widow to adopt in the absence of sapin- 
das”. In Vojjula v. Gopalkrishnamma’, it was held that the decisions of the Privy 
Council when fully examined entirely negative the proposition that there‘is residuary 
power in a widow to adopt when her husband’s sapindas are all dead. In Rama- 
subbayya v. Chenchuramayya®, Sir Madhavan Nair observed: “ Being a woman, 
a widow is not independent and needs advice ”. 


As to who are the husband’s kinsmen whose consent is needed for an adoption 
by his widow, Holloway, J., had in the Ramnad case? developed the thesis that the 
law of adoption as prevalent in Madras was a substitute for the old and obsolete 

ractice of procreating a sor on the wife of a sonless man by appointment, that the 
igoitsons therefore on the power to adopt are to be traced by analogy from that 
practice and that the argument from analogy was in favour of the assent of one 
sapinda being sufficient rather than more. Holloway, J., had repeated these views in 
the Ber. s case)° aswell. These views did not, however, commend themselves 
to the Judicial Committee. In the Ramnad case’, Sir James Colvile observed : 


4 
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“ They think that positive authority affords a foundation for the doctrine (of consent 
of kingsmen as substitute for husband’s authorisation) safer than any built upon 
speculation touching the natural development of the du law, or upon analogies 
real or supposed between adoptions according to the dattaka form and the obsolete 
practice with which that form of adoption co-existed of raising up issue to the 
deceased husband by carnal intercourse with the widow. It may be admitted that 
the arguments founded on this supposed analogy are in some measure confirmed by 
passages in seversl of the ancient treatises above referred to, and in particular, 
by the Dattaka Mimamsa of Vidyaranyaswami, the author of the Madhaviyam ; 
but as a ground for judicial decision these speculations are inadmissible, though 
as explanatory arguments to account for an actual practice they may be deserving 
of attention’. In the Berhampore case, in reiterating these views Sir James Colvile 
added: “ To these remarks of their predecessors their Lordships adhere ”’.* 


The principle being premised that assent of kinsmen is needed to an adoption 
by a widow on account of the tutel of women, it follows that it is only those 
on whom the law has cast the duty of protection that should be looked to for the 
necessary permission. Protection involves the right and duty to advise in spiritual 
as well as temporal matters. It may also carry with it in law an obligation to 
provide maintenance. The duty is founded mainly on relationship to the husband 
as a gnati. It might also arise as a consequence of accrual of property rights. If 
the husband’s family was joint both factors, namely, relationship as well as the taki 
of the husband’s interest by survivorship were present. If the husband had di 
as a separated member, the widow took the property as heir and there was no 
obligation cast on any of the husband’s kinsmen to provide for her maintenance. 
In such a case, the role of advisership resulted from relationship merely. An 
adoption in the former case by the widow of a coparcener would defeat the present 
rights to property of the other coparceners and also relieve them of the liability 
to provide maintenance to the widow. In the latter case, no present rights would 
be affected but only future and shadowy rights. Having regard to these results’ 
it was considered but just that in the former case the permission of the person who 
took the benefit of survivorship to her husband’s interest in the joint family property 
should be sought by the widow for an adoption by her. e E was laid on the 
unity and team-spirit underlying the coparcenary and on the consequent necessity 
to consult the members of the team. It is true that no member can object to the 
adoption by the widow merely on the ground that to allow her to do so will extin- 

ish his rights in the interest of her husband in joint family property which had 
survived to him. The reason for consulting him is, not because he must lose 
his rights but, that the spirit of the institution of coparcenary required that in a 
matter concerning that body its head or representative should assent. The validity 
of an adoption is to be determined by spiritual rather than temporal considerations 
and the substitution of a son to the deceased for spiritual reasons is the essence 
of the thing and the consequent devolution of property a mere accessory to it, 
Amarendra v. Sanatan Simgh?, Ramasubbayya v. Chsnchuramayya*. This last case held 
that in determining whose assent should be taken by a Hindu widow for an adoption 
by her, the possession by one of interest in the property of her husband which 
is liable to be defeated by the adoption will not clothe him with a right to be consul- 
ted as against an agnate. For one thing, the proprietary interest with reference 
to which the observation was made was a reversionary interest only and not a present 
or concrete right in possession and enjoyment. Secondly, the observation does 
not mean that property interest is to be ignored altogether. It only states that 
agnatic relationship is the paramount or dominating factor and a cognate will 
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not acquire a ehi to be consulted merely because he is the nearest reversioner. 
The decision of the Madras Full Bench in Seshamma v. Narasimha Rao! was approved 
without reservation by the Privy Council and the Full Bench had held that jn the 
absence of agnates the consent of cognates may be taken. Anyway, in a joint 
family, the person in whom the husband’s interest vests by survivors ip is always 
an agnate. Ard his interest is not a spes successionis either. As pointed out by the 
Judicial Committee itself: “ It may be the duty of a Court of Justice adminis- 

ing the Hindu law to consider the religious duty of adopting a son as the essential 
foundation of the law of adoption and the effect of adoption upon the devolution 
of property as a mere legal consequence. But it is impossible not to see that there 
are grave social objections to mune fie succession of property. . . . subject 
to the pernicious influences which interested advisers are too apt in India to 
exert over women possessed of or capable of exercising dominion over property ®”, 
See also Vesrabasavaraju v. Balasurya Prasada Rao?. 


Although the reason for adoption whether in an undivided or divided family 
is the same, namely, the spiritual benefit of the deceased husband, yet, from carly 
times, in regard to the kinsmen whose consent would be necessary, the Privy Council 
has maintained a distinction between a case of joint family and a case of divided 
family. That this is so becomes clear from the statement of Sir James Colvile in the 
Berhampore Caset : “ There exists a broad distinction between cases in which the 
deceased husband was a member of a joint and undivided Hindu family and those, 
in which, he being separated, the widow has taken his estate b right of inheritance.” 
In Ramasubbayya v. Chenchuramayya®, Sir Madhavan Nair observed: “ According 
to the Madras School of Hindu law, a widow may adopt, in the absence of authority 
from her husband, (i) if she obtains the consent of his sapindas where the husband 
was separate at the time of his death, and (ii) where he was joint, if she obtains the 
consent of his undivided coparceners.” 


The persons to be consulted are different therefore as stated above. In the 
Ramnad case*, in developing the point, it was observed: “ Where the husband’s 
family is in the normal condition of a Httdu family—i.e., undivided—that question 
is of comparatively easy solution. In such a case, the widow, under the law of all 
the schools which admit this disputed power of adoption, takes no interest in her 
husband’s share of the joint estate, except a right to maintenance. And though 
the father of the husband, if alive, might as the head of the family and the natural 

dian of the widow, be competent by his sole assent to authorise an adoption 
be be, yet, if there be no father, the consent of all the brothers who in default of 
adoption, would take the husband’s share would probably be required since it 
would be unjust to allow the widow to defeat their interest by introducing a new 
coparcener inst their will. Where, however, as in the present case, ihe widow 
has taken by inheritance the separate estate of her husband, there is greater difficul 
in laying down a rule. The power to adopt, when not actually given by the husban 
can only be exercised when a foundation for it is laid in the otherwise neglected 
observance of religious duty as understood by Hindus. Their Lordships do not 
think there is any ground for saying, that the consent of every kinsmen, however 
remote is essential. The assent of kinsmen seems to be required by reason of the 
presumed incapacity of women for independence rather than the necessity of procur- 
ing the consent of all those whose possible and reversionary interest in the estate would 
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be defeated by the adoption. In such a case, therefore, their Lordships think that 
the consent of the father-in-law, to whom the law points as the natural guardian 
and venerable protector of the widow, would be sufficient. It is not easy to lay 
down an inflexible rule for the case in which no father-in-law is in existence. Every 
such case, must depend upon the circumstances of the family. All that can be said 
is that there should be such evidence of the assent of the kinsmen as suffices to show 
that the act is done by the widow in the proper and bona fide performance of a religious 
duty, and neither capriciously nor from a corrupt motive.” The statement shows : 
(i) consent is needed by reason of women’s incapacity for independence, (ii) the 
persons whose consent is needed would depend upon whether the family is joint 
or not, (iii) in both cases the father’s sole assent would suffice, and (iv) in other 
cases, if the family is joint the consent of coparceners should be sought; if the 
family is divided there should be a sufficiency of assent and no hard and fast rule 
could be laid down. 


The principles governing consent in joint families have been particularly 
dealt with in subsequent decisions. In what has come to be known as the Travancore 
case, the Sadr Court of Travancore adopting the principles formulated in the 
Ramnad case*, by the Privy Council, held that in a joint family, the assent of divided 
agnates of the husband cannot validate an adoption by a widow to which her 
husband’s undivided brother and head of the family had withheld his assent. In 
the Berhampore case?, a widow had a power of adoption conferred on her by her 
husband. She had also secured the assent of a divided kinsman of the husband. 
She had not, however, obtained the consent of a nearer and undivided kinsman of 
the husband. The husband’s authorisation being found to be genuine, the adoption 
was held to be valid. Though it was not necessary for the disposal of the appeal, 
the Judicial Committee proceeded to examine the principles applicable to adoptions 
with consent of kinsmen in joint families. Sir James Colvile laid down : “ If it were 
necessary, which in this case it is not, their Lordships would be unwilling to dissent 
from the principles recognised in the Travancore case, viz., that the requisite authority is, 
in the case of an undivided famuly, to be sought within that family. ‘The joint and undivided 
family is the normal condition of Hindu society. An undivided Hindu family is 
ordinarily joint, not only in estate, but in`food and worship ; therefore, not only 
the concerns of the joint property, but whatever relates to their commensality and 
their religious duties and observances, must be regulated by their members, or by 
the manager to whom they have expressly or by implication delegated the task of 
regulation. The Hindu wife upon her marriage passes into and becomes a member 
of that family. It is upon that family, that, as widow, she has her claim for main- 
tenance. It is in that family that, in the strict contemplation of law, she ought to 
reside. It is in the members of that family. that she must presumably find such 
councillors and protectors as the law makes requisite for her. There seem to be 
rong reasons against the conclusions that for such a purpose as that now under 
consideration she cannot at her will travel out of that undivided family and obtain 
the authorisation required from a separated and remote kinsman of the husband ”” 
(italics ours). The decision brings out : (i) In a joint family the consent should be 
procured from within the family, g this is a rule of law and not a matter of volition 
with the widow, (iii) the reason for the rule is the corporate character of the joint 
family and commensality of interest of the members, requiring that whatever affects 
such commensality should be regulated by the members of that body ; (iv) if there 
is a manager, his consent would suffice, and (v) lack of consent of coparceners cannot 
be made up by consent of kinsmen outside the coparcenary. Reviewing the law 
laid down in the Ramnad case*, in regard to consent to adoption in joint families, 
Mr. Ameer Ali referred to it in Vesrabasavaraju v. Balasurya Prasada Rao‘, as stating : 
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“ That the requisite authority in the case of an undivided family is to be sought 
by the widow within that family ; that it is in the members of that family that she 
must presumably find such counsellors and protectors as the law makes requisite 
for her ; and that she cannot at her will travel out of that undivided family and 
obtain the authorisation required from separate and remote kinsmen of the husband.” - 
Referring to the rules established by these cases, in Bhimabai v. Gurunathgowda?, 
Sir Dinshaw Mulla stated : “ The Board held that the consent to be obtained when 
the family was undivided must be the consent, not of a separated kinsman who has 
no interest in the property but of his (the husband’s) coparceners to whom his 
interest had pasei on his death by survivorship.” The application of the rule 
has given rise to complex problems. In Chellathammal v. Kalitkesrtha Pillai the 
only coparcener was a lunatic and the widow adopted with the consent of divided 
kinsmen. Disagreeing with the opinion of Somayya, J., it was held by Sir Lionel 
Leach, C.J., and Krishnaswami Aiyangar, J., that the adoption was valid. The 
learned Chief Justice referring to the observation of Sir James Colvile in the Bekam- 
pore case*—“ there seem to be strong reasons against the conclusion that, for such a 
purpose as that now under consideration, she can at her will travel out of that 
undivided family, and obtain the authorisation required from a separated and remote 
kinsman of her husband ”—treated it as a direct authority only for the proposition 
that a widow cannot ignore an undivided sapinda and held : “it does not decide 
whether she can seek the consent of the divided kinsmen when there is an undivided 
sapinda alive but so mentally afflicted as to be incapable of adivising her.” In 
Sundararama Rao v. Satyanarapanamurti*, it has been held by Satyanarayana Rao 
and Viswanatha Sastri, JJ., that where the only undivided coparcener of the husband, 
whose consent was sought in the first instance, withholds his consent wrongfully, 
a widow can make a valid adoption with the consent of a divided sapinda. The 
following seem to be the reasons that underlie the conclusion : (i) the observations 
in the Berhampore case? are only obiter and do not preclude further examination, 
ii) the Berhampore case? at best only prohibits the widow from travelling outside the 
ily at her will and does not cover a case where she is compelled to so travel 
by reason of the only coparcener improperly declining to give assent, (iii) it is no 
longer right that effect of adoption on property rights should be regarded as in any 
measure a guide or pointer to the person whose consent should be sought, (iv) if the 
undivided coparceners from purely secular motives refuse to assent there would be 
no means of saving the soul of the deceased, (v) the rigour of the law relating to 
consent to adoption where the husband had died separated has been considerably 
modified by the Privy Council itself and there is no valid reason why it should not 
be similarly modified regarding undivided families and the rules laid down in the 
Adusumilli case, applied equally to consent to adoption in joint families, and (vi) the 
literal application of the mole suggested in the Ramnad case? with reference to undivided 
families would lead to many difficulties in practice and to anomalous results, The 
reasons are weighty but do not seem to be free from objection. The first of the 
points loses force in view of the specific statement of Sir James Colvile in the 
Berhampore case? : “ Their Lordships have deemed it right to make these remarks, 
though not essential to the determination of the present appeal, because this doctrine 
of the power of a widow, not having her husband’s express permission to adopt 
a son to him, which, before the decision in the Ramnad case® had not assumed very 
definite Hoa aha has obviously an important bearing upon the law of property 
in the Presidency of Madras.” ‘Similarly, at another place”, Sir James Colvile 
observed : “ The great importance, however, of the subject induces them to make 
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some observations upon it.” These remarks preclude the treatment of the dicta 
in the Berhampore case’, as mere obiter. The second of the reasons suggested, that 
what the Berhampore case has stated is only that the widow cannot ignore the undivi- 
ded kinsmen but does not prohibit her from adopting with the consent of a divided 
sapinda where the coparcener unreasonably refuses assent, does not allow sufficiently 
for the fact that the rule as to consent is spoken of as “what the law makes requisite” 
as distinguished from what her volition may suggest. The observation of Sir Dinshaw 
Mulla in Bhtmabai’s case*, fully recognises that the rule that the consent in the 
case of a joint family should be sought within the limits of the joint family itself 
really ing of the boundary, a demarcation of the frontier which cannot be 
crossed. The third of the reasons gatherable in Sundararama Rao v. Satyanarayana- 
murthi? has nowhere been so stated in any of the Privy Council decisions and at any 
rate that the repercussion of adoption on coparcenary rights is not 
to be ignored altogether is apparent from the antithesis drawn by Sir Dinshaw 
Mulla in Bhimabat’s case? between “a separated kinsman who has no interest in 
the property ” and “ the coparcener to whom his (the husband’s interest has passed 
by survivorship”. The fourth reason, if valid, would produce unreasonable results. 
It is asked: If the undivided coparcencer unreasonably withholds consent how 
is the soul of the deceased to be saved ? On the same reasoning, in a divided family 
if the only agnate refuses consent can the widow adopt? The latter course has 
been held impossible because the consent of some sapinda is needed for the act. 
In the case of divided families the rule as to consent was that it was to be obtained 
from within the ranks of sapindas ; in the case ofa joint family from within the circle 
ofcopaceners. If in the former case, refusal by the only sapinda cannot be cured, 
in the latter case refusal by the only coparcener cannot be made good. The fifth 
reason, that as the rule relating to consent in divided families has been modified 
in course of time should be equally permissible for modifications being made in 
the rule as to consent to adoption in joint families, is inadmissible in view of the 
express statement in the Ramnad caset that to formulate a rule as to consent to 
adoption in divided families is fraught with difficulties ; that where there was no 
father of the husband alive, it is not easy to lay down an inflexible rule; that 
every case must depend on the circumstances of the family ; and all that can be 
said is that there should be such evidence of the assent of kinsmen as suffices to 
show that the adoption is made by the widow in the proper and bona fide perform- 
ance, of a religious duty. The position was deliberately left in a fluid condition 
so that the law could be moulded from time to time to meet fresh facts. No 
similar elasticity is to be found in regard to the rule relating to adoption in 
joint families. The Berhampore case! recognised the decision in the Travancore 
case asa correct elucidation and application of the principles set out in the 
Ramnad caset. The facts in the Travancore case were more or less the same as the 
facts in Sundararama Rao v. Satyanarayanamurti*. And it was Held that the want of 
assent of the undivided coparcener cannot be replaced. The last of the reasons 
found in Sundararama Rao’s case? would really afford good ground for seeking modifi- 
cation of the law through legislation, particularly in view of Sir James Colvile’s 
observation in the Berhampore cass that the rules as to consent are founded on custom. 
In fact, Viswanatha Sastri, J., has observed: “It is remarkable that even after 
nearly a century of exposition of the principles of Hindu law relating to adoption 
by the h Courts and the Judicial Committee, questions of such uent recur- 
rence as those involved in this appeal, still remain the subject of debate. This 
case demonstrates the need for an immediate codification of this branch of the Hindu 
law and the avoidance of protracted and expensive litigation which has often 
followed adoptions.” 
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THE RULE IN BASKERVILLE CASE AND ITS OPERATION. 


The decision of the Central Court of Criminal Appeal in Rex v. Baskerville! 
has acquired importance not so much for the novelty of any principle enunciated 
there as for its authoritative restatement of the law ing to accomplice evidence. 
Statements were to be found in decided cases not all of which were reconcilable— 
Rex v. Everest*, Rex v. Pora: The examination of the law in Baskervills caset 
was avowedly to set at rest all contro and define the position for future guidance. 
Two recent decisions of the Jadida] Commi Biaboni Sahu v. Ths fare 
Bereng Griffith Lerotholi v. The King\—have brought to the fore the operation of 
the rule laid down in Baskerville caset. 


In English law an accomplice has always been a competent witness. And 
a conviction based solely on the uncorroborated testimony of an accomplice is 
valid in law. In King v. Atwood*, two persons had been convicted of highway 
robbery upon the uncorroborated testimony of an accomplice as to their identity. 
The question whether it would be legal to so convict was referred to twelve Judges 
who were unanimously of the opinion that an accomplice is a competent witness 
and if the jury weighing the probability of his testimony, think him worthy of 
belief, a conviction supported by such testimony alone would be legal. That was in 
December 1662. It has, however, been a rule of practice at Common Law for 
the Judge to warn the jury of the danger of convicting an accused on the un- 
corroborated testimony of an accomplice; at the same time the Judge should 
point out to the jury that it is within their legal province to convict upon such 
uncorroborated evidence, Rex v. Stubbs’, In re Meunter®. The warning was being 
given ex majori cautela. Accomplice evidence is prima facie not entitled to credibility 
or weight. This is because the deponent is admi y a party to the crime. Also 
he gives evidence in the hope or expectation ofa pardon for himself. His credentials 
are thus poor pores may be that in particular cases there may be circumstances 
justifying belief in his evidence. There is a wide distinction between disbelievi 


evidence and determining that it is ae ie sufficient if believed. Stephen 


neatly states the legal position thus®: “ the o f against a perso 

charged ‘with a cimtial offence is the evidence of an oe aood 
in any material particular, it is the duty of the Judge to warn the jury that it is 
unsafe to convict any person upon such evidence, tho they have a legal right 
to do so.” This cautionary rule has in England become hallowed by long acA 

It has now become almost a rule of law, Rex v. Baskerville}. In the case of Reg 
y. Farler1° it was observed by Lord Abinger: “It is a practice which deserves 
all the reverence of law for Judges uniformly to tell juries that they ought not to 
pay any respect to the testimony of an accomplice unless he is corroborated in’ 
some material circumstances.” ‘This cautionary rule of practice has been so 
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‘connect him with the crime. In other words, it must 
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invariably observed that it has been held that in the absence of such a warning 
the conviction is liable to be quashed—see Rex v. Tats! : 

The corroboration of the accomplice’s evidence should relate not only to 
the circumstances of the crime but also to the identity of the accused. In Rex ` 
v. Wilkes and Edward*, Mr. Baron Alderson observed : “ You may legally convict 
on the evidence of an accomplice only if you can safely rely on his testimony, but 
I advise juries never to act on the evidence of an accomplice unless he is confirmed 
as to the particular n who is charged with the offence.” A similar-exposition 
was made by Mr.- n Parke in Rex v. Stubbs*, where.he said: “ My practice 
has always been to tell the jury not to convict the prisoner unless the aA iyis of 
the accomplice is confirmed not only as to the circumstances of the crime but also 
as to the person of the prisoner.” 

The confirmation should be as to a material circumstance of the crime and 
of the identity of the accused in relation to the crime. The rule has been thus 
stated‘: ‘It is not sufficient to corroborate an accomplice as to the facts of the 
case generally. He should be corroborated as to some material fact or facts 
which goto prove that the prisoner was connected with the crime charged.” In 
Reg v. Farler§, Lord Abinger stated: ‘‘ The evidence in corroboration must be 
independent testimony which affects the accused oy eee or tending fo 

evidence which jmplicates 
him, that is, which confirms in some material particular not only the evidence © 
that the crime has been committed but also that the prisoner committed it.” 

The corroboration need not be by direct evidence. It will suffice even if 
the corroborative testimony is in the form of circumstantial evidence, Reg v. Birkett ® 
It was pointed out in Rex v. Baskervills™ that in some cases, as for instance in cases 
of offences. like misbehaviour with boys or other unnatural offences, it would be 
almost impossible to have direct evidence and so it would be unfair to exclude 
corroboration afforded by circumstantial evidence. 

Where the evidence of an accomplice tends to’ incriminate more than one 
accused, corroboration must be forthcoming in regard’ to each of such persons. 
‘Corroboration as to the participation of one of the accused in the crime cannot 
be regarded as corroboration against all the accused. In Reg v. Fenkins®, Mr. 
Baron Alderson said : “‘ When there is one witness of bad character giving evidence 
against both prisoners, a confirmation of his testimony with to one is no 
confirmation of his testimony with reference to theother. If ore, you find 
there is corroboration applicable to one Poo take it as against him ; but 
unless it exists with to both it would be unjust to give it a general effect.” 
In Rex v. Stubbs?, Jervies, C.J., added that where an accomplice accuses two persons 
and is corroborated only as regards one of them the jury ought to be advised to 
acquit the other, inasmuch as “the accomplice may speak truly to all the facts 
of the case and at the same time in his evidence substitute the other person for 
himself in his narrative of the case.” See-also Rex v. Merries and another’. 


The corroboration -of the accomplice must be by testimony of an independent 
witness. One accomplice cannot corroborate another, Rex v. Noakes}9, Rex v. 
Baskerville’. For otherwise two companions in guilt might get off by confessing 
and falsely accusing two innocent persons, particularly as under the English law 
the grant of pardon is absolute and is not conditioned on the veracity of the - 
statemept made by, the deeb This again is only a prinnciple of prudence. 
For it may well be that the accomplices are apprehended at different places sepa- 
rated by long distances from each other and each of them gives a similar version 
as to the persons associated with them in the crime and the statements are made 
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in circumstances excluding any ion of concert or collusion, m which case 
it would be rather difficult to hold that the statements cannof corroborate each 
other. F 
Though English Criminal Paa eiea has undoubtedly influenced the 
development of criminal law in other pon of the Commonwealth the lish 
cautionary rule of practice in regard to the testimony of accomplices with its 
ramifications and restated as above in Baskervilles caset? has not been adopted 
uniformly. In South Africa and the neighbouring British Protectorates for instance, 
the cautionary rule followed is somewhat different. The position fell to be con- 
sidered by the Judicial Committee in two recent appeals from Basutoland, Tumakols 
Bereng v. The King’, and Bereng Griffith Lerotholi v. The King?. In both cases the 
uestion involved related to the interpretation and application of section 2931 of 
e Basutoland Criminal Procedure and Evidence Proclamation, 1938, as amended 
by section 1 of the Basutoland Criminal Procedure and Evidence (Amendment) 
Proclamation, 1944. Both were cases of alleged ritual murder. In both the 
- conviction had rested on the testimony of an accomplice. Section 231 states: 
* Any Court which is trying any person on a of any offence may convict 
him of any offence alleged against him in the indictment or summons on the 
single evidence of any accomplice: Provided that the offence has, by competent 
evidence, other than the single and unconfirmed evidence of the accomplice, 
ved to the satisfaction of such Court to have been actually committed.” It 
to be noted that under this provision it is the commission of the offence that 
is to be established by evidence aliunds and not the connection of the accused with 
the offence. In Tumahole’s case%, there was no evidence sufficient to confirm the 
accomplices in proving or proving aliunds that the deceased person had been 
murdered. The finding was so stated by Lord MacDermott who. delivered the 
judgment of the Privy Council. His Lordship then went on to observe: ‘ This 
1s enough to dispose of the appeal, but their Lordships think it right to refer to two 
further matters which it raised and which are of importance in the administration 
of criminal justice in the Territory. The first of these relates to. the-cautionary 
rule of English practice em ising the dangers of acting on accemplice evidence 
(be it that of one or more accomplices) which is uncorroborated in’some ma i 
respect implicating the accused. It was not suggested that this rule of practice 
was alien to the conduct of criminal proceedings in Basutoland or that it had been 
ousted by the provisions of section 231.” The suggestion is clear that according 
to the Privy Council the cautionary rule of practice ing accomplice evidence _ 
observed in England as stated in the Baskerville’s caset would be applicable to the 
Basutoland Territory. But as a matter of fact it was a different cautionary rule, 
the one followed in South Africa, that had been observed there in practice uniformly. 
The cautionary rule of practice observed in the Union of South Africa was stated by 
Schreiner, J.A., in Rex v. Neanana‘ as follows: “The cautious Court or jury 
will often properly acquit in the absence of other evidence implicating the accused 
with the crime but no rule of law or ice requires it to do so. What is required 


is that the trier of fact should warn hi or, if the trier is a jury, that it should 
De Warnes of the panal CORET o eT ing on the evidence of an accomplice ; 
for an accomplice is not merely a witness: wi ible motive to tell lies about 


an innocent accused but is such a witness peculiarly uipped, by reason of bis 
inside knowledge of the crime, to convince the unwary that his es are the truth. This 
special danger is not met by corroboration of the accomplice in material respects not 
implicating the accused by proof alivads that the crime charged was committed’ by 
some one; so that satisfaction of the requirements of section 285 (in the 
South African Act corresponding to section 231 in the Basutoland Proclamation) 
does not sufficiently protect the accused agamst the risk of false incrimination 
by an accomplice. The risk that he may be convicted wrongly although section 
285 has been satisfied will be reduced, and in the most sati ee ee 
is corroboration implicating the accused. But it will also be reduced if the accused 
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shows himself to be a lying witness or if he does not give evidence to contradict 
or explain that of the accomplice. And it will also be reduced even in the absence 
of these features, if the trier of fact understands the peculiar danger inherent in 
accomplice evidence and appreciates that acceptance of the accomplice and 
rejection of the accused is in such circumstances only permissible where the merits 
of the former as a witness and the demerits of the latter are beyond question. In 
Ber coe Lerotholi’s case1, it was contended that inasmuch as in Basutoland the 
Sou ican cautionary rule of practice had been followed the estion in 
.Tumahole’s case* that the English cautionary rule, would be applicable was not 
correct. The contention was accepted and it was held that once it was proved 
-by ind dent evidence or confirmatory evidence that the offence had been com- 
i ed the ad may be.convicted on the strength of the accomplice evidence 
alone. Though both in England and South Africa an accused can go into the 
witness-box and testify, the cautionary rule of practice in regard to evidence of 
accomplices is different in the two countries. í 
: In India ‘an: .accused person cannot testify. An accomplice is however 
a competent witness under section 133 of the Evidence Act. But he is not worthy 
of eredi as pointed out by illustration (b) to section 114. Still, as in English law, 
a conviction based on the uncorroborated testimony of an accomplice is not 
(section 133). In addition to these provisions relating to accomplice 
evidence, section, 30 enacts that when more ns than one are being tried join 
for the same offence and a confession made by one of such persons affecting hi 
and some other of such persons is proved-the Court may take into consideration 
such confession as against such other person also. In spite of the fact that in India 
eee evidence is covered by statutory provisions it has been held that the 
English cautionary rule of practice in the matter would be equally applicable 
in this country. There seems to be in: Hest no ‘difference whatioever between 
‘English and Indian law in the matter of accomplice evidence, R. v. Elakee Baksh. 
In Ambica Charan v. Emperor‘, it was observed by Sir George Rankin, C.J. £ “ The 
‘broad principle upon which the on practice has always proceeded is as plain 
and as it ever was. Corroboration ought to consist of some circumstance 
that affects the identi of the person accused. As an English case puts it, a man 
-who has been guilty of a’ crime himself will always be able to relate the facts of the 
case, and, if the confirmation be only of the truth of-that history without identifying 
the person there is no corroboration at all”. In Mahadeo v. The King®, in holding 
-that eai VA evidence should be confirmed in some material circumstance 
-concerning the crime as well as in regard to the accused’s implication therein and 
that one accomplice cannot corroborate another, the principles laid down in 
` -Baskervilles case* were referred to and followed. Sir Sidney Rowlatt who delivered 
the judgment of the Judicial Committee stated : “ It is well settled that the evidence 
‘of an accessory, which Sukraj plainly was on his own showing, must be corroborated 
in some material particular not only bearing upon the facts of the crime but upoa 
the accused’s implication in it and further that evidence of one accomplice is 
-not available as corroboration of another (The King v. Baskerville) $: = This rule 
‘as to corroboration as was pointed out in the case justeited, long a rule of practice, 
is now virtually a rule of law, and in a case like the preserit it is a rule of the greatest 
possible importance, the position being that there are three persons all implicated 
‘in the crime and one of them or two of them exculpates himself or themselves by 
fastening the guilt upon the other”, Reading the provisions in section 133 and 
section 114, illustration Bee the Evidence Act, Sir John Beaumont observed in 
the recent decision of the Privy Council in Bhuboni Saku v. Ths King? : “ The Courts 
‘in India have held that whilst it is not illegal to act upon the uncorroborated evi- 
dence of an accomplice; it is a rule of prudence so universally followed as to amount 
almost to`a rule of law that it is unsafe to`act upon the evidence of an accomplice 
a E R 
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unless it is corroborated in material respects so as to implicate the accused; and further 
that the evidence of one accomplice cannot be ied to corroborate the evidence 
of another accomplice. The law in India, therefore, is substantially the same 
on the subject as the law in England, though the rule of prudence may be said to 
be based upon the interpretation placed by the Courts on the phrase ‘ corroborated 
in material particulars’ in illustration (b) to section 114”. 
It is however useful to remember that the degree of suspicion attaching to an 
accomplice’s testimony depends upon the extent and nature of his complicity. 
This will be a factor bearing upon the amount of corroboration that may be needed. 
In Kamalakhan v. Emperor’, Sir John Beaumont, C.J., stated: “ The objections 
which usually arise to the evidence of an accomplice do not really apply where 
the alleged accomplice, that is, the person who pays the bribe is not a illi 
participant in the offence but is 1 a victim of that offence. This statemént 
was approved by the Judicial Committee in Srinivas Mall v. Emperor? where it was 
observed : ‘No doubt the evidence of accomplices ought as a rule to be regarded 
with suspicion.” The degree of suspicion which will attach to it must, however, vary 
according to the extent and nature of the complicity: sometimes as was said by 
Sir John Beaumont, C.J., in Kamalakhan v. Emperort, -the accomplice’ is not a 
wing Pee in the offence but a victim of it. There is ground for sayi 
that the accomplices in this case acted under a form of pressure which it wo 
have required some firmness to resist”. In Narayan Prasad v. Emperor? it was 
held that the rule requiring corrobaration of accomplice’s evidence as against an 
accused, ifit applies at all, applies with very little force to a case in which the accused 
is with extorting a bribe from other persons, and that ahe bare 
of the bribe was not voluntary, very slight corroboration would be cient to 
make the evidence of such persons admissible against the receiver of the bribe. 
While it has been repeatedly recognised that one accomplice cannot ordinarily 
corroborate another, a somewhat different reception has been accorded by some 
decisions to the confessions of a co-accused, In In re Rajagopal, it was held that the 
confession of the co-accused can be accepted as corroboration of the approver’s evi- 
dence in the case. The conclusion was rested on the provisions of section go of the 
- Evidence Act. In Thyagaraja Bhagavathar’s case’, this view was approved and it was 
pointed out that if the English law on this matter was different from the Indian law it 
was because of the absence of a provision in English law corresponding to section 30 
of the Evidence Act. But this position is no lo tenable in view of the obser- . 
vations of the Privy Council in Biber’ Saku v. King’. There it was held that - 
the confession of a co-accused can be used only in su rt of other evidencé and 
cannot be made the foundation of a conviction and though a conviction founded 
upon the testimony of an accomplice supported only by the confession of a œ= 
accused may be justified in law under section 133, yet Courts should be slow to 
a from the rule of prudence based on long experience which requires some 
derenin? evidence implicating the particular accused. The implications of 
section 30 were fully examined and Sir John Beaumont observed : “* This section 
was introduced for the first time in the Evidence Act of 1872, and marks a depar- 
ture from the common law of England. a t Section go seems to be based 
on the view that an admission by an accused person of his own guilt affords some¢- 
sort of sanction in support of the truth of the confession as against others as well as 
himself, But a confession of a co-accused is obviously evidence of a very weak - 
type. It does not indeed come within the definition of ‘evidence’ contained 
in section 3 of the Evidence Act. It is not required to be given on oath, nor in the 
presence of the accused, and it cannot be tested by cross-examination. It is a 
much weaker type of evidence than the evidence of an approver which is not subject 
to any of these infirmities. Section 30, however, provides that the Court may 
‘take the confession into consideration and thereby makes it no doubt evidence 
on which the Court may act ; but the section’does not say that the confession is to 
I. ey I.LR. 32 Bom: aware - §.- (1946) 1--M.LJ. -4% + -I.L.R. (1945) 
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amount tò proof. Clearly there must be other evidence. The confession is only 
one element in the consideration of all the facts proved in the casë ; it can be put 
in the scale and weighed with the other evidence. Their Lordships think that the- 
view which has prevailed in most of the High Courts in India, namely, that- the 
confession of a co-accused can be used only in support of other evidence and cannot 
be made the foundation of a conviction is correct. . . . . . Sir Valentine 
Holmes has relied strongly on the case in In re B. K. Rajagopal? in which the Court 
founded a conviction upon the evidence of an accomplice supported, only by 
the confession of a co-accused. Their Lordships whilst not doubting that such a 
conviction is justified in law under section 133 of the Evidence Act and whilst 
appreciating that the coincidence of a number of confessions of co-accused all 
implicating the particular accused, given independently and without an oppor- 
tunity of previous concert, might be entitled to great weight, would eera leas 
observe that Courts should be slow to d from the rule of prudence based om 
long experience, which requires some in dent evidence implicating the parti- 
cular accused. The danger of ge iE accomplice evidence is not anir 
that the accomplice is on his own ission a man of bad character who too 
part in the offence and afterwards to save himself betrayed his former associates, 
and who has placed himself in a position in which he can hardly fail to have a 

_ strong bias in favour of the prosecution ; the real danger is that he is telling a 
story which in its general outline is true, and it is easy for him to work into the 
story-matter which is untrue. He may implicate ten people in an offence, and 
the story may be true in all its details as to eight of them, but untrue as to the other 
two, whose names are introduced because they are enemies of the approver. , ~ . 
Ths only real safeguard agatnst the risk of condemning the innocent with the guilty lies in 
ene ae : eni evidence which in some measure implicates each accused” (italics 
ours). extent to which the confession of a co-accused can be taken as affording 
corroboration of accomplice evidence was considered very recently by the Madras 
High Court in In re Padmaraja Shetty*. The learned Judges stated : ‘‘ The confession, 
of a co-accused cannot in our view afford better or more reliable evidence than 
that of an accomplice.: If an accomplice’s evidence is tainted evidence, the con- 
fession of a co-accused is also tainted evidence. Section go of the Indian Evidence 
Act does not compel a Court to accept the confession of a co-accused as corro- 
boration of the approver’s evidence. It only empowers the Court to take into- 

* consideration such confession as against the person jointly tried with him or against 
the person who makes such a confession. Though an accomplice’s evidence 
is legal evidence and is not excluded by any of the provisions of the Evidence Act 
it has been held that as a rule of practice such evidence should not be accepted as 
corroborative evidence. The same principle should apply in the case of a con- 
fessional statement ”’. ` - 

The rule in Baskervills’s case? is simple and clear. Itis a rule of ence. The 
decision in Bhubont Sahws caset is a valuable supplement as to the Indian law. 
Together they ‘afford a clear lead regarding the extent and nature of the corro- 
boration of the testimony of an accomplice. The needed corroboration is sought 
in different directions in different countries. In England, it is to be by independent 
evidence in relation to the participation of the particular accused. In the Union 
of South Africa, the failure of the accused to testify in his cause or disbelief of his. 
evidence may furnish the necessary corroboration: Indian practice has followed 
the cautionary rule observed in England, and, according to the Privy Council, 
a basis for it may be sought in the interpretation placed by the Courts on the phrase 
“ corroborated in material particulars ” ing in illustration (b) to section 114 
of the Evidence Act. Such corroboration is not however to be sought in the testi- 
mony of another accomplice or in the confession of a co-accused. Also the degree- 
of corroboration required would depend on the nature and extent of the compli- 
city of the approver. S. VENKATARAMAN. 
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THE MALABAR TENANCY AMENDING BILL—RIGHT OF EVICTION 
By 


M. VELAYUDHAN NAR, ADVOQATE. 


Section 14 of the Malabar Tenancy Act (Act XIV of 1930) provides that no 
suit for eviction of a cultivating verumpattomdar shall lie at the instance of his 
landlord except on the following grounds :— 


(1) Wilful denial of the landlord’s title. 
(2) Wilful waste committed by the tenant. 
(3) Non-payment of rent by the tenant within three months from the due 


.date. 
The tenant collusively allowing a stranger to encroach on the holding 
adv to the interests of the landlord. 


4) 
(5) The landlord requiring the holding ‘at the cnd of an agricultural year 
bona fids tor his own cultivation, etc. 

(6) The landlord requiring the holding or pari thereof at the end of an 
agricultural year for building purposes for himself, etc. 


(7) The tenant failing to comply with the order of the Court under sub= 
section 3 of section 13 (to furnish security for one year’s rent, etc.). 


Section 20 of the Act mentions the grounds for eviction of a customary verum- 
Pattomdar,. kuzhikanomdar and kanomdar. Grounds Nos. 1, 2, 4, 5 and 6 of 
section 20 are more or less reproductions of grounds Nos. 1, 2, 4, 5 and 6 obec 14. 


It is to be observed that the landlord’s right of eviction has been very much 
curtailed by, the Act of 1930. Whereas before the enactment of the Malabar 
Tenancy Act, the landlord could evict without E any grounds or reasons 
whatever, the tenants mentioned in sections 14 and 20, cannot now be evicted 
by their immediate landlords unless one or o of the grounds mentioned in 
sections 14 and 20 exists. . = 

The landlord’s Tight of eviction for his own cultivation is practically nullified 
‘by the provisions contained in the new Amending Bill. ; ` 

.The Act of 1930 provided that the landlord can evict if he required the pro 
bona fide for his a Trultivaton or for that of any member af his family. Phere 
was a conflict of decisions with regard to the interpretation of the words “ requires 
the property bona fide for his cultivation ” occurring in clause 5 of sections 14 and 
20 of -the-Act. -Mr. Justice Venkataramana Rao took the view that a mere desire 
on the part of the landlord to cultivate his land was not enough and the correct 

J— 
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test was actual ponure need for the landlord to cultivate the land (vide Raman 
Nair v. Kesavan Embrandiri, S. A. No. 42 of 1939, unreported). Mr. Justice Ki 

expreased dissent from this view in another case (Esrayi Achuihan v. Pooc t 
Panakkat Katheeja Bai, S.A. No. 538 of 1938, unreported). His Lordship says that 
all that is necessary is that the Court should be satisfied that the plaintiff landlord’s 
allegation that -he wishes to cultivate his land is a statement made bona fide. The 
view taken by Mr. Justice King was approved by a Division Bench C 
of Leach, C.J., and Iyer, J.) in the case of Narikkal Chathan v. 
FVesthiyottillatk Kesavan Nambudiri!. The learned Judges laid down in this case that 
if the Court is convinced that the landlord has really the-intention of cultivating 
his land, he is entitled to be put in possession of it. The learned Judges say :— 


“The fact that he (the landlord) has sufficient land under cultivation else- 
where to provide for the needs of hi and his family matters not. Jt is his land, 
and if ke really wants to cultivate it, he is entitled to regain possession, when the kanom 
has expired and there has been no renewal.” 


The law laid down by the learned Judges in this case recognises the fact that 
the landlord in Malabar is the owner of the land. 


Unfortunately, however, the law was altered by the Amendment Act of 1945 
(Act XXIV of 1945) which substituted the words “ the landlord needs the property 
for the p se of raising crops for his own maintenance or for that of any member 
of his Enay, etc., for the words “the landlord requires the property bona fide for 
his own cultivation, etc.”, in clause 5 of sections 14 and 20 of the original Act. 
The amendment of 1945 has very much curtailed the landlord’s right to evict for 
his own cultivation. A bona fids intention to cultivate is not now cient to entitle 
the landlord to evict; he must allege and prove that it is n for him to 
cultivate the land in order to augment his income for the purpose of meeting the 
maintenance expenses of himself and the other members of Kis family. 


The amendment of 1945 has made the position of the landlord extremely difficult. 
The word “ maintenance” is a very comprehensive expression. It does not 
merely mean expenses required for food and clothing ; it will include sums which 
are required for keeping up ar table ap ce consistent with the position 
and dignity of the ily to which a person belongs, sums which are required for 
a reasonable amount of travelling to holy places in the case of a ‘ier bee of an 
aristocratic family, for slight convenience and comforts, expenses required for medical 
treatment, for oil, tea, coffee and confectionary, expenses of giving education to the 
members of the family, expenses of engaging tutor for the dieu who are put 
in school, marriage expenses of the members of the family, expenses of defen 
a junior member involved in a criminal case and a variety of other items of expense 
{vide Sheshappa v. Devaraja? and other cases quoted therein). 


Under the Amended Act, the landlord is obliged to disclose all his assets and 
liabilities to the Court, and to place his entire family budget before the Court in 
order to satisfy it that it is necessary for him to cultivate his land for the purpose 
of augmenting his income for meeting the maintenance expenses of hi and 
his family. Is it not prima facie unfair and improper to compel a landlord claiming 
eviction of his property for his own cultivatich to e his entire family b t 
before a Court of la and to satisfy the Court that he requires so much for milk 
and sugar, so much for barber and washerman, so much for food, for oil, for soap 
and for a hundred other small items of expense? Needless to say, the 
enquiry regarding the landlord’s need to cultivate contemplated by the Amendment 
of 1945 would be extremely harassing, humiliating and oppressive. ` 


Even this attenuated right of the landlord to evict for own cultivation is sought 
to be stultified by the Amending Bill. The Bill provides that the landlord’s right 
to evict for own cultivation must be exercised within 5 years of the commencement 
a ee en Ee eee 
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of the Amended. Act. . This proivision virtually abrogates the landlord’s right to 
evict for own cultivation after the expiry of 5 years from the commencement of the 
proposed Amendment Act. Is it to be supposed that after the expiry of the said 
period of 5 years the landlords in Malabar would have no necessity to cultivate 
their Suppose the need arises seven or cight years after the commencement of 
the proposed Amendment Act. It is obvious that no anticipatory action’ for evic- 
tion can be filed in such cases before the need to cultivate actually arises. The 
right to evict must always be available to the landlord if he requires the property 
for his own cultivation. F ; 


Another equally unreasonable and objectionable provision in the Bill is that 
which says that the landlord’s right to claim eviction for own cultivation is not 
available in the case of a holding which has been in the possession of the tenant or 
the members of his family if such eviction would reduce the extent of the land in 
the possession of the tenant to less than 5 acres. This provision would defeat the 
rights of recent purchasers, persons who got the land under a recent partition or 
partition decree, persons who having been employed in public service or in foreign 
countries on diplomatic or other public service were obli to lease their lands 
and who on coming back to their homes after retirement it necessary and are 
anxious to resume cultivation of their lands, minors and persons under some other 
legal disability. : ` 


If the tenant in tho instances just mentioned is in ion of only 5 acres of 
land and this holding is all the property that his ord owns, the latter cannot 
under the present bill evict for his own cultivation, because the result of the evic- 
tion would be that the tenant would not be in possession of any land. Ex-kypothesi 
it would seem that even if the holding consist of, say 15 acres ofland under the 
Amending Bill the evens eviction yeu ne to be dismissed, if the ae not. 
in possession of any other property or if other properties in his possession do not 
amount to 5 acres. The diumaleal of the suit, would ini the circumstances, result in 
the tenant being enabled to continue in possession of the landlord’s entire 15 acres; 
whereas the Bill wants to secure him in possession of 5 acres only—an anomalous 
result probably not intended by the authors of the Bil, moo. 


A very perplexing situation will arise if a tenant is in possession of four holdings, 
each 5 acres in extent and all the four landlords file suits simultaneously for eviction. 
If all the four suits are decreed, the result would be that the tenant would not be 
in possession of the minimum 5 acres mentioned in the Bill. All the four suits 
would therefore have to be dismi ith the consequence that-the tenant would 
be enabled to remain in‘possession of 20 acres instead of 5 acres. i 


Is a decree for partial acin permane in a case where the holding is more 
than 5 acres in extent? The Bill does not seem to authorise a splitting up of the 
holding and a decree for eviction of a part of the holding. The consequences of 
splitting up a holdi apee pring eps especially in a case where the holding 
is a compact one there is only one Eri or water reservoir for irrigating the lands 
and one farm house for the entire holding. Suppose the holding is 6 acres in extent, 
it would be ridiculous, even were it permissible to split up the holding and give 
a decree for eviction of one acre in favour of the landlord and to dismiss the suit’ 
with reference to the remaining 5 acres in order to enable the tenant to continue 
in possession of the minimum 5 acres mentioned in the Bill. Suppose the tenant 
is in. possession of another a need which is 4 acres in extent, is the Court to effect 
a partition of the plaintiff landlord’s propefty and to allot one acre out of it to the 
tenant in order to make up the minimum 5 acres for the tenant ? 

'. Itis not easy to appreciate the partiality shown in the Bill for a minimum extent 
of 5 acres of land for-the tenant. One should have oust that the partiality for 
a minimum extent of land—at the rate of 3 or 5 acres of lan head in the land- 
lord’s family—should be shown in favour_of the landlord who is the owner of the 

land in Malabar rather than in favour of the tenant. f 


X 


44 THE MADRAS LAW JOURNAL. ; [1950 


To place further restrictions on the landlords’ very limited right of eviction 
for own cultivation would be prima facie unjust and unreasonable. Rather, in 
fairness to the landlord in Malabar the Legislature ought to change the law introduced 
by the Amending Act of 1945 and amend clause 5 of sections 14 and 20 in conformity 
with the law laid down by the High Court in Norikkal Chathan v. Veathiyottillath 
Kesavan Nambudin}, so as to enable the landlord to regain possession of his land if 
he really wants to cultivate it. 


CONSTITUTIONAL LIMITATIONS ON THE MALABAR TENANCY 
AMENDMENT BILL, 1950 


By 
V. P. KRISHNAN NAMBIAR, ADVOCATE, MADRAS. 


The recent Bill to amend the Malabar rote Act of 1930 brought 
forward by the Government of Madras and introduced in the Legislative Assembly 
by the Minister for Law in October last raises several constitutional issues of a 
far-reaching character, which may render it invalid as it infringes the Fundamental 
Rights guaranteed under the Constitution and would appear to be ultra vires 
the powers of the Local Legislature. 


> To appreciate the issues involved it would be worth while to examine the 
tenancy law in Malabar at the present moment, and in what way the proposed 
changes seck to modify the existing state of things. The Malabar Tenancy Act 
(1930) which now governs the relationship of landlord and tenant in Malabar 
curtailed the landlord’s right to eviction of his tenant and the reclamation of 
land under definite conditions and only when the landlord required the land bona 
fide for cultivation for himself or a member of his family. It recognised’ fixity 
of tenure of Verumpattamdars (actual tillers of the soil) kanomdars (interme- 
diaries) and tenants of kudiyiruppus (homesteads) except under certain conditions 
specified in the Act. Fair rent was fixed at one-third of the gross produce in the 
case of garden lands ;-in regard to cocoanut trees, one-fifth of the said one-third 
and in regard to pepper trees and arecanuts, one-sixth of the said one-third. Fair 
rent in case of dry lands shall be three times the annual assessment. 

Although there has been persistent agitation in Malabar after 1930 for agrarian 
reforms no new measure was rodice, The Report of the Kuttikri Menon 
Committee who investigated the question in 1939 at the instance of the Madras 
Government was put on the shelf following the outbreak of World War II and the 
exit of the Congress Ministry from office. After the general election in x946 when 
the Congress Government came back to office it was found that a ok nas ed of 
eviction suits were pending against tenants in various courts in Malabar. Conse- 

uently the Government passed the Madras Tenants and Ryots Protection Act 
Abe I of 1946) which stayed all evictién suits against tenants pending new legis- 
ation. 
_ The leading features of the proposed Amendment Bill are :— 

(1) the conferral of fixity of tenure to the tenant in possession for 12 years 
and more who shall not be evicted from his holding if the eviction were to reduce 
the extent of his tenancy to Jess than five acres ; 

(2) the abrogation of the landlord’s existing right to resume the land, except 
within the narrow limit, where the landlord requires it for cultivation for his main- 
tenance or that of his family members. and that the landlord exercises his option 
within five years of passing df the Bill ; - 

(3) renewal fee is abolished altogether; - f , 

(4) the net produce of the land is to be enjoyed between the landlord and 
tenant on a fifty-fifty basis, thus B the rent payable to the landlord at 50 per 
cent. basis calculated on the net yield ; 
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(5) the holder of kudiyiruppus (homesteads) is given the new right to pur- ` 
chase the right of his immediate landlord at the current market price if the holder 
has been in occupation for ten consecutive years. i 


A cursory glance through the provisions of the Bill is sufficient to demonstrate 
that it is an expropriatory legislation, revolutionary in character which seeks to 
deprive the. jenmi of his accepted rights without any compensation or other 
adequate safeguards. Section 299 of Government of India Act, 1995, had 
provided for adequate com tion in the event of resumption of land by Govern» 
ment or an fegidlation which deprives the landholders of their property interests. 
The Joint Committee of the British Parliament on Indian Constitutional 
Reforms said: “. . . . . . We think that some general provision (para. 369) 
should be inserted in the Constitution Act safeguarding private property against 
expropriation ; . . . . + we think the legislation should secure that 
legislation expro prating or authorising the priation of the of parti- 
cular individuals should be lawful only if co to expropriation for public pur- 
penan oe tion is determined, cither in the first instance or on appeal 
by some ind ent authority. General legislation, on the other hand, the effect 

which would be to transfer to public ownership some particular class of property, 
or to extinguish or modify the rights of individuals in it, ought, we think, to require 
the previous sanction by the Governor-General or the Governor . . . . .” 
These are memorable words written more than fifteen years ago. Under section 299, 
two conditions had to be fulfilled before the compulsory acquisition of land by 
State can be justified as legal : (a) the compulsory acquisition must be for public 
purpose ; (b) it must provide for compensation and should either fix it of state the 
principles on which it is to be worked out. Under section 299 no person shall be 
deprived of his Property by a mere executive or administrative or prerogative Act, 
save by authority of law. f 


The phrase ‘authority of law’, has given rise to much differing comment’ 
but the most acceptable one is from Dr. Coolley’s Constitutional Li itations, 
Vol. II, pages 737-8, where the author observed :— 


‘The words ‘ by the law of the land’ do not mean a statute passed for the purpose 
> of working the wrong. By the law of the land‘is most clearly intended the general 
law ; the meaning is that every citizen shall hold his life, liberty, pro ec 
immunities under the protection of the general rules which govern society. Every- 
ing which may pase under the form of an enactment is not therefore to be 
considered the law of the land”. 


The corresponding provision is to be found in Article 31 (1) of the Constitution 
which lays down that no person shall be deprived of hi save by 
authority of law. Article 19 (f) guarantees to any citizen the right t to acquire, 
hold and dispose of property. Article 13 provides that laws inconsistent with 
or in derogation of Fundamental Rights are void. Article 31 further provides 
that compensation should be fixed in the event of acquisition or deprivation of 
property by the State and the acquisition shall be for a public purpose. i 


A Judged by these tests alone the Amendment Bill has nq legs to stand upon. 

The Bill authorises compulsory deprivation of the landlord’s rights in his land, q 
¢.g., the collection of renewal fees aad ihe fixation of fair rent by him and the recla- 
mation of land for his own use or the sharing of produce’; the acquisition is not . 
for public purpose and it does not Phe for compensation to the landlord but 
leaves him with the empty husk of proprietorship. 


Under Article 31 of the Constitution it is. provided :— ‘ 
(1) No person shall be deprived of his property save by authority of the 


law. 


(2) No property moveable or immoveable including any interest in or 
in any company owning any commercial or industrial undertaking shall be taken 


; A.S ; 
46 THE MADRAS LAW JOURNAL. [1956 


posession of or acquired for public pir pore ‘under any law authorising or taking 
of such possession or such acquisition, he law provides for compensation . `a 


+. + « « or fixes the amount of compensation, or specifies the principles on 
which and the manner in which the compensation is to be determined. 


(3) Such a bill must be reserved for the consideration of the President. 


(4) Once it has received his assent it shall not be challenged in a Court of 
W. ` 
It will be seen that this Article emphasises that the State can deprive'a person 


of his rights only on payment of compensation and the en aioe or acquisition. 
should be for a public purpose. The Amendment Bill authorises the deprivation 
of the rights of the landlord by the tenants without compensation to the landlords 
and without a public purpose. On the question as to whether a.certificate of the 
President under Article ș1 (4) shall not save the Bill, the answer must be, ho. 
Ordinarily the President's certificate can cure only some einer in details 
of a valid: law. But if the legislation is void ab ijtio, the assent of the President 
shall not eure it as to restore it to the rank of a valid piece of legislation. According 
to the Supreme Court of America (30 U.S.S.C.R.) :— i f 


‘An unconstitutional Act is not a law; it confers no rights; it imposes no 
duties ; it affords no protection ; it creates no office ; it is in legal contemplation 
as inoperative as though it had never been passed”. A 
Hence it must be said that if the Bill is inconsistent with Article 19 (1) (f), it is an 
invalid legislation notwithstanding the’ assent of the President under Article 31 (4) 
after it is passed into law. A legislation which is primarily void as where it 
authorises deprivation of property without compensation cannot be validated 
by a certificate’of the President. It would be a contravention of the Funda 
mental Rights guaranteed under the. Constitution. 


Under the Malabar Tenancy Act of 19305 renewal fees have been collected from 
time immemorial by the landlords at the time of the t of lease from the tenants. 
It represented the profit made by the tenant duri is tenancy- and usally it was 
fixed at 24 times the profits. The Kuttikrishna Menon Committee recommended 
one year’s profits as the renewal fee. Under the Amendment Bill, -the renewal 
fees, are to be abolished completely. There is no justification for the complete 
abolition without any compensation to the landlords. The exproprietary character 
of the legislation is further brought out in the restrictions imposed in the matter 
reclamation of lands by the ords, the sharing of profits and the fixation of fair 
rent, the right to evict tenants in possession and the fixity of tenure to be ted 
to them and the time limit of five years from the date of passing of the Bill fixed 
for reclamation by the Jandlord.. : 


These restrictions cannot be said to be reasonable ones under Article 19 (5) 
which alone can save the Bill from being declared a nullity.- Nor are these restric- 
tions in the interest of any Schedule Tribe. 


In the Constituent Assembly of India during the debate in 1948 on 
Article 31 of the Constitution, Prime Minister Nehru criticising the trend of the 
debate to invoke the jurisdiction of Supreme Court ing the validity of such 
expropriatory legislation stated that ‘‘the Su e Court not arrogate to itself 
the powers of a third chamber sitting in jatemene over a Sovereign Legislature.” 
But the Legislature is not sovereign, neither is it constituent. It can function only 
within the ambit of the powers conferred by the Constitution and expressly limited 
by the Act. Within those limits it has got substantial and plenary powers of legis- 
lation. ‘ If what has been done is legislation, within the general scope of affirmative 
words which give the power and Pit violates no express condition or restriction 
by which that power is limited, it is not for any Court of Justice to enquire further 
or to enlarge constructively those conditions and restrictions”. (Queen v. Burah?.) 
Under no canon of construction can it be said that the Bill is saved under 
Article g1 or Article 19 -(5). . , . 
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On the vexed question, as to whether under the doctrine of severability the 
Bill can be reckoned as a valid piece of legislation if the offending sections like 
` sections 17 and 20 and the provisions relating to the abolition of renewal fees and 
other expropriatory sections are deleted, it has to be said that those sections are 
closely interwoven with the texture of the Bill. They constitute the warp and woof 
of the Bill and there is much of interlacing and interconnection with these sections 
and the rest of the Amendment Bill. It is difficult to disentangle them from the 
Bill, without destroying the Bill itself. Indeed the dominant intention of the Bill 
is to give relief to the tenants by amending the Malabar Tenancy Act of 1930 where 
it affects (a) fixity of tenure of tenants, (b) fixation of fair rent, (c) the resumption 
of land by the landlord and-the right to eviction of the tenants, (d) the sharing of 
profits between landlord and tenant, (@) the abolition of ren fees and (j) the 
_ compulsory option given to the landlord to elect within five years of ing of the 
Bill. But some of the lands to be resumed are the subject-matter of litigation for 
„the t many years. The doctrine of severability Sich otherwise might save 
the Bill as a valid piece of legislation notwithstanding some illegal provisions which 
will have to be deleted, has no application here. The background of the Bill, 
the foundation on which it has been worked out and its pith and substance is to 
wipe out the intermediary landlords and throw overboard their existing rights 
without com tion for the benefit of the tenants at the expense of the jenmis. 
As such the doctrine of severability can have no application in the present context 
without defeating the scheme of the Amendment Bill. 


It is possible to advance the contention that under the Law of Eminent Domain, 
the State is within its competence to bring in a legislation of the kind. But that 
doctrine is severely circumscribed. Dr. Goolley in his Constitutional Limitations, 
(Vol. II, Ch. XV) said :— í 

“Eminent Domain is a right inherent in‘all Sovereignties, and is defined 
as the right of the Nation or the State, or those to whom power has been lawfully 
delega to condemn private property for public use and to appropriate the 
ownership or possession of such property for such use, upon paying the owner 
due compensation according to law. . .-.” The definition given of the right 
of Eminent Domain implies that the purpose for which it may be exercised must 
not be a private purpose ; and it is conceded’on all hands that the Legislature has 
no power in any case to take the property of one individual and to pass it on to 
another without reference to some use to which it is to be applied for the 

ublic benefit. “The right of Eminent Domain does not imply in the 
Sereika power a right to take the property of one citizen and transfer it to 
another even for full compensation-where public interest willin no way be promot- 
ed by such transfer . . . . . . These limitations must be regarded as in 
the nature of a condition precedent which are not only to be observed and complied 
with before the right of the property owner is disturbed but a pd claiming 
authority under the adverse proceeding must show affirmatively such compliance. 
To lean on the law of Eminent Domain is therefore but a desperate bid to save a 
piece of legislation which deprives all the intermediary landlords and the proprietors 
of their important rights which had received recognition both under the Statute 
and immemorial user. Without providing for compensation under the new legis- 
lation those rights are sought to be wiped out. 


It may yet be debated that under the Constitution the right of the State to 
regulate the tenancy relation in its territory or. to appropriate private property to 
public use lies dormant in the State and itis open to the State to legislate in 
regard to it under List II (18), 7th Schedule. In this connection it may be said 
that there is no acquisition of property under Article, 31 (2). But it is a pieçe 
of confiscatory legislation which forfeits several important valuable rights of a 
landlord without providing him for any compensation. In this the Bul offends 
Articles 13 and 31 of the Constitution and the legislative ambit of the State. 
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(On appeal from the High Court of Judicature at Bombay.) 


Present :—Lorp GREENE, Lorp Oaxsry, Lorn RADCLIFFE AND Sm LIONEL 
LEacH. 


Govindram Gordhandas Seksaria and another .. Appellant * 
v 


State of Gondal by His Highnes the Maharaja of Gondal 
and others .. Respondents. 


Contract Act (IX of 1872), section 6g—* Bound by law to pay’’—“‘Interested in the payment of monsy’’— 
Moening l ameni of taves diw in rehet mills by persen mho had contracted to buy them under an agrement 
to ssll—Right lo reimurcement—Cuwil Procedure (V of 1908), section 86—Caertificate Ly the Croom 
Representahre—Competency of Court to examine it: propricty. 

The words “bound by law to pav” in section 69 of the Contract Act do not exclude those 
obligations of law which arise inter partes whether by contract or tort and is not confined only to those 
public 


duties which are imposed by statute or general law. They extend to any obligation which 
ss an effective bond in law. 


It is not correct to say that a person could not be “‘ interested in the eni of money” wi 
the meaning of section 69 of the Contract Act unless he was at the same tne canile panies 
interest in the property in respect of which such payment might be made. The words themselves. 
do not require that a person to he interested in a payment s ould at the same time have a legal 
proprietary interest in respect of which the payment is made. 

Shad become the purchaser of certain mills and was handed over possesion in gth September 
1937. On agth November, 1997, S entered into an agreement by way of sub-sale with a compeny 
under which c agreed to sell the mills to the company at the same price as that at which he bought 
them. Before that date, it was found that large amounts were outstanding in respect of municipab 
taxes on the mills and in spite of correspondence between the original owners and S and the cum 
which purchased from him, the latter company was forced to pay that sum to avoid | P i 
for the enforcement of the statutory charge. In a suit by the company and its vendor oeae the 
original owners for the recovery of the sum so paid, ; 

Held, the yment made can in no sense be said to be a voluntary one. The company had 
contracted to uy the mills and they were imminently threatened with a forced sale which would 
defeat its purchase, No onc was disposed to pay the tares duc and so the com y paid. To 
describe it in such circumstances as baving e a voluntary pa t would irole ine misuse 


of language. ‘The company was also interested in the payment of taxes though the actual sale deed 
in their favour was executed subsequently. 


For the Court the test whether a Sovereign Prince is rightly impleaded before it is the existence 
of the consent of the Crown representative duly certified by the signature of the political secretary. 
It is no part of its functions to try by its process the question of fact whether any of the conditions. 
required. for the giving of the consent existed or even the question whether it had appeared to the 
Crown representative that one or more of them did exist. The certificate of consent is in alt 
ardinary cases conclusive evidence that it did so appear 


D. N. Pritt, Sir Thomas Strangman and R. J. T. Gibson for Appellants. 


S. P. Khambatta, L. M. Jopling and i M. R. Jayakar for State of Gondal and 
Sir Herbert Cur.liffe, and R. Parikh for 7. D. Rathod for Respondents. 


*P. C. A. Nos. 24 and a5 of 1947. : 19th December, 1949- 
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Their Lordships’ Judgment was delivered by 

Lorp Rapature.—These are consolidated appeals from two decrees of the 
High Court of Judicature at Bombay dated 8th November, 1943. The first of 
these decrees reversed a judgment against the respondent the State of Gondal 
in favour of the present ap ts which had been given on 15th Jan » 19435 
by the High Court in its ordinary original civil jurisdiction ; the pol dence 
dismissed an appeal by these appellants fromthe same judgment in so far as it 
rejected their claim in the suit against respondents 2 and 3. : 


The facts out of which the litigation arises are simple and they have produced 
no material divergence of view in the Courts in India. The real question is how 
the law should be applied to those facts. All that it is necessary to notice may be 
briefly set out as flees On ist October, 1926, a limited company called The 
Currimbhoy Mills Co., Ltd., executed a debenture trust deed mo ing two 
mills known as the Currimbhoy Mill and the Mahomedbhoy Mill together with 
certain plant thereon to trustees for debenture holders to secure an issue of deben- 
tures. Respondents 2 and 3 (whom it will be convenient to refer to as “ the Trus- 
tees ”) were two of the trustees acting under the trust deed and were the only trustees 
who were made parties to the suit: respondent 1, the State of Gondal, acting 
through His Highness the Maharajah Nocatee referred to as “‘ the Maharajah ”), 
was at all material times the owner of all the debentures secured by the trust deed. 
By October, 1933, the Trustees, in exercise of their powers under the deed, had 
entered into possession of the mills which, it seems, lay within the municipal limits 
of the City of Bombay, and remained in ion until gth September, 1937, 
when the mills were handed over to Mr. ia whose legal personal representa- 
tives are the first Appellants. At that date Mr. Seksaria had just become the pur- 
chaser of the mills for a sum of Rs. 12,50,000 under a contract between the Maha- 
rajah and himself, one of the terms of which was ane pubes should be given 
on payment of the full purchase price and before fo transfer. The full prico 
Rs. 12,50,000, was in fact paid into the Maharajah’s bank account on 7th September, 
1937, the contract in question having been effected by and contained in (i) a letter 
‘which Mr. Seksaria wrote to the Maharajah dated ist September, 1937, (ii) a 
telegram and confirming letter, dated 4th September, 1937, from the Dewan of the 
State of Gondal to Mr. Seksaria, (iii) a telegram from Mr. Seksaria to the Dewan 
dated 5th September, 1937, a telegram in reply of the following day and a final 
telegram in reply to that on the same day. 


What happened after the conclusion of the sale contract was this. On 2gth 
November, 1937, Mr. Seksaria entered into an agreement by way of sub-sale with 
the appellant company under which he agreed to sell the mills to the company 
for the same price of Rs. 12,50,000. It is impossible to ascertain from the evidence 
in the suit at what date, if any, prior to the formal transfer from the trustees the 
appellant company entered into possession of the mills in place of Mr. Seksaria. 

ing the hearing of the a before the High Court, that Court heard and 

an application on of the appellants for leave to adduce further evidence 

on this point. In these circumstances their Lordships are unable to treat the 
appellant company as having entered into possession at any date before transfer. 
But before the nibasle of 29th November a new and e ea fact had come to 
ight. On 7th October the Assessor and Collector of Municipal taxės, Bombay, 
dressed a letter to Mr. Seksaria informing him that bills amounting to Rs, 
1,24,092-I-0 were outstanding in respect of municipal taxes on the mills, and that, 
as such taxes were a first charge on the properties, subject always to Government 
land revenue, payment “at a early date” was requested. Statements en- 
closed with the letter showed unpaid taxes to the amount stated going back to the 
date rst April, 1933, and covering not only the tax but water charge as well. 
From this date until 23rd February, 1939, a co dence went on in which 
there took part from time to time Messrs. and Co., solicitors for Mr. Seksaria 
and the appellant company, Messrs. Craigie Blunt and Caroe, solicitors for the 
Maharajah and the trustees, the Assessor and Collector of the Bombay Munici- 
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pality and, at a late stage, Messrs. Crawford Bayley and Co., his solicitors. Out 
of this correspondence certain facts appear clearly enough. Firstly, no one disputed 
that there were unpaid municipal taxes due in respect of the mills, but Messrs. 
Craigie Blunt and Caroe raised the point that the assessments were too high in view 
of the fact that the mills had been closed since 1st April, 1933, and by May 1938, 
the assessments had at their request been reduced to a sum of Rs. 89,318-8-0 in 
all. Secondly, Messrs. Kanga and Co., maintained from first to last that so much 
of the taxes as related to the period before gth September, 1937, was for the vendor’s 
not the purchaser’s account and asked for it to be ee accordingly. Mr. 
Seksaria bimself addressed a long and reasoned letter to the Maharajah on 8th 
December, 1938, when the Municipality was pressing for payment, in which he 
requested that directions for payment should be given ai once “in order to avoid 
unnecessary litigation and unpleasantness.” This letter was not answered or even 
acknowledged. Thirdly, at no time did Messrs. Craigie Blunt and Caroe make 
any suggestion that their clients, the trustees, had not’come under liability for the 
taxes by virtue of their possession which had terminated on gth September, 1937, 
and it is quite clear from some of the letters that they did in fact, no doubt righ iy, 
regard them as so liable. Fourthly, neither the Maharajah nor the trustees made 
any attempt to pay the sums due. Fifthly, the Municipality were becoming 
era, insistent that the unpaid taxes should be paid by one or other of the 
parties and as early as May, 1938, they declined to give to appellant company or 
Mr. Seksaria a connection for the supply of water to the mills until the dues were 
paid. By July the Municipality were threatening action and on 31st October 
of the same year their solicitors wrote to Messrs. Kanga and Co., stating that they 
were instructed to institute legal proceedings to enforce the statutory cae upon. 
the property. Eventually, on 23rd February, 1939, after further requests for pay- 
ment by the Maharajah or the trustees had proved unavailing, the appellant com- 
pany paid the Municipality the sum of Rs. 78,466-12-0 in full satisfaction of the 
claim against the mills. 


On 25th March, 1939, a deed was executed whereby the trustees and a third 
trustee who was then residing in Paris transferred the mills to the appellant company 
free from the right of redemption and all claims under the Debenture Trust Deed. 
Mr. Seksaria executed this deed as a confirming party. The recitals to the deed— 
inaccurately, but no doubt immaterially—stated that Mr. Seksaria had contracted 
with the trustees for the purchase of the mills for Rs. 12,50,000 and had paid this 
sum to them. The recitals also mentioned the sub-sale by Mr. Seksaria to the 
appellant company. 


The property having been thus conveyed in pursuance of the contract, Mr- 
Seksaria and the appellant company instituted the present suit as joint plaintiffs 
ceive tee the respondents should be ordered to pay to them the sum of Rs. 
77,522-6-0 (being so much of the sum of Rs. 78,466-12-0 paid as related to the period 
up to gth September, 1937) with interest. The trial Judge gave judgment for 
both Mr. Seksaria and the appellant company against the Maharajah in the sum 
of Rs. 95,630, covering the sum claimed and interest, with costs, but he dismissed. 
their suit as inst the trustees. He ordered them to pay the trustees’ costs but 
directed that they should be at liberty to add those costs to the costs that they were 
entitled to recover from the Maharajah. The basis of the learned Judge’s view 
was that the Maharajah had made a contract with Mr. Seksaria into which were 
imported by law the provisions of section 55, Transfer of Property Act. The result 
of that was to impose upon him an obligation to clear off the unpaid minicipal taxes 
up to gth September, 1937. Although Mr. Seksaria had not himself paid the moncy 
to discharge these taxes, the learned Judge interpreted the sub-sale to the appellant 
company as being an actual sale of Mr. Seksaria’s contractual right against the 
Maharajah and, so holding, considered that there has been an assignment by Mr. 
Scksaria to the appellant company of his right of action for damages in ect 
of the Maharajah’s breach of contract. Since assignor and assignee were both 
before the Court, he considered that there was no difficulty in giving judgment 
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for them both against the Maharajah. As to the trustees, they had made no contract 
with either of the plaintiffs and he saw no ground of action against them. 
Both sides appealed from this decision. The High Court sitting in its appellate 
jurisdiction dismissed the appeal of Mr. Seksaria and the appellant company as 
against the trustees ; but the Maharajah’s appeal was allowed. By two decrees 
dated 8th November, 1943 (which are the decrees that are under appeal before 
this Board), the suit was dismissed as against all the defendants to it, those defendants 
being given their tosts both of the trial and of the appeal. The two Judges who 
heard the appeal, the Chief Justice and Kania, J., came to substantially the same 
conclusion. They held that Mr. Seksaria had no right of action against the Maha- 
rajah on the contract of sale because Mr. Scksaria had suffered no damage from the 
Maharajah’s breach of contract in not paying of the taxes. He, Mr. Seksaria, 
had not found the money to make the payment. Secondly, they held that the 
appellant company had no right of action against the Maharajah, since there was 
no contract between them and the fact that at the date when it paid to the Muni- 
cipality the sums demanded it had no interest which the law recognised in the mill 
property prevented any right arising under section 69, Contract Act. For some 
reason which is not clear to their Todi a the learned Judges appear to have 
considered that a person could not be “ interested in the payment of money” 
within the meaning of that section unless he was at the same time entitled to some 
E er: in the property in respect of which such peyeient might be made. 
irdly, as regards any claim against the Trustees, the learned Ju considered 
that no relevant obligation was imposed upon them by the terms of the con ce 
of 25th March, 1939, since by that date the unpaid taxes had been paid off, and even 
if they were bound as between ‘hemselves and the Municipality to meet the taxes 


accruing d their period of possession (as Kania, J., seems to have thought 
that they ware), the appellant company had acquired no rights against them by 
making its payment, since it made that payment “ voluntarily”? and at a date 
when it possessed no legal interest in the mills. 
Their Lordships find themselves unable to agree with these conclusions. They 
do not consider that it would be right to treat Mr. Seksaria as having suffered no 
by reason of the Maharajah’s breach of contract ; they do not think that 
section 69 of the Contract Act has the limited meaning which the High Court 
have attached to it in this case ; and they regard the ap t company’s payment 
of the taxes as having been in no relevant sense a “ voluntary ” one. But before 
taking up these points in any detail it is convenient to notice 4 preliminary objection 
to the jurisdiction of the High Court which was advanced on the Maharajah’s 
behalf. 


This objection was advanced before both the Courts in India, although the 
form of the argument has not always been the same. It did not ieai itself 
to either of those Courts and their Lordships entertain no doubt that they were 
right in overruling it. As the argument was put before their Lordships it can be 
summarised in this way. The Maharajah as a Sovereign Prince was not liable 
to be sued in the Courts of British India except in acco ce with the rules pres- 
ccribed by section 86, Civil Procedure Code. That section lays it down that such 
a Prince may be sued with the consent, but shall not be sued without the consent, 
of the Crown representative: and enacts in sub-Section (2) that consent may be 
given with respect to a specified suit or to several specified suits, or with respect 
to all suits of a specified class or classes and may specify, in the case of any suit or 
class of suits, the Court in which the Prince may be sued, but consent shall not 
be given “ unless it appears to the consenting authority that ” one at least of certain 
defined conditions exist. The consent of the Crown representative had been 
obtained in this case and had been expressed in the form of an authority under 
section 86 for Mr. Seksaria and the director and i a ea eet Vara 
company to institute a suit against the Maharajah in the Hig Court at Bombay 
in respect of the matters specified in the plaint that was a ed to the document 
of consent, This was the same plaint as that which was actually delivered in this 
suit. Nothing, it would appear, could be more conclusive. But, it was argued, 
` 
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a reading of the plaint would show that none of the conditions which must appear 
to the Crown representative to exist before a consent was given did in fact exist 
in this case, and therefore the sanction required has not been validly given. 


In their Lordships’ opinion this argument is misconceived. For the High 
Court the test whether the Maharajah was rightly impleaded before it was the 
existence of the consent of the Crown representative duly certified by the signature 
of the political secretary. It was no part of its function to try by its process the 
question of fact whether any of the conditions required for the giving of his consent 
existed, or even the question whether it gu or di to the Crown representative 
that one or of them did exist. The ified consent is in all ordi cases 
conclusive bass ies that it did so a . There might conceivably have been 
cases, as Kania, J., supposed in his judgment in which a certificate showed on the 
face of it that the Crown representative did not consider any of the necessary condi- 
tions to exist: or possibly special circumstances might have arisen entitling a 
‘Court to go behind a certificate and investigate the facts. Their Lordships express 
no opinion on that point, for in this case there was nothing to suggest that any 
such special circumstances existed. Indeed the certificate itself leaves it o as to 
which of the various conditions the Crown representative relied upon. e objec- 
tion was no more than an attempt to get the Court to try for itself what the Act 
‘by section 86 has left to the Crown resentative to ascertain. The trial Judge 
decided quite rightly that it was not foe hin to go behind the certificate or to enter- 
tain the objection, and their Lordships are at one with the Appellate Court in 
upholding this decision. 


Tt remains to consider the merits of the appeals. A somewhat complicated 
structure of rights and liabilities was set up by the circumstance that, apart from the 
Maharajah and Mr. Seksaria who made the onan’ contract for sale of the mills, 
there were the trustees, the legal owners of the mills who had actually been in posses- 
sion of them, and the appellant company which sub-purchased from Mr. Seksaria 
and actually found the money to pay off the outstanding municipal taxes. But the 
basic fact is that the Maharajah contracted to sell the mills to Mr. Seksaria. By 
making such a contract he imposed upon himself the obligation imported by section 
55 (1) (g), Transfer of Property Act, 


“to pay all public charge ........ accrued due in respect of the property up to the date of” 
owession and “to discharge all incumbrances on the property then existing”. 
Tn this case, the terms of the contract operate to substitute the date of ion 


for the date of sale that would otherwise be the determining date. Both the Courts 
in India have held that the Maharajah, not the trustees, was the contracting party 
and that section 55 (1) (g) was imported into his contract. ‘Their Lordships agree 
with them. It was argued that the provisions of section 55 (1) (g) did not form a 
part of the Maharajah’s contract for two reasons. One was that, since the trustees, 
and not he, were to be the conveying parties, he was not a ‘seller’ within the 
meaning of section 55 and that, consequently, his contract was not affected by that 
section. Their Lordships do not consider that the meaning of the word ‘seller’ 
is limited in that way and they have nothing to add to what was said by Kania, J., 
on that point. The other reason was that in a letter, dated 5th August, 1937, to 
Messrs. & Co., the Dewan of Gondal State had stated that the Maharajah 
desired to di of the mills at “ a price of Rs. 12,50,000 net” and it was suggested 
that, inthe light of this the later documents which in fact contained the contractual 
terms should be interpreted as excluding any obligation on the Maharajah such as 
section 55 (1) (g) would otherwise have imposed. Their Lordships regard this 
argument as untenable on two separate grounds. The word ‘net’ does not, ex- 
pressly or by implication, appear in the sale contract that was actually made. If 
it had, it would not have been sufficient in the context to exclude the application 
of section 55 (1) (g). 


Having undertaken by his contract to clear off the outstanding taxes the 
Maharajah defaulted on this obligation. There is no other way in which to inter- 
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pret his continued failure to make any provision for meeting them in the face of a 
series ‘of requests for payment that began with Messrs. Kanga & Co.’s letter to: 
Messrs. Craigie Blunt and Caroe, dated 12th October, 1937, and were reinforced 
by Mr. Seksaria’s letter to the Maharajah himself which was despatched in Decem- 
ber, 1938. By February, 1939, it was obvious that the Municipality were not. 
going to wait any longer and in their Lordships’ opinion Mr. Seksaria was quite- 
entitled at that date to treat the Maharajah as having repudiated his obligation: 
and to take what measures were open to him to prevent this breach of contract: 
bringing about a forced sale of the purchased mills in realisation of the Munici-- 
pality’s charge. The monies required were provided by the appellant company 
and it is this circumstance that led the h Court to allow the Mah#rajah’s appeal’ 
on the ground that Mr. Seksaria had ered no damage. It is impossible to as— 
certain from the record the nature or extent of Mr. Seksaria’s interest in the appellant. 
company, and it is n to treat the two of them as independent legal persons. 
for all purposes. The trial Judge escaped the difficulty with which the appeal: 
Court were faced, because he held that Mr. Seksaria’s sub-sale to the ae 
company should be read as an actual assignment of his contractual rights against 
the Maharajah. Their Lordships do not think that this view can be adopted by 
them. The agreement, dated 2gth November, 1937, was an ordinary sub-sale - 
it amounted to a contract to sell the property which Mr. Seksaria had agreed to. 
purchase, but it neither assigned nor contracted to assign his contractual rights 

under that agreement. On the other hand, their Lordships cannot accept the view 

of the appeal Court that Mr. Seksaria has no claim against the Maharajah because- 
he proved no damage. On the contrary, they think that his damage appears 

clearly enough from the facts themselves. 


What was the position on 23rd February, 1939, when the taxes were paid ” 
If it was the Maharajah’s obligation, as between himself and Mr. Seksaria, to find. 
the money, just as much was it Mr. Seksaria’s, as between him and the appellant 
company. There is nothing in the sub-sale ent to shift the obligation from 
the vendor. At that date he had failed in his dy to the company, not the less 
because the cause of his failure was the Maharajah’s breach towards him. It is 
true that before instituting the present suit the appellant company did not go through: 
the formality of notifying to Mr. Seksaria that it would assert its legal rights against 
him, either for breach of his obligation under section 55 (1) (8), Transfer of Pro 
Act or under section 69, Contract Act (a section which will be more fully considered 
later). But why should it? The facts spoke for themselves and the immediate 
purpore both of Mr. Seksaria and the appellant company, once the property had 

saved from forced sale, was to join together in a suit to recover from the persons. 

rimarily liable the amount of money that had been expended. It seems to their 
rdships neither right in law nor just in practice, once it be conceded that the 
Maharajah had undertaken to Mr. Seksaria that he would clear off these taxes,. 
that the Maharajah should be absolved from liability merely because Mr. Seksaria. 
had not gone through the procedure of paying over to the appellant company, 
his co-plaintiff in the suit, the sum of money which he would certainly have to» 
make good to it unless it could obtain indemnity from the Maharajah or the trustees. 
direct. 


It is now necessary to consider what are the rights of the company. In their 
Lordships’ view those rights are to be found in section 69, Contract Act. That 
section runs as follows : 

“A person who is interested in the payment of money which another is bound by law to pay, 
and who, therefore, paya it, is entitled to be reimbursed by the other.” 
The learned Judges of the High Court in appeal held that the appellant com- 
pany could not establish a right under this section because it was not interested! 
in the payment of the money that it paid. The view that it was not ‘ interested’ 
was baed Go. the fact that at the date of the payment the company had no pro 
interest in the mills in respect of which the taxes were claimed. And in acco ce 
with this view, the company’s payment was.described by the learned Judges as a” 
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voluntary one. To their Lordships it seems to have been very unlike a voluntary 
‘payment. The company had contracted to buy these mills, and they were immi- 
nently threatened with a forced sale which would, of course, defeat its purchase. 
Money had to be found for the taxes if the mills were to be saved. Neither the 
Maharajah nor the trustees showed any sign of paying the Municipality. So the 
appellant company paid. But to describe it in those circumstances as having 
made a voluntary payment appears to their Lordships to involve some misuse 
of language. Nor do they appreciate why it should not properly be described 
as interested in the payment. In any ordinary use of language, the company 
was interested in the taxes being paid at the time when they were paid since only 
through the payment could it realise the fruit of th¢ contract that it had entered 
into. The words themselves do not require that a person to be interested in a 
payment should at the same time have a legal proprietary interest in the property 
in respect of which the payment is made. It is no doubt true that there have 
been decisions which have tested whether a person was interested in a payment 
by ascertaining whether he had such a proprietary interest. It may be a good 
test in appropriate circumstances. But it would be a sad fallacy to deduce from 
the circumstance that a person may be interested in a payment because he has an 
interest in the property to which it relates the conclusion that no one who has not 
an interest in a property can be interested in a payment made in respect of that 
property. In truth, section 6g invites no such judicial limitation. The section 
is part of a chapter of the Contract Act devoted to “ Quasi Contract.” ‘The phrase 
itself is no doubt taken from a familiar branch of the English Common law, although 
there is no ‘reason to suppose that the Indian Contract Act was intended to do no 
-more than to reproduce in compendious phrases the precise doctrines of the English 
law of contract. But the general purport of the section is reasonably clear: to 
afford to a person who pays money in furtherance of some existing interest an 
indemnity in respect of the payment against any other person who, rather than he, 
could have been made liable at law to make the payment. So interpreted, section 
69 appears to their Lordships to apply to the payment made by the appellant 
company in this case. 


The Maharajah was bound to pay this money in the sense that he had made a 
‘legally enforceable contract with Mr. Seksaria to pay it. Unless the words “ bound 
‘by law to pay,” where they occur in the section, exclude those obligations of law 
which arise inter partes, whether by contract or by tort, and embrace no more than 
those public duties which are imposed by statute or eral law, the Maharajah 
was a person from whom reimbursement could be claimed under the section. But 
their Lordships think that the words extend to any obligation which is an effecti ve 
bond in law. Certainly the Common law of England afforded a right of indemnity 
to one who had paid “ under compulsion of law” against the true obligo r with- 
out limiting the circumstances in which the latter’s liability had arisen. inly 
too, there is authority in the Courts of India for the proposition that “ bound by 
law” covers obligations of contract or tort. Acccepting this interpretation, as 
their Lordships do, they hold that the act of payment by the appellant company 
gave to it a right of action against the Maharajah to obtain reimbursement artha 
sums so paid. Thus, as against him, both the plaintiffs in this suit ought to have 
‘been held to have good, though alternative, rights of action. 

Nor does this exhaust the plaintiffs’ rights. Not only did the ap ant com- 
pany’s payment exonerate the Maharajah from his contractual bond but it at the 
same time exonerated the trustees from whatever liability they may have had to the 
Municipality by virtue of the provisions of section 146, Bombay Municipal Act of 
1888. ‘Their Lordships have had placed before them on behalf of the trustees all 
that can properly be said in support of the argument that there is no sufficient 
ground for holding them to have been under any such liability. The conveyance 
of 25th March, 1939 shows, it was said, that the mills were land held immediately 
from the Government ; in such a case sub-section (1) of section 146 applies and it 
i one “ actual occupier” from whom the taxes may be levied. e trustees 
may have been in possession up to the gth September, 1937, but that is not to say 
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that they were in occupation; the more likely occupiers were a firm, Messrs. 
Brady & Co., who were acting as the trustees’ agents in looking after the property. 
Their Lordships have given careful consideration to the argument, but they are 
unable to feel any doubt that section 146 does operate to make the EE thers 
selves pri y liable for the taxes that accrued during their period of possession. 
That were in ion from about October, 1933 until Mr. Seksaria took 
over is found as a fact by the trial Judge, and this fact is accepted by the Judges: 
on appeal. There may in certain circumstances be a distinction between “ actual: 
occupation ” and “ legal possession,” but their Lordships can see no reason at all to 
suppose that any such distinction existed in this case. The position which Messrs. 
Brady & Co. held is described in the trustees’ own Statement of Defence : they are 
stated to have been in charge of the mills on behalf of the trustees. It is impossible 
that they could have been the occupiers for the purposes of section 146 (1), since 
such an occupier is described in the section as “ holding” from Government or 
certain other persons, But if the “occupiers were not Messrs. Brady & Co., 
who else could have been except the trustees who had the possession? It is of some 
interest to see, although the legal question whether the trustees-were liable for the 
taxes or not does sacda on the attitude of the parties, or their advisers, that the 
trustees’ solicitors had obviously been treating their clients as liable to the Munici- 
pality long before the Maharajah sold the mills to Mr. Seksaria. Indeed it was om 
their representation that the assessment of the mills was reduced. 


The result is that section 69 of the Contract Act affords to the a t com- 
pany an additional right of recourse against the trustees, since its di of the 
outstanding taxes exonerated the trustees who were primarily liable by virtue of 
the Municipal Act. 

Their Lordships are of opinion, therefore, that both these appeals should 
succeed. ‘The two decrees of the High Court (in appeal) dated 8th November, 
1943, should be set aside and the decree of the h Cours (in Original Civil Juris- 
diction), dated 15hth January, 1943, should be restored in so far as it gives a ae 

inst the Maharajah in the sum of Rs. 95,630-12-0 and interest. There should 

be judgment for the appellant company in the same sum with interest against 
tht trustees ; it being declared that the appellant’s rights against the tive 
respondents are alternative and that they are to be at their election which th 
are to pursue. Having regard to the special relationship between the Maharaj 
on the one hand and the trustees on the other their ordha think that justice will 
be done if the Maharajah is ordered to pay to the appellants the plaintiffs’ costs 
of the suit up to and including the trial in the first Court without distinguishi 
between their costs as against the several respondents ; and if the Maharajah is — 
ordered to pay to the appellants the costs incurred by Mr. Seksaria and the appellant 
company as respondents to his appeal to the High Court, and the trustees are 
ordered to pay to the appellant company its costs of its appeal to the High Court. 
Their Lordships have humbly advised His Majesty accordingly. 

The Maharajah must pay the appellants’ costs of this appeal. 

Solicitors for Appellant : Latisy S Daws. 

Solicitors for Respondent : Barrow, Rogers & Neville. 


V. S. Appeals allowed.. 
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if aS eas oe oT 
on ot IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :—Mnr. Justice SATYANARAYANA Rao Anp Mr. Jusricg VISWANATHA 

Sasrri. “A i $ 

“The Commissioner of Excess Profits Tax, Madras .. Applicants * 

v. - à PERS 
“Messrs. Goculdoss Jamnadoss & Co., 229, China Bazaar 
Road, Madras . . - Respondents. 

Excess Profits Tax Act (XV of 1940), section 5, Third Proviso—Mons)-lencing business by a resident of 
British India— Transaction of mortgage in Mysore Siate Tatarasi income droing therefrom— Whether separats 
business. ` d ` i 

Before the third proviso to section 5 of the Excess Profits Tax Act, ban be invoked the followi 
matters have to be established (i) there must be an identifiable or recognisable part of a business, Gi i 
profits which arise or accrue from that part, and (iii) that part of the business should be carried on 

and the profits should accrue or arise in an Indian State. 
> The expression ‘‘ deemed to be a separate business” in the proviso means that in contradiction 
to actual facts a separate business is assumed to exist for the purposes of the proviso. 

So, where the assessce carries on a moncy-lending business in Madras and the investment which 
yielded an interest income which is sought to be assemed during the chargeable accounting period 
eae daived Irom a mortgage on the security Ore tee Mysore and the debtor also being 

e -pesident.of that place, the transaction is tles part of thé money-Iending business but isa 

~ “severable part. It was not interlaced, intertwined dr intermixed with other transactions of the assessco 
-and as such is cxempt from the tax. 3 r 

ce Akms ibhai Umarbhai v. Excess Profits Tax Officer, (1948) 16 I.T.R. 192, referred to. ž 

"f ž-Case referred to the High Court by the Income-tax Appellate Tribunal, 
under section 66 (1) of the Indian Income-tax Act, ig22 (Act XI of rga as 
amended by section To the Income-tax (Amendment) Act, 1939, Act of 
1939 in 66 R. A. 13 Madras of 1946—47 on its file. ` i 


G. S. Rama Rao Sahib for Applicant: 
M. Subbaraya Aiyar for Respondents. ee ol 
The Court delivered the following i 


Jupowmnts: Satyanarayana Rao, J.—The question referred to us by the Appel- 
Jate Tribunal is as follows : i : Wire! . 

“ Whether on e dicn and in the artuma tanica oL the case the mirat receipt of Rs. 43,299 
i tion is t from excess ts tax as profit of a of-a business’ accruing or arisi ing 
in Mysore State within the meaning of the third provis to action of the Excess Profis Taz Act? 
"The question is confined to the interest receipt of Rs. 49:299. The assessee Messrs. 
Gokuldas Jamnadas and Company are residents in British India, carrying on money- 
lending business at Madras. The chargeable agcounting period is the period 
commencing from gth November, 1942 and ending with 28th October, 1943. 
During that period the assessee received the sum in question as interest accrued 
under a loan advanced to Messrs. M. L. Varadamanayya and Sons, Mysore, under 
-a mortgage. ‘The “property” comprised in the mo e is in Mysore and the deed 
was executed on Mysore stamp paper and Jat Mysore. This amount 
-was assessed to excess profits tax by the officer on the ground, that the interest repre- 
sented profit accruing and cia ae British India ;to the assessce as it was part 
-of the business, during the chargeable accounting period. The assessee. 
objected to the inclusion of this sum on the ground, that under the last proviso- 
to section 5 of the Excess Profits Tax Act, it Reais te profits which accrued to. 
him in an Tndian State, namely, Mysore, as part of his business which has to be 
deemed to be a separate business under the proviso and the whole of the profits 
so accrued in respect of that part of the business must be excluded from the com- 
putation of the profits. The question, therefore, is whether this sum is a profit 
of part of the business of the appellant within the meaning of the proviso. The 
Appellate Tribunal answered the question in favour of the assessee. Hence this 
reference. ' 1 


` 
aa 


? 


* Case Referred No. 75 of 1946. i ` `14th December, 1949. 
2 
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Under section 5, the excess profits tax is made applicable to every business 
of which any part of the profits made during the chargeable accounting period 
is le to income-tax by virtue of the provisions of: sub-clause (1) or sub- 
clause (2) of clause (b) of sub-section (1) of section 4 of the Indian Income-tax Act, 
1922, or of clause a of that sub-section. But for the provisos the Act would apply 
to the profits of a business of a resident in British India even though such profits. 
accrued or arose to the assessee without British India during such year. 

The proviso which arises for consideration in this reference was introduced 
in the Act by the Excess Profits Act, Second Amendment Act XXIV of 1941. At 
the same time section 14 of the Indian Income-tax Act was also amended by 
section 8 of the Indian Income-tax Amending Act, 1941 (Act XXIII of 1 1) by 
i ing in section 4 (2) a new clause (c). object of those two amendments. 
is to make provision in of profits or gains accruing or arising to an assessee 
within an Indian State. nder clause (c) of sub-section (2) of section 14 of the 
Income-tax Act such income, profits or gains accruing within an Indian State would 
not be assessable to income-tax unless they are received or deemed to be received 
in or are brought into British India in the accounting year by or on behalf of the 
assessee. Under the proviso to section 5 of the Excess Profits Tax Act, the Act 
is not made applicable to any business, the whole of the profits of which accrued 
or arose in an Indian State and there is a further provision in that proviso that 
where the profits of a part of a business accrued or arose in an Indian State such 
part shall, for the purposes of the provision, be deemed to be a separate business, ` 
the whole of the profits of which accrued or arose in an Indian State and the other 
pare Or ee ee eee of tie ACh i deemed to bea separate 

usiness. In other words, if in respect of a part of a business, profits accrued or 
arose in an Indian State parse is deemed to be a separate business and the 
profits of such business are entirely excluded from the assessment during the charge- 
able accounting period. 

The point for consideration, therefore, is whether this money-lending trans- 
action of the assessee under which money was advanced to a resident in an Indian 
State and interest was received could be deemed to be a part of a business within 
the meaning of the proviso. ‘The contention on behalf of the Crown is that “ part 
-of the business ” means either a branch or at least a separate part of the organi- 
zation of the business with separate accounts and a separate office ; and, as in the 
‘present case, there was only a single transaction in respect of which profits accrued 
undoubtedly in a Native State, ıt cannot be treated as part of a business. The 
dictionary meaning of the word “ part” is “ portion of an whole” “that which 
-with another makes up the whole.” All that the section requires is that it must 
be a part and that part must earn profits and must be situate within an Indian 
State. The business of the assessee being moncy-lending business it is not disputed 
that this transaction is comprised in that business. But the argument is that the 
word “ part ” is used in the restricted sense of either a branch or part of the organi- 
zation or a unit of the business, The transaction in question certainly, eared 

rofits and that in an Indian State. There is no reason for construing the word 

part” in the restricted sense, as contended by the learned counsel for the Crown. 
In section 2 (5) of the Act “business” is defined in an extended sense and takes 
in the definition of business contained im section 2, sub-clause (4) of the Indian 
Income-tax Act. Even a single adventure is business under baik the definitions 
and what is more under the definition contained in the Excess Profits Tax Act, 
even all the business of a person are treated as one single business for the purpose of 
the Act. Ifa single adventure could be a business there is no reason for not treati 
a single transaction of money-lending with a separate capital as evidenced by the 
principal advanced under the mortgage and that profits accruing as interest under 
the loan in the Indian State as part of the business. The very object of the two 
amendments introduced in 1941 in the Excess Profits Tax Act and in the Indian 
Income-tax Act was to exclude the income, profits and gains which accrued or arose 
in an Indian State. The transaction in question is undoubtedly part of the busi- 
ness of the assessee. A 
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This clause came up for consideration before the Bombay High Court in 
Akmedbhat Umarbhat v. Excess Profits Tax Officer!. ‘The business in that case was 
the manufacture and sale of oil. The assessee which was a firm resident in British 
India had three oil mills in Bombay and one at Raichur in the Hyderabad State. 
Groundnuts were purchased and converted into oil in the mills and sold in and 
outside British India. With reference to the manufacturing business at Raichur 
the contention on behalf of the assessee in that case was that it was “ part of the 
business ” within the meaning of the proviso to section 5 and, therefore, the profits 
earned by that business must be excluded from the computation of profits for pur- 
SEA excess profits tax. The contention urged by the Aiae Dara. on 

of the Commissioner was that as the business consisted of not only manufac- 
ture but also sale of oil and as the business at Raichur was only the manufacturing 
of oil and not a sale it coyld not be said that that was a part of the assessce’s busi- 
- ness. In other words, the contention was that there should be a vertical division 
of the business. It must be both manufacturing and selling in order to constitute 
the business at-Raichur a part of the assessee’s business. This contention was 
rejected by both the canis Opa Chagla, C.J. and Tendolkar, J. At page 97 
the learned Chief Justice o that the expression “ a part of a business ” sho 
receive a plain grammatical construction. The learned Chief Justice went on to 
observe : 

f “I should have thought that when a busines+man sells an article the acquiring of it is by no 
means an insignificant part of his business and if he manufactures it with a view tosell it that ccrtninly 
is not only a part but also a very important part of his business. Therefore I have no doubt im my 
mind that the activity that the asecssee carries on in Raichur is certainly a part of the business 
o C agecscc. 


Tendolkar, J., at page 202 in answer to the contention of the Advocate-General 
on behalf of the Commissioner stated as follows : 


“ Taking first the first condition, it is a commonplace to say that carrying on of any businces 

involves a number of operations. It is the case of the Advocate-Gencral that the meaning to be assigned 
to the words ‘ part of a business’ in this proviso is not the ordinary dictionary meaning of the word 
‘part’, riz., a portion only. He says that all the isite opera ituting 
quantitatively less than the whole business can alone form a part of the business, In other words, 
part of the business must be a complete cros section of the whole business and not merely one or 
more of the tions of that business. Appling Hio i Demean e Be cine it is his case 
that if both manufacture and sale of i in- peli tske lace oytside British ia, as it un- 
doubtedly did, in respect of the oil manufactured an sold outside British India, that is a part of the 
buses. But if only manufacture, which is one of the operations of the business takes place outside 
British India, that is not a part of the business. I sce no justification for so restricting the meaning 
of the word § part’ in this proviso. The normal meaning of the word is a portion in whatever 
way carved out and I have no doubt in my mind that any of the operations that go towards a complete 
business are a pert of that business.” 
If the operation which is part of a business is carried on in a Native State and from 
that operation profits accrued or arose in a Native State there is no reason for not 
treating such an operation as part of the business of the assessee. A business consists 
of innumerable operations, but it is not every operation that constitutes a part 
under the proviso, The operation must be such or the transaction must be of a 
nature in respect of which profits accrued and arose in a Native State. The test is 
that the operation of the transaction should be such as to earn profits in a Native 
State. 

Though it is not an authority on the construction of the section which is binding 
upon this Court, it is not without interest that this provision is understood by the 
Central Board of Revenue in the manner indicated above as is made clear by aria 
graph 24 of the Excess Profits Tax Manual—Notes of Instructions, 2nd ss 
which states : 

“In computing for such a chargeable accounting period the profits of a business part of which 
arise in an Indjan ‘State the profits arising in the Dajan State must be excluded from the standard 
profits as well as from the profits of the chargeable accounting period. ” 





1. (1948) 16 LTR. 192. 
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The test recognised in this is the accrual and the arising of the profits in the Indian 
State and that part which earns such profits is treated as part of the business. 


For these reasons, in my judgment, the opinion of the Appellate Tribunal is 
correct and the question referred must be answered in the affirmative and in favour 
of the assessec. Whe assessee is entitled to his costs of this reference which I fix at 
Rs. 250. ty i 

Viswanatha Sastri, 7.—This case raises a question peed to the Proper inter- 
pretation of the third proviso to section 5 of the Excess Profits Tax Act. For the 
sake of brevity I shall refer to this statutory provision as the proviso. The facts 
have been stated in the judgment of my learned brother and need not in be 

ted. The argument of Mr. Rama Rao Sahib for the department is t it is 
not every single transaction relating to a business entered into in an Indian State 
that can be considered to be “ part of a business ” and therefore deemed to be “a 
separate business”? within the meaning of the proviso. Before the proviso can be 
invoked the following matters have to be established : (1 There must be an identi- 
fiable or recognizable part of a busidess ; (2) profits which accrue or arise from that 
part ; and (3) that part of the business should be carried on and the profits should 
accrue or arse in an Indian State. It is not contended before us that the words 
“part of a business”? in the proviso are confined only to a branch where every 
portion of the main business is carried on and that unless the business operations 
carried on in an Indian State are of the same character and are carried on in the 
same way as those which characterise the trade or business carried on in British 
India, the proviso would be inapplicable. Apart from the business from which 
profits are contemplated as accruing or arising, it may refer to a business organisation 
which is cither a branch of the business carried on in British India but situate in an 
Indian State or a distinct and severable part of such business but conducted in 
an Indian State. Where, for instance, a factory is situate in an Indian State, but 
the owner is residing and the sales are effected in British India, the factory can 
rightly be regarded as part of the business, the business itself consisting of the manu- 
facture and sale of goods. Where there are distinct processes either of manufacture 
' or manufacture and sale, the profits resulting from the sale of the goods can be 
attributed in some measure to cach of these processes. In such cases it may be 
said that they are different parts of the same business which produce a separate 
profit. ‘The characteristics or attributes of a business must also appertain to the 
part of the business which is in question such as separate set of accounts, separate 
capital, separate establishment and so forth. As Mr. Rama Rao Sahib put it in 
the course of his arguments,.you cannot speak of every brick that has gone into a 
‘wall as a part of the house. The part of the business must be such as to-be capable 
of being identified as a distinct and severable portion of a business, but neverthe- 
less ing of the character of a business to which a portion of the total profits 
could be attributed. This’ is made clear from the provision that the part of the 
business contemplated by the proviso must be such as is capable of earning a 
portion of the profits. It is common both in legislative practice and in mercantile 
accountancy to separate manufacturing profits from the merchanting or selling 
rofits where the same person is a manufacturer and trader, see Kirk’s case! the 
katchewan case? and Akmed Bhai Umar Bhai’s case?. These decisions proceed on the 
basis that unrealised profits accrue or arise in the case of a manufacture at the stage 
when a manufacturing process is complete and before sale of the ds and that 
enhanced values arising from manufacturing processes could be deemed to be 
profits, though it is only on sale that the increased value imparted by the manufactur- 
ing processes is converted into actual profits, It is this principle that has been given 
effect to in the proviso. : i A , 

The present case, however, is somewhat peculiar. The assessee carries on a 

money-lending business in Madras. The investment which yielded an interest 





i 7900} A.Q. 588.-  - > =~ -~ a 3. (1948) 16 LT.R. 192. _ 
2. ES A.G. 36. : 
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income of Rs. 43,299 duara the chargeable accounting period was 
derived from a mortgage on security of properties situate in Mysore, 
the debtors also being residents of that place. The transaction of mortgage 
was doubtless part of the money-lending business but was a severable part. 
It was not interlaced, intertwined or intermixed with other transactions 
of the assessee. The princi amount advanced and the interest earned 


4 


ifferent stages ih the scheme of profit making.’ Section 2 (4) of the Income-tax Act 
defines “ business” as including any adventure or concern in the nature of trade, 
and section 2 (5) of the Excess Profits Tax Act defines the term even more widely. 
A transaction of mortgage entered into by a money-lender in. the course of his 
business can be considered to be a part of his business even a from the definitions 
above referred to. The expression “ deemed to be a separate business ” in the proviso 
means that in contradiction to actual facts a separate business‘is assumed to 
exist for the purposes of the proviso. When a thing is “ deemed to be” something, 
the only meaning possible is that where as it is not in reality that something, the 
statute requires it to be treated as if it were, see The Commissioner of Incoms-tax, Bombay 
v. Ths Bombay Trust Corporation’. Act XXIII of 1941 which added section 14, sub-sec- 
tion (2), clause (c) to the Income-tax Act and Act XXIV of 1941 which added the 
proviso now in question to the Excess Profits Tax Act were pased at the same time 
and are in pari materia and both provisions were designed to exempt business incomes 
accruing or arising in Ipdian States from liability to British Indian Income-tax 
and Excess Profits Tax according to their respective terms. Looking fairly at the 
_ language of proviso 3 to section 5 of the Act, I find that it is plain and wide enough 
to exclude the-interest income of the assessee derived from the Mysore mortgage 
from liability to excess profits tax. 


I agree with my learned brother in the answer to the reference and the direction 
as regards costs. i 
y. P. S. Reference answered in the qfirmative 
l -=r and in favour of the assesses. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
N PresenT :—Mr. Justice Racmava Rao, AND MR. Justicg KrisHNAsSWAMI 
AYUDU. 


Naranappa Naicker .. Appellant.* 
D. f 
Ramalingam Pillai and others T Respondents. 


Limitation Act (IX of. 1908), Section 19—Acknocsledgment when cfative—Purchaser subsequent to 
Salen of cher je Aaa laden bh ne ar Wha ee as se A, 23 
The ap t, a mortgagee decree-holder was secking to execute the decree against properties in 
the hands of contesting respondent, the 22nd t, who came to be impleaded es 
Laal representative of 5th defendant in the suit. Pie Xai deiendant vras tie pirèhascr a! proper 
lent to the mortgage. In an execution filed more than 3 years from the date of the order in tho 
last petition the appellant conended that the execution petition was saved from bar of limitation by a 
letter of acknowledgment passed by the 15th defendant within three years of the present petition. On 
the question whether the acknowledgment of the purchaser of the property subsequent to thé 
charge could be deemed binding on the charge holder or her legal representative. 
_ Hild, that as the sought to be bound by the acknowledgment was a person -who had, 
ascents gment or payment, acquired an interest in fhe property, the acknow- 


3. (1929) 5B M.L.J. 197 : LR. 57 I.A. 49: LLR. Bom. 216 (P.C.). 
A.A.O. No 106 aad 107 Of 1947. a es Febuary 1950 
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Under section 19 of the Limitation Act, the 5th defendant or her legal representative the gand 
respondent, could not be treated as a person deriving title or liability from the 15th defendant long 
prior to whose purchase the charge in favour of sth defendant had cote into ecistence. 


Pavays v. Palunivela, (1940) 1 M.L-J. 766: 1.L.R. 1 Mad. 872 (F.B.) and Bart of Upper India 
Iti. v, Henules Seer. (1942) 2 M.LJ. 559: LLR. 23 Lah. 686 (P.C.), relied ong 

Appeal against the order of the Court of the Subordinate Judge, Mathurai 
dated 28th October, 1946, in E. P. No. rg1 of 1946 in O. S. No. 76 of 1937, etc. 


T. R. Srinivasan and A. K. Annaswami Aiyer for Appellant. 


K. V. Srinivasa Aypar for Respondents. 
The Judgment of the Court was delivered by 
- Raghava Rao, F—The question in these Civil Miscellaneous Appeals is 

whether the execution petition out of which this appeal arises is barred by time. 
The Court below has held that it is. 

The appellant is a mortgagee decree-holder, who is in the present proceeding 

ing to execute the decree against the properties in Schedule D-1 to the plaint in 
the hands of the contesti respondent, the 22nd respondent, who came to be 
impleaded before decree as the legal representative of the 5th defendant in the suit. 
The 15th defendant is the purchaser of the properties subsequent to the morrgage 
as as the charge. The present execution petition acne the 5th defendant 
is one presented admittedly more than three years from the date of the order on 
the last execution petition, namely, 31st January, 1941. 


It was contended for the decree-holder in the Court below that the present 
execution petition stood saved from the bar of limitation by a letter of acknowledg- 
ment passed by the 15th defendant Ex. P-1 dated 5th January, 1944. The 
contention was rejected by the Court below on the ground that Ex. P-1 was not a 
bona fide, but collusive document. The finding of collusion and fraud recorded 
by the Court below cannot, in our opinion, be accepted. It is not based upon 
legal testimony, but only upon suspicion. There is no evidence on the side of the 
contesting respondent at all, the evidence oral and documentary being all on the 
side of the appellant. 


But then, this does not dispose of the appeal in favour of the appellant. The ` 
respondent secks to support the order of the court beolow on the ground that no 
acknowledgment made by the 15th defendant, the purchaser of the property subse- 

uent to the charge, can be binding on the charge-holder or her legal representative. 
c contention is that under section 19 of the Indian Limitation Act, the 5th defen- 
dant or her legal representative, the 22nd respondent, cannot be treated asa person 
deriving title or liability fromthe 15th defendant long prior to whose purchase the 
charge in favour ofthe 5th defendant had come into existence. The contention is, 
in our opinion, borne out by the ruling of a Full Bench of this Court in Pavayi v. 
Palanivela’, to which our attention has been drawn by the learned counsel for the 
respondent and must, therefore, be accepted whatever the view of this court prior 
to that ruling. 

Mr. Srinivasan for the appellant drew our attention to a good deal of prior 
authority—the cases in Lakshmanan Chetti v. Muthayya Chstti?, Muthu Chettiar v. Muthu- 
swami Atyngar*, and Narayana v. Venkataramanna! which it is unnecessary to consider 
in view of the Full Bench ruling. The first paragraph, in the headnote to the 
Full Bench ruling is as follows: 

“A mortgagor who has loat all interest in the mortgaged property cannot bind by an acknow- 

ent under section 19 or by a payment of principal or interest under section 20 of the Indian 
Limitation Act, 1908, the person on whom his interest has devolved, whether the devolution is of the 
whole of the mortgaged properties or only a part thereof. Inorder to be binding on the astig nee, the 
acknowledgment or payment must be made before the person making it has parted with his interest 
in the property to the assignee. ’' 





I. a ) 1 MLJ. 766: I.L.R. 1940 Mad. 3. (1932) 63 MLJ.31 : I.L.R 55 Mad. 758- 
872 By 4. AIR. 1935 Mad. 899. 
2. (1919) 40. MLL.J. 126. 
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It is the second sentence of the first paragraph of the headnote that applies to 
the present case and applies adversely to the appellant. 


Mr. Srinivasan for the appellant contends that what all is decided by this 
‘Full Bench ruling is that if the person making the acknowl ent has lost all intersst 
in the mo properties any acknowledgment by him not be binding upon 
the person on whom an interest in the mortgaged properties cither in whole or 
in part has devolved already. In our apioa this is not the way to read the head 
note to the judgment, which certainly embodies two distinct and different 
‘propositions :— 

(1) that any acknowledgment or payment by the person making it must be 
of a person who is interested in the propeties mortgaged at the time that he makes 
it and (2) that in order that such an acknowl ent may be binding upon the 
assignee, the assignee must be one, who claims under the person making t e acknow- 
icdgment or payment by a title subsequent to such acknowledgment or payment. If 
the person sought to be bound by the acknowledgment or payment is a person, who 
has, prior to such acknowledgment or payment, acquired an interest in the pepa y 
the acknowledgment or payment will not not be binding upon him, although the 

n making the acknowledgment or payment is at the time possessed of some 
interest or other in the properties mortgaged. This will be apparent on a reference 
to the discussion of the question in the judgment of the Full Bench at p 882 to 
886 top. The learned Chief Justice in the judgment of the Court refers to the cases in 
Muthu Chettiar v. Muthuswami Aiyangar), Yagnanarayana v. Venkata Krishnarao*, and 
certain other cases and winds up the discussion at the bottom of page 885 and the 
. top of page 886 in the following terms: =. 

“ As I have shown, Coutts-Trotter, C. J. and Ramesam, J., in Yagnanerayane v. Venkata Krishnaras® 
accepted Ibe opinion of Mookerji, J., in Srjiram Maman Aan Perved,*® that, in order to be 


which we have already reproduced, is that we are not quite so clear whether the 
principle enunciated in the second sentence of the headnote is applicable to the 
case of a payment under section 20 as well as to the case of an acknowledgment 
under section 19. It may be that there is some difference between the two cases 
because of the difference in language noticeable between section 19 and section 20, 
the latter of which does not contain the words “ by same person through whom 
he derives title or liability’, which occur in the former. It is not necessary for 
our purpose in the present case to ress any final opinion upon the question 
how far the principle that is ES in the second sentence of the first p ph 
-of the headnote to the Full Bench ruling in Pavayi v. Palamoela*, is applicable to 
the case of a part payment as well as to the case of an acknowledgment. 


The view that we have expressed above in rej to what the Full Bench 
ruling has decided concerning the validity of an acknowledgment by a mortgagor ` 
as against a person, who has already acquired an interest in the hypotheca in part 
or in whole prior to the acknowledgment, gains. support from the decision of the 
Privy Council in Bank of Upper India. Lid. v. Robert Hercules Skinner ®, which contains 
so full and lucid an exposition of the principle applicable at 6go and 691 
of the report by that very distinguished and learned Lord, Lord Atkin that we 
eee resist the temptation of reproducing here the passage concerned. Says his 

rdship : 


“ The question is whether the ent by a transferor in order to bind the transferes 

«an be given after the transfer of title, or whe the section only applies where the acknowledgment 
1. (1982) 63 MLL.J. 111: LLR. 53 Mad. 758. 872 (F.B.) i Š 

fq ALR. 19295 Mad. 1108. eat hat” * MLJ. 559:1.LR. 23 Lah. 


z ea + MT ee ILR. 1940 Mad. 
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has been made before the has derived his title from the acknowledgor. The matter has beem 
frequently discussed in the ‘in India with ‘conflicting decisions, Their ‘Lordships have had the- 
advantage of having the i ions discussed before them by counsel and have no doubt that 


; “it is not confined to mortgages ; it a lies to every form of property moveable and immoveable ;. 

and it would a strange that AAA in wronetal posseesical sf property may tranesfer it to a bone fie 

and that the latter:is not quieted in his possession by the lapse of time, but may be defeated 

acknowledgments made without his knowledge by the person from whom he derived title, This ia 

a doctrine which Lord Westbury in Bolding v. Lams, anid}, leads to very extraordinary and slang 
consequences, reais that under the Real Property Limitation Act 


the interest out of the land as agai the second and subsequent mortgages, who would otherwise be- 
Protected by the statute. ‘ Court.’ he says, ‘is bound by every principle of judicial interpre- 
tation to find if ible a construction of the statute which does not involve co ences so 
inconsistent with natural justice.’ This principle was applied to this very section by M kerji, J.— 
Surfiram Marwari v. Barkamdeo Parsad® ani their Lordships are repared to adopt the reasoning of that 
ery learned udge in the present casts In addition to he anioe used by Mukerji, J., of section 1% 
ofthe Civil ure Code there might be adduced the analogy of admissions under the Indian 
Evidence Act which are binding if made by persons from whom the parties to the suit have derived 
their interereat but only if they are made during the continuance of the interest of the person making 
tho statements. The fact that the statute expressly limits the nature. of the admission does not 
from the general propontion that any different result would effect serious injustice.” 
_ _ The view expressed bý ‘Mr. Rustomjee in his Commentary, 5th edition, which. 
is before the rulings of the Full Bench’ and Privy Council above referred to, is no 
doubt distinctly favourable to the appellant, but cannot be followed after and in view 
of those rulings. The matter as‘dealt ‘with, in U. N: Mitra’s Law of Limitation. 
and Prescription, 7th’ ddn.,'1945 (Vol.'I) at pages 217 bottom and 218 top, although. 
not quite erroncous, as we consider the exposition of law in Rustomjee’s Commentary 
to be, is not at the same time quite clear. At the bottom of page 217 the commentary 
says : an ot . oe “yt i . 
Pi i à E e E E ete y F te 
-' “Tho decision of the Madras ‘High ‘Court in Yegnanorayana v. Venkata Krithnarao,* has 
has dissented from Arshnachantdra’s'case* and’ has- emphasised the distinction between cases of 
acknowledgement and cases-of part payment ”, : ` PA A 
. -90 far there is no trouble, The learned commentators then procéed to observe = 
e ' “Yt (the Madras High Court) has held ‘that an acknowledgment by a mortgagor after his 
interest in the property has ceased will “ only’ bind him or ‘persons claiming through him’ is., 
amgignee from him after the acknowledgment.” 
That: proposition too is perfectly clear to our minds, but the cases cited in the 
footnote to that statement’ of the law do not include the Full Bench ruling of this 
Court, although they include ‘the Full Bench ruling of the Nagpur High Court 
Po pei v. Babu Hazarilal*,’ Then comes the sentence which runs as 
lows : É 
- “Ttmay Leregarded as now definitely settled that an acknowledgment made by a mortgagor 
after be had parted with all his interest the mortgaged property will not bind the prior purchaser from 


In the footnote to this sentence we have reference made to the Privy Council 
ruling in Bank of Upper India Ltd. v. Robert Hercules Skinner’. But then, the word “all” 
in the sentence underlined by-us may well raise the question whether if the mortgagor 
making the acknowledgment has an interest in the property hypothecated, in part, 
at any rate, his acknowledgment will not be binding upon a prior alienee of a por- 
tion of the property. As we. have already stated, our opinion is that it will not be. 
‘The sentence just. extracted’, by us from Mitra’s Commentary is founded upon 
the last sentence of the paragraph ofthe Privy: Council ruling in the case just cited. 
above.at page 691 of the report, which we have not-already reproduced and that. 
is: E 


- “On the whole therefore their’Lordshipsoome to the conclusion that the acknowledgments 
made inthis chse by the mortgagora after they had parted with all their interest to the purchaser do nob 
bind-the purchaser, wnd ther the High Court came toacotrecr conclusiorron this point?’ --—-- - = 


1863) Deg. J:& S. r28: 46ER a LLR. (1944) Nag. 483" (E.B.): os 
(igon) I er - 937 at 343-348, AET ai & (1942) 2 ML: 559) SER. 23 Dah. 
A.LR. 1925 1108. SBS (PÓK. AT UA are aun 
(1905) I.L.R. g2 Cal. 1077. 2 
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This sentence of the Privy Council judgment, in our opinion, has reference only 
to the facts of the particular case before their Lordships, while the preceding part 
of the passage, as we have already quoted it, contains a discussion of principle, 
which makes it immaterial so far as the invalidity of an acknowledgment by the 
mortgagor as against a prior alienee is concerned, that the mortgagor making the 
acknowledgment has some interest at the time in the property hypothecated. 
In Mitra’s Commentary then comés the sentence : yo , 
“In Pavayi \. Palanivelat, a Full Bench of the Madras High Court has held that a 


mortgagor who has parted with the equity of redemption anti the personal remedy against 
whom has also become barred cannot. by an acknowledgment within the meanirg of section 19 or 


by the payment of interest ur principal within the meanmg of section 20 bind the person on whom . ` 


his interest has devolved. ” a 

The effect of the Full Bench decision, as śo stated, is of course not incorrect, although 
it may not be an exhaustive statement of the law as laid down by the Full Bench 
as we have already made it clear. 7 


In these circumstances, we have come to the conclusion that the order of the 


Court below is correct, though on-a different ground to what the learned Judge RN 


below has ‘adopted as the ground of his decision. These C. M. As. accordingly ` 
fail and are dismissed, with costs in C. M. A. Nọ..407 of 1947. TE 
K. C.. ae, . Appeals dismissed; 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
` -a t e r res j rir i . 
PRESENT :—Mr. Justice Sussa Rao AND Mr. Jusrioe SOMASUNDARAM. 
Irulayee Ammal - -~ 5 a oe TO a. Appellant* 
= es `v. ; we F a 7 ° 
T: Vi Murugiah and’ others’ am > = `.. Respondenis. _ 
k Yes ` 2 . ` 
paa lir a ae oe 4b 151 and rfo rule ee eee 
wary decree—Application for —One of properties not joining in application— 
Bona fide purchashs in good faith—Trtle of the purchaser whethsr good. ; A een od 

A mortgage ruit was filed by second respondent herein for recovery of amount due under mat = 
erected by delendaniz r to fin themit endants 5 to 8 and g and 12 were purchasers of ons - 
of the hvpotheca. The 1gth defendant was a pyrchaser of 3 houses from gth defendant and 14th 
defendant.is a purchaser of one of them from 1gth defendant. The egth defendant, the cont snes : 
first respondent, was the legal representative of the 14th defendant. A preliminary decree was p p 
Petitions for scaling down of debfs under Madras Act IV of 1938 were madc and they were also scaled 
down. The 13th defendant did not join in them. Suleequendy he filed a petition under Order 21, rule 2 
Civil Procedure Code. On rejecnon of it he filol an Pe Pending di of it he also prayed 
for stay of execution in bringing properties to sale by decree-holder. c b Court pascq a con- 
ditional order. There was no stay with regard to property sold to 14th defendant. Therefore the 

was sold and decree-holder purchased the same. The egth defendant did not take steps to 
ve the debt scaled down so far as be was concerned nor was he a party to the appeal. The first > 
respondent (29th defendant) put in a petition for re delivery of the house purchased by the 
decree-bolder and sold subsequently to the a therein. The petition was filed under sections 
47, 144, and 151 and Order 21, rule gs, Procedure Code, 

On the question whether the appeal was competent in a matter arising out of an order under 
section 151, Procedure Code. 

Held, that as the case related to the discharge and satisfaction of the decree it fell under section 
47, Civil Procedure Code and therefore appealable. : 

Held alo, on the question whether the egth defendant could dispossess the appellant who was a. 
purchaser from the decree-holder, that so far as egth defendant was concerned the decree was viodable- 
P Be coulo hage rezinted cercution by claiming benet under theter IV of 1938. He did not choose 

do so and the appeal to the High Court was only by the 13th defendant and though the effect of this- 
judgment may-enure to his benefit, because he did not oppose the execution of the decree he cannot 
now come forward and call upon the appellánt to deliver possession of the property purchased by him’ 
bona fide, dnd in good faith. « : z ; te ' ‘ ca Gh Lay 

Case-law teviewed. ros : 3 : wos nae ee 

Appeal ‘against the order of the Court of the Subordinate Judge, Mathurai, 
dated 8th April, ‘1947, in E. A. No, 627 of.1g46-in E: P. No. 138 of 1943 int ©. S. 
No. 20-of 19836. * 3) re a h Vd eee ae ee 
ž RIE a ars ere Tr a tr aaa Ia 
Siete. asda te (1940) 0 ME Jsc766, hR, ag40 Mado By (B.B): edie s, 

* A. O. No. 308 of 1947. 7th December, 1949. 
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V. Ramaswami Aipar for Appellant. 


K. V. Ramachandra Aiyar, V. Mesnakshisundaram, P. K. Narayanaswami, K. Vira- 
swami and K. N. Kasiviswanathan for Respondents. 


The Judgment of the Court was delivered by 


Somasundaram, ¥.—This is an ap against the order in E. A. No. 627 of 
1945, in E. P. No.,138 of 1943, in O. S. No. 20 of 1936, on the file of the Subordi- 
nate Judge’s Court, Mathurai. i 


The circumstances under which this appeal is preferred are these. O. S. No. 20 
of 1936 was filed by the plaintiff, the second respondent herein, for recovery of the 
amount due under a mortgage executed by defendants 1 to 4 in the suit. Defens 
dants 5 to 8 and g to 12 are purchasers of portions of the apaa The 13th 
defendant is a purchaser of three houses from the gth defendant and the 14th 
defendant is a purchaser of one of the three houses from the 13th defendant. The 
2gth defendant, the contesting first respondent in this appeal, is the legal representa- 
tive of the 14th defendant. On 13th September, 1937, a preliminary mo 
decree was passed in O. S. No. 20 of 1936. Petitions for scaling down the debt 
under Madras Act IV of 1938 were filed by the mortgagors, defendants 1 to 4 and 
the purchasers defendants 5 to 8 and defendants g to 12. The applications of 
the mortgagors and of defendants g to 12 were allowed. On the ground that 
defendants 5 to 8 were not agriculturists their applications were rejected. With 
regard to the defendants whose applications were allowed, the decree amount 
was scaled down to Rs. 36,000. Defendants 5 to 8 appealed and the a was 
allowed by the High Court, so that after this appeal was allowed by the Hey Gone 
the total amount payable by defendants 1 to 12 was Rs. 36,000. There were other 
defendants with whom we are not concerned in this appeal and there was a balance 
amount due under the decree. The scaled down amount of Rs. 36,000 was deposited 
by the mortgagors and others and so far as they were concerned, satisfaction 
was entered. At that time the 13th defendant who purchased three houses from 
the -gth defendant did not join in filing the petition for scaling down the debt. 
Subsequently he filed E. A. No. g1 of 1944 under Order 21, rule 2, Civil Procedure 
Code. His application was rejected on 22nd April, 1944. He then preferred an 
appeal to the h Court, CG. M. A. No. 410 of 1944. Pending disposal of that 
appeal, he pra for stay of execution of E. P. No. 138 of 1943, by the decree- 
holder in bringing the properties to sale for the balance of the decree amount. 
The High Court in C. M. P. No. 3640 of 1944 passed a conditional order of stay 
on his (1gth defendant's) undertaking to deposit Rs. 300 on or before 14th October, 
1944. passing the said conditional order, they limited stay of execution to the 
properties in the possession of the 13th defendant. There was thus no stay with 
regard to the execution as against the property sold to the 14th defendant and 
which was in her possession. The decree-holder therefore executed his decree 
against this property and on 18th December, 1 this house was brought to sale 
and the decree-holder purchased the same. “tthe sale was duly confirmed and 
deli was effected to him on goth March, 1945. On 8th January, Leiden 
was delivered in C. M. A. No. 410 of 1944 allowing the appeal holding that the 
decree should be deemed to have discharged even as against the 13th defendant 
inclusive of defendants 14 and 29. It may be mentioned here that the agth defen- 
-dant did not take any steps to have the debt scaled down so far as he was concerned 
nor was he a party to the appeal here. The decree-holder, after ing possession 
-of the property, sold it to the appellant herein on grd July, Tosh. first res- 
pondent, t.e., the 29th defendant taking advantage of the decision of this Court, 
m C. M. A. No. 410 of 1 b put in this petition for re-delivery of the house purchased 
by the decree-holder an d subsequently to the appellant herein. In the lower 
Court the petition was filed under sections 47, 144 and 151 and Order at, rule 95, 
Civil Procedure Code. The lower Court held that section 144 did not apply but 
held under section 151 that the first respondent was entitled to the benefits of 
restitution and on the question as to whether it can be allowed against the appellant 
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herein, held that where a party is bound to restore possession his legal representatives 
or assigns are equally liable. It also held that the principlé of section 52 of the 
"Transfer of Property Act applies and that the transfer was affected by lis . 
Against the said order, the purchaser from the decree-holder who was the gnd 
respondent in the lower Court has filed this appeal. 


A preliminary objection is raised by learned counsel for the ndent that 
the order of the lower Court being one under section 151, Civil ure Code, no 
appeal lies and this appeal is therefore incompetent. support of this contention 
the relies on Talaniappa TER v. Ramanathan Chstiiar!. Learned counsel for the 
appellant relying on i Reddi v. Satyam", contends that this is really an ap lication 
under section 47, Civil Procedure Code and therefore an appeal lay. In the above 
decision at page 638 Wadsworth, J., observes that granting that an order under 
the inherent powers of the Court is not per ss ap ble, if that order is in fact an 
order passed on an application made by one of the parties as ae another party 
and relating to the execution, discharge or satisfaction of the decree, it falls under 
section 47 and for that reason it is appealable. He further holds that an order under 
section 151 for something analogous to restitution would also fall under section 47 
and be subject to an ap and as pointed out in Somasundaram v. Chockalingam?, 
section 47, Civil Procedure Code, covers all cases of restitution. Learned counsel 
also relies on Unnamalai Ammal v. Mathan‘ to show that section 47 governs such 
restitution and therefore the order is appealable. We think this is a case which 
relates to the discharge and satisfaction of the decree and falls under section 47, 
Civil Procedure Code, and therefore the order is appealable. 


The next and the more important question is whether the agth defendant 
can dispossess the appellant who was a purchaser from the decree-holder. It was 
not pleaded in the lower Court that he was not a bona fide purchaser from the decree- 
holder nor is that fact disputed here. The question therefore is how far the purchase 
is affected by the order of the High Court in the Civil Miscellaneous Appeal. It 
may be stated here that at the time the decree-holder brought the property to sale, 
there was no stay of sale in respect of this house and the decree therefore so far as 
this property is concerned can validly and legally be executed. The Court therefore 
had undoubted jurisdiction to sell the property. There was no flaw in the decree 
so as to fix the purchaser with any notice of such a defect. In such cases, it has 
been held that the equitable right to set aside such a decree cannot prevail against 
the rights of the subsequent purchaser for value without notice. In Martmuthu 
Udayan v. Subbaraya Pillai’, the learned Judges observe at page 235 i ' 

“A purchase by the decree-holder, without the permission of the Court, being, under section 294, 

Civil Procedure Code (Order 21, rule 72 of the present Code), not void, but only voidable, it cannot 
for the above reasons be avoided against a transferee in g faith for valuable consideration, and 
this is in accordance with the principle of law that as a general rule, the right to avoid an avoidable 
contract is determined when the vendee has, before the vendor’s election to avoid, transferred the 
property to a purchaser in good faith for valuable consideration.” 
‘In Sheik Ismail Rowther v. Rajah Rowther®, it has been held that following Marimuthu 
Udapan v. Subbaraya Pillai", that a party claiming through a Court purchaser is 
entitled to rely upon the plea that he is a bona fide purchaser for value without notice. 
They further observed : 

“ Assuming that the first defendant in obtaining the decree had been ty of misrepresentation 
or fraud, the proceedings were onl voidable and a bona fide from him is entitled to rely 
-n his title as such. The plaintiff had only an equity to set aside eee e the 

to prevail against persons 
Again in Rhodes v. Padmanabha Chstiiar’, Sadasiva Aiyar and Napier, JJ., state the 
Jaw as follows: ` 
ee aa o a a a 
1. (1 67 M.L.J. 49 : LLR. 57 Mad. 849. - (1 13 MLJ. 291. 
CA aay i 6 Mad 696. x si È hs) ML. MER LLR. 30 Mad. 295- 
3. EE I.LR. 40 Mad. 780. 7. (1914) 1 L.W. 1093. 
4 (1917) 33 ML-J. 413. 
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“Tn Shiolal Bhagoartv. Shambu prasad, the following ing passages occur: ‘A purchaser has a right 
to prenume that the Court has taken the steps necemary to investigate the rights of the parties 
and that it has on that investigation properly decreed a sale. He has no right to call upon the Court 
to protect him from a title not in issue in the cause and no way affected by the decree, but if he 
a proper conveyance of the estate, so that no person whom the decree affects can invalidate the ttle, 
although the decree may be erroncous and therefore to be reversed, I think the title of the purchaser 
ought not to be in ted. If we go beyond this, we shall’introduce doubt on.sales under the 
authority of the Court which would be highly mischievous,’ X 

The effect of the reversal of a decree on a sale held under it was considered by the House of 
Lords in Tommey v. Whits?, Lord Brougham in delivéring his opinion said : ‘ We cannot set aside 
„the sale, for the sale was under the decree of the Court, to a bona purchaser, there being no fraud, 
and ently the setting aside that sale is utterly and absolutely out of the-question ; the sale 
must stand,’ ” i À : - à To 
Referring to Sheik Ismail Rowther v. Rajah Rowthsr?, they state : . 

“Tt was held that even where the decree-holder ca age Rape in Court Seagate an 
been guilty of fraudulent proceedings in obtaining the sale, the title of a third party no 
notice of any defect ın the decree and who purchased it bona fide fram. the decree-holder purchaser 
cannot be impeached.” f - f l ee , ; 
Referring to Zainulabdin v. Muhammad Ashgar Ali*, they state: 

“ Their Lordships of the Privy Council said: that bona fide purchasers who were'no parties to the 
decree which was then valjd and in force had nothing to do further than to look to the decree and to 
the order for sale.” ee ae i A AU oh n 2e + s 
This has been referred to. again in Kannuswami ‘Chet v: Rahimat Ammal”. There 
Sundaram Chetty, J.; says: ~ . 4 BOE ey a8. as : 

“ In Zainulabdin Khan v. Muhammad. Ashgar Alit, their’ Lordships of the Privy Council have 
recognised the distinction between the.cases of bona purchasers in Court auction w. O are no jes 
to the decree and the cases of the decree-holders themselves being the Court pitch derby 
It was held that a sale which had taken place in execution of a decree in force at the time could not 
afterwards be set aside as against a bona fids purchdser not a to the decree, because on further 
proceedings that decree was subsequently reversed by-an te Court.’ In another case the Pri 
Council held that where property was sold in execution of a valid decree and purchased. pore 
by a third party, the existence of a crose-decre¢ for a higher amount in favour of the judgment-debtor 
would not support a suit by the latter against the purchaser to set aside the sale.” 

The above decisions clearly lay down the proposition that where a decree is 
voidable and is not avoided before the. property was transferred to a purchaser in 
good faith and for valuable consideration, the title of the purchaser to the property 
cannot be affected by any subsequent decision affecting the decree. ed 
counsel for the respondent relied on Apparao Bahadur v. Ssetharamiah®, which is 
referred to in Balarama Reddi v. Govinda Reddi”. The first is a case where the decree- 
holder purchased the property in execution of an ex parte decree which was set aside. 
The learned Judges held that the sale became ipso facto void. They observed : 


“ The decree-holder was the party having the conduct of the suit and it is difficult to see what 
equities can arise in his favour in cases where he obtains an ¢* paris decree which is set aside on the 
ground that the defendants were not served. Cases tiers strotgers have purchased in evecution are disin- 

wtshabls as also where the purchaser 1s a defendant. It is wanacessafy to consider whether in cases of purchase 
b defendant, the sale ts oordable or absolutely void.” 


In Balarama Reddi v. Govinda Reddi”, Happell, J., has held that a sale heldin execu- 
tion of an ex parte decree is void when the ex parte decree is set aside. These two 
cases, as pointed out in Apparao Bahadur v. Sestharamiah*, are distinguishable on 
the ground that the decree itself is void. The distinction, as already stated, is 
that where a decree is voidable and unless avoided, the title which passed under 
the decree in force cannot be disturbed. 

` Coming to the facts of this case, it is cledr that the decree’ so far as the 29th 
defendant was concerned is only voidable as he could have resisted execution 
by claiming “the” “benefit” únder Madras Act TV of 1938. He did not choose 





I. 1905 LLR. 29, Bom. 4395. ; $ 1932) 65 MLJ.. 548: o 

2. (1850 rat? 49. ELR ` . (191 eerie care 
3. (1 17 M.L.J. 165 : 30 Mad. 295. a h(t 2 J. 108, 7 
4. ee TLR. 10 AML. 166. 3 4 4 
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i 
to do so and the appeal to the High Court was only by the 13th defendant and though 
the effect of this judgment may enure to the benefit of the 2 th defendant, still at 
that time, as he did not oppose the execution of the decree, he cannot now come 
forward and call upon the appellant who has urchased the pro bona fids 
and in good faith from the decree-holder to deliver possession of the same. We 
therefore hold that the purchaser has acquired good title to this property. 


No other question arises in the case. 


In the result, the order of the lower Court is set aside and the appeal is allowed 
with costs here and Court below as against the 1st respondent. 


K.-C. oS -—— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Map. P. V. RajAMANNAR, Chisf Justice AND Mer. Jousriaz KREANA- 
Swawi NAYUDU. = 
Jonnagadla Secthamma and another ; `.. Appellants* 
` v. , 
Jonnagadla Veeranna Chetty and others .. Respondents. 

Hindu Law— Joint family—Ons mene HOSEN himalf and property partitionsd of for him—Status- 
of remaining mambers— Widow of coparcener—Status of—Interest Hinds Women’s Reghts to Property 
Act—Nature of. 

When a member of a Hindu joint family tes himself from other members of the joint family 
and his share in the property 1 pacino off for him, the remaining coparceners do not necessarily 
become separate in status and they may continue to ers without any special agreement 
amongst themselves and to enj as members of a joint y what remained after such a partition 
of the family property. Whe the i members continue to be joint or not is a question 
of fact to be decided inter alta from the way in w. they carried on their affairs after the departure 
of the previous coparcener. 

Palani Ammal v. Muthwornkatachala, (1924) 48 M.L.J. 85 : L.R. 52 I.A. 83 LLR. 48 Mad. 254 (257 
and 258) (P.C.) and Balkrishna v. Ramkrishna, (1931) ILR. 53 AIL goo (306 and 307), relied on, 


The status of a Hindu widow of a deceased member of a joint family govetned by the Mitakstara 
to 


a member of a Hindu joint family does not effect a severance or et eases of the joint family, merely 
because he leaves behind him a widow who has certain statutory Fig ts under the Act. The widow 


family will continue as before except that the widow would have a special limited. statu night. 
Because the joint family continues, its well-recognised incidents will also continue, namely, the right 
of the kartha to representthe family and to be in management of its affairs, The widow cannot 

from the kartha an account of the management of the joint family cxcept in special circumstances, 
6.4., fraud, misappropriation, etc. The widow cannot be said to be a2 tenant in common with the 


Appeals ] 
dated 11th July, 1947, and passed in O. S. No. 3 of 1947. 

P. Somasundaram and P. Suryanarayana for Appellants in Appeal No. 739 of 
1947 and Respondents in Appeal No. 758 of 1947. 


V. T. Rangaswami Aypangar and K. Kalyanasundaram for Respondent in Appeal 


No. 739 of 1947 and Appellant in Appeal No. 758 of 1947. 

The Judgment of the Court was delivered by 

Ths Chief Fustice—These two apes arise out of the same suit in O. S. No. 12 
of 1945 origi y instituted in the urt of the District Judge, Bellary and there- 
after to the file of the Court of the Subo te Judge, Bellary and 
numbered as O. S. No. 3 of 1947. A. S. No. 739 18 by th¢ plaintiffs and A. S. 
No. 758 by the first defendant. The suit was for partition of immoveable and 
moveable properties and connected reliefs. The first plaintiff is the widow of one 
Rao Bahadur Papayya Setty who died on 21st October, 1937. She was his second 


_ * Appeals Nos. 739 and 758 of 1947. arst November, 1949. 
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wife. The second plaintiff is his son and defendants 2 and 3 are his daughters. 
by the first plaintiff. He had also by her two other daughters, namely, setae 
watamma (P. W. 3) married on the date of the institution of the suit and one Triveni 
who died before suit. his first wife Papayya Setty had two sons, namely, the 
first defendant and one Seetharama Setty. After his death, the members of the. 
paul continued to be joint till the end of August, 1940, when Seetharama Setty 
left the family taking a quarter share of the family properties. On 28th August, 
1940, Seetharama Setty executed what is styled a deed of relinquishment and 
a release by way so saben in favour of the first defendant and the two plaintiffs 
(Exhibit P-1). ough styled as a deed of relinquishment, it is common 
ground that it was really in the nature of a family settlement. The 
terms of the settlement briefly were as follows: Seetharama Betty took towards. 
his one-fourth share the propie described in Schedule A to the document and. 
the properties described in Schedule B thereto were taken by the remaining three 
members of the family. These were left in the possession of the first defendant 
who was the manager of the family. Seetharama Setty relinquished all his rights 
to the B Schedule A SERF as well as to the jewels which were on the n of 
his sister-in-law, i.e., the wife of the first defendant and on the person of his step- 
mother the first plaintiff. He was declared to be not liable for the expenses of 

i of his step-sisters, namely, the daughters of Papayya Setty by the first 
plaintiff and it was agreed that the first plaintiff should meet the expenses of their 
marriages. The only right which Seetharama Setty reserved to himself was the 
right which he may have after her lifetime in the share of the properties to which. 
the first plaintiff was entitled. The document was signed also 2 e first plaintiff 
and the first defendant for himself and as guardian of his brother the second plaintiff. 
As some of the contentions of either side are based upon the language of the clauses 
of this deed, they will be set out later on. The first and second plaintiffs continued 
to remain in the family house along with the first defendant till September, 1944, 
though the relations between the plaintiff and the first defendant were not 
very cordial for some time prior thereto. It is common ground that on or-about 
gth September, 1944, the first plaintiff left the family house with the second 
plaintiff and her unmarried daughters. Saraswatamma, her eldest daughter, 
who was married by the time and her husband continued to live in the family 
house for a few days thereafter, but they too left the house subsequently. On 
gist tember, 1944, the first plaintiff thro her advocate issued two notices 
to the first defendant claiming partition of the y properties on her behalf and 
on behalf of her minor son. There was a reply by the defendant’s advocate 
on the goth September, 1944. The suit was instituted on the 24th February, 


194. 

The plaintiffs claimed a ty,o-third share“of the moveable and immoveable 
properties set out in Schedules A to C to the plaint and the family business carried 
on by the first defendant. The first plaintiff claimed a third share therein absolutely. 
The plaintiffs prayed that a decree may be pene dividing all the moveables and 
immoveable properties shown in Schedules A to G by metes and bounds into two. 

and one part tively, that an auditor may be appointed to take accounts 
of the profits of the joint family business carried on ets the first defendant from 1st 
September, 1940, up to date on behalf of the rear at an account may be taken 
of the fraud and misappropriation committed by the first defendant, that a decree 
may be passed for the amount found due and that a commissioner may be appointed 
for effecting a division of the properties. Schedule A comprised house properties, 
Schedule B agricultural lands, Schedule C gold and silver and precious stones, furni- 
ture and other articles and cash. B Schedule related to outstanding due to the 
family of which the mortgages were separately set out in another Schedule E. 
F Schedule comprised furniture. The machinery described in G Schedule must. 
admittedly be treated as a part of the family house, being in the nature of fixtures. 
It is not necessary to traverse in detail the pleas raised by the first defendant in. 
his written statement as it will be more convenient to take up the items of dispute 
between the plaintiffs and the first defendant seriatim and deal with the contentions. 
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a preliminary decree directing that the houses t item 5 of Sch e 
T inde described in Schedule É, all the items ia Schedules F, and G, be 
partitioned into three equal shares, that accounts be taken as regards the outstandi 

that the amounts realised from the debtors sither by the first defendant or by the 
Receiver be ascertained and the first defendant be liable to account for the realisations * 
made by him, that a commissioner be appointed to go through the accounts and 
ascertain the family liabilities. In of one debt, however, namely, the 
debt due to one Virupakshappa, the liability of the plaintiffs for the same was kept 
open for decision in the suit filed by the creditor to which plaintiffs and the first 
defendant were parties, The first defendant was directed to render an account of 
his man ent from the date of Exhibit P-1, 28th August, 1940, and if it was found 
that the first defendant was in possession of any monies, the plaintiffs will be entitled 
to get two-third share of the same. Defendants 2 and 3 were to be maintained 
by the estate till their iages, and a charge was created to the extent of Rs. 20,000 
against the first plaintiffs alate for their marriage expenses. The debts due by 
the family were to be ascertained by a commissioner after ee een E 
accounts, and had to be barne in three shares by the first plaintiff, second plaintiff 
and first defendant. 


Mr. P. Somasundaram, the learned advocate for the plaintiffs, raised several 
contentions in their appeal. The first two depend upon the terms of Exhibit P-r. 
According to him, that deed effected a severance in status inter se between tho 
first plaintiff, second plaintiff and the first defendant and the first plaintiff became 
entitled to a third share of all the moaia including the agricultural land. There 
is very little in the e of the deed and still less in the evidence on record to- 
support the contention of the appellants that when Seetharama Setty left the 
family taking his fourth share, there was a severance between the first plaintiff, 
the second plaintiff and the first defendant inter se. The family properties were 
divided into two schedules, A and B, of which the properties in Schedule A were 
allotted to Seetharama Setty for his one-fourth share and the properties in Schedule B 
were left for the remaining three members of the family. Clause 3 of the deed 
provided that these properties may be left in the pence of the defendant 
as the family manager. There was no division of the properties in Schedule B 
into three shares. It is now well established that when a member of a joint family 
separates himself from other members of the joint family and his share in the property 
is partitioned off for him, the remaining coparceners do not necessarily become 
separate in status and they may continue to be coparceners without any special 
agreement amongst themselves and to enjoy as members of a joint family what 
remained after such a ition of the family property. Whe the ini 
members continued to be joint or not is a question of fact to be decided inter alie 
from the way in which they carried on their affairs after the d of the previous 
coparcener (see Palani Ammal v. Muthuvenkatachala! and Balkrishna v. shna’). 
In this case there is clear evidence that the remaining members continued to be joint 
even after the execution of Exhibit P-1. It is sufficient to refer to the allegation 
in the plaintiffs’ notices which preceded the suit, Exhibits P-2 and P-g (a) that 
after the separation of Seetharama Setty, the rest of the family continyed ‘to be 
joint as before. The entire plaint proceeds on the footing that both the plaintiffs 
and the defendants were members of a Hindu joint family in joint possession of 
the family properties. The business is described as the ancestral family business 
which the first defendant was conducting on behalf of all the members. In ph. 
18 it is definitely stated that the “ joint family ” had absolutely no debts at ea 
We have no hesitation in holding that there was no division in status between the 

laintifis and the first defendant until the date of the issue of the notices by the 
first plamtiff in September, 1944. 





1. (1924) 48 M.L.J. 8g: L.R. 52 I.A:- 83: 2. (1931) I.L.R. 53 All. goo at 306 and 307- 
-L.R. 48 Mad. 254 at 257 and 258 (P.C.). 
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Mr. Somarundagam’ s contention that the first plaintiff is entitled to an absolute 
interest in a third share of thé suit properties’ is based entirely on the terms of 
Exhibit P-1. Under the Hindu Women’s Rights to Property Act, her interest would 
only be the limited interest of 'a Hindu widow. But it is contended that under 
clause 3 of Exhibit P-1 which was in’ the nature of a family settlement, an absolute 
. estate was conferred on her. The material -portion of clause 3 relating to this 
contention is as follows i— * z 


“I or my heirs shall have no right to or interest in them (Schedule B sbipenien; You are entitled 
to enjoy the said properties with and absolute rights.” 


We do not agree that understood in its proper context, -the last sentence above 
cited was intended to confer, an absolute’ estate on the first plaintiff. In and by 
the clause of which it is a part, Seetharama Setty was relinquishing all his rights 
to the properties in B Schedule and the only reservation was that covered by 
ph 6. After ee ee t to the proper- 
ties in Schedule B, there is the counterpart of the statement that the other members 
of the family are entitled to enjoy them without any claims by him. It is in this 
sense that the words “ with full and absolute tights” should be understobd. Apart 
from this .clause, there are two other clauses which make the intention of the 
parties indubitably clear as regards the nature of the estate to which the first plaintiff 
was entitled. These clauses are clauses 5 and 6, the relevant portions of which 
are as follows :— 
5, * All of us have unanimously agreed and arranged that our step- 


mother should meet the expenses of the marriages of our sisters aforesaid from out of her share of B 
Schedule properties which’has passed to her according to the present Hindu Law in force. ; ; 
ý 6. Reserving the right which I may have, acco: to the then prevailing Hindu Law, 

the lifetime of my A Stcthamma, the a n of us, in regard to her am after 
the Hindu Law now in force, that i hari ee say, excepting such neb, I havo relinquished in your favour 
al} the remaining other tights under ocument. . . 

Obviously the reference to “ ae een Hindu Tai in force ” is to the provisions 
pf the:Hindu Women’s Rights to. - Act, and under that Act there could be 
no question of the nature of the cate | to which the first plaintiff became entitled 
on the death of her husband., Reading-the entire document, it is clear that no 
larger. rights were eonferred on the first plaintiff than the rights which she was 
entitled to under the law. Mr. Somasundaram. relied upon the obligation laid 
on ‘the first plaintiff to meet the marriage expenses of her four daughters from her 
share as supporting his contention. that the parties must have intended to confer 
an absolute estate on her. Otherwise, the allotment of a share to her would be 


practically illusory i in view of the amount of money needed for the expenses 

of the marriage. In-our opinion, this consideration cannot affect the construc- 

for of the e of Exhibit P-1:. We agree with the learned Subordinate 
‘that the first plaintiff is not entitled to an absolute estate in the third share 
¢ suit properties. 


te must, however, be mentioned that this finding would not prevent the first 
plaintiff from alienating a proper and reasonable portion of the properties allotted 
to her for-the'money required for the marriage and the alienee would 
‘be entitled to the popan conveyed to him a eT This is only in consonance 
with the; general du law under which a Hindu widow can convey full title in 
“her husband’s aad A an alienation for necessary purposes. 


+ * + 


[His Lordship after dealing with certain matters not necessary for the pur- 
‘poses of this report, proceeded. ] 

The only question which remains ERE to the first defendant's liability to 
account for his ent for a period prior to the institution of the suit or probably 
prior to the issue of the notice calling for a partition. The learned Judge has 
directed him to render an account, of his management from the date of ibit 
P-1, i.s., 28th August, 1940. Peper tly. he is to render an account to both the 
plaintiffs. In his judgment, however, he held’ that ‘the first plaintiff should be 
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deemed to be a tenant-in-common to the extent of her interest in the property, 
but the second plaintiff was a coparcener with the first defendant and therefore 
the first defendant would be liable to render an account to Aer in respect of her share 
of the properties. Mr. Rangaswami Ayyangar for the first defendant takes objec- 
tion to the decree in so far as it makes the first defendant liable to render an account 
of his management from the date of Exhibit P-1 either to the first plaintiff or to 
the second plaintiff. So far as the second plaintiff is concerned, the learned trial 
Judge himself did not hold that the first defendant was liable to render an account, 

ut evidently as he was directing him to render an account to the first plaintiff, 
he thought that the second plaintiff also might get the benefit of it. But ‘that 
course is indefensible. Under the Hindu Law except in special circumstances; 
a coparcener has no right to call upon the to render an account of his 
management so long as the undivided status continues. He is not entitled to his 
share of the income for any period anterior to the date of the ap of the joint 
status. The decree as drafted declares that both the plaintiffs be entitled to 
get two-third share of any moneys that may be ascertained to be in the possession 
of the first defendant as a result of the enquiry into his management from the date 
of Exhibit P-1. In no event can the second plaintiff be entitled to such a relief and 
we did not understand Mr. Somasundaram maintaining this right. The question 
presents some difficulty so far as the first tiff is concerned. The learned Sub- 
ordinate Judge held that the first plaintiff could not be deemed to be a coparcener 
along with the second plaintiff and the first defendant and therefore she should 
be regarded as a tenant-in-common. We have not been referred to any direct 
authority on the point. We shall therefore refer to a few decisions in which the 
nature and incidents of the special statutory right conferred on a Hindu widow 
by the Hindu Women’s Rights to Property Act were discussed. In Saradambal v. 
Subbarama Ayyar’, Venkataramana Rao, J., held that the property so taken by 
a Hindu widow is liable for the payment of her husband’s debts and is liable to 
be attached by her husband's Seiten: The learned Judge points out that except 
for the restrictions on her powers by. clause (3) of section 3 of the Act, the widow 
takes the husband’s interest subject to the rights and obligations to that interest 
and that interest was the interest of an mndunided member of a Jaat family in the 
Jon family property. 

“ That clause leaves the right to partition untouched but restricts the right of alienation because 
the nature of the interest which she takes is a Hindu woman’s interest.” 

In Natarajan Chattiar v. Perumal Ammal*, the widow of the payee of a promissory 
note endorsed the note in favour of another. It was held by Horwill, J., that the 
endorsee need not procure a succession certificate in favour of the widow before 
instituting a suit on the note. The basis of his decision was that though the widow 
does not obtain the right given under the Act by survivorship, she does not obtain 
her right inheritance either. The effect of section 3, aise (2) and (3), in the 
learned Judge’s opinion, may be regarded 

“ As a survival of the husband’s persona in the wile giving her the same rights as her husband“had 
except that she can alienate the property only under certain circumstances.” * 
She was of course not a coparcener before her husband’s death and she was not 
one afterwards. ‘The next decision to which we refer has an important bearing 
on the question in issue. That is also a decision of Horwill, J., in Satyanarayana- 
charlu v. Narasamma*, In that case a suit was brought on a promissory note by 
baat son of the payee. It was found that the debt sued on was a debt wae to the 
and not to the payce as separate property. The defence was that under 
u Women’s Rights to Pro Act, the widow became entitled to a half 
are of the property and the plaintiff (the son) was therefore not entitled to bring 
the suit without impleading her. The lower Court accepted the defence plea 
and passed a decree for half the amount as the plaintiffs share in the debt. e 
learned Judge held that the defence plea was not maintainable and passed a decree 


1. (1941) 2 ML J. 862: ILL.R. 1942 Mad, 2. (1942) 2 M.L:J. 668. 
630. ` 3 ER a MLJ. a82. 
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in favour of thé plaintiff for the full amount claimed. The ratio decidendi is con- 
tained in the following observations :— : 

“The effect of the death of a with regard to other agricul i 
. bat the widow stands in the hoes of her deceased husmand, and t a ie eee 
she has the rights of her husband, who was a coparcener, she is a member of the joint family and the son 
is the proper person to bring a suit on behalf of the joint family of which his mother is a member.” 

In Kalian Rai v. Kashi Nath!, a similar position was reached by a Division 
Bench of the Allahabad High Court. In that case also the suit was on a romissory 
note by the son of the payee who had died leaving behind him besides the son the 
plaintiff, two widows and a grandson. It was proved by evidence that the payee 
and his son and grandson were members of a joint Hindu family and that the 
plaintiff and his son still continued to be members of a joint family and after the 
death of his father the plaintiff was the kartha of the family. In such ci 
the learned Judges overruled the plea of the defendants that it was not open to the 

intiff the son. alone to sue on the note without impleading the widows as well. 
learned Judges held that so long as a partition had not been made at the instance 
of the widow in exercise of the right conferred on her under sub-section (3) to 
section 3 of the Act, the status of the joint Hindu family continues and the widow 
is capable of being represented in business transactions and in suits by the kartha 
of the family. We are in entire agreement with what the learned Judges said in 
that case as regards the effect of the. provisions of the Act. They said :— 

“The Act was intended to give better rights to women in respect of property—that is the preamble 
to the Act—but there is no indication that the Act intended to interfere with the established law relating 
to joint family. Whatever inroads it may’ have made on the doctrine of survivorshi » it does not 
effect a statutory scverance or dirupuoñ of the joint family. The widow as a member of a joint Hindu 

is to have the same interest ines ned Prapti fied the deceased husband had and this devolu- 
tion not otherwise affect the joint family status unless the widow availing herself of the provisions 
of Tub'eection:(3) claims a partition. As long as she docs not do so, the status of a joint Hindu family 
nah A T Ot nae a a meee la in 
s i su 

be said that she is not a member of a joint Hindu family as long as there in no peritona 
In our opinion, the status of a Hindu widow of a deceased member of a joint family 
ordi Hy the Mitakshara under the provisions of the Act is not that of a copar- 
cener, but that of a member of the joint family with certain special statutory rights. 
The death of a coparcener who is a member of a Hindu joint family does not effect 
a severance or disruption of the joint family, merely because he leaves behind 
him a widow who has certain statutory rights under the Act. The widow cannot 
be. regarded in any sense as the widow of a divided member. The result is that 
the joint family will continue as before except that the widow would have a special 
limited statutory right. Because the joint family continues, its well- i 
incidents will also continue, namely, the right of the kartha to represent the ily 
and to be in management of its affaics. e do not understand the effect of the 
Act is to confer larger rights on the widow of a deceased coparcener than the ri 
which the coparcener certainly would have been entitled to if he were alive. Now, 
a coparcener cannot demand from the kartha an account of the management of the 
joint family except in special circumstances, ¢.g., fraud, misappropriation, etc. 

t does not stand to reason that though the coparcener would not have that right, 
his widow would have it. Some of the anomalies and difficulties which would arise 
by holding that the widow of a coparcener is in any sense of the term a tenant- 
in-common with the surviving co are well described by the learned author 
of the roth Edition of Mayne’s Hindu Law at page 721 :— 

~ “To hold that the widow of a coparcener who takes his interest on his death is strictly a tenant- 
in-common with the coparcenary body is not to give full effect to the words in section g (2), i 
to which she is to have ‘in the property. the same interest as he himself had’ apart from the grave 
complications which it will involve. On thatview, she will be entitled to an account and for a ite 
share of the income, while the others will not be; more than that, it will lead fo and 
hardships’ in connection with the allotment of shards ; and even before partition there would be 


te management and representation and separate BETA Pra ut evidently the intention 
Sithe Ack k oiy tp interrupt narivcishin and ta prema’ the t of a widow so that sho may have, 
the same interest as if she continued the legal persone of her husband till partition,” 
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We therefore hold that the first defendant is not liable to render an account of his 
management for any period prior to the issue of the notices Exhibits P-4 and P-2 (a) 
i.s., 21st September, 1 either to the first plaintiff or to the second#plainti 
‘The decree will be modified accordingly. No other point was raised in this appeal 
by the first defendant. 

So far as the costs of the two appeals are concerned we think the pro er order 
to make is to direct the parties to bear their own costs, because the plaintiffs as well 
as the first defendant have partly failed and partly succeeded in their respective 
appeals. i 

These appeals having been set down to be mentioned this day, the Court made 
the following 7 . 


OrpeErR.—In the lower Court the costs of all parties will come out of the estate. 
K. S. S Decree modified. 
IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnkr, Justice Maor. 
A. M. Mariappa Mudaliar ` .. Plaintiff.* j 
D. . 
The Governor-General-in-Council owning the South Indian . 
Railway .. Defendant. 
- Ratlways Act (IX ef 1890), section 72—Goeds in retlooay goods shed to the knowledge of the goods 
Had fad Wis bong ay eg j 
ho places goods in a rail oods shed without taking initial in tho tter 
Spice ot een epprisng the ocd aed ofa tha er doing to clearly leaves the’ ‘goods at 
his and the rai dministra cannot responsible as there ` „no 
delivery to them of koodi for Being „Tailed. ; ASA ; i as 
But i here to the knowledge of the goods shed officials or with their permission specific 
godda lié ta a goods thed, deposited there betes the ahed I locker for the night, the allva com- 
peny cannot avoid the responsibilities of bailees under section 72 of the Railways Act. Delivery in such 


cases cannot be made contingent on the completion of a stage in process of booking. 
It is an inference to be drawn from the circumstances of each case. ’ 

The liability of the railway company as a bailee is by section 72 of the Railways Act 
and any rules which seek to evade this liability must be to be inconsistent with the Act and 


therefore ultra vires. 


There is really no difference in substance in the liability of the railway company as a bailee under 
section I I saa) a o RAPERE TO tike as müch care of the bailed to them as 
a man of ordinary prudence would er similar circumstances take in their liability as 
restricted in the risk note to cases of misconduct by their servants. . ; 


B. V. Viswanatha Aiyar for Plaintiff. 

S. S. Ramachandra Atyar for Defendant. 

The Court delivered the following - i 

Jupewent.—The plaintiff, a piecegoods merchant of Coimbatore with an 
office in Madras, sues the South Indian way for the recovery of Rs, 6,981-10-0 


as the value of three bales of sarees and cloths which were stolen from the Madras 
Beach Station goods shed. ns! 


' The admitted facts are these. On the ggth May, 1946, the plaintiff’s 
clerk Rajago P.W. 1) pa six bales through a cartman maistry .one 
Pullayya P.W. 2 to be booked to Tuticorin. He placed these bales near the weigh- 
ing machine in the goods shed without any formalities of booking being complied 
with. The next morning the forwarding note, Exhibit P-1, and the risk notes 
Exhibits P-2 and P-3 were numbered and entered by the railway gate clerk D.W. 1 
in the gate book Exhibit D-2 in which the forwarding note Exhibit P-1 was assi 
a number 294. In the meantime one of the bales kept in the goods shed was stolen 
——r en eee 


| ' : ' Or bene 
* A. 5. No. 319 of 1947. ae oe : _ , 15th December, 1949. 


28 THE MADRAS LAW JOURNAL REPORTS, {1950 


the previous night. Rather a belated complaint was made about this disappear- 
ance by Pullayya. Rajagopalan made a complaint (Exhibit P-4) to the Chief 
Commercial Superintendent with a copy to the Goods Station Master, Sankara- 
narayana Ayyar (D.W. 3) who has since retired, and sent a tel to the plaintiff 
in Coimbatore District. The remaining five bales continued to remain in the 
goods shed without apparently anythi ing done till the 1st June when Raja- 
gopalan went with the plaintiff’s son (P.W. 4) who had come from Coimbatore 
and discovered another bale missing. On the advice of the goods station staff 


who ap to have assumed no responsibility for unbooked goods lying in the ` 
i goods P.W. 4 sent,a letter Exhibit P-5 to Trichinopoly bringing to notice 
loss of the second bale and asking for open delivery of the remaining bales 


lying at the Beach station. The Goods Station Master also on 1st June, 1946, sent 
a complaint Exhibit P-12 to the Madras Police enclosing a copy of this letter and 
asking for investigation. There was however neither development nor police 
investigation until the morning of the grd June, the four bales still lying in the 
goods shed. The senior assistant goods clerk D.W. 5 on coming to duty at about 
7 AM. found some coloured thread scattered outside the main goods shed gate 
way. He immediately sent word to the station master D.W. 3 who arrived and 
telephoned to the police. After a head constable arrived the goods shed gate, 
the seals of which were in tact, was opened. It was subsequently discovered that 
a third bale belonging to the plaintiff had been stolen obviously by thieves during 
the night. The Inspector of Railway Police, Egmore, A.W. Fernandez who has 
since retired arrived at that morning and found underneath the main corrugated 
iron gate which closes the railway line which admits the wagons into the goods 
shed a space about a foot wide which had been formed in the masonry of the floor, 
through which on experimentation he found that a medium sized man could squeeze 
without a scratch. It is not disputed that this was the modus operandi. by which 
thieves entered the goods shed and made away with these bales. These investi- 
gations resulted in a case against two accused a woman (A-1) and a man (A-2) 
not reg ety of the railway who were convicted, the former under section 411, 
Indian Penal Code and sentenced to rigorous imprisonment for four months 
the latter under section 414, Indian Penal Code, to rigorous imprisonment for 
only one month. They produced sarees from hiding- places on confessions they 
made. Twenty-eight sarees were returned by the police to the plaintiff who has 
in his claim given credit for their value. 
: A significant piece of evidence is furnished by the Railway Police 
inspector E.W, g who deposed that the Goods Station Master (D.W. 3) who worked 
in this capacity from pc Dat ees 1946 told him that he had sent up a report 
about this depression er the main railway gate to his superiors in July 194 
and that no action had been taken. In the report D.W. i az on 3rd June, roe. 
to the Railway Police after his telephone message he said this :— 

“ Theft might have occurred during night only through the main gate as there is a gap left 
even when the is closed and secured.” 
D.W. 3 was not asked in his chief examination anything about the ere he sent 
up in July 1945. “The learned advocate for the plaintiff says that he did not cross- 
danae DW 6 on this poine I think well isedly, leaving it to the railway 
company to rebut the evidence given by the investigating Inspector. The Assistant 

eer of the South Indian Railway examined as D.W. 4 merely filed a plan 

Exhibit P-4 of the Beach Station. ` these thefts he ins the main gate 
and found the masonry underneath it between the right hand railway line and the 
granite stone dismantled and dug up end be agreed Marat WAT poni le for a man 
to-go through this when the gate was shut. He periodically inspected the goods 
shed every six months but found nothing wrong but said that he knew nothing 
of any complaint about this gate made in 1945. There is therefore no specific 
evidence vie railway company negativing evidence of the Railway Police 
Inspector that such a complaint about'the depression under this main railway gate 
was made even in July, 1945. I must find therefore at the commencement that 
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there was this defect in the gate brought to the notice of the railway authorities 
which they unfortunately neglected to rectify. It may be that by the use of a 
crowbar this depression was e for purposes of these thefts and camouflaged 
by being filled with earth and debris to escape notice. The railway company 
repudiated liability for the loss of three bales in a prolix written statement mainly 
on two grounds: (1) that the bales had not been delivered to them to be carried 
rail within the meaning of section 72 of the Railways Act and (2) that they were 
absolved from liability under the notes Exhibits P-1 and P-2 as there was no 
misconduct on the part of any of their servants. These are the two main points 
which arise for determination though the Master framed the following issues :— 


1. Were the plaintiff’s goods placed in the sole custody and ion’ of 
the defendant Railway as all in paragraph 3 of the plaint and did the defendant 
accept thesame for transport on 2gth May, 1946? 


2. Did the defendant Railway become liable either as bailees or otherwise 
for the safe custody of the goods left in their possession ? 


3. Was the theft in the goods shed occasioned the negligence or any 
other defect in maintaining the goods shed and is the defendant liable for the loss 
caused to the plaintiff? 


4. Was not the defendant in any event liable to protect the plaintiff’s inte- 
rest after the first theft at the shed? 


5. To what damages is the plaintiff entitled-? 


6. Is the defendant liable to pay plaintiff the damage suffered by him under 
the circumstances set out in the plaint ? 


7. Is the defendant absolved under Risk Notes A and B in the case ? 
8. To what reliefs is plaintiff entitled ? i 


` The plaintiff has put forward an unacceptable case about the initial deposit 
of the six bales in the goods shed. The evidence of the cartman maistry Pullayya 
who was well known to the goods shed staff as a customer who booked 
for various clients tries to make out that he took these six bales along with the 
forwarding note and risk notes (Exhibits P-1—P-3) signed by P. W. 1 in his 
cart to the goods shed on 27th May, 1946, and was told that there was no booki 
of pi that day and very s y left Exhibits P-1 to P-g in the goods shed’ 
with one of the clerks. He took the 6 bales back. He was later told by P. W. 1 
that the goods could be booked on the 29th on which date he brought these six 
bales to the shed in his cart. The evidence of Pallayya which is most 
cnaalidectory is t when after placing the bales near the weighing machine 
he asked for the railway receipt the weighing clerk told him that it was not a booki 
day and asked him to come the next day. In cross-examination Pullayya sai 
that the “‘ ” presumably D. W. 3 and his clerk told him to take the bales 
on the 27th aipougli he says that they retained Exhibits P-1 to P-g. I have 
no hesitation whatsoever in disbelieving Pullayya’s evidence which is obviously 
embellished and calculated to prove from the fact that Exhibits P-1 to P. 
were continuously in the possession of the railway company that even from the anh 
May, that the mere placing of these bales in the goods shed on the 2gth established 
delivery to the railway company for despatch. f 

The gate clerk D. W. 1 whom I believe says that he comes on duty at 11 AM. 

and that he finds on his table a pile of fo ing notes placed there by cartmen 
which after check he enters in serial order in his gate books Exhibit D-2. Numbers 
I to 500 åre given and then a fresh series is commenced for the forwarding notes. 
His evidence which is not disputed is that there were certain days nominated for 
booking piecegoods to Tuticorin, namely, Mondays and Thursdays. He has no 
ee coming to him on the 27th and making any 
enquiries, Whether Pullayya did actually bring the 6 bales in his cart on the 
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aih itself along’ with Exhibits P-1 to P-3 is quite immaterial. As a cartman who 
knew the ins and outs of booking goods I gravely doubt whether. he in fact took 
the trouble to-cart these goods without first ascertaining whether they could: be 
booked--that day. What I am convinced about is that he never handed over 
Exhibits P-1 to. P-3 to any goods shed railway clerk on the 27th May. -How then 
were these six bales‘registered by the gate clerk on the morning of the goth with 
descriptions taken from Exhibits P-1 to P-g after one of the six bales placed’ in 
the goods shed the ing before had disap . It is in evidence that there 
are two goods sheds, one a larger goods shed where these were placed and the other 
-a smaller one in which the station master or the chief goods clerk has his 
office. It is admitted on all hands by the goods railway clerks examined and also 
by the Railway Inspector P. W. 3 that in the larger goods shed there were lying 
both booked and unbooked consignments and also in a different portion of this 
goods shed inward packages received awaiting delivery to consigness. 


The gate clerk D. W. 1 has described the procedure of booking goods in various 
stages, (1) numbering the forwarding notes and risk notes and entering them in 
the gate book, (2) their being taken to the weighing clerk, (3) marking of the bales 
and {4) actual loading into the wagon after which railway receipts are given, 
D. W. 1 asserts that unbooked goods on any day must be taken away, and not left 
at the goods shed during the night and the railway company point to a 1 placard 
posted that goods kept in the goods shed at consigners’ risk unless the forwarding 
notes are tendered and ted. It appears to be quite possible in the confusion 
which seems to have reigned in this goods shed for a cartman known to the goods 
shed staff as being a professional booking agent to have placed these bales near 
the weighi machine without arousing any suspicion or even apprising them of 
the fact that he had done so. As I have said the conduct of the cartman ae 
quite apart from the unsatisfactory evidence he has given is most suspicious. He 
has failed to explain the most important piece of evidence in the case that the 
numbering of the forwarding notes iu the gate book was only on goth June, 1946, 
DEEE ot bien laced six bales in the goods shed the evening before. Even 
assuming that whad placed the bales in the goods shed intending to book them he 
should afier having got the forwarding notes numbered have discovered the theft 
of t e bale much earlier that morning in the process of booking. The stron 
adele ter is that he kmew the day of the week on which the railway book 
these to Tuticorin and why he brought these bales to the station that day 
before has not been satisfactorily explained. , The position might have been different 
if the forwarding notes had been registered in the gate book on 29th May, 1946, 
before he took these bales to the goods shed. In the circumstances there is no satis- 
factory evidence at all that Pullayya did deposit six and not five bales in the goods 
shed on the agth or that the railway company were even apprised of the existence 
of these bales in their goods shed on the night of 29th May, 1946, nor is there any 
evidence except that of the interested ‘and unreliable testimony of Pullayya that 
any ‘clerk gave him ission to keep the bales near the weighing machine 
for the night. yone who places goods in a railway goods shed without taking 
any initial step in the matter of booking or even apprising the goods shed officials 
that he is doing so clearly leaves the goods there at his own risk and the railway 
administration cannot be held responsible as there has been no delivery to them of 
such goods for being railed. 


The position as regards the two remaining bales which were lost during the 
night of 31st May, and and June, as it ap to me is quite different. As 
them the entire staff were apprised of the existence of these five bales which 
had been brought to the station for despatch for being railed. The forwarding 
note and risk notes had also been. numbered. I do not believe the evidence of 
- W. 3 that he-not only disclaimed responsibility on “ep May, 1946, but asked 
Pullayya to take the bales away and that he refused. five bales were there- 
fore to the full knowlege.of the railway servants in the goods shed in railway custody 
ynder.somewhet. peculiar circumstances, -it is true, with one bale all to have 
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been stolen from their goods shed before they can be deemed to have accepted 
deli . These goods were allowed to be alongside other booked -articles and 
the railway administration retained them in their custody clearly as bailees under 
section 72 of the Railways Act. The learned advocate for the railway urges that 
their delivery is not complete unless the goods are either ‘ marked’ or loaded in 
the wagon. There is a wealth of authority as regards this contention against the 
defendant. In Secretary of State for Indiav. Sheo Bhagwan Chiranjilal1, it was held that a 
consignment of bales of hemp deposited in a railway shed with the permis- 
sion of an authorised servant of the railway was delivery within the meaning ‘of 
the Act, although no forwarding note was even tendered by the consignor and no 
receipt was granted to him. In that case the goods were destroyed by fire caused 
by sparks from an engine. The railway company was held to be grossly ne here 
in failing to make adequate and reasonable provision for the protectio oF ese 
ie Other decisions laying down the same principle are Jalim Singh Kotary v. 
stary of State for India*, Ramchandranath v. G., I. P. Railway*, Narsinggirji Manfg. 
Co. v. The Great Indian Peninsula Ratlinay*, - H 
Mr. Ramachandra Ayyar has elaborated an argument for the railway 
administration that although the bales may have been in their goods shed to the 
knowledge of their servants from the goth May, they only Hability after 
the goods are actually loaded and that under section 72 of the ways Act read 
with section and section 47 they can, as I understand his argument, postpone 
the vesting of liability by the formulation of certain rules. Under section 54 a 
railway company may impose conditions not inconsistent with the Act with respect 
to the receiving, forwarding or delivery of any animals or goods. Under section 
47 (J) the railway company may make rules consistent with the Act for regulating 
the terms and conditions on which they will warehouse or retain goods at any 
station on behalf of the consignee or owner. He lays stress on clause (1) of the 
forwarding note itself which contains a condition accepted by the consignor that 
the railway shall not be accountable for any articles unless they are booked and a 
receipt for them given by their clerk or agent. He concedes that in the face of the 
ane ee I have referred to supra, this condition, so far as it relates to the actual 
e of the receipt is ultra vires but he contends that the goods must be booked 
before liability of the railway administration commences, and that the vesting 
of liability in the railway is ned til the goods are at any rate loaded in the 
wagon, an act which completes the booking. The liability of the railway company 
as a bailee is governed by section 72 of the Act and any rule which seeks to evade 
this liability must be deemed to be inconsistent with the Act and therefore slira 
vires. - 
Whether there has or there has not been delivery to the railway adminis- 
tration is an inference of fact from the circumstances of each case. Ifthe consignor 
was specifically refused permission to keep his goods in the goods shed over night 
and directed to remove them by the officials responsible it may be possible to hold 
that the goods would lie there entirely at the consignor’s risk without any contract 
of bailment. But in cases where to the knowledge of the shed officials or 
with their permission specific goods lie in a goods shed, deposited there before 
the shed is locked up for the night, the’ railway company cannot as it appears to 
me avoid the responsibilities of bailees under section 72. It must be remembered 
that the consignor in such a case is afforded no’ facilities for watching his goods 
at night. They are taken into the exclusive custody of the railway company and 
im this case they lay side by side in the goods shed along with boo articles and 
also articles awaiting delivery to consignecs. Delivery in such a case cannot be 
made contingent on the completion of a particular stage in the process of booking. 
It is an inference to be drawn from the circumstances of each case. I have no 
hesitation in finding that in this particular case the railway administration must 


be deemed to have accepted delivery of the five bales which to the knowledge-. 





1. (1935) LL.R. 38 All. 576. 3- (1915) LL.R. 39 Bom. 48 
2. a IL.R 31 Cal. gsr. 4. ia ee Bom. L,R. 406. 
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of their goods shed officials were in their goods shed, when it was locked up for the 
night on the goth May. A complaint had been made that one of the bales had | 
been stolen from the goods shed the night before. A consignor who sends goods 
to the goods shed some of which get lost during the day before the goods shed staff 
accept delivery would be on an entirely different footing and cannot make the 
railway administration liable as bailees. It is on this principle that no liability 
for the first bale alleged to have been lost on the night of the 2gth May can be fastened 
on the railway ; but as regards their liabilities as bailees under section 72 ‘of the 
Act as regards the second and third bales lost, there can, I think, be no doubt. 


The liability of the railway company must of course be restricted to the 
risk note Exhibit P-2 and it is siren a! the consignor strictly to prove misconduct 
of the railway servants which led to his loss. Prior to 1924 the words in this risk 
note were “ wilful negligence ”. In- some ish decisions the words used and 
construed in such risk notes were “wilful misconduct’’. The meani f the 
word “ misconduct ” has been elaborately considered by Venkaldramana RAG; Js 
in Roshan Umar Karim & Co. v. Madras and Southern Mahratta Railway Co.,. Lid.! 
In Bengal Nagpur Railway Co. v. Moolji Sikka & Co.1, Suhrawardy, J., took the view 
that the present risk note was wider and more comprehensive in ing the 
liability of the railway. The distinction between ‘‘ misconduct and wi mis- 
conduct ” was considered in Norris v. Great Central Ry. Co.3, where Lush, J., held 
that mere carelessness on the ‘part of the railway servants was not sufficient and 
did not constitute intentional wrong conduct ee to wilful misconduct. 
Venkataramana Rao, J., after a comprehensive review of all the available authority 
defined ‘ misconduct’ as follows: “ A mere omission to do what is expected of a 
person to do constitutes misconduct’ whereas if such failure is directed to inten- 
tionally cause mischief or loss to any person, then it is called wilful misconduct. 
With great respect I am in complete ent with the definition. There is 
really no difference in substance in the liability of the railway company as a bailee 
under section 151 of the Contract Act who is expected to take as much care 
of the goods bailed to them as a man of ordinary prudence would under similar 
‘circumstances take and in their liability as restricted in the risk note to cases of 
imisconduct by their servants. 


The facts of this case present no difficulty or nice distinction, in any event 
between misconduct and what is not misconduct on the part of the railway servants. 
In the first place there was this defect in the railway gate which had not been rectified 
since 1945. In the second place there was the apathy of the goods shed Station 
Master and staff in taking no immediate action to stop a recurrence of the astonish- 
ing thefts of these large bales. It may be that they laboured under the delusion 
that as the goods had not been technically booked the railway administration 
were in no way liable for their loss. The least the Station Master should have done 
was to have put special watchmen on duty at this gate or to have telephoned imme- 
diately to the police at any rate after the disappearance of the second bale.. A 
railway watchman has been examined as D.W.6 who, as may be expected, swore 
to his being ia a constant state bE vigilance all through the aight, In Brabant X Co. 
v. King‘, the House of Lords expressed the view that the obligation of a bailee 
included not only the duty of taking all reasonable precautions to obviate risks 
but the duty of taking all proper measures for the protection of the goods when 
such risks were imminent or had actually occurred. Finally there is the irresistible 
inference from he facts that the removal of the contents of these bales each weighing 
4} maunds in astonishing succession could not have been achieved without the 
active connivance of some of the railway servants. In Khairati Lal v. B. B. & Cl. 
Railway", Banerji, J., held that such an inference was a legitimate one in rather 
similar circumstances. The concentration of the culprits on this lot of unbooked 
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bales to the exclusion of other booked articles is prima facie suspicious and permits 
a reasonable inference that this concentration rose from a delusion which the railway 
servants were under that unbooked articles in the goods shed were not the subject- 
matter of responsibility of the railway administration but were fair game to be 
preyed upon with impunity. I find misconduct on the part of the railway servants 
clearly proved as regards the second and third bales lost. 


In the result plaintiff will have a decree for two-third of the plaint claim less 
Rs. 280 the value of some other saris returned to him by the police subsequent to the 
plaint with proportionate costs against the railway ion. ` 


K. S. Suit decreed in pari. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. Justiaz SATYANARAYANA Rao AND Mr. Justicg Viswa- 
NATHA SASTRI. 


V. N. V. Devarajulu Chetty & Co., Madras .. Abpplicants* 
s. 
The Commissioner of Income-tax, Madras .. Respondent. 


Income-tax Act {XI of 1922), section 10 (2) (xv) —Disselution of partnership and formation of new frm— 
Registration of neo frm—.loo fum becoming assesses —Payznent to the retiring members out ef projis earasd by 
neto frm—Deduction—-[f allowable. ‘ 


A firm of five started a wholesale business in piecegoods, After some |ime two of the 
five partoers retired from the firm and the three remaining parers thereafter carried on the business 
under the same name and style as before, but as a new firm, which is the asscssec. Each of the two 
una PET Yho bad Sanoa sare ac the old ies wi pad Di ere oe eee ee 
of oid firm up to he Cateel daeolunion ar me result of an arbitration award. Thu set omen 
was subject to a reservation rights of the two retiring partucis ae ‘orward 
contracts for the purchase of piecegoods from abroad that already been entered into by the old” 
form but the deliveries under which had not been effected, and in respect of these goods it was decided 
that the outgoing partners shall fix their value and allow the partners of tbe new firm to deal with the 
goods and pay the retiring partners a part of the profits. The profits of the two retired partners in 
respect of these s were also paid to them by the new firm. t new frm was amescd by the 
Income-tax er for the year of account for a sum as the profits of their business, which sum 
included the sum paid to both the old parmem in respect of goods which arrived under the forward 
contract entered into by ahs old firmi But which were sold by the new Grin. 


It was contended by the assessee that the whole profits should be apportioned as between the 
five old parmers and in the alternative that in computing tio prof of the feat af account pie 
sum paid to the old partners by the new firm should be d 


Held, (i) The tribunal was right in upholding the decision of the Income-tax Officer that the 
profits of the firm should be apportioned only between the three present partners and not between 
the five old partners as claimed by the mesece. 


(ii) The tribunal was not right in disallowing the sum paid to the old on the ground 
that the payment has been made out of the profits earned by the assessec . In the circum- 
stances, the payment in question was really part of tbe price or consideration paid for the - 
chase or acquisition of the stock in trade of the business and the expenditure waa’ part ok ibs 
ordinary current revenue expenditure: of the-busincas and is en admirable deduction: m computing 

pro i 


Case referred to the High Court by the Income-tax A Tribunal, under 
section 66 (1) of the Indian Income-tax Act, 1922 (Act XI of 1922) as amended 
by section g2 of the Income-tax (Amendment) 1939 (VII of 1939) in 66 R.A. 


12 Madras of 1946-47 on its file. 
T. S. Nagaswami Aipar for Applicants. 
C. S. Rama Rao Sakib for Respondent. 
The Judgment of the Court was delivered by 
Viswanatha Sastri, 7.—The following two questions have been referred to us: 
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. ‘tı. Whether in the circumstances of the case the Tribunal was Tight in upholding the 
Pea Gl ier Sat mat hoer that the profit af the firi should be apportiònod between the three 
present pa tners and not between the five old partners as claimed by applicants ? 

a Whether in the alternative, the Tribunal was right in disallowing the sum of Ra, 18,911-12-0 
Paid to the old partners on the ground that the payment har been made out of the profits carned by 
tbe applicant Ree ' ' s g A 


The facts which have given rise to this reference-have to be briefly stated, 
V. N. V. Devarajulu Chetty & Co., a firm of five ners, started a wholesale 
business in piecegoods, Indian and foreign, in Septem 1940. On gist October, 
1942, two of the five partners retired from the firm and the renina i seta 
thereafter carried on the business under the same name and style as before, but as 
a new firm. This new firm is the assessee in the case and the applicant for reference 
to this Court. ee eve, EE ers who had a three annas share 
in the old firm, was paid a sim of Rs. 6,3 for his share of the assets and profits 
of the old firm up tothe date of dissolution as the result of an arbitration award. 
This settlement was subject, however, to a reservation of the rights of the two retiring 
partners in respect of certain forward contracts for the “ purchase of piecegoods 
from abroad that Had already been entered into by the old firm, but the deliveries 
under which had not been effected. In respect of these goods, of the uantity 
of 336 bales, it was decided that the outgoing partners should fix their value and 
allow the partners of the new firm to deal with ¢ goods and pay the retiring partners 
a part of the profits. As the deliveries under these forward contracts were problema- 
tic owing to the conditions created by the last war and the prices of foreign piece- 
goods were also shooting up, it was not possible at the time of the dissolution of the 
old partnership to settle the rights of the partners inter se in respect of these forward 
contracts. A tity of 317 bales arrived from Manchester about September 
1943 and these bales were takon delivery of and sald by the aed? firm and the profits 
on such sales were realised by the new firm. The arbitrators directed that each 
`of the two old partners should be paid by the new firm a sum of Rs. 6,530 in 
of the interest of the old partners in the goods and their share of the profits i 
by the sale of the 317 bales. A further quantity of 17 bales, arrived sometime 
later and these were also taken delivery of and sold at a profit by the new 
firm. A sum of Rs. 2,935-14-0 was paid to each of the two old partners by the 
new firm in respect of their interest in these goods and their share of the profits 
areng from their sale. On 16th March, r the two old partners executed 
ad of release in favòur of the new firm consisting of the three continuing erg 
reciting therein the aforesaid arrangements and payments. The new was 
assessed by the Income-tax Officer for the year of account ending 31st March, Kati 
the assessment year being 1944-45, in the sum of Rs. 45,088 as the profits of 
business for the year. is sum of Rs. 45,088 included the sum of Rs. 18,91 1-12-0 
aid to both of the old ers in respect of the goods which arrived under the 
orward contracts en into by the old firm but which were sold the new 
firm. ‘The new firm, the assessee in-this case, claimed that the sum of - 45,088 
should be apportioned among the five old partners and not among the three conti- 
nuing partners who alone had been registered as a firm in the year of assessment. 
The assessee also contended, in the alternative, that in computing the fits of 
i oe the sum of Rs. 18,911-12-0 paid in that year to old partners 
e new firm, should be deducted from the sum of Rs: 45,088 and the balance 
e was liable to be taxed as the profits of the new firm. Both these contentions 
have been negatived by the Appellate Tribunal as well as the Income-tax Officer 
and the A te Assistant Commissioner. ’ ; 
The first contention of the assessee is clearly untenable. The old firm consist- 
ing of five ers had been dissolved as early as 31st October, 1942 and the formal 
deed of release, dated 16th March, 1944, executed by the two retiring ers 
affirmed this fact. The profits on’ the sales ‘of the 934 bales were ived in the 
course of the business of the new firm at a time when the new firm was carrying 
on.the business in its own right and handling and selling the goods as owner. The 
new firm was, charged on its profits of the year of account 1943-44 withoyt any 
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reference to the old partners who had retired in 1942. The new firm isti 
of the three surviving ers alone had been regi as a firm in 1948-44 an 
1944-45. Consequently the profits of the year of account, namely, 1943-44 what- 
ever they were, had to be apportioned between the three partners of the new firm 
and not among the five partners of the dissolved firm. The decision of the Revenue 
authorities and the Appellate Tribunal on this point is correct and the first of the 
questions referred to us is therefore answered in the affirmative and against the 
assessee. 


The second question, however, raises a more debatable point. The case of 
the assessee is that the sum of Rs. 18,911-12-0 paid to the old partners pursuant 
to the decision of the arbitrators, did not form part of the taxable profits of'the new 
firm, though the sum was paid out of the profits of the business carried on by the 
new firm and therefore entered as a disbursement in its accounts. It is also claimed 
that the said sum represented an expenditure laid out wholly and exclusively for 
the purposes of the business of the new nm aad ior tho purpose of ee 
in trade and earning profits by the sale of such stock and that the expenditure 
was therefore an admissible deduction under section 10 @) (xv) of the Act. The 
contention of Mr. Rama Rao Sahib for the revenue authority is that the sum of 
Rs. 18,911-12-0 paid to the old partners was paid from and out of the profits of the 
nev fay in view ob thar es annas hare Ta e ald Grin and tats payment made 
from and out of profits is not exempt from liability to income-tax. His further 
contention was that the amount in question was paid by the new firm as part of the 
price payable for the purchase of the interest of the two retiring partners in the 
old firm’s assets and goodwill and was therefore a capital expenditure whose deduc- 
tion was prohibited by section 10 (2) (xv) of the Income-tax Act. Lastly he contended 
that even if the forward contracts had to be considered separately and in isolation 
from the rest of the business, as the arbitrators did, the sum of Rs. 18,g11-12-0 
was the price paid for the acquisition of the interest of the retiring partners in those 
unexecuted contracts and would still be in the nature of a capital expenditure 
whose deduction in computing the profits of the new, firm was not permissible, 
The arguments on both sides were supported by reference to a large number of 
cases, English and Indian. nE i 

It is a familiar principle of income-tax law that the destination or application 
of profits, once they are made or ascertained, is immaterial and'the way in which 
person applies his income, profits and gains does not affect his liability to tax on 
such income, profits and gains. Strong reliance was placed by the learned advocate 
for the revenue authority on the Pondicherry Raliway Co.’s case1, where Lord 
Macmillan observed : ton 

“ Payment out of profits and conditional on profits being earned cannot accurately be described 
as a payment made to earn profits. It assumes that ts have first come mto existence. But 


profits on their coming into existence attract tax at that pomt and the revenue authority is not concerned 
with the subsequent application of the profits.” - 


These general observations were misunderstood to the prejudice of the tax-payer 
for sometime in later decisions both here and in England. That the above state- 
ment of the law was somewhat wide and should not be applied as a touchstone 
to all cases was recognised by Lord Macmillan himself in his judgment in the case 
of the Union Cold Storage Co. v. Adamson*. Romer, L.J., in the Court of Appeal in 
that case, held that where a company, for the purpose of enabling it to carry on 
its trade, placed, itself under an obligation to make money payments, the amount 
of which was dependent upon the profits earned, or the payment of which was 
contingent upon certain-profits being earned, payments made in discharge of that 
obligation were admissible deductions in computing the taxable profits of the com- 
KRA This decision of the Court of Appeal was affirmed by the House of Lords. 

ith reference to his Own earlier pronouncement Lord Macmillan said : 

1, (1913) 61 M.L.J. 251 : LR. 38 L.A. 239 : 2. (1931) 16 T.C. 293 at 331. 
ERG Saat 691 e (P.C.). : t 3 ‘ a E PY 
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“ When therefore in the passage referred to by the Attorney-General in the Pondicherry Reilmey 
Ca.’s case*, I said that a ‘payment out of ts and conditional on profits being earned cannot 
accurately be described as a payment made to carn profits’, I was dealing with a case in which the 
obligation was, first of all, to ascertain the profits in a prescribed manner after providing for all outlays 
incurred in earning them, and then to divide them. Here, the question in whether or not a deduc- 
thon has to be made in ascerteining the profits and the question ix not one of the distribution of profits 
at all.” 7 


In a later case before the Judicial Committee Lord Macmillan who delivered 
the judgment of the Board disapproved of the interpretation Lee upon the Pondi- 
cherry Railway Co.’s case1, by the Bombay High Court and held that Tata Sons, Ltd., 
a limited company could in computing the assessable profits of its managing agency, 
deduct 25 per cent. of those profits which it had to pay over to certain finan- 
ciers of the Tata Power Company, Ltd., of which Tata Sons, Ltd., was the managing 
agent. The deduction of a percentage of the profits earned from the taxable 
profits was allowed as the payment in question was made in consideration of services 
rendered by way of fnadcal BANCE, Lord Macmillan distinguished the Pondi- 
cherry Railway Co.’s case1, as being one where the ascertained net profits had to be 
shared among two persons. See Tata Hydro Electric Agencies, . Ve Commissioner 
of Incoms-tax*. In Indian Radio Cable Communications,\Lid. v. Commissioner of Incoms-tax?, 

Maugham dealt with the position in this way : 

“Tt may be admitted that, as Mr. Latter contended, it is not universally true to say that 
a payment the making of which is conditional on profits being earned, cannot properly be described 
as an expenditure incurred for the of earning such’profits. The typical exception, is that 
of a payment to a director or manager ol a commission on the profits of a company. Jtmay, however, 
be worth pointing out that an apparent difficulty here is really caused hy using the word ‘ profits’ 
in more tian one sente, If a company having made an apparent net profit of 10,000 bas then 
to pay £1,000 to the directors or managers as the contractual recompense for their services during 
the year it is plain that the real net profit is only £9,000. A contract to pay a commission at ten 
per cede on the net profits oF th year mst necessarily be held to mean on tenet ts before the 
deduction of the commission, is., in the case supposed; a commission on the £10,000.’ 


The true or and effect of the decision in the Pondicherry Réilway Co.’s case}, 
were clearly stated by Greene, M.R., in the British Sugar Manufacturers, Lid. v. Harriss *. 
In that case a company which was carrying on the business of sugar manufacture 
£ to pay to two other bodies for a period of four years 20 cent. of the 
net profits of the company, in consideration of their giving to company tho 
benefit of their technical and financial knowledge, experience and advice: Finlay, J., 
in the Court of first instance, felt bound by the Pondicherry Railway Co.'s case’, to 
hold against the inclination of his own opinion that the go per cent. of the profits 
paid as remuneration to the two-other bodies by the company was not an admissible 
deduction in computing the annual profits of the company. The Court of Appeal 
chat ese Aae decision and Greene, M.R., who delivered the leading judgment obser- 
as follows : 4 


“Tn the present there are two funds of so-called profits which come into the picture. The 
first one is the fund whi has to be ascertained for the purpose of calculating the 20 per cent, In 
ee ee ts of this com ely, the shareholders have 
no concern. It is for the purpose, and the purpose , of ascertaining what is to be paid 
to the Skoda works and to the Corporation. Now, when that amount has been ascertained, that 
fumd ceased to have any usefulnes, at all, and it then becomes necessary to ascertain what are the 


divisible profits, and for that to take another account and the account that is taken then 
would be an account which not bring in d iation, but would also take into account 
the sum that had been paid out to the S ‘Works: and the Corporation upon the taling of the first 


under which before ascertaining the ible profits of the company at all, the works and 
Corporation are to receive-upon a particular conventi a commission sum as remunerar- 
thon for their services, 





1. (1931) 61 M.LJ. 251: L.R. 58 ILA. a89: TLR. 1997 Bom. 388 (P.C.). 
LLR. 54 Spars (P.C). g. I S Uae 591 at 599. 
2. (1937) a J. 763: LR. 64 LA, g15 : 4 (1938) 2 . $90 at 235. 
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The learned Master of the Rolls explained the observations of Lord Macmillan 
-in the Pondicherry Railway Co.’s case!, as referring to a division of the real net profits 
which had nothing to do with the rendering of any service which contributed to 
the making of the profits. Romer, L.J., posed the question arising for consideration 
and answered it thus (British Sugar Manufacturers, Lid. v. Harris*) :— 

“Tg the payment that has to be made by the trader under the contract, which is in question, 
in truth a mere division of profits with another (company) or is it in truth a payment to the 
other party the amount of which is ascertained be peleren a wo the pred Whether the particular 
case falls on one side of the line or the other is very often a question of extreme difficulty.......... 
The payment is 2 payment necessary for the purpose oe the company or the trader to earn 
the profits of its trade and, therefore, it is a egitimate deduction from its profits when ascertained 
for the purpose of assessment under Schedule D.’ 

The fact that payments for services ‘rendered or goods supplied are measured 
according to a share of the profits does not in our opinion affect their admissibility 
as deductions. It is the uslity of the payment that is the test and not its admeasure- 
ment. The distinction is between a contract for payment of profits simpliciter and 
a payment in consideration of service using the expression in a broad sense which 
is deductible before the taxable profits are ascertained. There may be instances 
of payments conditional on profits being earned and out of the profits’ earned, 
which are yet diture incurred for earning such profits, the most familiar instance 
being that of a di tor or manager of a company or an expert adviser or financier 
being remunerated by a commission based on a percentage of the profits. The 
real question is, is the payment made by the trader under a contract, a mere division 
of the profits with another who has purchased or otherwise acquired a right to a 
share of the profits or is it a payment to the other party in consideration of work, 
service or assistance rend ‘or material supplied, the amount of such payment 
being ascertained on the basis of the profits earned. The distinction is well brought 
out in the judgment of Lord Macmillan in the Tata Hydro Electric Power Co.’s case?, 
where 25 cent. of the profits of the managing agency paid to the financiers of 
the Tata Power Company, Ltd., was held to be a permissible deduction in compu- 
ting the profits of Tata Sons & Co., Ltd., the rah agents of the Tata Power 
Co., Ltd., but not in ss ee the profits o e Tata Hydro Electric Co., 
Ltd., who took an assignment of the managing agents’ rights from the Tata Sons, 
Ltd., undertaking to pay, as of the consideration for the assignment, the 25 
per cent. of the profits payable -the Tata Sons, Ltd., to the financiers. As observed 
in Robert Addis X Sons, Tid. v. Cininiissionse of Inland Reana 

“ It is necessary to ascertain the true nature of the expenditure and to ask first the question: is 
ita panor the company’s working expenses, is it expenditure laid out as part of the process of profits 
earning?” 

To apply the above principles to the present case, the two old partners had each 
a three annas share in the old firm. They had certain “valuable rights” 4n respect 
of the forward contracts for the purchase of piecegoods as the market was risi 
owing to war conditions. Their rights in respect of these contracts were isola 
and reserved at the time of the dissolution on g1st October, 1932, when all other 
matters were settled. The ds arrived and were taken delivery of and sold by 
the new firm at a considerable profit. Under section 37 of the Partnership Act, 
the retiring partners had a right to a share of these profits which were made by the 
new firm with the assets of the old firm. Consequently that part of the profits 
payable to the old partners by the new firm under an obligation imposed by law 
was not in truth, the income, profits and gains of the new firm. See Bejoy Singh 
Dudhuria v. Commissioner of Income-tax Calcutta’. 


The matter may also be looked at in this way. The arbitrators decided that 
the sum of Rs. 18,91 1-12-0 should be paid to the grained alanis by the new firm 





in respect of the rights of the former under these fo contracts and in consi- 
I. (991) 6 M.L.J. ası : L.R. 58 I.A. 239: ILR. 1937 Bom. 388 (P.C.). : 
ILR . 691 Koy 4 (1924) LR. 8 T.Q. 671, 
2. (as0 2 eB 220 at 299. 5. (1599) 65 M.L. J. 285: L.R. 60 I.A. 196: 
3. (1937) 2 M.L.J. 763: L.R. 64 LA. 215: LLR. Go Oal. 1029 .C.). 
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deration of the new firm handling and disposing of the entire 334 bales as part of 
their stock-in-trade. This sum was paid out of the profits made by the new firm 
and was paid because the new firm had made profits out of the sale of the 334 bales 
delivered under the contracts entered into by the old firm. This sum was really 
pan the price paid by the new firm to acquire full exclusive title to-the goods 
the old partners and it must be remembered that the goods so acquired were 
the stock-in-trade of the new firm which sold the goods and thereby made a large 
profit. If instead of taking cash the two old partners who had themselves started 
their own piecegoods business, had taken delivery each of the 3/16th share of the 
goods delivered under the forward contracts and sold the goods on their own 
account, they would well have been within their rights and made a profit directly. 
In such an event the new firm could only have sold 10/16th of the total number 
of bales and their profits would neve ee prop oruenately = Instead, the new 
firm uired the entire quantity e g y payi c retiring partners 
the Sa OF Ret 18.42 1, whi according to the award ak the arbitrators, repre- 
sented the percen of the profits payable to the old partners for their having 
parted with the goods or ther Hight in e goods in favour of the new firm. The 
suin though paid as representing the old partners’ share of the profits was really 
the price aid b the new firm for the acquisition’ of an exclusive right to the goods 
which formed the stock-in-trade and is ore a revenue expenditure laid out 
solely and exclusively for the business of the new firm, 
Mr. Rama Rao Sahib es that the sum of Rs. 18,911-12-0 is a capital and 
not a revenue expenditure of the new firm, because, according to him, the substance 
_ of the transaction was that the amount in question was paid as part of the consi« 
deration for the acquisition by the. new firm of the interest of the partners in the 
old firm. Sums paid to retiring partners in lieu of their share of the assets and 
rofits of the firm by the .continuing pomas who acquire the interest of the 
pae and run the business as before, but as a new firm would only be capital 
expenditure and not a'reyenue expenditure and its deduction is not permissible 
in computing the profits of the new firm. The position would be the same whether 
the stipulation is for payment of the consideration for the acquisition in a lump 
sum or in annual or other instalments, Delage v. Nugget Polish Co., Ltd.1 United Stael 
Co., Lid. v. Cullington*, City of London Contract Corporation, Lid. v. Styles?, I.R. v. 
‘British Salmson Acro Engines, Lid.*, Constantinesco v. Rex*, Tata Hydro Electric Agencies, 
- Lid. v. Commissioner of Income-tax*, Royal Insurance Co. v. Watson’, In the present 
case the sum of Rs. 6,399-6-8 paid to each of the retiring partners at the time of the 
dissolution of the partnership as the price of their releasing all interest in the partner- 
ship assets including goodwill would be in the nature of a capital expenditure. 
But the two other payments ting to Rs, 18,911-12-0 made to the retiring 
partners in respect of the wad oara pursuant to the decision of the arbitrator 
stands on a different footing. It may be observed that in income-tax cases the same 
result in a business sense may be reached by means of transactions clothed in two 
different legal forms one of which may attract tax or exemption from tax while 
the other may not. It has been said on high authority that a person is entitled 
Sariiadpe his affairs as not to attract taxes imposed by statute provided he acts 
within the law ; if he succeeds in ordering them so as to secure this result, he cannot 
„be taxed, however unappreciative the revenue sae may be of his ingenuity. 
Inland: Revenue Commissioners v. Duke of Westminster®, I. R. v. Fisheries Executors®, 
If a partnership is dissolved, it is open to the partners to isolate and keep in common 
an asset of the partnership and if that asset is realised thereafter, it ought to be 


divided between the partners in proportion to their shares in the original partner- 
ships, Gopala ‘Chetti v. Vijayaraghavachariar}®, In ‘the present case, the sum of 
Pe ae ee i 
-i (19 L.T. 6821: >- I.L.R. 1937 Bom. 388 (P.C). 

2. rose 23 T.G. yis As F r8 AC. 1 (BG). 
.3 (I 2 T.C. 239. h . i338 A.C, 1, 19. 

4 1938 2 K.B. ise z g. (1 A.C. » 412, 

1927) 11 T.C. 730, 742. 10. (1922) 43 385 Z L.R. 49 I.A. 181: 

» (1987) 2 MLL J. :LR. 6g LA aig: LLR. 45 378, &: ). 
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Rs. 18,911-12-0 was not paid as consideration for the uisition of the interest 
of the old partners in the including its goodwill and other assets, but was paid 
statedly as the consideration for the acquisition of an exclusive right to the stock- 
in-trade of the new firm. 


Even 80, Mr.: Rama Rao. Sahib contends that moneys laid out in acquiring 
rights under unexecuted contracts which might be of value to a trader or business- 
man are in the nature of a capital expenditure and he cited the case of John Smith 
& Son v. Moore1, and the City of London Contract Corporation, Lid. v. Soer in support 
of his contention. The following observations of Lord. illan in the Fata 
Hydro Electric Agenciss, Ltd. v. Commissioner of Income-tax?, are pertinent in this 
connection : ‘ ; ` 

“ Their Lordships recognise, and the decided cases show how difficult it is to discriminate between 
expenditure which is, and expenditure which is not incurred solely for the purpose of acquiring pro- 
fits or gains. In the present case, their Lordshipe have reached the usion that the payments 
in question were not expenditure so incurred by the appellants. They were certainly not made 
in the process of earning their profits; they were not payments to creditors for goods supplied or 
services rendered to the appellants in their business, they did not arise out of any transactions in 
the conduct of their business... ...... In ahort the obligation to make these payments was 
undertaken by the appalant in consideration of their acquisition of .thẹ rights and opportunity 
to earn profits, is., of the right to conduct the business and not for the purpose of producing profits in 
the conduct of the business.” ‘ 


For the pied ates of the rule permitting deduction of a revenue expenditure and 
prohibiting deductions of capital expenditure, it is necessary to differentiate between 
fixed capital and circulating or floating capital. Fixed capital is pro which a 
trader retains in his possession and use in the carrying on or conduct of his business ; 
€g., land, buildings, plant, machinery, fixtures, good-will, etc.’ Circulating or 
floating capital consist of property which a trader deals in, buys and sells in the 
ordinary course of business with the object: of ing profits, e.g., stock-in-trade 
of every description. Circulating capital is capital which is turned over and in the 
process of being turned. over, yields profits or: loss. Fixed capital is not involved 
directly in that process and remains, unaffected by it., Vanden Bergha, Ltd. v. Clerk*, 
Inland Revenue Commissioner v. Res Rowthers Development Syndicate*. Floating or 
circulating capital consists of raw materials to be worked up and of the manufac- 
tured articles to be sold in the case of a business of manufacture and sale and of 
goods which are merely bought and sold in the case of a selling business as in this 
case. With these goods the business is carried on and it is on the turnover of these 
and their replacement by further goods bought that the trader makes his profit or 
loss. Consequently expenses incurred for the purchase of acquisition of which 
form the Aokin kade or the circulating or floating capital of a business are proper 
and necessary deductions in computing the profits of the business. Such expenses 
are treated differently from expenditure on the fixed capital of a trade or business 
which is an inadmissible deduction in computing the profits of the trader. “The 
very case cited by Mr. Rama Rao Saheb John Smith and Son v. Moore*, illustrates 
the difficulty of drawing a line between fixed and circulating capital. There the 
assesse uired as part of a running business of coal exporters certain unexecuted 
contracts for the supply of coal at favourable prices rynning over a particular period 
and the price paid for the acquisition of those contracts, was as estimated by account- 
ants a sum of £30,000. The assessee claimed to deduct the sum of £30,000 as part 
of the purchase price of his stock in trade, namely, coal. There was a difference of 
opinion amo e learned Lords both as'to the result and'as regards the grounds 
of decision. Viscount Haldane (who was in the majority), disallowed the claim 
of the assessee on the following grounds $ a . a 

“The appellant of course made profit with a circulating capital by buying coal under the 
contracts he acquired from his father’s estate at the stipulated price of 14 shillings and i 
it for more ; but he was-able to do this simply because he had acquired, among other assets of his 





i igi a A.G. 18. : 4 (1935) A.G. 481. 

2. (1887) 2 T.Q. 239. ; F 1928) A.C, 182. 

3. (1937) 2 MLL.J. 763: L.R. 64 I.A, 215: 1921) 2 A.C, 19 at 20, 
I.L.R. 1937 Bom, 388 at 400 (P.Q.). 
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retaining them that he was able to employ his circulating capital in buying under them. I am 
accordingly of opinion that, although they may have been of short duration, they were nonetheless 
part of his capital,” : 
Different tests have been laid down by learned Ju of the Courts in land 
to distinguish between capital and revenue expenditure. In Vallambrasa ber 
Co., Lid. v. Farmer}, Lord edin drew a distinction between expenditure which 
is paid once and for all and expenditure which will recur year after year and 
suggested that the former would normally be capital expenditure and the latter 
expenditure, on revenue account. This was however only a rough and ready test. 
In the British Insulated and Helsby Cables v. Atherton®, Viscount Cave suggested the 
following test : $ =, 

“ But when an expenditure is made, not only once and for but with a view to bringing into 


The same test was suggested by Rowlatt, J., in Ounsworth v. Vickers, Ltd.?, namely, 
the distinction between expenditure which is to meet a continuous demand and 
expenditure which is made once and for all. The most common instance of sums 

id in respect of a continuous demand would be moneys paid for acquiring stock. 

ving considered 'the tests propounded by learned Judges in various cases, we are 
of the opinion that no one test is conclusive in any particular case. The question 
has to be considered in a reasonable manner and according to the ordinary princi- 
ples of commercial accountancy. 


_ The present case is clearly distinguishable on its facts from the decision of the 
House of Lords in John Smith X Son v. Moor*, There was no acquisition here of 
rights under contracts which related to the whole structure of the business or which 
formed the framework within which the circulating capital operated. 

Nothing more was purchased or acquired than a certain quantity of piece- 
goods which the new firm’ acquired and paid for. There was here no transfer of 
rights under unexecuted contracts which provided the means of making profits by the 
retiring ers to the continuing partners. In order to acquire an exclusive title 
to the goods which formed their stock-in-trade the new firm had to pay the price 
actually stipulated as payable to the manufacturers and in addition a sum of 

Ra, 18,91 1-12-0 to the quondam Poe: In other words the cost of the goods to the 
new firm was the invoice price of the goods plus the sum of Rs. 18,91 1-12-0 paid to 
the partners. Without such payment, the goods could not have been acquired 
or sold by the new firm as their goods and the profits could not have been made by 

The payment in question was really part of the price or consideration 
paid for the purchase or acquisition of the stock-in-trade of the business and the 
expenditure was part of the ordinary current revenue expenditure of the business. 
The goen question were of the kind which the new firm bought and sold as part 
of its business and th ee ee The 
were brought for c and were in fact resold for profit. We do not think that 
there is anything in’ the nature of capital expenditure in the purchase of stock 
tequired for immediate resale during the year. 

_ . The other cases referred to by Mr. Rama Rao Sahib do not call for detailed 
notice.. Payments made for the exclusive privilegs of excavating shells or chanks 
for the purpose of a business as distinct from payments made for the purchase of the 
raw materials themselves have been held to inadmissible deductions. Commis- 
Sioner of income tas v. Chengalraya Mudaliar®, Commissioner of Incoms-tax v. Chengalraya 
Chatty®, Abdul Kayam Sahib Husain v. Commissioner of Income-tax™. These cases are clearly 
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ble from the present case and would require to be reconsidered in the 
fight of the decision of the Judicial Committee in Mohanlal Hargovind v. Commissioner 
of Income-tax1, that a current expenditure does not become a ital expenditure 
merely because the material is provided by something like a evan contract 
under which a person, for the payment of a lump sum down, secures to himself 
the exclusive supply of raw material for a period of over a year. The present case 
has reference only to two consignments of goods consisting of 394 bales and the 
contracts themselves did not provide for any “ supply of goods” for a continuous 
period of time ahead. There was here no payment for the assignment of rights 
under contracts whose object was to ensure a handy supply of goods for a con- 
siderable time for the benefit of the business. 


Section ro, sub-section 2, clause(xv) of the Income-tax Act authorises the deduction 
of any expenditure not being in the nature of capital nditure laid out or expended 
wholly or exclusively for the purposes of a business when computing its profits and 
gains. ‘This clause would cover the bulk of the outgoings of a business and autho- 
rises the deduction of what would, in most cases, be the main expenditure of a trade 
or business such as the purchase of raw materials or the stock-in-trade. The decisions 
of the House of Lords on the corresponding but more dita ae provisions of the 
English Income-tax Act, have established the principle that if a deduction, hove 
not specifically allowed, is neceasary or proper to be made in order to ascertain 
profits and gains of a business atcording to ordinary commercial practice, it ought 
to be allowed, provided there is no prohibition against such allowance in the statute. 
The deduction of expenditure incurred for the trade or business is indeed involved 
in the very idea of profits and the profits and gains of a business have to be ascer- 
tained according to ordinary methods of commercial , subject to the provisions 
of the Act as require a departure therefrom by way of prohibition of certain deduc- 
tions, The classical authority for these propositions would be found in the judgments 
of Lords Parker and Sumner in Usher’s case: Usher's Wiltshire Br Ltd. v. Bruce? 
and in the judgment of Viscount Cave in the British Insulated and Fleisby Cables v. 
Atherton*. ‘These principles have been applied to cases under the Indian Income-tax 
Act by the Judicial Committee in the Commissioner of Incoms-tax v. Chitnavis* and in 
the recent case of Mohanlal Hargovind v. Commissioner of Incoms-tax1. In the last 
case Lord Greene stated the posititon quite concisely in these terms : 

“ There is no definition of that expression (capital expenditure) which must, in their Lordshi 
opinion, be construed in a business sense save in so far as there may be rules of construction applicable 


toit Their Lordships feel no doubt thatina business sense this expenditure is expenditure on revenue 
account and not on capital account...... 


Applying the test laid down in that case we are of the opinion that the sum of 
Rs. 18,g11-12-0 paid to the old partners by the new firm was an item of revenue 
expenditure and an admissible deduction in computing the profits of the new firm, 
the applicant in this reference. 


The second question referred to us is answered in the negative and in favour of 
the assessee. The assessec having succeeded in this reference would be entitled to 
his costs which we fix at Rs. 250. 


V. P. S. Second question in reference answered 
in favour of the assesses. 





1. ) 2 MLJ. 571 oe 3i on 76 3. (1926) A.C. 205 at air. 

I.A. Peia 1949 Nay. 4, Golo es MLJ. 361: LR. 59 I.A. 290 
a (1915) A.C. 493 at Mg as io a.) 
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[THE SUPREME OOURT OF INDIA] 


(Original Jurisdiction.) 


Present :—H. J. Kania, Chief Justice, S. Faz Aur, M. PaTANJALI SASTRI 
MEHBRGHAND Manajan, B. K. MURHERJEA AND S. R. Das, JJ. 


[Under Article 32 of the Constitution of India for a Writ of Habeas Corpus.] 


A. K. Gopalan .. Petitioner." 
a. E s 
The State of Madras ? os Opposite Party, 
Union of India ..  Intervener. 
Preventive Detention Act (IV ef 1950), sections 3, 7, 12 and 14 and the Constitiwtion, Articles 
14, 19, 21, 29 axd 32 (1)—Validity of the Preventive Detention Act— Tests to be ied for f 1a, p 
ion—Preveatins detention—If covered by Article 19—" Law” in Article 21— ing—Article 22, if b 
construed as a complets code 


In ana lication ankles section gi (1) of the Constitution for à writ of Haheas 
detention of applicant by tie 


of Articles 13, 19 and a1 of the Constitution and that the provisions of the Act were 
Er accordance with Artele wa of the Constinutian. The erin e] that the impugned lesulidica 
abridges or infringes the right: given by Articles 19-21 and is ajso not in accordance wi the permissive 
1 on preventive detention allowed under Article 22 (4) and (7) and in particular is an 
ment of the provisions of Article 22 (5). 


Held (Fazl Ali and Mahajan dimenting) : The Preventive Detention Act is‘ not invalid as in 
anyway ing the Articles of the Constitution, 


By the Full Court.—The provisions of section 14 of the i Act when it prohibits the dis- 
closure of the grounds of detentian contravenes or abridges the t given under Article 22 (5) and 
are therefore invalid. But this decision would not affect the of the rest of the Act as the 
section can be severed from the rest of the Act. ig 


Per Kania, C.F.—If there is a legislation di attempting to control a citixen’s freedom of 

of expression or his right to assemble and without arms, etc, the question whether 

i is saved by the relevant saving clause of Article 19 will arise. If, however, the legis- 

lation is not directly in respect of any of these subjects, but as x result of the operation of other legi- 

lation, for instance, for punitive or preventive detention, his right under any of the sub-clauses is 

abridgcd, the question of the application of Article 19 not arise. The true approach is only 

to consider the directness of the egislation and not what will be the result of the detention otherwise 
valid, on the mode of the detenu’s life. 


On a true construction of Article 19, both preventive and Punitive detention are outside the 
ecope of Article rg. 


Sn ke eee oie h ing of “ jus” to “ law ” in Article ar. The deliberate 
omission of the word “ due" m Article a1 fends strength to the contention that the faarstie 
aspect of “ law ”, ix., to consider whether it is reasonable or not by the Court does not form part of 

It cannot be said that Article 22 is a complete Code in itself. Article a1 has to be read as 
supplemented by Article a2. 


Beating in mind the provisions of Article 22 read with Article a46, and Schedule VII, List I, 
Hany 9 List III, Entry 3, it is clear that Parlimen t is empowered to enact a law of preventive 
tuon. 


Section 3 of the Preventive Detention Act is no delegation of l power to make laws. 
It only confers discretion on the officer to enforce the law made by the It cannot be said 
to be slira vires. : 


Section 7 of the Act runs on the same lines as Article ea 5) and 6) and infringes no provision 
of the Constitution. Clause (5) of Article 22 cannot be an ae a fundamental right to be 


heard by an independent tribunal. 


Section 12 of the Act cannot be challenged on the ground hat it does not conform to the provisions 
of Article 22 (7). 


Section 14 of the i Act appears to be a drastic provision which requires considerable 
Soot Gece We Poe Its provisions abridge the right given under 
Article aa (5) and are therefore lira vires. 





* Petition No. 19 of 1950. gth May, 1950. 
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L e ae of persona RA Ow oD tive Se ee toa complete depri- 
vation t guaran 19 (1 . The i conception is that personal 
uH and freedom of movement connote the same thing and the wats coed te Article 19 (1) (d) 
must be construed according to this concepiion. Article 19 (1) (d) tees the right of freedom 
of movement in its widest sense, that freedom of movement being the essence of personal liberty, 
the right guaranteed under the Article is really a right to personal liberty and preventive detention 
is a deprivation of that ee a anan E Bet to snes ented Fada 
review as is permitted i Artide 19 (5). The scope of the review is simply to sce w any 
particular law imposes any unreasonable restrictions. 


It cannot be sald that the word “law” in Article a1 means only State-made law. 


The authors of the Constitution have mado it that the Parliament should put certain 
ifications into the Act which it is empowered to pass Article a2 (7) (a), »o that by means of 
specifications, the necessity for enacting so drastic a law should be a t an the face of it 


and its application should be confined to the classes and circumstances 


Section 12 of the inpugned Act takes away a mest important safeguard conferred on the 
subject by the Constitution and is not a valid provision, since it contravenes the very provision in 
the Constitution under which Parliament derived its competence to enact it. ; 

There is nothing wrong or unconstitutional in either section g or 7 of the Act. 

The real sections which offend the Constitution are sections ra and 14 of the impugned Act. 
Though section 14 may be severable irom the rest of the Act, section 12 goes to the very root of the 
legislation in as much as it deprives a detenu of an esential safeguard. 

Per Patanjeli Sastri, 7.— Article 1 tees protection for the more important civil liberties 
of citizens who are in the exlogaisntoh freedom, while at the same time la down restrictions 
which the Legislature may pro impose on the exercise of such rights and it nothing to do 
with the deprivation of liberty or imprisonment which is dealt with by the succeeding three 
Articles, 

It cannot be said that the word “ Law” in Article g1 means the immutable and universal 
principles of natural justice, It means “ positive or State-made law”. , 


The language of Article 21 is gencral and covers deprivation of personal liberty or 
ceai aT would terete ba Torie ie i EE AAA Gack 


It cannot be said that section 12 of the impugned Act does not comply with the requirements of 
clause (7) of section 22. 


ig te EE REE PE of Article 22 (5) and Article g2 in so far as it 
prohibits the detained from di to the Court the grounds of his detention com- 
municated to him by the detaining authority or the representation made by him against the order 


of detention, and ts the Court from examining them for the purposes aforesaid and to that 
eatit mat be bad under Article 44 (2) to be void. This does not however affect the rest of 
the Acı which is severable. 
Per Makajan, 7.—Preventive detention in substance is 2 negation of the freedom of locomotion 
teed under Article 19 (1) (€) and it cannot be said that it restricts it. Be that as 
le may, the tion for consideration is whether it was intended that 19 would govern a 
law made er Article aa. a go Selene iy epipolar ar the subject 
of preventive detention provision has been in Article 22, and that being so, the only correct 
approach in examining the vahdity of a law on the subject of preventive detention is by considering 
whether the law made satisfied the requirements of Article 22 or in anyway abridges or contravenes 
them and if the answer is in the affirmative, then the law will be valid, but if the answer isin the nega- 
tive, the law would be void. 


It cannot be said that in ing “ satisfaction of the Government ” as the standard for j 
acts of persons who are subject to tho law of preventive detention, section g of the 
Act in anyway contravenes Article 22 of the Constitution. 


Section 7 of the Act gives full effect to the provisions of Article ag (5). 


No circumstances as required by Article 2a (7) has been stated in section 12 of the impugned 
Act and it does not fulfil the requirements of clause (7) of Article ag and is not a law which falls within 
the ambit of that clause and so it is void. 


Section 14 of the Act when it prohibits the disclosure of the grounds contravenes or abridges 
-the right given by Part III of the Constitution to a citizen and is ælira sires the powers of the Parliament 
to that extent. 


Per Mukherjea, 7.—The that has to be considered is whether a law relating to pre- 
ventive detention is a Court of law on the ground of reasonableness under Article 19 (6) 
of the Constitution nasmuch as it takes away or abridges the right to free movement in the territory 


of India guaranteed by claus 1 (d) of the Article. 
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What clause (1) (d) of Article 19 contemplates is not freedom from detention, cither punitive 
or preventive ; it tes to and of a different aspect or phase of civil liberty. 

The Court is not entitled to examine the reasonableness or otherwise of the Preventive Detention 
Act and see whether it is within the permissive bounds specified in clause (5) of Article 19. 


The contention that the Preventive Detention Act is invalid, by reason of the fact that the pro- 
cedure it lays down is not in conformity with the rules of natural justice does not fall for consideration. 
It is eno if the law is a valid law which the ture is com t to pas and which does 
not transgress any of the fundamental rights di in Part IL of the Constitution, 

Though section 12 of the Preventive Detention Act has not been framed with due regard to the 
object which the Constitution had in view, it cannot be said that the section is invalid as being ultra 
vires the Constitution. It is not obligatory on Parliament to prescribe both the circumstances and 
the classes of cases. 

Section 14 of the Act docs materially affect the fundamental rights declared under Part III 
of the Constitution and for this reason it must be held to be illegal and ultra vires, but as it can be 
severed from the rest, the whole Act is not affected. ‘ 

Per Das, 7.—The of Article 19 (1) (d) is to guarantee that there shall be no State barrier. 
It has nothing to do with the freedom of the person as such. 

A lawful detention, whether punitive or preventive, does not offend against the protection con- 
ferred by Article 19 (1) (a) to (a) and (g) for those rights must necessarily cease when the 
of the is la taken away. short, those ts end where the lawful detention begms. 
The validity oF otherwise of preventive detention does not on and is not dealt with by Article 19. 

There is no scope for the introduction into Article 21 of the Constitution of the doctrme of 
“due process of law” even as regards procedure. 3 
7 If some procedure is provided as envisaged by Article 21 and the compulsory requirements of 
‘Article 22 are obeyed and carried out nobody can under our Constitution complain of the law 
providing for preventive detention. Therefore, a preventive detention law which provides some 
Pe a ee ee is ec oe Oke 22 (4) to (7) must be held to be a good 

w, however odious it may appear to the Court to be. 

M. K. Nambyar, Senior Advocate, Supreme Court (S. K. Atyar and V. G. Rao, 
Advocates, Supreme Court, with him), instructed by S. Subramaniam, Agent 
for Petitioner. } 

K. Rajah Aiyar, Advocate-General of Madras (C. R. Pattabhi Raman and 
R. Ganapathi, Advocates, Supreme Court, with him), instructed by P. A. Mehta, 
Agent, for State of Madras. 


M. C. Setalvad, Attorney-General for India (Findralal, Advocate, Supreme 
Court, with him), instructed by P. A. Mehta, Agent, for Intervener. 
The Court delivered the following 
Jupaments : Kania C.F. :—This is a petition by the applicant under Article g2 
1) of the Constitution of India for a writ of habeas corpus against his detention in the 
Jail. In the petition he has given various dates showing how he has been 
under detention since December, 1947. Under the ordinary Criminal Law he was sen- 
tenced to terms of imprisonment but those convictions were set aside. While he was 
thus under detention under one of the orders of the Madras State Government, on the 
ist of March, 1950, he was served with an order made under section 3 (1) of the Pre- 
ventive Detention Act (IV of 1950). He challenges the legality of the order as it is con- 
tended that Act IV of 1950 contravenes the provisions of Articles 13, 1g and 21 
and the provisions of that Act are not in accordance with Article 22 of the Consti- 
tution. e has also challenged the validity of the order on the ground that it is 
issued mala fide. The burden of proving that allegation is on the applicant. Be- 
cause of the penal provisions of section 14 of the impugned Act the applicant has 
not disclosed the grounds,supplied to him, for his detention and the question of mala 
fides of the order therefore cannot be gone into under this petition. 


The question of the validity of Act IV of 1950 was argued before us at great 
I : is is the first case in which the different Articles of the Constitution of 
India contained in the Chapter on Fundamental Rights has come for discussion 
before us. The Court is indebted to the learned counsel for the applicant and the 
Attorney-General for their assistance in interpreting the true meaning of the 
relevant clauses of the Constitution. l ‘ 


II] A. K. GOPALAN V. THE STATE OF MADRAS (3.0.). 45 


In order to appreciate the rival contentions it is useful first to bear in mind the 
general scheme oft ce Constitution. Under Article 53 of the Constitution the execu- 
tive power of the Union is vested in the President and is to be exercised by him in 
accordance with the Constitution either directly or through officers subordinate to 
him. The legislative powers of the Union are divided between the Parliament and 
Legislatures of the States. The ambit and limitations on their respective powers are 
found in Article 246 read with Article 245, Schedule VII, Lists 1, 2 and g of the 
Constitution. For the Union of India the Supreme Court is established and its 
powers and jurisdiction are set out in Articles 124 to 147. This follows the pattern 
of the Government of India Act, 1935, which was the previous Constitution of the 
Government of India. Unlike the American Constitution, there ig no Article 
vesting the judicial power of the Union of India in the Supreme Court. The material 
ae substantially altering the edifice are first in the Preamble which declares 

dia a Sovereign Democratic Republic to secure to all its citizens justice, liberty 
and equality and to promote among them all fraternity. Part III of the Constitution 
is an important innovation. It is headed “Fundamental Rights”. In that 
Part the word “ State ” includes both the Government of the Union and the Govern- 
ment of the States. By Article 13 it is expressly provided that all laws in force in the 
territory of India, immediately before the commencement of the Constitution, in 
so far as they are inconsistent with the provisions of this Part, to the extent of such 
inconsistency, are void. Therefore, 3i laws in operation in India on the day the 
Constitution came into force, unless otherwise saved,to the extent they are inconsistent 
with this Chapter on Fundamental Rights, become automatically void. Under 
Article 13 (2) provision is made for legislation after the Constitution comes into 
operation. It is there provided that the State shall not make any law which takes 
away or abridges the rights conferred by this Part and any law made in contravention 
of this clause to the extent of the contravention, be void. Therefore as regards 
future legislation also the Fundamental Rights in Part III have to be respected and, 
unless otherwise saved by the provisions of the Constitution, they will be void to the . 
extent they contravene the provisions of Part IJI. Under Article 245 (1) the 
legislative powers conferred under Article 246 are also made “ subject to the pro- 
visions of this Constitution,” which of course includes Part III dealing with the 
Fundamental Rights. The term law in Article 13, is expressed to be wide enough 
to include Acts, inances, Orders, Bye-laws, Rules, Regulations and even custom 
or usage having, in the territory of India, the force of law. The rest of this Part is 
divided in seven divisions. ‘ Right to Equality ” is found in Articles 14-18, “ Right 
to Freedom ” in Articles 19-22, ““ Right against Exploitation ” in Articles 23 and 24, 
“ Right to Freedom of Religion” in Articles 25-28, “ Cultural and Educational 
Rights ” in Articles 29 and go, “ Right to Property ”? in Article g1 and “ Right to 
Constitutional Remedies” in Articles 32°35: In this case we are directly concerned 
only with the Articles under the caption “ Right to Freedom” (19-22) and Article 32 
which gives a remedy to enforce the rights conferred by this Part. The rest of the 
Articles may have to be referred to only to assist in the interpretation of the above- 
mentioned Articles. 


It is obvious that by the insertion of this Part the powers of the Legislature 
and the Executive, both of the Union and the States, are further curtailed and the 
right to enforce the Fundamental Rights found in Part III by a direct application 
to the Supreme Court is removed from the legislative control. The wording of 
Article 32 shows that the Supreme Court can be moved to grant a suitable relief, 
mentioned in Article 32 (2), only in respect of the Fundamental Rights mentioned 
in Part III of the Constitution. 


The petitioner is detained under a Preventive Detention Order, made under 
Act IV of 1950, which has been passed by the Parliament of India. In the Seventh 
Schedule of the Constitution, List I contains entries specifying items in respect of 
which the Parliament has exclusive legislative powers. Entry g is in these terms : 


“ Preventive detention for reasons connected with Defence, Foreign Affairs or the Security 
India ; persons subjected to such detention.” j “ 
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List III of that Schedule enumerates topics on which both the Union and the States 
have conourrent legislative powers. try 3 of that List is in these terms: 

- ‘ Preventive detention for reasons connected with the se of a State, the maintenance of 

public order or the maintenance of supplies and secvices essential to community ; persons subjected 
to such detention.” 
It is not disputed that Act IV of 1950 is covered by these two Entries in List I and 
List III of the Seventh Schedule. The contention of the petitioner is that the 
impugned legislation abridges or infri inges the rights gi by Articles 1o21 and 
is also not in accordance with the permissive legislat ee preventive detention 
allowed under Articles 22 (4) and A and in particular is an infringement of the 
provisions of Article 22 (5). It is therefore necessary to consider in detail each of 
these Articles and the arguments advanced in respect thereof. 

Article 1g is for the protection of certain rights of freedom to citizens. It 
runs as follows :— 

“19. (x) AU citizens shall have the right— 

(a) to freedom of speech and expression ; 

(b) to assemble peaceably and without arms ; ~ 

(c) to form associations or unions ; 

(d) to move freely throughout the territory of India ; 

(e) to reside and settle in any part of the territory of India ; - 

GD) to acquire, hold and dispose of property ; and j 

(g) to practise any profemion, or to carry on any occupation, trade or business. 

(a) Nothing in sub-clawe (a) of clause (1) shall affect the operation of any existing law in 
so far as it relate to, or prevent the Seite fom makinig any law relating to, 'ibel, slander, aes, 
con Court matter 
he mode of ae ae heehee ee ermines 


ee Nothing in ib-claiwe (e Sg rsa apm ae e pae ay existing ; law 
as it imposes, or tate from making any law imposing, in interests of public 
order or morality, Ceana ie erica on the exercise afiho right conferred by the said sub-clause. 

(5) foe eee (d), («) and Ae oes ieee shales eoe y 
existing law in so asiti or t tate i wi ing reasonable 
Pegtrictions on the exercise af any ef the righ conferred by the said a aan a S oe 
of the general public or for the protection of the interests of any Scheduled Tribe. 

(6) Nothing in sub-clause (g) of the said clause shall affect the operation of any existing law 
in so far as it imposes, or prevent State from making any law ing, in the interests of the 
general public, reasonable restrictions on the exercise of the right confi by the said sub-clause, 
and, in particular, nothing in the said sub-clause shall affect the operation of any existing law in so 
far as it prescribes or empowers any authority to prescribe, or prevent the State from making any 
law prescribing or empowering any authority to prescribe, the professional or technical i i 
necessary for practiing any profession or carrying on any occupation, trade or business.” 

Clause (2) specifies the limits up to which the abridgment of the right con- 
tained in 19 (1) (a) may be permitted. It is an exception. Similarly clause (3) 
sets out the limit of abridgment of the right in 19 (1) (6) and clause (4) specifies 
such limits in of the right in 19 (1) (e). Clause (5) is in respect o the rights 
mentioned in 19 (1) (d), (e) and (f), and clause FEA respect of the rights contained 
-in 19 (1) (a); It cannot be sag apr that the Articles collected under the caption 

“ Right to Freedom ” have to considered together to appreciate the extent of 
the Fundamental Rights. In the first place it is necessary to notice that there is a 
distinction between rights given to citizens and persons. This is clear on a perusal 
‘of the provisions of Article 19 on the one hand and Articles 20, 21 and 22 on the 
other. In order to determine whether a right is abridged or infrin it is first 
necessary to determine the extent of the right given by the Articles and the limitations 
Prescribed in the Articles themselves pefmitting its curtailment. The inclusion 
of Article 13 (1) arp in the Constitution appears to be a matter of abundant 
caution. Even in their absence, if any of the fundamental rights was infringed 


by any legislative enactment, the Coyrt has always the power to declare the enacts 
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ment, to the extent it transgresses the limits, invalid. The existence of Article 1g (1) 
and (2) in the Constitution therefore is not material for the decision of se are 
what fundamental right is given and to what extent it is permitted to be abridged 
by the Constitution itself. 

As the preventive detention order results in the detention of the applicant in 
a cell it was contended on his behalf that the nean specified in Article 19 (1) (a), 
(b), (c), (d), (e) and (g) have been infringed. It was argued that because of his 
detention he cannot have a free right to speech as and where he desired and the 
same Ta a oe aca rights mentioned in sub- 
clauses (b), (c), (d), (¢) and (g). Although this argument is advanced in a case 
whi cals with preventive detention, if correct, it should be applicable in the 
case of punitive detention also to any one sentenced to a term af en penitent 
under the relevant section of the Indian Penal Code. So considered, the - 
ment must clearly be rejected. In spite of the saving clauses (2) to (6), permi 


abridgment of the ri connected with each of them, punitive detention under 
several sections of the Penal Code, s.g., for theft, a: ey and even 
ordi assault, will be illegal. Unless such conclusion n y follows from 


the Article, it is obvious that such construction should be avoided. In my opinion, 
such result is clearly not the outcome of the Constitution. The Article to 
be read without any pre-conceived notions. So read, it clearly means that 
the legislation to be examined must be directly in respect of one of the rights 
mentioned in the sub-clauses. If there is a legislation directly attempting to 
control a citizen’s freedom of speech or expression, or his right to © 
ably and without arms, etc., the question whether that legislation is saved the 
relevant saving clause of Article 19 will arise.. If, however, the legislation is not 
i in respect of any of these subjects, but as a result of operation of 
other legislation, for instance, for punitive or preventive detention, his right 
under any of these sub-clauses is abridged, the question of the pea eae of 
“Article 19 does not arist. The true a aia is only to consider the di of 
the legislation and not what will be the result of the detention otherwise valid, 
on the mode of the detenu’s life. On that short ground, in my opinion, this 
argument about the infringement of the rights mentioned in Article 19 (1) general- 
ly must fail. Any other construction put on the Article, it seems to me, will be 
unreasonable. 


It was next urged that while this interpretation may meet the contention 
in respect of rights under Article 19 (1) (a), (b), (c), (¢) and (g), the right given by 
Article 19 (1) (d) is left untouched. That sub-clause exp pe ah e right “ to 
move freely ughout the territory of India.” It was argu t by the confine- 
ment of the petitioner under the preventive detention order his right to move 
freely throughout the territory of India is directly abridged and re the State 
must show that the impugned legislation imposes only reasonable restrictions on 
the exercise of that right in the interests of the general public or for the protection 
of the interests of any Scheduled Tribe, under Article 19 (5). The Court is thus 
enjoined to inquire whether the restrictions imposed on the detained person are 
reasonable in the interests of the general public. Article 14 of the Constitution 
gives the right to equality in”these terms : i 

“The State shall not deny to any person equality before the law or the equal protection of the 
laws within the territory of India.” 

It was argued that the words “ within the territory of India” are unneces- 
sary in that Article because the Parliament is supreme to mabe laws operative Of. 
within the territory of India. Without those words also the Article will bear the 
same meaning. Similarly, it was urged that the words “ territory of India” in 
Article 19 (1) (@) may be treated as superfluous, and preventive detention would 
thus be an a ent of the right to move freely. In my opinion, this rule of 
construction i is faulty. Because certain words may be considered super- 
fuous (amming them to be so in Article 14 for the present discuadon) it is quite 
improper to assume that they are superfluops wherever found in the rest of the 
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Constitution. On the con , in my opinion, reading sub-clause (d) as a whole 
the words “territory of India” are very important. What is sought to be 
protected by that sub-clause is the right to freedom of movement, i.e., without 
restriction, throughout the territory of India. Read with their natural grammatical 
meaning the sub-clause only means that if restrictions are sought to be put upon 
movement of a citizen from State to State ‘or even within a State such restrictions 
will have to be tested by the issive limits prescribed in clause (5) of that 
Article. Sub-clause (d) has fisting do with detention, preventive or punitive. 
The Constitution mentions a right to freedom of movement throughout the terri- 
tory of India. Every word of that clause must be given its true and legitimate 
meaning and in the construction of a Statute, particularly a Constitution, it 
is a ed to omit any word which has a reasonable and proper place in it or to 
refrain from giving effect to its meaning. This position is made quite clear when 
clause (5) is along with this sub-clause. It permits the imposition of 
reasonable restrictions on the exercise of such right either in the interest of 
eral public or the protection of the interest of any Scheduled Tribe. It is 
cult to conceive of a reasonable restriction necessary in the interests of the 
general public for confining a person in a cell. Such restriction may be appro- 
priate to prevent a person from going from one Province to another or one area to 
another, having regard to 1 conditions ailing in particular areas. The 
point however is made abundantly clear by the alternative, viz., for the protection 
of the interests of any Scheduled Tribe. What protection of the interests of a 
Scheduled Tribe requires the confinement of a man in a cell? On the other 
hand, preventing the movement of a person from one part of the territory of India 
to another and the question of reasonable restriction imposed to protect the 
interests of a Scheduled Tribe is clearly intelligible and often noticed in the 
course of the administration of the country. Scheduled Tribes have certain 
rights, privileges and also disabilities. They have their own civilization, customs 
and mode of life and prevention of contact with persons or groups with a particular 
Scheduled Tribe may be considered undesirable during a certain time or in certain 
conditions. The legislative history of India shows that Scheduled Tribes have 
been given a separate place on these grounds. Reading Article 19 as a whole, 
therefore, it seems to me that it has no application to a legislation dealing with 
preventive or punitive detention as its direct object. I may point out that the 
acceptance of the petitioner’s argument on the interpretation of this clause will 
result in the Court being called upon to decide upon the reasonableness of several 
provisions of the Indian Penal Gade and several other penal legislations as 
abridging this right. Even under clause (5), the Court is permitted to apply the 
test of reasonableness of the restrictions or limits not generally, but only to the 
extent they are cither in the interests of the general public, ¢.g., in case of an 
epidemic, riot, etc., or for the protection of the interests of any Scheduled Tribe. 
In my opinion, this is not the intention of the Constitution. Therefore the 
contention urged in respect of Article 19 fails. 3 - 


It was argued that Article 19 and Article 21 should be read together as 
implementing each other. Article 19 gave substantive rights to citizens while 
Article 21 prescribed that no person can be deprived of his life and personal 
liberty except by procedure established by law. Even so, on a true construction 
of Article 19, it seems to me that both preventive and punitive detention are 
outside the scope of Article 19. 


. _ In order to appreciate the true scope of Article 19 it is useful to read it by 
itself and then to consider how far the other Articles in Part III affect or control 
its meaning. It is the first Article under the caption “ Right to Freedom ”. It 
gives the rights mentioned in 1g (1) (a) to (g) to all citizens of India. - These 
ights eair themselves and apart from the controls found in clauses (2) to (6) 
of the same Article, specify the different general rights which a free citizen in a 
democratic country ordinarily has, Having specified those rights, each of them 
is.. considered separately from the point of view of a similar right in the other 
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citizens, and also after taking into consideration the principle that individual 


liberty must give way, to the extent it is necessary, when the good or safety of 
the people generally is concerned. Thus the right to freedom of speech and 
expression is given by 19 (1) (a). But clause (2) provides that such right shall 
not prevent the operation of a law which relates to libel, slander, defamation, 
contempt of court or any matter which offends against decency or morality or 
which undermines the security of, or tends to overthrow, the State. Clause (2) 
thus only emphasizes that while the individual citizen has a free right of speech 
or expression, he cannot be permitted to use the same to the detriment of 
a similar right in another citizen or to the detriment of the State. Thus, all 
laws of libel, slander, contempt of court or laws in respect of matters which offend 
against decency or morality are re-affirmed to be operative in spite of this individual 
right of the citizen-to freedom of speech and expression. Similarly, that right 
is also subject to laws which prevent undermining the security of the State or against 
activities which tend to overthrow the State. A similar analysis of clauses (3) 
and (4) shows similar restrictions imposed on similar grounds. In the same way 
clause (5) also permits reasonable restrictions in the exercise of the right to freedom 
of movement throughout the territory of India, the right to reside and settle in any 
pan of the territory of India or the right to acquire, hold and dispose of property, 

ing imposed by law provided such reasonable restrictions on the exercise of such 
right are in the interest of the general public. The Constitution further provides 
by the same clause that similar reasonable restrictions could be put on the exercise 
of those rights for the protection of the interests of a Scheduled Tribe. This is 
obviously to prevent an argument being advanced that while such restriction could 
be put in the interest of general public, the Constitution did not provide for the 
imposition of such restriction to protect the interest, of a smaller group of people 
only. Reading Article 19 in that way as a whole the only concept appears to be 
that the specie rights of a free citizen are thus controlled by what the framers 
of T Constitution thought were necessary restrictions in the interest of the rest 
of the citizens. 


Reading Article 19 in that way it appears to me that the concept of the 
right to move freely throughout the territory of India is an entirely different concept 
from the right to “ personal liberty” contemplated by Article 21. “ Personal 
liberty ” covers many more rights in one sense and has a restricted meaning in 
another sense. For instance, while the right to move or reside may be covered 
by the expression “ personal liberty” the right to freedom of speech [mentioned 
in Article 19 (1) (a)] or the right to acquire, hold or dispose of property [mentioned 
in 1g (1) (f)] cannot be considered a part of the personal liberty of a citizen. They 
form part of the liberty of a citizen but the limitation imposed by the word “ per- 
sonal” leads me to believe that those rights are not covered by the expression 
personal liberty. So read there is no conflict between Articles 1g and 21. The 
contents and subject matters of Articles 19 and 21 are thus not the same and they 
proceed to deal with the rights covered by their respective words from totally different 
angles. As already mentioned in respect of each of the rights specified in the sub- 
clauses of Article 19 (1) specific limitations in respect of each is provided, while the 
expression “ personal liberty” in Article 21 is generally controlled by the general 
expression “‘ procedure established by law.” ‘The Constitution, in Article 19, and 
also in other Articles in Part III, thus attempts to strike a balance between individual 
liberty and the general interest of the society. The restraints provided by the 
Constitution on the: legislative powers or the executive authority of the State thus 
operate as guarantees of life and personal liberty of the individuals. 


Deprivation (total loss) of personal liberty, which inter alia includes the right 
to eat or sleep when one likes or to work or not to work as and when one pleases 
and several such rights sought to be protected by the expression “ personal liberty ” 
in Article 21, is quite different from restriction (which is only a partial control) 
of the right to move freely (which is relatively a minor right of a citizen) as safc- 
guarded by Article 19 (1) (d). Deprivation of personal liberty has not the same 

7 


50 THE MADRAS LAW JOURNAL REPORTS. [1930° 


earn as restriction of free movement in the territory of India. This is made 
clear when the provisions of the Criminal Procedure Code in Chapter VIII relating 
to security of peace or maintenance of public order are read. Therefore Article 
1g (5) cannot apply to a substantive law depriving a citizen of personal liberty. 
I am unable to accept the contention that the word “ deprivation” includes 
within its scope ‘ restriction’ when interpreting Article 21. Article 22 envisages 
the law of preventive detention. So does Article 246 read with Schedule Seven, 
List I, Entry 9 and List III, Entry 3. Therefore, when the subject of preventive 
detention is specifically dealt with in the Chapter on Fundamental Rights I do 
not think it is proper to consider a legislation permitting preventive detention as 
in conflict with the rights mentioned in Article 1g (1). Article 19 (1) does not 
purport to cover all aspects of liberty or of personal li . In that Article only 
certain phases of liberty are dealt with. “ Personal li » would primarily 
mean li of the physical body. The rights given under Article 19 (1) do 
not directly come under that description. They are rights which accompany 
the freedom or liberty of the person. By their very nature they are freedoms 
of a person assumed to be in full possession of his personal liberty. If Article 19 
is considered to be the only Article safeguarding personal liberty several well- 
recognized rights, as for instance, the right to eat or drink, the right to work, play, 
swim and. numerous other rights and activities and even the right to life will not be 
deemed protected under the Constitution. I do not think that is the intention. 
It seems to me improper to read Article 19 as dealing with the same subject as 
Article 21. Article 19 gives the rights ified therein only to the citizens of India 
while Article 21 is applicable to all persons. The word citizen is expressly defined 
in the Constitution to indicate only a certain section of the inhabitants of India. 
Moreover, the protection given by Article 21 is very alee It is of “ law ”— 
whatever that expression is interpreted to mean. The legislative restrictions on the 
law-making powers of the Legislature are not here prescribed in detail as in the 
case of the rights specified in Article 19. In my opinion therefore Article 19 should 
be read as a separate complete Article. l 


Article 21 which is also in Part III under the caption “ Right to Freedom” 
runs as follows :— . 
subi i be deprived of his life or personal liberty except according to procedure 

W. : 

This Article has been strongly relied upon by the petitioner in support of 
his contention that the impugned Act is téiva vires the Parliament as it abri 
the right given by this Article to every person. It was argued that under the 
Constitution of the United States of America the corresponding provision is found 
in the 5th and 14th Amendments where the provision, inter alia, is: 

“ That no person shall be deprived of his life or liberty or property except by due process of law.'* 
It was contended for the petitioner that the Indian Constitution gives the same 
protection to every person in India, except that in the United States “ due process 
of law ” has been construed by its Supreme Court to cover both substantive and 

rocedural law, while in India only the protection of procedural law is guaranteed. 

t was contended that the omission of the word ‘ due’ made no difference to the 
interpretation of the words in Article 21. The word ‘ established’ was not equi- 
valent to ‘ prescribed.’ It had a wider meaning. The word ‘law’ did not mean 
enacted law because that will be no legislative protection at all. If so construed, 
any Act passed by the Parliament or the State Legislature, which was otherwise 
within its legislative power, can destroy or abridge this right. On the same line 
of reasoning, it was argued that if that was the intention there was no necessity to 
put this as a fundamental right in Part III at all. As to the meani of the 
word ‘law’ it was argued that it meant principles of natural justice. It meant 
“just,” i.e., law in the abstract sense of the principles of natural justice, as mentioned 
in standard works of Jurisprudence, and not “ lex,” i.e., enacted law. Against 
the contention that such construction will leave the meaning vague, it was argued 
that four principles of natural justice recognised in all ciyjlised countries were covered, 
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in any event, by the word ‘law.’ They are: (1) An objective test, i.e., a certain, 
definite and ascertainable rule of human conduct for the violation of which one 
can be detained ; (2) Notice of the grounds of such detention ; (3) An impartial 
tribunal, administrative, judicial or advisory, to decide whether the detention is 
justified ; and (4) orderly course of procedure, including an opportunity to be 

eard orally (not merely by making a written representation) with a right to lead 
evidence and call witnesses, 


In my ssa this line of approach is not proper and indeed is misleading. 
As regards the American Constitution its eral structure is noticed in these 
words in “ The Government of the United States” by Munro (5th Edition), at 
page 53: . 

“ The architects of 1787 built only the basement, Their descendants have adding walls and 
windows, wings and gables, pillars, and porches to make a rambling structure which is not yet finished. 
Or, to change the metaphor, it has a fabric which, to use the words of James Russell Lowell, is sill 
being ‘ woven on the roaring loom of time’. That is what the framers of the Constitution 
intended it to be. Never was it in their mind to work out a final scheme for the government of 
the country and stereotype it for all time. They sought merely to provide a starting point.” 


The same aspect is emphasised in Professor Willis’s book on Constitutional Law and 
Cooley’s Constitutional Limitations. In contrast to the American Constitution, 
the Indian Constitution is a very detailed one. ‘The Constitution itself provides 
in minute details the legislative powers of the Parliament and the State Legislatures. 
The same éeature is noticeable in the case of the judiciary, finance, trade, commerce 
and services. It is thus quite detailed and the whole of it has to be read with the 
same sanctity, without giving undue weight to Part ITI or Article 246, except to the 
extent one is legitimately and clearly limited by the other. 


Four marked points of distinction between the clause in the American Consti- 
tution and Article 21 of the Constitution of India may be noticed at this cn Sp 
The first is that in U. S. A. Constitution the word ‘ liberty’ is used simpliciter while 
in India it is restricted to personal liberty. (2) In U. S. A. Constitution the same 
protection is given to property, while in India the fundamental right in respect of 
property is contained in Article 31. (3) The word ‘ due’ is omitted altogether and 
the expression ‘ due process of law’ is not used deliberately. (4) The word ‘ esta- 
lished’ is used and is limited to “Procedure tin our Arielem. 

The whole argument of the petitioner is founded on the meaning of the word 
‘law’ given to it by the Supreme Court of America. It seems unn to 
embark on a discussion of the powers and jurisdiction of the Supreme Court of the 
U. 8. A. and how they came to or abridge the meaning of law in the 
expression “‘ due process of law.” ithout going into details, I think, there is no 
justification to adopt the meaning of the word ‘law’ as interpreted by the Supreme 
Court of U. S. A. in the expression “ due process of law ” merely because the word 
‘law’ is used in Article 21. The discussion of the meaning of “ due process of 
law ” found in Willis on Constitutional Law and in Cooley’s Constitutional Limi- 
tations shows the diverse meanings given to that expression at different times and 
under different circumstances by the Supreme Court of U. S. A., so much so that 
the conclusion reached by these authors is that the expression means reasonable 
law according to the view of the majority of the ju of the Supreme Court at a 
particular time holding office. It also shows how the meaning of the expression 
was widened or abridged in certain decades. Moreover, to control the meaning 
zo given to that expression from time to time the doctrine of police powers 
brought into play. That doctrine, shortly put, is that legislation meant for the 
good of the people generally, and in which the individual has to surrender his 

om to a certain extent because it is for the benefit of the le at large, has 
not to be tested by the touchstone of the “ due process of law ” formula. 


Our attention was drawn to the debates and report of the drafting committees 
of the Constituent Assembly in respect of the wording of this clause. The report 
may be read not to control the meaning of the Article, but may be seen in case 
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of ambiguity. In The Municipal Council of Sydney v. The Commomvealth}, it was 
thought that individual opinion of members of the Convention expressed in the 
debate cannot be referred to for the purpose of co ing the Constitution. The 
same opinion was expressed in United States v. Wong Kim Ark*. The result appears 
to be that while it is not proper to take into consideration the individual opinions 
of members of Parliament or Convention to construe the meaning of the particular 
clause, when a question is raised whether a certain phrase or expression was up 
for consideration at all or not, a reference to the debates may be permitted. In 
the present case the debates were referred to to show that the expression “ due 
process of law’? was known to exist in the American Constitution and after a 
discussion was not adopted by the Constituent Assembly in our Constitution. 
In EROR ONE eee v. Premlal Mullick?, a reference to the proceedings 
of the Legislature which resulted in the passing of the Act was not considered 
legitimate aid in the construction of a particular section. The same reasons were 
held as cogent for excluding a reference to such debates in construing an Indian 
Statute. Resort may be had to these sources with great caution and only when 
latent ambiguities are to be resolved. See Craies’ Statute Law (4th Edition), 
page 122, Maxwell on Interpretation of Statutes (gth Edition), pages 28-29 
and Crawfod on Statutory Construction (1940 Edition), p. 379, Article 214. A 
perusal of the report of the drafting committee to which our attention was drawn 
shows clearly that the Constituent Assembly had before it the American Article 
and the expression “‘ due process of law” but they deliberately droppgd the use 
of that expression from our Constitution. 


No extrinsic aid is needed to interpret the words of Article 21, which, in my 
opinion, are not ambiguous. Normally read, and without thinking of other 
Constitutions, the expression “ procedure established by law” must mean pro- 
cedure prescribed by the law of the State. If the Indian Constitution wanted to 
preserve to every person the protection given by the due process clause of the 
American Constitution there was nothing to prevent the Assembly from adopting 
the phrase, or if they wanted to limit the same to procedure only, to adopt that 
expression with only the word ‘ procedural’ prefixed to ‘law’. However, the 
correct question is what is the right given by Article 21? The only right is that 
no person shall be deprived of his life or liberty except according to procedure 
established by law. Qne may like that right to cover a larger area, but to give 
such a right is not the function of the Court ; it is the function of the Constitution. 
To read the word ‘ law’ as meaning rules of natural justice will land one in diffi- 
culties because the rules of natural justice, as regards procedure, are nowhere defined 
and in my opinion the Constitution cannot be read as laying down a vague stan- 
dard. This is particularly so when in omitting to adopt “due process of 
law ” it was considered that the expression “ procedure established by law” 
made the standard specific. It cannot be specific except by reading the expres- 
sion as meaning procedure prescribed by the Legislature. The word ‘law’ as 
used in this Part has different shades of meaning but in no other Article it appears 
to bear the indefinite meaning of natural justice. If so, there appears no reason 
why in this Article it should receive this peculiar meaning. Article 31 which is 
also in Part III and relates to the fundamental rights in respect of property runs 
as follows :— ‘ 


“ No person shall be deprived of his property save by authority of law.” 


It is obvious that in that clause ‘law’ must mean enacted law. The object 
of dealing with property under a different Article appears more to provide the 
exceptions found in Article 31 (2) to (6), rather than to give the word ‘law’ a different 
Meaning than the one given in Article 21. The word ‘established’ according 
to the ord Dictionary means ‘ to fix, settle, institute or ordain by enactment 
or agreement’. The word ‘established’ itself suggests an agency which fixes 
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the limits. According to the dictionary this agency can be either the Legislature 
or an agreement between the parties. There is therefore no justification to give 
the meaning of ‘jus’ to ‘law’ in Article 21. 

The phrase “ procedure established by law” seems to be borrowed from 
Article gr of the Japac Constitution. But other Articles of that Constitution 
which expressly preserve other personal liberties in different clauses have to be 
read together to determine the meaning of ‘law’ in the expression ‘ procedure 
established by law”. These Articles of the Japanese Constitution have not been 
incorporated in the Constitution of India in the same language. It is not shown 
that the word ‘law’ means ‘jus’ in ane opare Constitution. In the Japanese 
Constitution these rights claimed under the rules of natural justice are not given 
by the interpretation of the words “ procedure established by law” in «heir 
Article g1. The word ‘due’ in the expression “ due process of law ” in the American 
Constitution is interpreted to mean “‘just”, according to the opinion of the 
Supreme Court of U.S.A. That word imparts jurisdiction to the Courts to pronounce 
what is “ due ” from otherwise, according to law. The deliberate omission of the 
word “ due” from Article 21 lends strength to the contention that the justiciable 
aspect of ‘law’, i.e., to consider whether it is reasonable or not by the Court, does 
not form part of the Indian Constitution. The omission of the word ‘ due’, the 
limitation oa ati by the word ‘ procedure’ and the insertion of the word ‘ estab- 
lished’ thus brings out more clearly the idea of legislative prescription in the 
expression used in Article 21. By adopting the phrase “ procedure established 
by law” the Constitution gave the Legislature the word. to determine the law. 


Our attention was drawn to The King v. The Military Governor of the Hair Park 
Camp1, where Articles 6 and 70 of the Irish Constitution are discussed. Under 
Article 6 it is provided that the liberty of the person is inviolable and no person 
shall be deprived of such except “in accordance with law” .........- 
In Article 70 it is provided that no one shall be tried “ save in due course of law” 
and extraordinary courts were not permitted to be established except the Military 
Courts to try military offences. The ression ‘‘in accordance with law” was 
interpreted to mean not rules of natural justice but as the law in force at the time. 
The Irish Court gave the expression “due course of law” the meaning given 
to it according to the English law and not the American law. It E A 
by Lord Atkin in Eskugbayi Eleko v. Officer Administaing the Government of Nigeria’, 
that in accordance with British Jurisprudence no member of the executive can 
interfere with the liberty or property of a British subject except when he can support 
the legality of his act before a court of justice. Ths King v. Secretary of State 
for Home Affairs*, Scrutton, L.J., observed : 

: “ A man undoubtedly guilty of murder must yet be released if due forms of law have not been 
followed in his conviction. 

It seems very arguable that-in the whole set-up of Part III of our Constitution these 
principles only remain guaranteed by Article 21. 

A detailed discussion of the true limits of Article 21 will not be necessary 

if Article 22 is considered a code to the extent there are provisions therein for 

reventive detention. In this connection it may be noticed that the Articles in 

art III deal with different and separate rights. Under the caption “ Right to 
Freedom ” Articles 19-22 are grou but cach with a separate marginal note. It 
is obvious that Article 22 (1) and (2) prescribe limitations on the right given by 
Article 21. If the procedure mentioned in those Articles is followed the arrest 
and detention contemplated by Article 22 (1) and (2), although they infringe the 
personal liberty of the individual, will be 1 because that becomes the establish- 
ed legal procedure in respect of arrest and detention. Article 22 is’ for protection 
against arrest and detention in certain cases, and runs as follows :— 
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“22. (1) No person who is arrested shall be detained in without being informed, 
as soon 23 may be, o! the grounds for such arrest nor shall he be ied the right to consult, and to 
be defended by, a-legal practitioner of his choice. 

(a) Every person who is arrested and detained in custody shall be produced before the nearest 
magistrate within a period of twenty-four hours of such arrest excluding the time necessary for the 

cy from the place of arrest to Court of the magistrate and no such person shall be detained 
n custody beyond the said period without the authority of a magistrate, 

(3) Nothing in clauses (1) and (2) shall apply— 

(a) to any person who for the time being is an enemy alien ; or 

(b) to any person who is arrested or detained under any law providing for preventive deten- 
tion. 


(4) No law providing for preventive detention shall authorize the detention of a person 
for a longer period than three months unles— 


(a) an Advisory Board consisting of persons who are, or have been, or are qualified to bo 
appointed as judges of a High Court, has reported before the expiration of the said period of three 
months that is in its opinion sufficient cause for such detention : 

` Provided that no in this sub-clause shall authorise the detention of any person beyond 
the maximum period prescribed by any law made by Parliament under sub-clause (b) of clause (7) ; 
or 

(b) such person is detained in accordance with the provisions of any law mado by Parliament 
under sub-clauses (a) and (b) of clause (7). by 

(3) When any person is detained in pursuance of an order made under any law providing 
for preventive detention, the authority the order shall, as soon as may be, communicate to 
such person the grounds on which the order has made and shall afford him the earliest opportunity 
of making a representation against the order. 

(6) No in clause (5) shall require the authority making any such order as is referred to 
EIIE RORE osc facts such authority considers to be against the public interest to dis- 
close, 


(7) Parliament may by law prescribo— 


Seidler a peta soar dian see E TE law pe vising ioe prec ees 
ra mon w r 
without obtaining the opinion ot an Advisory Board in Paa aE the provi Aak daa Ga 
of clause (4) ; i 
(b) the maximum period for which any person may in any class or clases of cases be detained 

under any law providing for preventive detention ; and 

: (e) the procedure to be followed by an Advisory Board in an inquiry under sub-clause (a) 
of clause (4).’ - 

The learned Attorney-General contended that the subject of preventive deten- 
tion does not fall under Article 21 at all and is covered wholly by Article 22. Accord- 
ing to him, Article 22 is a complete code. I am unable to accept that conten- 
tion. It is obvious that in respect of arrest and detention Article 22 (1) and (a) ` 
provide safeguards. These safeguards are excluded in the case of preventive 
detention by Article 22 (3), but safeguards in connection with such detention are 
provided by clauses (4) to (7) of the same Article. It is therefore clear that 
Article 21 has to be read as supplemented by Article 22. Reading in that way the 

roper mode of construction will be that to the extent the ure is prescribed 
Article 22 the same is to be observed ; otherwise Article 21 will apply. But if 
certain procedural safeguards are expressly stated as not required, or specific rules 
aa gertain’ PO Ob peocedire aie nteaHibed: at socius tinnrone Go iH t these 
ints as not covered by Article 22 and left open for Sonuiderstion under Article 21. 

o the extent the points are dealt with, and included or excluded, Article 22 is a 
complete code. On the points of procedure which exp or by necessary implica- 
tion are not dealt with by Article 22, the operation of Article 21 will remain unaffect- 
ed. It is thus necessary first to look at Article 22 (4) to (7) and next at the provi- 
sions of the impugned Act to determine if the Act or any of its provisions are ultra 
vires. It may he noticed that neither the American nor the Japanese Constitution 
contain provisions permitting preventive detention, much less iain down limita- 
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tions on such right of detention, in normal times, i.e., without a declaration of 
emergency. Preventive detention in normal times, i.s., without the existence of an 
emergency like war, is recognised as a normal topic of legislation in List I, Entry 
g, and List ITI, Entry 3, of the Seventh Schedule. Even in the Chapter on Funda- 
mental Rights Article 22 envisages legislation in respect of preventive detention 
in normal times. The provisions of Article 22 (4) to (7) by their very wording 
leave unaffected the large powers of reena on this point and emphasize parti- 
cularly by Article 22 (7), the power of the Parliament to deprive a person of a right 
to have his case considered by an Advisory Board. Part III and Article 22 in 
particular are the only restrictions on that power and but for those provisions 
the power to legislate on this subject would have been quite unrestricted. Parlia- 
ment could have made a law without any safeguard or any procedure for preven- 
tive detention. Such an autocratic supremacy of the Legislature is certainly cut 
down by Article 21. Therefore, if the Legislature prescribes a procedure by a 
validly enacted law and such procedure in the case of tive detention does 
not come in conflict with the express provisions of Part III or Article 22 (4) to (7), 
the Preventive Detention Act must be held valid notwithstanding that the Court 
may not fully approve of the procedure prescribed under such Act. 


Article 22 (4) opens with a double negative. Put in a positive form it will 
mean that a law which provides for preventive detention for a period longer than 
three months shall contain a provision establishing an advisory board [consisting 
of persons with the qualifications mentioned in sub-clause (a)] and which has to 
report before the expiration of three months if in its opinion there was sufficien 
cause for such detention. This clause, if it stood by i and without the remaining 

rovisions of Article 22, will apply both to the liament and the State Legis- 
fries. The proviso to this clause further enjoins that even though the advisory 
board may be of the opinion that there was sufficient cause for such detention; 
i.e., detention Devens the period of three months, still the detention is not to be 
permitted md the maximum paoa, if any, prescribed by Parliament under 
Article 22 (7) (b). Again the whole of this sub-clause is made ino tive by 
Article 22 G (b) in respect of an Act of preventive detention passed by Parliament 
under clause (7) (a) and (5), Inasmuch as the impugned Act is an Act of the 
Parliament purported to be so made, clause 22 (4) has no operation and may 
for the present discussion be kept aside. Article 22 (5) prescribes that when any 
person under a preventive detention law is detain authority making the 
order shall, as soon as may be, communicate to such person the grounds on which 
the order has been made and shall afford him the earliest 0 portunity of making 
a representation against the order. This clause is of epini operation in respect 
of every detention order made under any law permitting detention. Article 22 6) 
permits the authority making the order to withhold disclosure of facts which su 
authority considers against the public interest to disclose. It may be noticed 
that this clause only permits the non-disclosure of facts, and reading clauses (5) 
and (6) a distinction is drawn between facts and grounds of detention. 
Article 22 (4) and (7) deal not with the period of detention only but with other ' 
requirements in the case of preventive detention also. They provide for the `- 
establishment of an advisory board, and the necessity of familiar grounds to 
the detenu and also to give him a right to make a representation. Reading 
Article 22, clauses (4) and (7) together it appears to be implied that preventive 


detention for less three months, without an advisory board, is permitted 
under the Chapter on Fundamental Rights, provided such legislation is within 
the a as competence of the Parliament or the State Pas a as the case 
may be. 


Article 22 (9) permits the detained person to make a representation. The 
Constitution is silent as to the person to whom it has to be made, or how it has 
to be dealt with. But that is the procedure laid down by the Constitution. It 
docs not therefore mean that if a law made by the Parliament in respect of reventive 
detention does not make provision on those two points it is invalid. on 
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these points does not make the impugned Act in contravention of the Constitution 
because the first question is what are the rights given by the Constitution in the 
case of preventive detention, The contention that the representation should be 
to an outside body has no support in law. Evenin the Liversidge case! the repre- 
sentation had to be made to the Secretary of State and not to another body. After 
such representation was made, another advisory board had to consider it, but it 
was not necessary to make the representation itself to a third party. Article 22 (4) 
and (7) permit the non-establishment of an advisory board expressly in a parlia- 
mentary legislation providing for preventive detention beyond three a Pi If 
so, how can it be urged that the non-establishment of an advisory board is a funda- 
mental right violated by the procedure prescribed in the Act passed by the 
Parliament ? 


The important clause to be considered is Article 22 (7). Sub-clause (a) is 
important for this case. In the case of an Act of preventive detention passed by 
the Parliament this clause contained in the Chapter on Fundamental Rights, thus 
permits detention beyond a period of three months and excludes the necessity of 
consulting an advisory board, if the opening words of the sub-clause are complied 
with. Sub-clause (b) is permissive. It is not obligatory on the Parliament to 
prescribe any maximum period. It was argued that this gives the Parliament a 
right to allow a person to be detained indefinitely. If that construction is correct, 
it springs out of the words of sub-clause (7) itself and the Court cannot help in 
the matter. Sub-clause (c) permits the Parliament to lay down the procedure 
to be followed by the advisory board in an inquiry under sub-clause (a) of clause (4)- 
I am unable to accept the contention that Article 22 (4) (a) is the rule and Article 
22 (7) the exception. I read them as two alternatives provided by the Constitution 
for making laws on preventive detention. 


Bearing in mind the provisions of Article 22 read with Article 246 and Sche- 
dule 7, List I, Entry 9 and List III, Entry 3, it is thus clear that the Parliament 
is empowered to enact a law of preventive detention a) for reasons connected 
with defence, (b) for reasons connected with foreign ira, (c) for reasons con- 
nected with the security of India, and (under List III), (d) for reasons connected 
with the security of a State, (e) for reasons connected with the maintenance of 
public order, or (f) for reasons connected with the maintenance of supplies and 
services essential to the community. Counsel for the petitioner has enged the 
validity of several pig of the Act. In respect of the construction of a Consti- 
tution, Lord Wright in James v. The Commonwealth of Australia? observed : 

“ That a Constitution must not be construed in any narrow and pedantic sense.” 

Mr. Justice Higgins in Attorney-General of New South Wales v. Brewery Employees 
Union? observed : 
“ Although we are to interpret words of the Constitution on the same principles of interpreta- 


tion as we apply to any ordinary law, these very principles of interpretation compel us to take into 
account the nature and scope of the Act that we are interpreting—to remember that it isa Constitu- 
tion, a mechanism under which laws are to be made and not a mere Act which declares what the law 
is to be.” 


In In re Ths Central Provinces and Berar Act XIV of 19384, Sir Maurice Gwyer, C.J., 
after adopting these observations said : 

“ Especially is this true of a Federal Constitution with its nice balance of jurisdictions. I conceive 
that a broad and liberal spirit should inspire those whose duty it is to interpret it ; but I do not imply 
by this that they are free to stretch or pervert the of the enactment in the interest of any 
legal or constitutional theory or even for the purpose of supplying omissions or of correcting 
erron,” 


There is considerable authority for the statement that the Courts are not at liberty 
to declare an Act void because in their opinion it is opposed to a spirit supposed 
to pervade the Constitution but not expressed in words. Where the fundamental 
Pe an 
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daw has not limited, either in terms or by necemary maiin, the general powers 
-conferred upon the Legislature we cannot declare a limitation under the`notion 
-of having discovered something in the spirit of the Constitution which is not eyen 
mentioned in the instrument. It is di t upon any general principles, to limit 
‘the omnipotence of the sovereign legislative power by judicial interposition, except 
20 far as the ‘express words of a written Constitution give that authority. It is 
‘also stated, if the words be positive and without ambiguity, there is no authority 
‘for a Court to vacate or repeal a Statute on that ground alone. But it is only 
in express constitutional provisions limiting legislative power and controlling the 
temporary will of a majority by a permanent and paramount law settled by the 
deliberate wisdom of the nation that one can find a safe and solid ground for. the 
authority of Courts of Justice to declare void any legislative enactment. Any 
assumption of authority beyond this would be to place in the hands of the judiciary 
‘powers too great and too indefinite either for its own security or the protection 
of private rights. ) 

It was first ed that by section 3 the Parliament had delegated its 
legislative power to the executive officer in detaining a person on his being satisfied 
‘of its necessity. It was urged that the satisfaction must be of the legisla- 
tive body. is contention of delegation of the legislative power in such 
cases has been considered and rejected in numerous cases by our Federal 
‘Court and by the English Courts. It is unnecessary to refer to all those cases. A 
xeading of the various speeches in Liversidge v. Anderson}, clearly negatives this 
contention. Section 3 of the impugned Act is no delegation of legislative power to 
‘make laws. It only confers discretion on the-officer to enforce the law made by 
‘the Legislature. Section g is also impugned on the ground that it does not ide 
an objective standard which the court can utilize for determining whether the 
Tequirements of law have been complied with. It is clear that no such objective 
standard of conduct can be praba, except as laying down conduct kadak to 
achieve or to avoid a particular object. For preventive detention action must be 
taken on good suspicion. It is a subjective test based on the cumulative effect of 
‘different actions, haps spread over a considerable period. As observed by 
‘Lord Finlay in The King v. Halliday*, a court is the least appropriate tribunal 
‘to investigate the question whether circumstances of suspicion exist warranting 
the restraint on a person. The contention is urged in respect of preventive deten- 
tion and not punitive detention. Before a person can be held liable for an offence 
at is obvious that he should be in a position to know what he may do or not do 
and an omission to do or not to do will result in the State considering him guilty 
according to the penal enactment. When it comes however to preventive detention, 
‘the very purpose is to prevent the individual not merely from acting in a parti- 
‘cular way but, as the sub-heads summarized above, show, from achieving a parti- 
-cular object. It will not be humanly possible to tabulate exhaustively: all actions 
which may lead to a particular object. It has therefore been considered that a 
punitive detention Act which sufficiently prescribés the objects which the Legisla~ 
ture considers have not to be worked upto is a sufficient’ standard to prevent the 


legislation being e. In my opinion, therefore, the argument of the petitioner 
erase section 3 of the nee Act fails. It was also contended that sec- 
‘tion 3 prescribes no limit of time for detention and therefore thè legislation is 
ultra vires. The answer is found in Article 22 (7) (b). A perusal of the provi- 
sions of the impugned Act morcover'shows that in section 12 provision is made 
‘for detention for a period longer than three months but not exceeding ono year in 
respect of clauses (a) and (b) of that section. It appears therefore that in respect 
-of the rest of the clauses mentioned in section 3 (1) (a) the detention is not contem- 
plated to be for a period longer than three months, and in such cases a reference 
to the advisory board under section g is contemplated. 


Section 7 of the Act which is next challenged, runs on the same lines as 
-Article 22 (5) and (6) and in my opinion infringes no provision of the Constitution. 


1. (1942) A.C, 206. 2 (1917) A.C. 260 at 269. 
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It was argued that this gave only the right of making a pd lacie without 
being heard orally or ut affording an opportunity to evid and there- 
B a coun or ure, as required by the rules of natural 


justice. The Parliament by the has expremly given a right to the person 
detained under a preventive detention order to receive the grounds for detention. 


and also has given him a right to make a representation. ‘The Act has thus com- 
plied with the requirements of Article 22 (5). That clause, which prescribes 
what procedure has to be followed as a matter of fundamental right, is silent about 
the person detained having a right to be heard orally or by a lawyer. The Consti- 
tuent Assembly had before them the provisions of clause (1).of the same Article. 
‘The Assembly having dealt with the requirements of receiving grounds and giving: 
an opportunity to make a representation has deliberately refrained from provi 

a right to be heard orally. If so, I do not read the clause as guarantecing su 
right under Article 22 (5). An “orderly course of procedure” is not limited 
to procedure which has been sanctioned by settled usage. New forms of procedure- 
Oe ee dey en eee Eee ales Oe 
old forms, provided they a person a fair opportunity to t his case. 
was contended that the right to make a representation in Arti za (5) mut carry 
with it a right to be heard by an independent tribunal ; otherwise the making 
of a representation has no substance because it is not an effective remedy. I anr 
unable to read clause (5) of Article 92 as a fundamental right to be heard 
by an independent tribunal. The Constitution deliberately stops at the Hight 
representation. This is natural because under Article 22 (7), in erias, the Const 

Bice petit ho inabng of a law by Parliament in which a cererea ie ok UA aay 
board may be omitted. To consider the right to make a representation as neces- 
sarily incl a right to be heard by an independent judicial, administrative 
or advisory tri ibunal will ae eu a Cotas as ee Ws 
Article 22 (7). 


Even according to the oe Court of United States of America a right to 
a judicial trial is not absolute. In the United States v. Ju Toy!, a question arose 
about the encludon from entry into the States, of a Chinese who aimed o bea 
citizen of the United States. At page 263 the majority judgment contains the 
following passage : . 

“ If for the purpose of ei rp a oe De oop pr ple Did, and Gar 
to deny entrance to a citinen ia to deprive him of lib , we nevertheless are that with. 
regard to hira due ger of law docs not requiro judi ‘trial : That is the result of the cases which. 

ie cline AT nab oF Gs ect or hs C a ae cca ast 

That the decision may be entrusted to an executive officer, ee 
was affirmed and explained in several cases. It is unn to repeat the often-quoted remarks: 
of Mr. Justice Curtis, for the whole Court, in Dea Murray v. Hoboken Land and Emproce— 
met Company; to. how that A ole halle acca eee 

I am not to accept the contention that a right to be heard 
orally 1s an essential right of procedure even according to the rules o ENE tr 
The right to make a defence may be admitted, but there is nothing to aoe 
the contention that an oral interview is com . In the Local Government 
v. Arlidge®, the respondent applied to the constituted under the Towne 
Act to state a case for the opinion of the High Court, contending that the 
order was in id because (1) the report of the r had been treated as m 
confidential document and had’ not been to the respondent, and (3). 
because the Board had declined to give the respondent an opportunity of 
heard orally by the person or persons whom the appeal was finally deci 
The Board rejected the application. Both the points were urged before the House- 
of Lords on appeal. Viscount Haldane, L.C., in his speech rejected the contentiom 
about the necessity of an oral hearing by o observing 





“But it does not follow that the procedure of every ibuna ee Deane In the case- 
ót a-Court of law tadiiaa in this county has prescribed certain e eee 
ee 253 at ae 3. (1915) A.C. rao. 
FLO.W. -272 at 280. E g 
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e oreda PERC But what that procedure is to be in detail must depend on the nature 
a bunal.” > 

In rejecting the contention about the disclosure of the report of the Inspector, the 
Lord Chancellor stated : 


laid down for such cases in E 
the respondent orally provided it gave him the opportumities he actually had.” 
In spite of the fact that in England the Parliament is supreme I am unable to accept 
the view that the Parliament in making laws, legislates against the well-recognised 
principles of natural justice accepted as such in all civilized countries. The same 
view is accepted in the United States in Federal Commumcations Commission v. WFR. 
Ths Goodwill Station®. i 
A right to lead evidence against facts suspected to exist is also not essential 
in the case of preventive detention. Article 22 (6) permits the non-disclosure of 
facts. That is one of the clauses of the Constitution dealing with fundamental 
rights. If even the non-disclosure of facts is permitted, I fail to see how there can 
exist a right to contest facts by evidence and the non-inclusion of such procedural 
right could make this Act invalid. 


Section 10 (3) was challenged on the ground that it excludes the right to appear 
in person or by any lawyer before the ete eee 
was an infringement of a fundamental right. It must be noticed that Article 22 (1) 
which gives a detained person a right to consult or be defended by his own legal 
practitioner is specifically excluded by Article 22 3) in the case De yan dealing 
with preventive detention. Moreover, the Par t is exp given power 
under Article 22 (7) (c) ee Ne are tae ee cary bycan aday 
board. This is also a part of Article 22 itself. Ifso, how can the omission to give a 
right to audience be considered against the constitutional right? It was pointed 
out that section 10 (3) prevents even the disclosure of a portion of the report and 
opinion of the advisory board. It was argued that if so how can the detained 
person put forth his case before a court and challenge the conclusions? This argu- 
ment was similarly advanced in Local Governmsat Board v. Arlidgs* and rejected, as 
mentioned above. In my opinion, the answer is in the provision found in Article 
22 (7) (e) of the Constitution of India. 


It was argued that section 11 of the impugned Act was invalidfas it permitted 
the continuance of the detention for such period as the Central Government or the 
State Government thought fit. This may mean an indefinite period. In my 
opinion this argument has no substance because the Act has to be read as a whole. 

whole life of the Act is for a year and therefore the ent that the detention 
may be for an indefinite period is unsound. Again, by virtue of Article 22 Y 0), 
the Parliament is not obliged to fix the maximum term of such detention. It 
not so fixed it, except under section 12, and therefore it cannot be stated that 
Section 11 is in contravention of Article 22 (7). : 


Section 12 of the impugned Act is challenged on the ground that it does not 
conform to the provisions of Article 22 (7). It is argued that Article 22 (7) permits 
preventive detention beyond three months, when the Parliament prescribes “ the 
Circumstances in which and the class or classes of cases in which”, a person 
may be detained. It was argued that both these conditions must ‘be fulfilled. 
In my opinion, this argument is unsound, because the words used in Article 22 (7) 
themselves are against such interpretation. The use of the word “ which ” twice 
in the first part of the sub-clause, read with the comma put after each, shows that 
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the Legislature wanted these to be read as disjunctive and not conjunctive. Such 
argument might have been possible (though not necessarily accepted) if the Article 
in the Constitution was “ the circumstances and the class or classes of cases in which 
Shine Fe tin Ses ” I have no doubt that by the clause, as worded, the Legislature 
intended that the power of preventive detention beyond three months may be 
Peerage tie cea ea seis elutes hip clan or Clana cae which 
a person is suspected or apprehended to be doing the objectionable things mentioned” 
in the section. This contention therefore fails. 


It was next contended that by section 12 the Parliament had provided that a 
person might be detained for a period lo than three months but not exceeding 
one year from the date of his detention, without obtaining the opinion of an adviso 
board, with a view to prevent him from acting in any manner prejudicial to (a 
the defence of India, relations of India with foreign powers or the security of India ; 
or (b) the security of a State or the maintenance of public order. It must be noticed 
that the contingency provided in section 3 (1) (a) (iii), viz., the maintenance 
of supplies and services essential to the community is omitted in section 12. Relying 
on the wording of these two sub-sections in section 12, it was argued that in the im- 
pugned Act the wording of Schedule 7, List I, Entry 9 and List III, Entry 3, except 
the last part, are only copied. This did not comply with the requirement to specify 
either the circumstances or the class or classes of cases as is necessary to be done 
under Article 22 (7) of the Constitution. Circumstances ordinarily mean events 
or situation extrancous to the actions of the individual concerned, while a class 
of cases mean determinable groups based on the actions of the individuals with a 
common aim or idea. Determinable may be according to the nature of the object 
also. It is obvious that the classification can be by grouping the activities of people 
or by specifying the objectives to be attained or avoided. e argument advanced 
on behalf of the petitioner on this point does not appeal to me because it assumes 
that the words of Schedule 7, List I, Entry g and List III, Entry 3 are never 
capable of being considered as circumstances or classes of cases. In my opinion, 
that assumption is not justified, particularly when we have to take into consideration 
cases of preventive detention and not of conviction and punitive detention. Each 
of the expressions used in those entries is capable of complying with the require- 
ment of mentioning circumstances or classes of cases. The classification of cases, 
having regard to an object, may itself amount to a description of the circumstances. 
It is not disputed that each of the entries in pallet seer Lists in the Seventh 
Schedule has a specific connotation well und and ascertainable in law. 
If so, there appears no reason why the same reasion when used in section 12 
{1) (a) and (b) of the impugned Act should not pe held to have such specific meaning 

us comply with the requirement of prescribing circumstances or classes of 
cases, This argument therefore must be rejected. 

Section 13 (2) was attacked on the ground that even if a detention order was 
revoked, another detention order under section 3 might be made against the 
same person on the same grounds. This clause appears to be inserted to prevent 
a man being released if a detention order was held invalid on some technical ground. 
There is nothing in the Chapter on Fundamental Rights and in Article 21 or 22 
to prevent the inclusion of such a clause in a parliamentary legislation, permitting 
preventive detention. Article 20 (2) may be read as a contrast on this point. 

Dealing with the four fundamental principles of natural justice in procedure 
claimed by the petitioner, it is thus clear that in respect of preventive detention 
no question of an objective standard of human conduct can be laid down. It is 
conceded that no notice before detention can be claimed by the very nature of such 
detention. The argument that after detention intimation of the grounds should 
be ‘given has been recognised in Article 22 (5) and incorporated in the impugned 
Act. As regards an impartial tribunal, Article 22 (4) and (7) read together give 
the Parliament ample discretion. When in specified circumstances and classes 
of cases the preventive detention exceeds three months, the absence of an advisory 
board is expressly permitted by Article 22 (7). Under Article 22 (4) it appears 


, 
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implied that a provision for such tribunal is not necessary if the detention is for 
less than three months. As regards an opportunity to be heard, there is no absolute 
natural right recognised in respect of oral representation. It has been held to 
depend on the nature of the tribunal. The right to make a representation is affirmed 
by the Constitution in Article 22 (5) and finds a place in the impugned Act. The 
right to an orderly course of procedure to the extent it is guaranteed by Article 
22 (4) read with Article 22 (7) (c) and by Article 22 (7) (a) and (b), has also been 
thus provided in the Act. It seems to me therefore that the petitioner’s contentions 
even on these points fail. ` 

Section 14 was strongly attacked on the ground that it violated all principles 
of natural justice and even infringed the right given by Article 22 (5) of the Consti- 
tution. It runs as follows :— 


14. “(1) No Court shall, except for the purposes of a prosecution for an offence punishable 


(2) It shall be an offence i le with imprisonment for a term which may extend to one 
‘year, or with fine, or with both, for any to disclose or publish without the previous authori-~ 
sation of the Central Government or the State Government, as the case may be, any contents or 
matter purporting to be contents of any such communication or representation as is referred to in 
sub-section (1) : 

Provided that nothing in this sub-section shall apply to a disclosure made to his legal adviser 
by a person who is the subject of a detention order.” 

By that section the court is prevented (except for the purpose of punishment for 
such disclosure) from being informed, cither by a statement or by leading evidence, 
of the substance of the grounds conveyed to the detained person under section 7 
on which the order was made, or of any representation made by him against such 
order. It also prevents the court from calling upon any public officer to disclose 
the substance of those grounds or from the production ok ihe proceedings or report 
of the advisory board which may be d confidential. It is clear that if 
this provision is permitted to stand the court can have no material before it to 
determine whether the detention is proper or not. I do not mean whether the 
grounds are sufficient or not. It even prevents the court from ascertaining whether 
the alleged grounds of detention have anything to do with the circumstances or 
class or classes of cases mentioned in section 12 (1) (a) or (b). In Machindar Shivaji 
Mahar v. The King1, the Federal Court held that the court can examine the grounds 

iven by the Government to see if they are relevant to the object which the legis- 
tion has in view. The provisions of Article 22 (5) do not exclude that right of 
the court. Section 14 of the impugned Act appears to be a drastic provision 
which requires considerable support to sustain it in a preventive detention Act. 
The learned Attorney-General urged that the whole object of the section was to 
prevent ventilation in public of the grounds and the representations, and that 
it was a rule of evidence only which the Parliament could prescribe. I do not 
agree. ‘This ent is clearly not sustainable on the words of Article 22, clausex 
(5) and (6). e Government has the right under Article 22 (6) not to disclose 
which it considers undesirable to disclose in the public interest. It does not 
permit the Government to refrain from disclosing grounds which fall under clause 
(5). Therefore, it cannot successfully be contended that the disclosure of grounds 
may be withheld from the court in public interest, as a rule of evidence. More- 
over, the position is made clear by the words of Article 22 (5). It provides that 
the detaining authority shall communicate to such detain E the grounds 
on which ths order has been made. It is therefore essential that the grounds must be 
connected with the order of preventive detention. If they are not so connected. 
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the requirements of Article 22 (5) are not complied with and the detention order 
will be invalid. Therefore, it is open to a detained person to contend before a 
‘court that the grounds on which the order has been made have no connection 
at all with the order, or have no connection with the circumstances or class or classes 
of cases under which a preventive detention order could be supported under section 
12. To urge this argument the ieved party must have a right to intimate 
to the court the grounds given for the alleged detention and the representation 
made by him. For instance, a person is served with a paper on which there are 
written three stanzas of a poem or three alphabets written in three different ways. , 
For the validity of the detention order it is necessary that the grounds should be 
those on which the order has been made. If the detained person is not in a 
position to put before the court this paper, the court will be prevented from consi- 
deag whether the requirements of Article 22 (5) are complied with and that is 
a right which is guaranteed to every person. It seems to me therefore that the 

visions of section 14 abridge the right given under Article 22 (5) and are there- 

re ulira vires. 


It next remains to be considered how far the invalidity of this section affects 
the rest of the impugned Act. The impugned Act minus this section can remain 
unaffected. The omission of this section will not change the nature or the structure 
or the object of the legislation. Therefore the decision that section 14 is ultra 
vires does not affect the validity of the rest of the Act. In my opinion therefore Act 
IV of 1950, except section 14, is not «ltra vires. It does not infringe any provisions 
of Part III of the Constitution and the contention of the applicant against the validity 
of that Act, except to the extent of section 14, fails. Fhe petition therefore fails 
and is dismissed. 


Fazl Ali, 7.—The question to be decided in this case is whether the Preventive 
Detention Act, 1950 (Act IV of 1950), is wholly or in part invalid and whether 
the petitioner who has been detained under that Act is entitled to a writ in the 
nature of habeas corpus on the ground that his detention is illegal. The question 
being a pure question of law can be decided without referring to a long in of 
facts which are narrated in the petitioner’s application to this court and which have 
a more direct bearing on the alleged mala of the authorities who have detained 
him than on the validity of the Act. 


The Act which is impugned was enacted the Parliament on the 26th 
February, 1950, and will cease to have effect on the 1st April, 1951, save as res- 
pects things done or omitted to be done before that date. The main provisions of 
ae aS are sct out in sections 3, 7, 8, 9, 10, 11, 12 and 14. Section 3 (1) provides 


“The Central Government or the State Government may— x 
(a) if satisfied with respect to any person that with a view to preventing him from acting in 
any manner prejudicial to— ° 
(i) the defence of India, the relations of India with foreign powers, or the security of 
, or 
(ii) the security of the State or the maintenance of public order, or 
(iii) the maintenance of supplies and services essential to the community, or 
b) if satisfied with to who is a foreigner within the meaning of the 
isan Ace 1946 XXXI of 1946), that with a view to regulating his continued presence in 
India or with a view to making arrangements for his expulsion from India, 
qt is necessary #0 to do, make an order directing that such person be detained.” 
Sub-sections (2) and (3) of this section empower a District Magistrate, Sub- 
Divisional Magistrate or the Commissioner Police in a Presidency Town to 
exercise the power conferred by and make the order contemplated in sub-section 
(0, but with the qualification that any order made thereunder must be reported 
orthwith to the government of the State to which the officer in question is sub- 
ordinate with the grounds on which the order has been made and such other 
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particulars as in his opinion have a bearing on the necessity for the order. Sec- 
tion 7 of the Act provides that the authority making an order of detention shall 
as soon as may be communicate to the n detained the grounds on which the 
order has been made and shall afford fia the earliest opportunity of making a 
representation against the order, in a case where such order has been made by 
the Central Government, to that Government, and in a case where it has been made 
by a State Government or an officer subordinate thereto, to the State Government. 
Section 8 provides that the Central Government and each State Government shall, 
-whenever necessary, constitute one or more Advisory Boards for the purposes of 
the Act, and state the qualifications of persons of which the Board should consist. 
Section 9 provides that when a detention order has been made with a view to pre- 
‘venting a person from ee in any manner prejudicial to the maintenance of 
supplies and services essenti to the community or if it is made in regard to a 
person who is a foreigner within the meaning of the Foreigners Act with a view to 
ting his continued presence in India or making arrangements for his expul- 
sion from India, the grounds on which the order has been made and the representa- 
tion, if any, of the person detained shall, within six weeks from the date of deten- 
tion, be placed before an Advisory Board. It will be noticed that this section 
does not provide that the cases of ns who are detained under section 3 (1) (a) (i) 
and (ii) will also be placed balore the Advisory Board. Section 10 lays down 
the procedure to be followed by the Advisory Board and section 11 provides that 
in any case where the Advisory Board has reported that there is sufficient cause 
for the detention of the’ person concerned, the detention order may be confirmed 
‘and the detention of the person concerned may be continued for such period as 
the Central Government or the State Government, as the case may be, thinks 
fit, Section 12, which is a very important section, as we shall presently see, runs 

as follows :— 
“ig. (1) Any person detained in any of the following classcs of cases or under any of the 
ing circumstances may be detained without obtaining the opinion of an Advisory Board for a 
-period longer than three months, but not exceeding one year from the date of his detention, namely, 
where such person has been detained with a view to preventing him from acting in any manner 

prejudicial to— 
(a) the defence of India, relations of India with foreign powers or the security of India 

or 


(b) the security of a State or the maintenance of public order. 


(2) The case of every person detained under a detention order to which the provisions of sub- 
action (1) apply shall, within a period of six months from the date of his detention, be reviewed where 
order was made by the Central Government or a State Government by such Government, and 
where the order was made by any officer specified in sub-section (2) of section 3, by the State Govern- 
ment to which such officer is subordinate, in consultation with a person who is or has been or is quali- 
fied to be appointed as Judge of a High Court nominated in that behalf by the Central Government 


the following effect :— 

“ (1) No Court shall, except for the p of a prosecution for an offence punishable- under 
gub-section (2), allow any statement to be e, or any evidence to be given, before it of the substance 
of any communication made under section 7 of the grounds on which a detention order has been made 
against any person or of an ation made dy birri again suri ardo Oe E 
sophia oon na w, no Court shall be entitled to require any public officer to produce 

it, or to disclose the substance of, any such communication or representation made, or tho 
proceedings of an Advisory Board or that part of the report of an Advisory Board which is confiden- 
tal. z 

(2) Tt shall be an offence punishable with inyprinment for a term which may, «reend po tor 
year, or with fine, or with both, tor an person to disclose or without the previous authorisa- 
tion of the Central Government or the State Government, as case may be, any contents or matter 
De ia te eaten a any portion ay eee rn a 
section (1): 

Provided that nothing in this sub-section shall apply to a disclosure made to his legal adviser 
by a person who is the subject of a detention order.” 


The point which has been before us is that,the Act is invalid, as it 
takes away or abridges certain fundamental rights conferred by Part III of the 
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Constitution of India, and in support of this general proposition, reliance is placed. 
on Article 13 (2) which runs as follows :— 

“ The State shall not make any law which takes away or abridges the rights conferred by this 
Part and any law made in contravention of this clause shall, to the extent of the contravention, 
be void.” 

The rights guaranteed under Part III of the Constitution are classified under 
seven broad heads, as follows :— 


(1) Right to equality : 

(2) Right to freedom ; 

(3) Right against exploitation ; 

(4) Right to freedom of religion ; 

(5) Cultural and educational rights ; 
(6) Right to property ; and 

(7) Right to constitutional remedies. 


Most of the articles which are said to have been disregarded occur under the 
heading “ Right to freedom ”, these articles being Articles 19 (0) (d), 21 and 22. 
Another article which is also said to have been violated is Article $ under which 
the present application for a writ of habeas corpus purports to have made, 

Article 19 (1) is divided into seven sub-clauses and runs as follows :— 

“ AI citizens shall have the right— : 
(a) to freedom of speech and expression ; 
(b) to assemble peaceably and without arms; 
(c) to form associations or unions; 
(d) to move freely throughout the territory of India ; 
(¢) to reside and settle in any part of the territory of India ; 
(f) to acquire, hold and dispose of property, and 
(g) to practise any profession, or to carry on any occupation, trade or business.” 


hat (3), (4), (5) and (6) of this article provide that nothing in clause (rp 


e operation of any existing law in regard to the rights under that 
clause, under certain conditions which are mentioned therein. Clause (5)> 
with which we are directly concerned and which will serve as a specimen to show 
the nature of these provisions, is to the following effect :— 

“Nothing in sub-clauses (d), (¢) and (f) of the said clause shall affect the operation of any existing. 
law in so, far as it imposes, or prevent the State from making any law i i resonable restric~ 
tions on the exercise of aay of the rights conferred by the said sub-clauses either in the interests. 
of the general public or for the protection of the interests of any Scheduled Tribe.” 

The contentions advanced on behalf of the petitioner with reference to this 
article are :—(1) that the Act under which he has detained deprives him who 
is a citizen of the Republic of India of the right to move freely throughout the 
territory of India, which is teed under article 19 (1) (d) sal t under 
clause 5} of Article 19, it is open to this court to judge whether restrictions. 
im y the Act on the exercise of the right conferred by Article 19 (1) (d} 
are reasonable or otherwise. Before dealing with this arguinent, it is necessary 
to understand the meaning of the words used in Article 19 (1) (d) and to have 
a clear comprehension as to the true nature of the right conferred thereunder. 
The contention put forward on behalf of the petitioner is that freedom of move- 
ment is the essence of personal liberty and any restraint on freedom of movement 
must be held to amount to abridgment or deprivation of personal liberty, as 
the case may be according to the nature of the restraint. After very careful consi- 
deration, I have come to the conclusion that this contention is well-founded im 
law. Blackstone in his “ Commentaries on the Laws of England ” (4th Edition, 
volume 1, page 134) states that 

“Personal liberty consists in the power of locomotion, of changing situation or moving one’s 


person to whatsoever place one’s own inclination may direct, without imprisonment or restraint 
unless by due course of lew.” 
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The authority of this statement has never been questioned, and it has been bodily 
inco ted by H. J. Stephen in his “ Commentaries on the Laws of England’ 
and been uced Cooley in his well-known treatise on “ Constitutio 
Limitations” (8th Edition, volume I, page 710), which was extensively quoted 
by both parties in the course of their arguments. ‘The view that freedom of move- 
ment is the essence of personal liberty will also be confirmed by reference to any 
book on the criminal law of England dealing with the offence of imprisonment. 
or any commentary on the Indian Penal c dealing with the offences of wrongful 
restraint or confinement. Russel in his book on “ Crimes and Misdemeanors ” 
(8th Edition, volume I, page 861), dealing with the offence of false imprisonment. 
states as follows :— 

“ False imprisonment is unlawful and total restraint of the personal liberty of another, whether 
by constraining him or compelling him to go to a particular place or by confining him in a prison 
or police-station or private lace, or by detaining him against his will in a public place. .... the 


Agan, Di Goor inn dealing With theae of wrong TE n e o 
on “ The Penal Law of British India ” (5th Edition, page 1144) observes as follows :—- 

“ Following the principle that every man’s person is sacred wud that it is free, law visits with 
its penalties those who abridge his personal liberty, though he may have no design upon his 
person. But the fact that he controls its movements for ever so short a time is an o against 
the King’s peace, for no one has the right to molest another in his free movements.” 


ee with the offence of wrongful confinement, the same learned author- 
observes as follows at page 1148 of his book :— 
“1 Wrongful confinement ’ is a species of ‘ wrongful restraint’ as defined in the last section. 


Both these authors speak of restraint on personal liberty and interference: 
with the liberty of one’s movements or nsion of liberty or locomotion as. 
interchangeable terms. In Bird v. Fones!, Coleridge, J., said that 

“ it is one part of the definition of freedom to be able to go whithersoever one pleases.” 

A similar opinion has been expressed by several authors including Sir Alfred 

Denning in his book entitled “ Freedom under the Law.” There can therefore 

be no doubt that freedom of movement is in the last analysis the essence of personal 

liberty, and just as a man’s wealth is generally measured in this country in terms 

of rupees, annas and pies, one’s personal liberty depends upon the extent of his 

freedom of movement. But it is contended oa behalf of the State that freedom of” 
movement to which reference has been made ia Article 19 (1) (d) is not the freedom 

of movement to which Blackstone and other authors have referred, but is a 

different ies of freedom which is qualified by the words “ throughout the 

territory of India.” How the use of the expression “ throughout the territory of” 
India ” can qualify the meaning of the rest of the words used in the article is a 

matter beyond my comprehension. In my opinion, the words “ throughout the 

territory of India” were used to stretch the ambit of the freedom of movement 

to the utmost extent to which it could be guaranteed by our Constitution. The 

Constitution could not guarantee freedom of movement outside the territorial 

limits of India, and so has used those words to show that a citizen was entitled to. 
move from one corner of the country to another freely and without any obstruc-- 
tion. ‘“ Throughout” is an amplifying and not a limiting expression, and I am 

surprised to find that the expression “ throughout the territory of India”, which 

was used to give the widest possible scope to the~freedom of movement, is sought 
to be construed as an expression limiting the scope and nature of the freedom. In 

my opinion, the words “ throughout the territory of India”, having regard to the- 
context in which they have been used here, have the same force and meani 

as the expression “ to whatsoever place one’s own inclination may direct” ` 
by Blackstone, or the expression “ freedom to be able to go whithersoever one 
Ube E te E N ee 
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pleases ” used by Coleridge, J., in Bird v. Jonest. I am certain that neither of these 
wuthorities contemplated that the freedom of movement which is vouchsafed to 
a British citizen, is guaranteed beyond the territorial limits of British territories. 
The question as to whether preventive detention is an encroachment on the 
tight guaranteed by Article 19 (1) (d) has been considered by the Nagpur, Patna 
and Calcutta High Courts. The view which has been ultimately adopted by these 
h Courts is that preventive detention is not a violation of the right guaranteed 
by Article 19 (1) (d), but in the Calcutta High Court, where the matter has been 
elaborately di at least five judges have held that it does, and in the ultimate 
analysis the number of judges who have held the contrary view appears to be the 
same. Lesbian EER T E es iter gL aa Neder Dy Ma ae Date 
judges is opposed to the view I am inclined to take, 1 consider it necessary to deal 
riefly with the main objections which have been raised in support of the narrow 
meaning sought to be attached to the words in Article 19 Q) a) I have already 
dealt with ane of them which is based on the expression “‘ ughout the territory 
of India.” And I shall now proceed to deal with the others seriatim. 


I. It will be recalled that clause (5) of Article 19, which I have already 
quoted in full, provides among other things that nothing in clause (1) (d) 
affect the operation of any law, present or future, imposing reasonable restric- 
tions on the exercise of the right of freedom of movement either in the interests 
of the general public or for the protection of the interests of any Scheduled Tribe. 
It has ed that the use of the words “ interests of any Scheduled Tribe” 
in this clause shows that the right guaranteed by Article 19 0) (d) is a limited right 
-f movement, such as the right to visit different localities and to go from one place 
to another and is different from the expression “ freedom of movement ” which has 
been stated by Blackstone to be another name for personal liberty. It is pointed 
‘out that the restrictions in contemplation here are mainly restrictions preventing un- 
‘desirable outsiders from visiting Scheduled Areas and exploiting Scheduled Tribes, 
and if the words “ freedom of movement” had been used in the larger sense, such 
2 small matter would not have found a place in clause (5) of Article 19. 


I must frankly confess that I am unable to appreciate this argument and to 
hold that a mere reference to Scheduled Tribes affects the plain meaning of the 
words used in clause (1) (d) of Article 19. The words ae Article 19 G) (d) 
are very wide and mean that a person can go at his will in any direction to any 
lity and to any distance. Restraint on a om so wide in scope and extent may 
assume a variety of forms and may include internment or externment of a person, 
‘his confinement to a particular locality or within the walls of a prison, his being 
‘prevented from visiting or staying in any particular area, etc. The framers of 
the Constitution wanted to save all restrictive legislation affecting freedom of 
movement made in the interests of the general public (which expression means 
the same thing as “ public interests ”) and I think that the law in regard to pre- 
‘ventive detention is fully covered by the expression “ restrictions imposed in the 
public interests °”. But they also remembered that there were restrictive laws 
made in the interests of an important community and that similar laws may have 
to be made in future and hence they added the words “ for the protection of the 
interests of any Scheduled Tribe”. A reference to the Fifth Schedule of the 
‘Constitution and the co nding provisions of the Government of India Act, 
1935, as well as to certain laws made for Chota Nagpur, Santhal P and 
-other localities will show that great importance has been attached in this country 
‘to the protection and preservation of the members of the scheduled tribes and 

-maintenance of order in tribal areas, and this, in my opinion, is sufficient to account 
‘for the special mention of the scheduled tribes jn clause (5). It may, at first 
sight, ap to be a relatively small matter, but in their anxiety to cover the 
‘whole field of restrictive laws made whether in the public interest or in the interests 

of a particular community and not to leave the smallest loophole, the framers 
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of the Constitution apparently decided to draft the clause in the present 

‘As far as I am aware, there are no restrictive laws made in the interests of 
community other than the scheduled tribes, and I think clause (5) is sufficien 
comprehensive to include the smallest as well as the most complete restrictions on 
freedom of movement. I am also satisfied that the mere mention of scheduled 
tribes in clause (5) cannot change the plain meaning of the words of the main pro- 
vision which we find in Article 19 (1) (d) and confine it to some kind of peculiar 
and truncated freedom of movement which is unconnected with personal ieee 
and which is unknown to any Constitution with which we are familiar. 


It will perhaps be not out of place to refer in this connection to Ordinance 
XIV of 1943, which is one of the ordinances by which the Defence of India Act, 
1939, was partly amended. This ordinance provides for— 

“ the apprehension and detention in custody of any person whom the authority empowered 
‘by the rules to apprehend or detain as the case may be suspects,on grounds appearing to such authority 
to be reasonable, of being of hostile origin, or of having acted, acting, about to act, or being 
likely to act in a manner prejudicial to the public safety or interest, the of British India, 
the maintenance of public order, His jesty’s relations with foreign powers or Indian States, the 
maintenance of peaceful conditions in tribal areas or the efficient prosecution of the war, or with 
gespect to whom such authority is satisfied that his apprehension and detention are n: for the 

of preventing him from acting in any such prejudicial manner, the prohibition of such person 
Pom entering or residing or remaining in any area, and the co ing of such person to reside 
and remain in any area, or to do or abstain from doing any thing ”. 

The points to be noted in connection with the ordinance are :— 


(1) that it is an ordinance specifically providing for apprehension and 
detention ; 

(2) that notwithstanding the fact that there is a general reference in it to 
acts prejudicial to public safety or interests and maintenance of public order 
there is also a specie reference to maintenance of peaceful conditions in tribal 
arcas ; E 


(3) that tribal areas and scheduled tribes are kindred subjects as would 
-appear from the Fifth Schedule appended to the Constitution ; and 


(4) that maintenance of peaceful conditions in tribal areas may be as much 
in the public interest as in the interests of persons living in those areas. 


This ordinance shows at least this much that sometimes the law of preven- 
tive detention can also be made in the interests of scheduled tribes or scheduled 
arcas and consequently the mere mention of scheduled tribes in clause (5) does not 
-necessarily exclude laws relating to preventive detention from the scope of Article 
19 (5). The same remarks apply to the ordinance called “ The Restriction and 
Detention Ordinance, 1944 © Ordinance No. III of 1944) which empowered the 
Central Government or the Provincial Government to detain and make orders 
restricting the movements of certain persons in the interest of public safety, 
maintenance of public order as well as maintenance of peaceful conditions in tribal 
areas, etc. 

II. It is also argued that since preventive detention amounts to a total 
deprivation of freedom of movement, it is not a violation of the right granted 
under Article 19 (1) (d) in regard to which the word “restriction” and not 
‘ deprivation’ has been used in clause (5). This argument also does not appeal to 
me. There are really two questions which fall to be decided in this case, viz., (a) 
Does preventive detention take away the right guaranteed by Article 19 (1) (d) ?; 
and by if so, what are the consequences, if any? 


It seems obvious to me that preventive detention amounts to a complete 
deprivation of the right guaranteed by Article 19 (1) (d). The meaning of the 
word ‘ restriction’ is to be considered with reference to the second question and I 
‘think that it will be highly technical to argue that deprivation of a right cannot 
be said to involve restriction on the exercise of the right. In my opinion, having 
regard to the context in which the word ‘ restriction" has been used, there is no 
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esis between that word and the word ‘deprivation’. As I have already 

, Testraint on the right to move can assume a variety of forms and restric- 

n would be the most appropriate si pga to be used in clause (5) so as to 

all those forms ranging from to various kinds of partial deprivation of 

freedom of movement. I will however have to advert to this subject later and 

va try to show that the construction I have suggested is supported by good 
authority. i 


II. It appears that some of the Judges who had to deal with the question 
which we have before us were greatly influenced by the argument that if the 
deprivation of nal liberty amounts to deprivation of the right granted under 
Article 19 (1) (d), any conviction for an offence under the Indian Penal Code 
involving a sentence of imprisonment will be subject to judicial review on the 

und of reasonableness of the provisions of the e under which the conviction 
is recorded. Meredith, C.J., of the Patna High Court has given expression to his 
concern for the situation which will thereby arise, in these words :— 

“ It will be seen that the claim made is very sweeping indeed. It would mean that every law 


examination by the Courts on the ground of reasonableness. It makes the Courts supreme arbiters 

in regard tò any such lation, and they can reject it or accept it in accordance with their ideas 

of whether it a to their reason. But ideas of reasonableness or otherwise are apt to vary widely. 

Take for cra, Jv rang yak imprisonment but the english law dose bots Tt E dEi 
asa e wi TISO: Q 

to belleve the fimen of the Costner intended to place so enormous a power in the hands 

of the Coum... aoaea. ” [Rattan Roy v. The State of Bikar]. 

The obvious and strictly a reply to this ent is that the consi- 
deration, which has so greatly weighed with the learned ief Justice, is not enough 
‘to cut down the plain meaning of the general words used in Article 19 (5) of the 
Constitution. As has been pointed out in a number of cases, 

“in Poa ae chacted words, we are Aot concerned with the policy involved or with the 
results injurious or o ise which may follow by giving effect to the language used ” [Kirg-Emprror 
V. Binoari lal Sarma and otkers!]. 

Apart from this t of the matter, I agree with one of the learned Judges. 
of the Calcutta High Court in his remark that 

“ no calamitous or untoward result will follow even if the provisions of the Penal Code become-- 
justiciable ”. i 
I am certain that no court would interfere with a Code which has been the law of 
the land for nearly a century and the provisions of which are not in conflict with 
the basic principles of any system of law. It seems to me that this court should. 
not be deterred from giving effect to a fundamental right granted under the Consti- 
tution, merely because of a vague and unfounded fear that something catastrophic. 
may happen. 

I have so far proceeded on the assumption that the basis of the objection: 
raised by Meredith, C.J., is correct in law, but, in my opinion, it is not. Crime- 
has been defined to consist in those acts or omissions involving breach of a 
duty to which a sanction is attached by law by way of punishment or pecuniary 

ty in the public interests (Ses Russell's “Crimes and Misdemeanors ”).. 

ion 2 of the Indian Penal Code, 1860, provides that 

“every person shall be liable to punishment under this Code and not otherwise for every 
act or omision contrary to the provisions thereof, of wbich he shall be guilty within British India.” 
The Indian Penal Code does not primarily or necessarily impose restrictions om 
the freedom of movement, and it is not correct to say that it is a law imposing res- 
trictions on the right to move freely. Its primary object is to punish crime and 
not to restrict movement. The punishment may consist in imprisonment or a 
pecuniary penalty. If it consists in a pecuniary penalty, it obviously involves. 
no restriction on movement ; but if it consists in imprisonment, there is a restriction. 
on movement. ‘This restraint is imposed not under a law imposing restrictions om 
ma a E = Pf 


1. (1945) 1 M.L.J. 76: LR. 72 I.A. 57 : 1945 F.L.J. 1+ 1945 F.C.R. 161 at 177 (P.C). 
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movement but under a law defining crime and making it punishable. The punish- 
ment is correlated directly with the violation of some other person’s right and not 
with the right of movement possessed by the offender himself. In my opinion, 
therefore the Indian Penal Code does not come within the ambit of the words “ law 
imposing restriction on the right to move freely ”. 


In the course of the arguments, the expression “ punitive detention” was 
frequently used and the tendency was to put it on the same footing as preventive 
detention for the p of certain arguments. Punitive detention is however 
essentially different from preventive detention. A person is punitively detained 
only after a trial for committing a crime and after his guilt has been established 
in a competent court of justice. A person so convicted can take his case to the State 
High Court and sometimes bring it to this court also ; and he can in the course of 
the proceedings connected with his trial take all pleas available to him including 
the plea of want of jurisdiction of the court of trial and the invalidity of the law 
under which he has been prosecuted. The final judgment in the criminal trial 
will thus constitute a serious obstacle in his wa a? he chodra (o aert even after 
his conviction that his right under Article 19 (1) (d) has been violated. But a 
person who is preventively detained has not to face such an obstacle whatever 
other obstacle may be in his way. i 


IV. It was pointed out that Article 19 being confined to citizens, the 
anomalous situation will follow that in cases of preventive detention, a citizen will 
be placed in a better position than a non-citizen, because if a citizen is detained 
his detention will be open to some kind of judicial review under Article 19 (5), 
but if a non-citizen has been detained his case will not be open to such review. 
In this view, it is said that the whole Act relating to preventive detention may be 
declared to be void if it is unreasonable, though it concerns citizens as well as 
persons other than citizens. I must frankly state that I am not at all perturbed by 
this argument. It is a patent fact t the Constitution has confined all 
the rights mentioned in Article 19 (1) to citizens. It is equally clear that restric- 
tions on those rights are to a limited extent at least open to judicial review. The 
very same question which is raised in regard to Article 1g (1) (d) will 
arise with regard to most of the other sub-clauses. A citizen has the right 
to assemble peaceably and without arms, to form associations or unions 
and so on. If there is any law imposing unreasonable restrictions on any 
of these rights, that law will not be good law so far as citizens are concerned, 
but it may be good law so far as non-citizens are concerned. I do not see why a 
similar situation arising with regard to the right granted under sub-clause (d) 
should be stated to be anomalous. So far as the right of free movement is con- 
cerned, a non-citizen has been granted certain protections in Articles 21 and 22. 
If a citizen has been granted certain other additional protections under Article 19 
{1) (d), there is no anomaly involved in the discrimination. I think that it is 
conceivable that a certain law may be declared to be void as against a citizen but 
not against a non-citizen. Such a result however should not t our mind if it 
is found to have been clearly within the contemplation of the framers of the Consti- 
tution. ` 


V. It was contended that the rights declared by Article 19 are the rights 
of a free citizen and if he has already been deprived of his li in the circum- 
stances referred to in Articles 20, 21 and 22, it would be idle to say that he 
still enjoys the right referred to in Article 19. After giving my fullest considera- 
tion to this ent,-I have not been able to appreciate how it arises in this case. 
-There is nothing in Article 19 to suggest that it applies only to those cases which 
do not fall under Articles 20, 21 and 22. Confini ourselves to preventive 
.detention, it is enough to point out that a person who is preventively detained 
must have been, before he lost his liberty, a free man. Why can’t he say to those 
who detained him : 

rc ey TOS TE a a Ee 
the limits imposed by clause (5) of Article 19.” 


` 
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This is the only question which arises in the case and it should not be obscured 
by any abstruse or metaphysical considerations. It is true that if you put a man 
under detention, he cannot move and therefore he is not in a position to exercise 
the right guaranteed under Article 19 (1) (d), but this is only the physical aspect 
of the matter and a person who is bed-ridden on account of disease suffers from a 
similar disability. In law, however, physical duress does not deprive a person of 
the right to freedom of movement. If he has been detained under some provision 
of law imposing restrictions on the freedom of movement, then the question wilh 
arise whether the restrictions are reasonable. If he has been detained under no- 
provision of law or under some law which is invalid, he must be set at liberty. 


To my mind, the scheme of the Chapter dealing with the fundamentaf 
rights does not contemplate what is attributed to it, namely, that each article 
is a code by itself and is independent of the others. In my opinion, it cannot be 
said that Articles 19, 20, 21 and 22 do not to some extent overlap each other. The 
case of a person who is convicted of an offence will come under Articles 20 and QL 
and also under Article 22 so far as his arrest and detention in custody before triak 
are concerned. Preventive detention, which is dealt with in Article 22, also amounts. 
to deprivation of personal liberty which is referred to in Article 21, arfd is a violation. 
of the right of freedom of movement dealt with in Article 19 (1) (d). That there 
are other instances of overlapping of articles in the Constitution may be illustrated 
by reference to Article 19 OA and Article 31 both of which deal with the right 
to property and to some extent overlap each other. It appears that some learned’ 
High Court Judges, who had to deal with the very question before us, were y 
impressed by the statement in the report of the ing Committee of the Consti- 
tuent Assembly on Article 15 (corresponding to the lR Article 21), that the 
word ‘liberty’ should be qualified by the insertion of the word ‘ personal’ before 
it for otherwise it may be construed very widely so as to include the freedoms dealt 
with in Article 13 (corresponding to the present Article 19). I am not however 
pre to hold that this statement is decisive on the question of the construction 
of words used in Article 19 (1) (d) which are quite plain and can be construed 
without any extraneous help. ether the rt of the Drafting Committee 
and the debates on the floor of the House should be used at all in construing the 
words of a statute, which are words of ordinary and common use and are not used’ 
in any technical or peculiar sense, is a debatable question ; and whether they can 
be used in aid of a construction which is a strain upon the language used in the- 
clause to be interpreted is a still more doubtful matter. But, apart from these 
a considerations, it is, I think, open to us to analyse the statement and see 

e 


of the word ‘ personal’ before ‘lib ® in Article 21 cannot change the meani 
of the words used in Article 19, force it put a matter which is inseparably bound 
up with personal liberty beyond its place. Personal ai and personal freedom, 
in spite of the use of the word ‘ nal’, are, as we i ’ 
times used in a wide sense and race freedom of speech, freedom of association, etc. 
These rights are some of the most valuable phases or elements of liberty and they- 
do not cease to be so by the addition of the word ‘ personal? A general statement 
by the Drafting Committee referring to freedom in plural cannot take the place of 
an authoritative exposition of the meaning of the words used in Article 19 (1) (d);. 
which has not been specifically referred to and cannot be such an overriding consi- 
deration as to compel us to put a Meaning opposed to reason and authority. The. 
words used in Article 19 (1) (d) must be construed as they stand, and we have to- 
decide upon the words the whether in the case of preventive detention. 
the right under Article 19 (1) (d) is or is not infringed. But, as I shall point, 
out later, however literally we may construe the words used in Article 1g (1) (d) and. 
however restricted may be the meaning we may attribute to those words, there can. 
be no escape from the conclusion that preventive detention is a direct infringe~ 
iment of the right guaranteed in Article 19 (1) (d). 
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Having dealt with the principal objections, I wish to revert once again to the 
main topic. The expressions ‘ nal liberty’ and ‘ personal freedom’ have, 
as we find in several books, a wider meaning and also a narrower meaning. In the 
wider sense, they include not only immunity from arrest and detention but also 
freedom. of speech, freedom of association, etc. In the narrower sense, they mean 
immunity from arrest and detention. I have shown that the juristic conception 
of ‘ personal liberty ’, when these words are used in the sense of immunity from arrest, 
is that it consists in freedom of movement and locomotion. I have also pointed out 
that this conception is at the root of the criminal law of England and of this country, 
so far as the o of false imprisonment and wro. confinement are concerned. 
The gravamen of these offences is restraint on om of movement. With these 
facts in view, I have tried to find out whether there is any freedom of movement , 
known in England apart from personal liberty used in the sense of immunity from 
arrest and detention, but I find no trace of any such freedom. In Halsbury Laws 
of England (2nd Edition, volume 6, page 391), the freedoms mentioned are the 
right to personal freedom (or immunity from detention or confinement), the right 
to property, the right to freedom of speech, the right of public meeting, the right 
of association, etc. Similar classifications will be found in Dicey’s “ Introduction 
to the Study of the Law of the Constitution ” and Keith’s “ Constitutional Law ue 
and other books on constitutional subjects, but there is no reference anywhere to 
any freedom or right of movement in the sense in which we are asked to construe 
the words used in Article 1g (1) (d). In the Constitutions of America, Ireland 
and many other countries where om is prized, there is no reference to freedom 
or right of movement as something distinct from personal liberty used in the sense of 
immunity from arrest and confinement. The obvious explanation is that in legal 
conception no freedom or right of movement exists apart from what personal liberty 
connotes and therefore a separate treatment of this freedom was not necessary. 
It is only in the Constitution of the Free a Gs Danzig, which covers an area of 
791 square miles, that we find these words in Article 75 :— 

“ All nationals shall enjoy freedom of movement within the City.” 
There is however no authoritative opinion available to support the view that this 
freedom is anything different from what is otherwise called nal liberty. The pro- 
blem of construction in regard to this particular right in the Constitution of Danzi 
is the same as in our Constitution. Such being the general position, I am confirm 
in my view that the juristic conception that personal liberty and freedom of movement 
connote the same thing is the correct and true conception, and the words used in 
Article 1g (1) (d) must be construed according to this universally accepted legal 
conception. 

This conclusion is further supported by reference to the war legislation im. 
England and in India, upon which the law of preventive detention, which has 
been in force in this country since the war, is based. In the first world war, the 
British Parliament passed the Defence of the Realm Consolidation Act, in 1914, and 
a number of tions were made under it including regulation 14-B, which- 
permitted the Secretary of State to subject any person “ to such obligations and 
restrictions as hereinafter mentioned in view of his hostile origin or associations ”.. 
Lord Atkin in referring to this regulation said in Liversidge v. Sir John Anderson?,. 

“ that the regulation undisputedly gave to a Secretary of State unrestricted power to detain. 
2 suspected person.” 
Apparently, Lord Atkin meant that the restriction referred to in the Act included. 
preventive detention. Under this regulation, one Arthur Zadig was interned,. 
and he applied to the King’s Bench for a writ of Aabeas corpus which was refused. 
The matter ultimately came up before the House of Lords in Rex v. Halliday?, 
and the noble Lords in dealing with the case proceeded on the assumption t- 
there was no difference between internment and incarceration or imprisonment. - 
Lord Shaw in narrating the facts of the case stated :— 





i 
I. (1942) A.C, 238. ~ 2. (1917) A.Q. 260, 
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- «“ His person was seized, he has been interned ..... ` The appellant lost his liberty and was 

interned... 2-2-2224. ie A 

He then proceeded to state that there Was no difference between internment and 

imprisonment and quoted the following passage from Blackstone :— 

“ The confinement of the person, in wise, is an i mment. So that the keeping a man 
igina his will in a privato Lous pating im in the arresting or forcibly detaining him in 
the street, is an imprisonment,” ~ 3 

‘Proceeding on this footing (which I find to be the common basis in all other 
speeches delivered in the case, though Lord Shaw had given a dissenting judgment), 
Lord Finlay while dealing with the provisions of the regulations observed :— 

“ One of the most obvious means of taking precautions against dangers such a» are enumerated 
“is to impose some restriction on the freedom of movement of persons whom there may be any reason 
to suspect of being disposed to help the enemy”. [Rex v. Halliday}.] 

Again, Lord Atkinson while dealing with the merits of the case made the 
following observations :— 

“ If the Legislature chooses to enact that he can be deprived of his liberty and incarcerated or 
interned for certain things for which he could not have been heretofore Incarcerated or interned; tiiat 


or take away any right conferred by Magne Charta ~. .... 

This passage read with the previous passage quoted by me will show that 
both internment and incarceration were regarded as “ restrictions on the freedom 
of movement” and that deprivation of liberty and restriction on freedom of move- 
ment were used as alternative expressions bearing the same meaning. 


The same conclusion is to be drawn by reference to the regulations made in 
the last world war under the Emergency Powers (Defence) Act, 1939. The regu- 
lation which directly dealt with detention orders was 18-B. This regulation and 
a number of other regulations have been placed in Part I under the heading 
“ Restrictions on movements and activities of persons”. The classification is im- 

rtant, because it meets two principal arguments advanced in this case. It shows 
Erstly that detention is a form of restriction and secondly that it is a restriction 
on movement. I have noticed that “ movement ” is used in plural, and.the head- 
ing also refers to restrictions on activities, but, having regard to the subjects, 
classified under this head, movement undoubtedly refers to physical movement and 
includes such movements as entering a particular locality, going from one place to 
another, etc., i.s., the very things to which Article 19 (1) (a) .is said to have 
reference. In Léversidge’s case*, in construing the provisions of the Act of 1939) 
“Viscount Maugham observed aş follows :-— ; a 

“ The of the Act of 1 above cited) shows beyond doubt Defen lati 
-may . be TAE must deprive the ea 7 we detention eae ihe Soeur crane 
‘to be expedient in the interests of public safety’ of all his liberty of movement while the regulations 
remain in force.” a g 

Thus Viscount Maugham also considered detention to be synonymous with 
-deprivation of liberty of movement. 

The classification that we find in the Defence of the Realm Regulations was 
with a little verbal modification adopted in the Defence of India Rules, 
-and we find that here also rule 26, which dealt with preventive detention, 
-has been placed under the heading “ Restriction of movements and activities of 


vincial Acts and Ordinances relating to maintenance of order [ses section 2 
of the Bihar Maintenance of Public Order Act, 1949; section 16 of the West 
Security Act, 1948; section 4 of the East Punjab Public Safety Act, 1949 ; ` 
‘section 2 of the Madras Maintenance of Public Order Act, 1947; section. 3 of th 


Bombay Public Security Measures Act, 1947]. In these Acts and Ordinances, 
preventive detention and certain other forms of restriction on movement such as 


I. (1917) A.C, 260 at 269. 3. (1942) A.Q. 206 at a19. 
2. at 272, 
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internment, externment, etc., have been clawed together and dealt with more or 
less on the same footing, and sometimes they have been dealt with in different 
clauses of the same section. In one of the Acts, the same advisory board is to deal 
with the case of a detenu as well as that of an externed person, and there are also 
similar provisions giving them the right to represent their case to the Government: 

I will now assume for the sake of nt that the freedom of movement to 
which reference is made in Article 19 (1) has nothing to do with personal liberty 
and that the words which occur in the article- bear the restricted meaning attributed 
to them by the learned Attorney-General and some of my colleagues. It seems 
to me that even on this assumption, it is difficult to arrive at any conclusion 
other than what I have already arrived at. There can be no doubt that preven- 
tive detention does take away even this limited freedom of movement directly and 
substantially; and, if so, I do not see how it can be argued that the right under 
Article 19 6 (d) is not infringed if the alternative interpretation is accepted. We 
have only to ask ourselves : “ Does a person who is detained retain even a fraction 
of his om of movement in ever restricted sense the term may be 
used and does he not lose his right to move fresly from one place to another or 
visit any locality he likes as a necessary result of his detention?” I think I should 
refer here once more to the fact that in the Defence of the Realm Regulations and 
Defence of India Rules, preventive detention is classed under the heading “ Res- 
triction of movements and activities”. “ Movement” is here used in plural and 
refers to that very type of movement which is said to be protected Article 
19 (1) (d) moving from one State or place to another, visiting different localities, 
etc. One of the objects of preventive detention is to restrain the person detained 
from moving from place to place so that he may not spread disaffection or indulge 
in dangerous activities in the places he visits. The same consideration applies to 
the cases of persons who are interned or externed. Hence, externment, internment 
and certain other forms of restriction on movement have always been 
treated as kindred matters belonging to the same group. or family 
and the rule which applies to one must necessarily apply to the other. It is 
difficult to hold that the case of externment can possibly be dealt with on a different 
fong from the case of preventive detention. I am however interested to find 
that the Patna and Bombay High Courts have held that a person who is externed 
can successfully assert that the right granted to him under Article 19 (1) (d) has been 
violated. This view has not been seriously challenged before us, and, if it is correct, 
I really do not see how it can be held that preventive detention is also not a direct 
invasion of the right guaranteed in Article 19 (1) (d). Perhaps, one may pause here 
to ask what ind of laws were in contemplation of the framers of the Constitution 
when they referred to laws imposing restrictions in the public interest in Article 19 (5). 
I think the War Laws and the Provincial Acts and Ordinances to which I have y 
referred must have been among them, these being laws which expressly purport to 
impose restrictions on movements. Ifso, we should not overlook the fact that - 
tive detention was an inseparable part of these laws and was treated as a rm of 
restriction on movement and classified as such. It seems to me that when the matter is 
seriously considered, it would be found that the interpretation of the learned Attorney- 
General: attracts the operation of Article 13 (2) no less strongly and directly than the 
interpretation I have suggested, and I prefer the latter only because I consider that 
it is legally unsound to treat what is inseparably bound up with and is the essential 
element in the legal concept of personal liberty as a wholly separate and unconnected 
entity. But, as I have indicated, it will be enough for the p of this 
case if we forget all about personal li and remember only that detention is, 
as is self-evident and as has been pointed out by Viscount Maugham and other 
eminent judges, another name for depriving a person of all his ‘liberty of move- 
ment’. 

It was pointed out in the course of the arguments that preventive detention 
not only takes away the right in Article 19 (1) (d) but also takes away all the 
other rights guaranteed by Article 19 (1), except the right to hold, acquire and 
dispose of property. Where exactly this argument is intended to lead usto, $ 
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cannot fully understand, but it seems to me that it involves an obvious fallacy, because 
it overlooks the difference in the modes in which preventive detention o 

on the right referred to in sub-clause (d) and other sub-clauses of Article 19 (1). 
The difference is that while preventive detention operates on freedom of movement 
directly and inevitably, its operation on the other rights is indirect and consequential 
and is often only notional. One who is preventively detained is ightaway 
deprived of his right of movement as a direct result of his detention, but he loses the. 
other rights only in consequence of his losing freedom of movement. Besides while 
freedom of movement is lost by him in all reality and substance, some of the other 
‘rights may not be lost until he wishes to exercise them or is interested in exercising 
them. A person who is detained may not be interested in freedom of association 
or may not pursue any profession, occupation, trade or business. In such a case, 
the rights referred to are lost only in theory and not as a matter of substance. I 
wish only to add that when I said that I was not able to understand the full force 
of the argument which I have tried to deal with, what I had in mind was that if 
preventive detention sweeps away or affects almost all the rights guaranteed in 
Article 19 (1), the matter deserves very serious consideration and we cannot lightly 
lay down Article 13 (2) does not come into operation. 


- Being alive to the fact that it is a serious matter to be asked to declare 
a law enacted by Parliament to be unconstitutional, I have again and again 
asked myself the question :—What are we to put in the scales against the construc- 
tion which I am inclined to adopt and in favour of the view that preventive deten- 
tion does not take away the freedom of movement guaranteed in Article 19 (1) (d) ? 
The inevitable answer has always been that while in one of the scales we have 
plain and unambiguous language, the opinion of eminent jurists, judicial dicta 
of high authority, constitutional practice in the sense that no Constitution refers 
to any freedom of movement apart from personal liberty, and the manner in which 
preventive detention has been treated in the very laws on which our law on this 
subject is based, all that we can put in the opposite scale is a vague and il- 
founded apprehension that some fearful object such as the revision of the Penal 
Code is looming obscurely in the distant horizon, the peculiar objection that the 
mere mention of the scheduled tribes will alter the meaning of certain plain words, 
the highly technical and unreal distinction between restriction and deprivation 
and the assumption not warranted by any express provision that a person who is 
preventively detained cannot claim the right of freedom of movement because he 
is not a free man and certain other things which, whether taken singly or collec- 
tively, are too unsubstantial to carry any weight. In these circumstances, I am 
strongly of the view that Article 19 (1) (d) guarantees the right of freedom of move- 
ment in its widest sense, that freedom of movement being the essence of A poe 
P the right guaranteed under the article is really a right to personal liberty 
and that preventive detention is a deprivation of that right. I am also of the view 
that even on the interpretation suggested by the learned Attorney-General, preventive 
detention cannot but be held to be a violation of the right conferred by Article 
19 (1) A In either view, therefore, the law of preventive detention is subject 
to such limited judicial review as is permitted under Article 19 (5). The scope of 
the review is simply to see whether any particular law imposes any unreasonable 
restrictions. Considering that the restrictions are imposed on a most valuable 
right, there is nothing revolutionary in the Legislature trusting the Supreme Court 
to examine whether an Act which infringes upon that right is within the limits 
ef reason. 


I will now pass on to the consideration of Article 21, which runs as follows :— 


‘No person shall be deprived of hislife or personal liberty except according to procedure esta- 
blished by law.” 


Here again, our first step must be to arrive at a clear meaning of the provision. 
The only words-which cause some difficulty in the proper construction of the article 
are “ procedure established by law.” f 
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’ The learned Attorney-General contended before us that the word ‘law? 
which is used in Article 21 means State-made law or law enacted by the State. 
On the other hand, the learned counsel for the petitioner strongly contended that 
bi casey ‘ procedure established by law ” is used in a much wider sense and 
to the expression “ due process of law” as in 
eS Court o America, in the earliest times, and, if that is so, it means 
I epee ee eth the expression 
Sol ce eas 
In the course of the arguments, the learned Attorney-General referred us 
to the proceedings in the Constituent Assembly for the purpose of showing that 
the article as originally drafted contained the words without due process of 
law ” but these words were subsequently replaced by me eea except accord- 
to procedure established by law”. In my on, though the proceedings or 
isis e e cyan for the purpose of eonstrug the 
meaning of the expressions used in Article 21, especially when they are plain and 
unambiguous, they are relevant to show that the intended to avoid the 
use of the expression “ without due process of law” t expression had its 
roots in the legem terra” (law of the land used in Magna Charta 
in 1215. in ahs tein of tus Th a the we “due process of law ” 
A 4 setae qiatantecing the: aorpenan Wil bet deileed or lic 6: 
or imprisoned or indicted or put to death without being brought in to answer 
by das proces of levw: Gs Edward III, Ch. Il). The expression was afterwards 
adopted in the American Constitution and also in the Constitutions of some of the 
Constituent States, though some of the States preferred to use the words “in due 
course of law” or “ according to the law of the land.” [Ses Cooley on ‘‘ Consti- 
tutional Limitations,” 8th Edn., Vol. I, pages 734-5]. the earli est times, the 
American S reme Court construed “ due process of law” to cover matters of 
procedure only, but gradually the meaning of the expression was widened as ‘so 
to cover substantive law also, by laying emphasis on the word ‘ due.’ The expres- 
sion was used in such a wide sense that the judges found it difficult to define it and 
in one of the cases it was observed as follows :— . Fi 


“ It would be difficult and ponie ive to thosc words a defini at accurate, 
NEE O e ER difficulty sel peshapa DaRi wes ed to be 
Mr. Justico Miller in Davidsen v. New Orleans, ar prada cat was crprascd that it is wier to. ssec- 
eer cee e a ee ene 
founded.” [Missowi Pacifc Raikoay Co. v. Hwumes1.] 

It seems plain that the Constituent Assembly did - ‘not adopt this expression on 
account of the very clastic meaning given to it, but preferred to use the words 
“ according to procedure established by law” which occur in the Japanese Consti- 
tution framed in 1946. 


' It will not be out of place to state here in a few words how the Japanese Consti- 
tution came into existence. It appears that on the 11th October, 1945, General 
McArthur directed the Japanese Cabinet to imitiate measures for the Te lea 
of the Japanese Constitution, but, as no progress was made, it was deci Feb- 
ruary, 1946, that the problem of constitutional reform should be taken over by-the 
Government Section of the Supreme Commander’s-Headquarters. S ane 
the Chief of this section and.the staff drafted the Constitution with the 
American constitutional lawyers who were called to assist the Government A 
in the task. This Constitution, as a learned writer has remarked, bore on almost 
every page evidences of its essentially Western origin, and this characteristic was 
especially evident in the preamble : 


s i y reminiscent of the American Declaration of Independence, a preamble which 
it bas no could pomibly have conceived or written and which few could 
even understand, derstand. Se eae Zink’s ‘* Modern Foreign Governments.”] 


I. .115 U.S. 512 at 518. 
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One of the characteristics of the Constitution which undoubtedly bespeaks of 
direct American influence is to be found in a lengthy chapter, consisting of 31 articles; 
entitled “ ane and Duties of the People,” which provided for the first time an. 


effective ‘ of Rights’ for the Japanese people. The usual safeguards have been 
provided there inst apprehension without a warrant and against arrest or 
detention without being informed of the charges or without adequate cause (Articles 
83 and 34). 


Now there are two matters which deserve to be noticed :—(1) that the Japanese 
Constitution was framed wholly under American influence ; and (2) that at the 
time it was framed the trend of judicial opinion in America was in favour of confining 

e meaning of the expression “ due process of law ” to what is expressed by certain 
erican writers by the somewhat-quaint but useful expression ‘‘ procedural due 
process.” That there was such a trend would be clear from the following passage 
which I quote from Carl Brent Swisher’s “ The Growth of Constitutional Power 
in the United States”? (page 107) :— 
“The Américan history of its interpretation falls into three periods. During the first peri 
covering roughly the first century of Government under the Constitution, due process was in 
incipally as a restriction upon procedure—and largely the judicial procedure—by which the 
Gorena exercised its powers. During the second period, which, again roughly speaking, extended. 
through 1936, due process was expanded to serve as a restriction not merely upon ure but 
upon the substance of the activities in which the Government might engage. During the third ete 
extending from 1936 to date, the use of due process as a substantive restricion been y 
suspended or abandoned, leaving it principally in its original status as z restriction upon procedure. g 

In the circumstances mentioned, it seems permissible to surmise that. the 
expression “‘ procedure established by law” as used in the Japanese Constitution 
represented the current trend of American judicial opinion with regard to “ due 
process of law ”, and, if that is so, the expression as used in our Constitution means. 
all that the American writers have read into the words ‘ procedural due process.” 
But I do not wish to base any conclusions upon mere surmise and will try to examine 
the whole question on its merits. 


: The word “law” may be used in an abstract or concrete sense. Sometimes. 

it is preceded by an article such as ‘a’ or ‘ the’ or by such words as ‘ any,’ ‘ all,’ 
etc., and sometimes it is used without any such prefix. But, generally, the word. 
‘law’ has a wider meaning when used in the abstract sense without being preceded 
by an article. The question ‘to be decided is whether the word ‘law’ means 
nothing more than statute law. 


Now whatever may be the meaning of the expression “ due process of law ”’, the 
word “law ” is common to that expression as well as “ procedure established by law” 
and though we are not bound to adopt the construction put on “law” or “ due 

of law” in America, yet since a number of eminent American Judges. 

ve devoted much thought to the subject, I am not prepared to hold that we can 
derive no help from their opinions and we should completely ignore them. I will 
-therefore in the first instance set out certain quotations from site of the decisions 
of the American Supreme Court co ing the word “ law ” as used in the expres- 
sion “ due process of law,” in so fe ase Jeri on the question of legal procedure. 
(1) “ Although the Legi may at its pleasure provide new remedies or change old ones, 

c power is nevertheless subject to the condition that it cannot remove certain ancient land-marks, 
or take away certain sree ty rea which have been always recognized and observed in judicial! 


(2) “ By the law of the land is most clearly intended’ the general law: a law which hears 
before it condemns, which proceeds Tipon inquiry and renders judgments only after trial. The meaning 
is that every citizen shall hold hig life, liberty and , and immunities under the protection 
of the general rules which govern society.” (Dartmouth Case*.) 


(3) “ Can it be doubted that due process of law signifies a right to be heard in one’s defence?’ 
If the legislative department of the Government were to enact a statute conferring the right to condemn 
the citizen without any opportunity whatever of being heard, would it be pretended that such am 
enactment would not be violative of the Constitution. If this be true, as it imdoubtedly is, how cam 





1. 44 Minn. 97:9 LRA. 152. ` a. 17 U.S. 4 


` 
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it be said that the judicial department, the source and fountain of fustice itself, has yet the authority 


to render lawful that which if done under express legislative sanction would be violative of the Consti- 
tution. If such power obtains, then the judicial t of the Government sitting to Id 
and enforce the Constitution is the only one possessing a power to disregard it. Ifsuch authority 
exists then in consequence of their establishment, to obedience to law and enforce justice, 
ee a e ee Oe ich they were created to prevent.” (Hovey 
v. Elliot#}. i 

(4) “It is a rule as old as the law, and never more to be respected than now, that no one 
shall be personally bound until he has had his say in court, by which is meant, until he has been 
duly cited to appear, and has been afforded an o ity to be heard. Judgment without such 


citation and opportunity wants all the attributes of a judicial determination; it is judicial 
and oppression, and can never be upheld where justice is justly administered.” (Gatpin v. 2.) 
Thus, in America, the word ‘law’ does not mean merely State-made law or 
law enacted by the State and does not exclude certain fundamental principles of 
justice which inhere in every civilised system of law and which are at the root of 
it. The result of the numerous decisions in America has been summed up by 
Professor Willis in his book on “ Constitutional Law” at page 662, in the state- 
ment that-the essentials of due process are : (1) notice, (2) opportunity to be heard, 
(3) an impartial tribunal, and (4) orderly course of procedure. It is pointed out 
by the learned author that these essentials may assume different forms in different 
circumstances, and so long as they are conceded in principle, the requirement of 
law will be fulfilled. For example, a person cannot require any particular form or 
method of hearing, but all that he can require is a reasonable opportunity to be 
heard. Similarly, an impartial tribunal does not necessarily mean a judicial 
tribunal in every case. far as orderly course of procedure is concerned, he 
explains that it does not require a court to strictly weigh the evidence but it does 
require it to examine the entire record to ascertain the issues, to discover whether 
there are facts not reported and to see whether or not the law has been correctly 
applied to facts. The view expressed by other writers is practically the same as 
that expressed by Professor Willis, though some of them do not expressly refer to 
the fourth element, viz., orderly course of procedure. The real point however is 
that these four elements are really different aspects of the same right, viz., the right 
to be heard before one is condemned. ` 


So far as this right is concerned, judicial opinion in England appears to be 
the same as that in America. In England, it would shock‘one to be told that a 
man can be deprived of his personal liberty without a fair trial or hearing. Such 
a case can happen only if the Parliament expressly takes away the right.in question 
in an emergency as the British Parliament did during the last two world wars in a 
limited number of cases. I will refer here to a few cases which show that the 
fundamental principle that a person whose right is affected must be heard has 
been o not only in cases involving personal liberty but also in proceedings 
affecting other rights, even though they may have come before administrative 
or quasi-judicial tribunals. v. The Wadsworth Board of Works? was a case 
under an Act which empow the District Board to alter or demolish a house 
where the builder had neglected to give notice of his intention seven days before 
proceeding to lay or dig the foundation. Acting upon this power, the Board directed 
the demolition of a building without notice to the builder, but this was held to be 
illegal. Byles, J., in dealing with the matter observed as follows :— 2% 

“ I conceive they acted judicially, because they had to determine the offence, and they had to 
apportion the ment as well as the remedy. That being zo; a long curse of decimons, begioting 
with Dr. ’s case, and ending with some very recent cases, establish that although are no 
positive words in a siatute requiring that the shall be heard, yet the justict of the common law 
will supply the omission of the legislature. of Mr. Justice Fortescue, in Dr. Bentley’s 
case, is somewhat quaint, but it is very applicable, has been the law from that time to the present.. 
Hemy, ‘ The objection for want of notice can never be got over. The laws of God and man both 
give the party an opportunity to make his defence, if he has any.” 

In the same case Erle, G.J., observed :—. 





1. 167 U.S. 409 at 417. 3. (186g) 14 C.B. (N.S.) 180 : 143 E.R 414- 
2. 85 US. 18. f 
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“Tt has been said that the principle that no men shall be deprived of his property without an 

ity of being heard, is limited to a judicial proceeding ..... I do not quite agree with 

ther: Siaa eens the law, I think, has been applied to many exercises of power which in common 

understanding would not be at all more a judicial proceeding than wo be the act of the district 
board in otdering a house to be pulled down.” 


The observations made by Erle, C.J., were quoted and applied by Sir Robert 
Collier in Smith v. Ths Queen}, and the observations of Lord Campbell in Regina v. 
-The Archbishop of Canterbury?, were to the same effect. 


A similar opinion was expressed by Sir George Jessel in Fisher v. Keane®, 
Labouchere v. Earl of Wharncliffe*, and Russell v. Russell5, In the last-mentioned 
case, he observed as follows: 


To periorm which T should have boen very glad to have liad before mie on both those club cases that 
I recent! namely, the case of F; v. Keans’; and the caso of Labouchers v. Earl of Wharn- 
lifes. The panage T mean is thi, relirring to à Committe: “ They are bound in the exercise of 
their functions by the rule expressed in the maxim ‘ Ard alteram 
‘condemned to consequences without having the opportunity of his defence.’ This rule is not 
confined to the conduct of strictly legal tribunals, but is licable to every tribunal or body of persons 
dnvested with authority to adjudicate upon matters laoag civil consequences to individuals.” ' 
This opinion was quoted with approval by Lord Macnaghten in Lapointe 
v. D Association, etc., ds Montreal’. In that case, on an application for pension by 
the appellant, who had been obliged to resign, the Board of Directors, without 
any judicial inquiry into the circumstances, resolved to refuse the claim on the 
ground that he was obliged to tender his resignation. This procedure was con- 
demned by Lord Macnaghten as being “ contrary to rules of society and above all 
‘contrary to the elementary principles of justice.” These observations of Lord 
Macnaghten were referred to and relied on in The King v. Tribunal of Appeal under 
the Housing Act, 1919*. In that case, a eampany proposed to build a picture house 
and the local authority having prohibited the building, the company appealed under 
the Housing (Additional Powers) Act, 1919, which contained a provision that an 
appeal sould in certain cases be properly determined without a hearing and that 
appellate court could dispense with the hearing and determine the appeal 
summarily. It was held that the meaning of rule 7 was that the tribunal on appeal 
might dispense with 4n oral hearing, not that they might diepense with a hearing 
-of any kind, and that they were bound to give the ade onal a heanng i tir 
sense of an opportunity to make out a case. The Earl of Reading in delivering 
the judgment o he - 
“ The principlo of law applicable to such a case is well stated by Kelly, C.B., in Wood v. Woadt 
ina which is cited with approval by Lord Macnaghten in Lapoinis v. L’ Association, sic., 


In Local Governmsni Board v. Arlidge*, the local government dismissed an 

appeal by a person against whom a OEE O a E ae ader eug, 
own Planning, etc., Act, without an oral hearing and without being allowed to 
sce the report made by the Board’s Inspector upon public local inquiry. The 
House of Lords did not interfere with the order on the ground that the appeal had 
‘been dealt with by an administrative authority whose duty was to enforce obliga- 
tions on the individual in the interests of the community and whose character was 
that of an organization with executive functiops. e principle however was 
«conceded and lucidly set forth that when the duty af ae an appeal is imposed, 
those whose duty it is to decide it must act judi ally, and they must deal with the 
question referred to them without bias and just give to each of the parties an 
‘opportunity of presenting its case, and that decision must be come to in the 





1. (1878) 3 A.C. oe 6. (1874) L.R. 9 Ex. 190. 
2 1859) 1 E. and 545 : 120 E.R. 101g, r4 I A.C. 535. 
3. (1878) 11 Ch, D. 353. . (1g20) I.B. 

4. (1879) 13 Ch. D. e. 9- (1915) A.C. 120. 
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P A E TE Oa A A E e it is to mete out 

justice. Commenting upon this case, which is generally regarded as an extreme 

Sae per toil Simonds, who afterwards became a member of the House of 
o :— 


“I think you would agree that if the subject-matter of such as are here indicated 
was the li of the subject, or indeed his life, you would such a judicial procedure as out- 
rageous.” (Ses C. K. Allen’s “ Law and Orders”, page 167). 


I have particularly referred to cases which were before administrative tribunals, 
because I have to deal in this case with preventive detention which is said to be 
an executive act and because I wish to point out that even before executive authori- 
ties and administrative tribunals an order cannot generally be passed affecting 
one’s righis without giving one such hearing as may be appropriate to the circum- 
stances of the case. T aave only to add has Mabon enumerating the most 
important liberties which are recognized in England, such as right of personal 
freedom, right to freedom of speech, right of public meeting, etc., adds :— 

“ Tt seems to me that there should be added to this list the following rights which appear to have 
become well-established—the right of the subj to have any case affecting him tried in accordance 


with the principles of natural j y the principles that 2 man may not be a judge in 
his own cause, and that no party t to be condemned unheard, or to have a decision given against 
him unless he has been given a reasonable of putting forward his caso ........ n 
(Halsbury’s Laws of England, and Edition, volume 6, page 392.) 


The question is whether the principle that no person can be condemned without 
a i iy an denpartal teibenal which is viell soomitecdin all modem civilized 
of law and which Halsbury puts on a par with well- ized fundamental 
rights cannot be regarded as part of the law of this country. I must confess that 
I find it difficult to give a negative answer to this question. The principle being 
part of the British system of law and procedure which we have inherited, been 
observed in this country for a very long time and is also deeply rooted in our ancient 
history, being the basis of the panchayat system from the earliest times. The 
whole of the Criminal Procedure Code, whether it deals with trial of offences or 
with preventive or quasi-administrative measures such as are contemplated in 
sections 107, 108, 109, 110 and 145, is based upon the foundation of this principle, 
and it is difficult to see that it has not become of the “ law of the land” and 
does not inhere in our system of law. If that is so, then “ procedure established 
by law” must include this principle, whatever else it may or may not include. 
That the word ‘law’ used in Article 21 does not mean only State-made law is 
clear from the fact that though there is no statute laying down the complete proce- 
dure to be adopted in contempt of court cases, when the contempt is not within 
the view of the court, yet such procedure as now prevails in these cases is part of 
our law. The statute-law which regulates the procedure of trials and enquiries 
in criminal cases does not specifically provide for arguments in certain cases, but 
it has always been held that no decision should be pronounced without hearing 
arguments. In a number of cases, it has been held that though there may be no- 
specific provision for notice in the statute, the provision must be read into the law. 
I am aware that some judges have expressed a strong dislike for the expression 
“ natural justice ” on the ground that it is too vague and elastic, but where there 
are well-known principles with no eness about them, which all systems of 
Jaw have respected and recognized, they cannot be discarded merely because 
they are in the ultimate analysis found to be based on natural justice. That 
the expression “ natural justice” is not unknown to our law is ap t from the 
Se ee ee is country laid 
down that it exercise its power of interference with the course of crimi 
justice in this country when there has been a breach of principles of natural justice 
or departure from the requirements of justice. In re Abraham Mallory Dillst, 
Taba Singh v. King-Emperor*, George Gfeller v. King?, and Bugga and others v. 
Emperor]. In the present case, there is no vagueness about the right claimed 
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which is-the right to have one’s guilt or innocence considered by an impartial body 
and that right must be read into the words of Article 21. Article 21 purports to 
protect life and personal liberty, and it would be a precarious protection and a 
protection not worth having, if the elementary principle of law under discussion, 
which, according to Halsbury, is on a par with fundamental rights, is to be ignored 
and excluded. In the course of his arguments, the learned counsel fr the 
petitioner repeatedly asked whether the Constitution would pt a law being 
enacted, abolishing the mode of trial permitted by the existing law and establishing 
the procedure of trial by battle or trial by ordeal which was in vogue in olden times 
in England. The question envi something which is not likely to happen,,. 
but it does raise a legal problem which can pecs be met only in this way that 
if the expression “ procedure established by law” simply means any procedure 
established or enacted by Statute it will be difficult to give a negative answer to 
the question, but if the word ‘law’ includes what I have endéavoured to show it 
does, such an answer may be justified. It seems to me that there is nothing revolu- 
tionary in the doctrine that the words “ procedure established by law” must include 
the four principles set out in Professor Willis’ book, which, as I have already stated, 
are different aspects of the same principle and which have no vagueness or uncer- 
tainty about them. These principles, as the learned author points out and as the 
authorities show, are not absolutely rigid principles but are adaptable to the 
circumstances of each case within certain limits. thee only to add that it has 
not been seriously controverted that “ law ” in this article means valid law and 
s ure’? means certain definite rules of proceeding and not something- 
which is a mere pretence for procedure. i 


I will now proceed to examine Article 22 of the Constitution which specifically 
deals with the subject of preventive detention. The first point to be noted in regard 
to this article is that it does not exclude the operation of Articles 19 and 21, and. 
it must be read subject to those two articles, in the same way as Articles 19 and 21 
must be read subject to Article 22. The correct position is that Article 22 must. 
prevail in so far as there are specific provisions therein regarding preventive deten- 
tion, but, where there are no such provisions in that article, the operation of 
Articles 19 and 21 cannot be excluded. The mere fact that different aspects of 
the same right have been dealt with in three different articles will not make them 
mutually exclusive except to the extent I have indicated. 


I will now proceed to analyse the article and deal with its main provisions. 
In my opinion, the main provisions of this article rare :—(1) that no person can. 
be detained beyond three months without the report of an advisory board (clause 
4 (a)]: (2) that Parliament may prescribe the circumstances and the class or 
Classes of cases in which a person may be detained for more than three months without. 
obtaining the opinion of an advisory board [clause 7 (a) ] ; (3) that when a person 
. is preventively detained, the authority ing the order of detention shall communi- 
cate to such person the grounds on which order is made and shall afford him. 
the earliest opportunity of making a representation against the order [clause (5) ] ; 
and (4) that the Parliament may prescribe the maximum period for which any 
po may in any class or classes of cases be detained under any law providing 
or preventive detention [clause D (2)]: The last point does not require any 
consideration in this case, but the frst points do require consideration. 


In connection with the first point, the question arises as to the exact meaning: 
of the words “ such detention ” occurring in the end of clause (4) (a). Two alterna- 
tive interpretations were put forward : (1) ‘such detention? means preventive 
detention ; (2) ‘such detention’ means detention for a period longer ian three- 
months. If the first interpretation is correct, then the function of the advisory 
board would be to ‘go into the merits of the case of each person and simply report. 
whether there was sufficient cause for his detention. According to the other 
interpretation, the function of the advisory board will be to report to the govern- 
ment whether there is sufficient cause for the person being detained for more 
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than three months. On the whole, I am inclined to agree with the second inter- 
‘pretation. Prima facie, it is a serious matter to detain a person for a long iod | 
{more than three months) without any enquiry- or trial. But Article 22 (4) (a) 
pee that such deterition may be ord on the report of the advisory : 
ince the report must be directly connected with the object for which it is required, 
the safeguard provided by the article, viz., calling for a rt from the advisory 
‘board, loses its value, if the advisory board is not to apply its mind to the vital 
uestion before the government, namely, whether prolo detention (detention 
r more than three months) is justified or not. Under Article 22 (4) (a), the advisory 
‘board has to submit its report before the expiry of three months and may therefore 
do so on the eighty-ninth day. It would be somewhat farcical to provide, that after 
a man has been detained for eighty-nine days, an advisory board is to say whether 
his initial detention was justified. On the other hand, ile determination of the 
question whether prolonged detention (detention for more than three months) is 
justified must necessarily involve the determination of the question whether the 
detention was justified at all, and such an interpretation only can give real meaning 
and effectiveness to the provision. The provision being in the nature of a protec- 
tion or safeguard, I must naturally lean towards the interpretation which is favour- 
able to the subject and which is also in accord with the object in view. i 


The next question wbich we have to discuss relates to the meaning and scope 
of Article 22 CN (a) which runs as follows :— 


_“ Parliament may by law prescribe— 

(a) the circumstances under which, and the class or classes in which, a person may be detained 
for a period than three months under any law providing for preventive detention without 
Tana E of an Advisory Board in accordance with the provisions of sub-clause (a) 
of clause . 

The question is what is meant by “ circumstances” and “class or classes 
of cases ” used in this provision. This question has arisen because of the way 
in which these expressions appear to have been interpreted and applied in the Act 
of Parliament with which we are concerned. As the matter is important and 
somewhat complicated, I shall try to express my meaning as clearly as possible 
even at the oak of some repetition, and, in doing so, I must necessarily refer to 
the impugned Act as well as Lists I and IIF of the th Schedule of the Consti- 
tution, under which Parliament had jurisdiction to enact it. Item g of List I~ 
Union List—shows that the Parliament has power to legislate on preventive deten- 
tion for reasons connected with (1) defence, (2) foreign affairs, and (3) security 
of India. Under List III —Concurrent List—the appropriate item is item 3 which 
shows that law as to preventive detention can be made for reasons connected with 
{1) the security of the State, (2) the ‘maintenance of public order, and (3) the 
maintenance of supplies and services essential to the community. The impugned 
Act refers to all the subjects mentioned in Lists I and III in regard to which law 
of preventive detention can be made. Section 3 (1) of the Act, the substance of 
which has already been mentioned, is important, and I shall reproduce it in verbatim. 

“ The Central Government or the State Government may— : 

(a) if satisfied with respect to any person that with a view to preventing him from acting in 
any manner prejudicial to— 

(i) the defence of India, the relations of India with foreign powers, or the security of India, ot. 

(li) the security of the State or the maintenance of public order, or ` 

(ii) the maintenance of supplies and services essential to the community, or 

(b) if satisfied with to who is a forei i i 
Foreigners Act, 1946 Gf AG) Cue MA A. view" go Iaia ‘ale ecadeed e 
in or with a view to making arrangements for his expulsion from India 
it is necessary so to do, make an order directing that such person be detained.” 


It will be noticed that all the subjects of legislation concerning preventive 
detention occurring in item g of List I are grouped in sub-clause (1) of clause (a). 
“The subjects in this group are three in number and, for convenience of reference, 
I shall hereafter refer to them as A, B and C. In sub-clause (ii), we find grouped 

10-a E ; 


82 THE MADRAS LAW JOURNAL REPORTS. [1950 


two of the matters referred to in item 3 of List ITI, these being security of the State 
and the maintenance of public order. These two subjects, I shall refer to as D 
and E. In sub-clause (iil), reference has been made to the third matter in item 3 
of List III, and I shall refer to this subject as F. With this classification, let us now 
turn to the Constitution itself. 


On Articles 22 (4) and 22 (7) together, it would be clear that so lo 
as Article 22 7 (a) holds the field and Parliament does not act under clause (7) (a 
of Article 2%, must be an advisory board in every case, i.s., if the jOrn 
relates to groups A to F, as it does here, there must be an advisory for all 
these ‘groups. 

Article 22 (7) however practically engrafts an exception. It states in substance 
that the Parliament may by an Act provide for tive detention for more tham 
three months without reference to an adviso: but in such cases it shall be 
* incumbent on the Parliament to prescribe (1) the circumstances and (2) the class: 
or classes of cases in which such course is found to be necessary. If the case con- 
templated in clause (p (@) (a) is the rule and that contemplated in clause (7) (a) is 
- the exception, then the circumstances and the class or classes of casses must be 
of a special or extraordinary nature, so as to take the case out of the rule and 
bring it within the exception. It is always possible to draw the line between the 
normal or ordinary and the abnormal or extraordinary cases, and this is what, in 

my opinion, the Parliament was expected to do under clause 7) (a). I do not 

think that it was ever intended that Parliament could at its treat the normal. 
aa a ob aol ardhe ete non. But this is precisely what has been. 
done in this case. All the items on which preventive tion is possible except- 

one, i.s., A to E, have been ea tie ior and only one, F, which 
ces to, maintenance of supplies and services essential to the community, has 
been allowed to remain under the rule. In other words, it is provided that there 
shall be an advisory board only for the last category, F, but no provision having 
been made for the other categorie A to E iE may be annued tat the advory 
board has been dispensed with in those cases. The learned Attorney-General 
maintained that it would have been o to the Parliament to dispense with the 
advisory board even for the category F, and if'such a course had been adopted it 
woulda not have affected the validity of the Act. This.is undoubtedly, a logical. 

ition in the senso that it was necessary for him to as far as this to justify 
bis sand; but, in my opinion, the course adopted the Parliament in i 
section 12 "of the impugned Act is not what is contem! under Article 22 (7) AS 
‘or is permitted by it. The circumstances to be prescribed must be specia and 
extraordinary circumstances and the class or classes of cases must be of the 
nature. In my opinion, the Constitution never contemplated that the Parliament 
should mechani uce all or most of the categories A to F, almost verbatim 
and not apply its mind to decide in what circumstances and in what class or classes. 
of cases the safeguard of an advisory board is to be dispensed with. 7 


I may state here that two views are put forward before us as to how clauses 
ee ea ea oe ae 

rule that in all cases where detention for more than three months is ordered,,. 
it should be done in consultation with and on the report of the advisory board, 
and clause (7) (a) lays down an exception to this rule by providing that Parliament. 
may pass an Act permitting detention for more than three months without reference: 
to an advisory board ; (2) that clauses (4) (a) and (7) (a) are independent clauses. 
making two separate and alternative provisions detention for more than. 
three months, in one case on the report of an advisory board and in the other case: 
without reference to an advisory board. Loo. at the substance and not merely 
at the words, I am inclined to hold that clause (7) (a) practically an 
tion on the rule that preventive detention for more than an Wires anila can be. 
ordered only on the report of an advisory -board, and so far I have 
on that footing. But it seems to me that it will make no difference to the ulti- 
mate conclusion, whichever of the two views we may adopt. Even on the latter- 
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view, it must be recognized that the law which the Constitution enables the Parlia- 
ment to make under Article 22 (7) (a) would be an exceptionally drastic law, and, 
on the principle that an tion drastic law must be intended for an - 
tional situation, every word of what I have said so far must stand. Clause (7) (ay 
pe on ar aan ce aha enter GAA ac cc ean t 
cannot go to the extreme limit to which it is permi to go without prescribi 
the class or classes of cases and the circumstances to which extreme law wo 
be applicable. It follows that the class or classes of cases and the circumstances 
must be of a special nature to require such legislation. 


~ It was urged that the word ‘and’ which occurs between ‘circumstances * 
. and ‘class or classes of cases’ is used in a disjunctive sense and should be read 


an advisory board, but in that case it shall prescribe the circumstances and the 


‘and’ and not as ‘or’; and ‘may’ must be read as ‘shall.’ Supposing it was 
said that Parliament may prescribe the time and place for the doing of a thing, 
then can it be suggested that both time and place should not be prescribed? It 
seems obvious to me that the class or classes of cases must have some reference 
to the persons to be detained or to their activities and movements or to both. 
‘ Circumstances’ on the other hand refer to something extrancous, such as sur-- 
~ roundings, background, prevailing conditions, etc., which might prove a fertile 
field for the dangerous activities of dangerous ns. Therefore the provision. 
clearly means that both the circumstances and the class or classes of cases (which. 
are two different expressions with different meanings and connotations and cannot. 
be regarded. as synonymous) should be and prescription of one without. 
prescribing the other will not be eno As I have already stated, such law as. 
can be enacted under Article 22 (7) (a) must involve, by reason of the extreme 
limit to which it can go, serious consequences to the persons detained. It wilh 
mean (n prolonged detention, i.s., detention for a period longer than three months,, 
and (2 deprivation of the safeguard of an advisory board. Hence Article 22 (7) (a> 

ich purports to be a protective provision will cease to serve its object unless it is. 
iven a reasonable interpretation. To my mind, what it contemplates is that the- 
w in question must not be too but its scope should be limited by pres- 
cing both. the class or clases cases and the circumstances. : 


It was contended that the expression ‘ class or classes of cases’ is wide enough. 
to enable the Parliament to treat any of the categories mentioned in Lists I and. 
and III, items 9 and g respectively, (i., any of categories A to F) as consti~ 


tuting a class, At first sight, it seemed to me to be a plausible ent, but the 
more I think about it the more unsound it ap to me. The chief thing to be: 
remembered is what I have already emphasised more than once, viz., that a special 


or of law must be limited to special classes of cases and circumstances. 
Under the nstitution, the Parliament has to prescribe “ the class or classes”, 
acting within the limits of the power granted to it under Lists I and ITI. The class. 
or classes must be its own prescription and must be so conceived as to justify by 
their contents the removal of an important safeguard provided by the Constitution. 

ing is more than a mere mechanical process. It involves a mental effort. 
to select and adapt the thing prescribed to the object for which it has to be pres— 
cribed. We Gad here that what is tobe prec is “ class or classes” asa 
also “ circumstances”). We also find that what the law intends to provide 
is prolonged detention (by which words I shall hereafter mean detention for more- 
than three months) elimination of the advisory board. The class or classes. 
to be prescribed must therefore have a direct ing on these matters and must be 
so selected and stated that any one by ing at may say :—“ That is the: 
reason why the law has prescribed pro detention without reference to an. 
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advisory board.” In other words, there must be something to. make the class or 
classes prescribed fit in with an extreme type of legislation—some element of 
exceptional gravity or menace which cannot be casily and jmmediately overcome 
and therefore necessitates prolonged ‘detention ; and there must be something to 
show that reference to an advisory board would be an undesirable and: cumbersome 
po and wholly unsuitable for the exceptional situation to which the law applies. 
erhaps a simple illustration may make the position still clearer. Under the Lists, 
‘one of the subjects on which Parliament may make a law of preventive detention 
is ‘matter connected with the maintenance of public order.’ The Act simply 
apan this phraseology and states in section 3 : “ with a view to preventing him 
(the person to be detained) from acting in a manner prejudicial to the maintenance 
of public order.” This may be all right for section 3, but section 12 must go further. - 
An act prejudicial to the maintenance of public order may be an ordi act 
or it may be an act of special gravity. I think that Article 22 p (a) contemplates 
that the graver-and more heinous types of acts falling within the ory of acts 
prejudicial to the maintenance of ic order (or other heads) should be prescribed . 
so as to define and circumscribe the area of ań exceptional piece of legislation.. ° 


- ‘That some kind of sub-classification (if I may be itted to use this word) 
-of the categories A to F was possible can be climates by reference to regulation 
18-B of the British Defence of the Realm Regulations. This ion was made 
under an Act of 1939 which authorised “the making of tions for the deten- 
tion of persons whose detention appears to the Secretary of State to be expedient 
in the interest of public safety or the defence of the realm.” > The two matters 
“ public safety” and ‘‘ defence of the realm ” are analogous to some of the heads 
stated in Lists I and III. .It will be instructive to note that under these te adi 
-Tegulation 18-B has set forth several sub-heads or class or classes of cases in which 
preventive: detention could be ordered. “These_classes are much more specific 
than what we find in section 3 of the impugned Act and therefore there is less 
chante of misuse by the executive of the power to order preventive detention, 
‘The classes set out are these :—(1) If the Secretary of State has reasonable cause 
‘to believe any person to be of hostile origin or associations, (2) if the Secretary of 
‘State has reasonable cause to believe any person to have been recently concerned 
in acts prejudicial to the public safety or the defence of the realm.or in the prepa- 
ration or instigation of such acts, (3) if the Secretary of State has reasonable cause 
to believe any person to have been or to be a member of, or to have been or to be 
active in the furtherance of the objects of; any such organization as is hereinafter 
-mentioned.......... (a) the organization is subject to foreign influence or control, 
(b) the persons in control of the organization or have had associations with 
persons concerned in the government of, or sympathies with the R beeps of govern- 
‘ment of, any power with which His Majesty is at war, and in either case there is 
danger of the utilization of the ied ear for purposes prejudicial to the public 
safety, ctc., (4) if the Secretary of State has reasonable cause to believe that the 
recent conduct of any person for the time being in ah area or any words recently 
“written or spoken by such a person expressing sympathy with the enemy, indicates 
-or indicate that that person is likely to assist the enemy. I have only to point 
-out that the scope within which preventive detention can be degi upon in 
‘this country is much larger than the scope indicated in the British Act under which 
R ion 18-B was framed, and therefore there is more scope for specification 
-of the circumstances as well as the class or classes of cases under the impugned Act. 
But all that has been done is that words which occur in the Législative Lists have 
been taken and transferred into the Act. 


- What I have stated with regard to class or classes of cases also applies to the 
«circumstances which are also to be prescribed under Article 2 (7) (a), “These 
circumstances are intended to supply the background or ne ee the 
dangerous activities of dangerous persons might prove specially : . They 
must be special circumstances which demand a specially drastic measure and under 
which reference to'an advisory board might defeat the very object of preventive 


pn 
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action. ‘The evident meaning of Article 22 (7) (a) seems to be that the picture 
will not be completé without“mentioning both the classes and the circumstances. 
There was some discussion at the Bar as to what kind of circumstances might | 
have been specified. It is not for me to answer this question, but I apprehend that 
an impending Seuelion or war, serious disarder in a particular area such as has 
induced tHe jab Government to déclare certain areas as ‘disturbed areas,’ 
tense communal situation, prevalence of sabotage or widespread political dacoities 
and a variety of other matters might answer the purpose the ‘Constitution had 
in view. 
I will now try to sum up the result of a somewhat protracted discussion into 
which I had to enter merely to clarify the meaning of a very important provision 
. of the Constitution which has, in my opinion, been completely misunderstood by 
‘the framers of the impugned Act. It appears to me that Article 22 deals with three 
classes of preventive detention :— ' 
(1) preventive detention for three months ; - 
(2) preventive detention for more than three months on the report of the 
advisory board ; and 
(3) preventive detention for more than three months without reference to 
the advisory board. 

If one has to find some kind of a label for these classes for a clear under-. 
standing of the subject, one may label them as ‘ dangerous’, ‘more dangerous’ and 
“most dangerous.’ Now so far as the first two classes are concerned, there is nothing 
to be prescribed under the Constitution. Apparently, the authors of the Consti- 
„tution were not much concerned about class No. (1), and they thought that in 
so far as class No. (2) was concerned, the provision that a reference to the advisory 
board was necessary pie with the provision that detention was not to exceed 
the maximum period which may be fixed by the Parliament was enough. But 
they did take care to make a special provision for class No. (3) and it is extremely 
important for the liberty of the subject as well as for the smooth working of the 
Constitution that this provision should not be lightly treated but should receive 
a _well-considered and reasonable construction. It is elementary that the rigour 
of a law shold correspond to or fit the gravity of the evil or danger it aims at 
combating, and‘it is also evident that the law which the Parliament has been 
permitted to enact under Article 22 (7) @) can, so far as rigour is concerned, go 
to the farthest limit. It follows that law must have been intended for excep- 
tionally grave situations and exigencies. Hence the authors of the Constitution 
have made it necessary that the Parliament should put certain specifications into the 
Act which it is empowered to pass under Article 22 7) (@), Bo that by means of these 
specifications the necessity for, ing so drastic a law should be apparent on the 
face of it, and its application should be confined to the classes and circumstances 
specified. The Act must prescribe (1) “ class or classes of cases”? which are to 
have reference to the persons against w the law is to operate and their activities 
and movements and (2) “ circumstances’? which wo bring into prominence 
the conditions and the backgrounds against which dangerous activities should 
call for special measures. By means of such twofold prescription, ‘the sphere for 
the application ef the law will be confined anly to a apecial tye of casen Gk will be 
less c, less open to abuse and enable those who have to administer it to deter- 
mine objectively when a condition has arisen to justify the use of the power vested 
in them-by the law. This, in my opinion, is the true meaning and significance 
of Article 22 (7) (a) and any attempt to whittle it down will lead to deplorable 
results, i 


Having stated my views as'to the construction of Article 22 (7) (a), I propose 
to consider at once whether section 12 of the impugned Act conforms to the require- 
ments of that provision. In my opinion, it does not, because it fails to prescribe 
either the circumstances or the class or classes of cases in the manner required 
by the Constitution. It does not prescribe circumstances at all, and, though 

II i 
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it purports to prescribe the class or classes, it' does so in a manner showing that the 
true meaning of the provision from which the Parliament derived its power has not 
been grasped. I have sufficiently .dwelt on this part of the case and shall not 
. repeat what I have already said. But'I must point out that even if it be assumed 
that the view advanced by the learned Attorney-General is correct and it was with- 
in the com ce of Parliament to treat any of the categories mentioned in items 

and g of Lists I and III as constituting a class and to include it ‘without any quali- 

cation or change, the impugned section cannot be saved on account of a twofold 
error :—(1) the word ‘and’ which links ‘ class or classes’ with ‘ circumstances ’ 
in Article 22 (7) (a) has been wrongly construed to mean ‘or’ ; and (2) the dis- 
tinction between ‘ circumstances’ and ‘class or classes’ has been completely 
ignored and they are used as interchangeable terms. The first error appears 
to me to be quite a serious one, because though the Constitution lays down two 
requirements and insists on the prescription of circumstances as as class or 
classes, it has been assumed in enacting section 12 that prescription of one of 
them only will be enough. The other error is still more serious and goes to the 
root of the matter. There can be no doubt that circumstances and class or classes 
are two different expressions and have different meanings, but the Act proceeds’ 
on the assumption that circumstances are identical with class or classes, as will appear 
from the words, “ any person detained in any of the following classes of cases or 
under any of the following circumstances” used in the section. I have already 
shown how important the specification of circumstances is in legislation of such an 
extreme and drastic character. Therefore, to confuse “classes”? with 
“ circumstances ” and to omit to mention “ circumstances” at all are in my 
opinion grave errors. There can, in my opinion, be no escape from the conclusion 
that section 12 of the Act by.which a most important protection or safeguard con- 
ferred on the subject by the Constitution has been taken away, is not a valid pro- 
vision, since it cohtravenes the very provision in the Constitution under which the 
Parliament derived its competence to enact it. 


I will now briefly deal with Article 22 (5) which makes it incumbent on the 
authority ordering preventive detention to communicate to the detained the 
grounds on which the order has been made and to give him the eatliest opportu- 
nity of ing a representation against the order. It must be remembered that 
this provision 1s intended to afford protection to and be a safeguard in favour of a 
detained person, and it cannot be read as limiting any rights which he has under 
the law or any other provisions of the Constitution. If Article 21 guarantees that 
` before a, person is deprived of his liberty he must be allowed an opportunity of 
establishing his innocence before an impartial tribunal, that right still remains. In 
point of fact, there is no express exclusion of that right in the Constitution and no 
prohibition against constituting an.impartial tribunal. On the other hand, the 
Tight to make a tation which has been granted under the Constitution, 
must carry with it the right to the representation bet properly considered by an 
impartial person or persons. There must therefore be some machinery for pro- 
poy examining the cases of the detenus and coming to the conclusion that they 
_ have not been detained without reason. If this right had been expressly taken 

away by the Constitution, there would have been an end of the matter, but it has 
not been expressly taken away, and I am not prepared to read any implicit depri- 
vation of such a valuable right. The mere reference to an advisory board in 
Article 22 (4) (a) does not, if my interpretation of the provision is correct, exclude 
the constitution of a proper machinery for the purpose of examining the cases of 
detenus on merits. The constitution of an advisory board for the purpose of 
reporting whether a n should be detained for more than three months or not 
is a very different thing from constituting a board for the purpose of reporting 
whether a man should be detained for a single day. In the view I take, all that 
Parliament could do under clause (7) (a) of Article 22 was to dispense, with an advi-, 
sory board for the purpose contemplated in clause (4) (a) of that Article, and not to 
dispense with the proper machinery, by whichever name it may be called, for the 
purpose of examining the merits of the case of a detained përson. - 


` 
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It was argued that Article 22 is a code by itself and the whole law of pre- 
ventive detention is to be found within its four corners. I cannot however easily 
subscribe to this sweeping statement. The article does provide for some matters 
of procedure, but it does not exhaustively provide for them. It is said that it. 

rovides for notice, an opportunity to the detenu to represent his case, an adviso 
board which may deal with his case, and for the maximum period beyond whi 
a person cannot be detained. These points have undoubtedly been touched, but it 
cannot be said that they have been exhaustively treated. The right to represent 
is given, but it is left to the Legislature to provide the machinery for dealing with 
the representation. The advisory board been mentioned, but it is only to 
safeguard detention for a period longer than three months. There is ample lati- 
tude still left to the Parliament, and if the Parliament makes use of that latitude 
unreasonably, Article 19 (5) may enable the Court to see whether it has transgressed 
the limits of reasonableness. 


I will now proceed to deal with the Act in the light of the conclusions I 
have arrived at. So far as section 3 of the Act is concerned, it was contended 
that it is most unreasonable, because it throws a citizen at the mercy of certain 
authorities, who may at their own will order his detention and into whose minds 
we cannot probe to see whether there is any foundation for the subjective satisfac- 
tion upon which their action is to rest. I am however unable to accept this argu- 
ment. ‘The administrative authorities who have to discharge their responsibilities 
have to come to quick decisions and must necessarily be left to act on their own 
judgment. This principle is by no means unreasonable and it underlies all the 
preventive or quasi-administrative measures which are to be found in the 
Criminal Procedure Code. Under section 107 of that Code, it is left to the discre- 
tion of the Magistrate concerned to determine whether in his opinion there is 
sufficient ground for proceeding against any person who is likely to occasion a 
breach of the Under section 145 also, his initial action depends upon his 
personal satisfaction. Therefore I do not find anything wrong or unconstitutional 
in section 3 of the Act. But I must qo out that it is a reasonable provision 
only for the first step, i.e., for arrest and initial detention, and must be followed by 
some procedure for testing the so-called subjective satisfaction, which can be 
done only by providing a suitable machinery for examining the grounds on which 
the order of detention is made and considering the representations of the persons 
detained in relation to those grounds. 

I do not also find ARA radically wrong in section 7 of the Act, which 
makes it incumbent on the authority concerned to communicate to a detenu the 
grounds on which the order has been made and to afford him the earliest oppor- 
tunity of making a representation against the order. Section 10 which’ provides 
that the advisory board shall make its report within ten weeks from the date 
of the detention order is in conformity with Article 22 (4) (a) of the Constitution, 
and the only comment which one can make is that Parliament was not obliged 
to fix such a long period for the submission of a report and could have made it 
shorter in ordinary cases. The real sections which ap to me to offend the 
Constitution are sections 12 and 14. I have already dealt with the principal 
objection to section 12, while discussing the provisions of Article 22 (7) (a) and I am 
of the opinion that section 12 does not conform to the provisions of the Constitu- 
tion and is therefore ultra vires. I also think that even if it be held that it 
technically complies with the requirements of Article 22 (7) (a), Parliament has 
acted unreasonably in exercising its discretionary power without applying its 
mind to essential matters and thus depriving the detenus of the safeguant oe an 
advisory board which the Constitution has provided in normal cases. So far as 
section 14 is concerned, all my colleagues have held it to be ultra vires, and, as 
I agree with the views expressed by them, I do not wish to encumber my 
judgment by repeating in my own words what has been said so clearly and so 
well by them. Section 14 may be severable-from the other provisions of the Act 
and it may not be possible to t any relief to the petitioner on the ground that 
section 14 is invalid. But I think that section 12 goes to the very root of the 
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legislation inasmuch as it deprives a detenu of an essential safeguard, and in my 
opinion the petitioner is entitled to a writ of habeas corpus on the ground that an 
essential provision of the Constitution has not been complied with. This writ 
will of course be without prejudice to any action which the authorities may have 
taken or may hereafter take against the petitioner under the penal law. have 
to add this qualification because there were allegations of his being involved in 
some criminal cases but the actual facts were not clearly brought out before us. 


I have only to add a few concluding remarks to my judgment. In studying 
the provisions of the impugned Act, I could not help instituting a comparison in 
my own mind between it and similar legislation in England during the last two 
world wars. I could not also help noticing that the impugned Act purports to be 
a peacetime Act, whereas the legislation to which I have referred was enacted 
during the war. During the first war as well as the second, a number of persons 
were detained and a number of cases were brought to court in connection with 
their detention, but the two leading cases which will be quoted again and again 
are Rex v. Halliday! and Liversidge v. Str John Anderson*. We are aware that 
in America certain standards which do not conform to ordinary and norma! law 
have been applied by the judges during the period of the war and sometimes they 
are compendiously referred to as being‘included in “ war power”. The two 
English cases to which I have referred also illustrate the same principle, as will 
appear from two short extracts which I wish to reproduce. In Rex v. Halliday, 
Lord Atkinson observed as follows :— 

“ However precious the personal liberty of the subject may be, there is something for which it 


may well be, to some extent, sacrificed by legal enactment, namely, nadonal success {n the war, or 
escape from national plunder or enslavement.” 


In Leversidge v. Sir John Anderson*, Lord Macmillan struck the same note in these 


“ The liberty which we so justly extol is itself the gift of the law and as Charta recognizes 
they by iho Inq be forcie er abridged. At a time when it is the undoubted law of the land that a 
citizen may by conscription or requisition be compelled to give up his life and all that he poemes 
for his country’s cause it may well be no matter for £ that there should be confided to the Secre- 
tary of State a discretionary power of enforcing the relatively mild precaution of detention.” 

These passages represent the majority view in the two cases, but the 
elaborate judgments of Lord Shaw in Rex v. Halliday! and that of Lord Atkin in 
Liversidge v. Sir John Anderson‘, show that there was room for difference of 
opinion as well as for a more dispassionate treatment of the case and the points 
involved in it. It is difficult to say that there is not a good substratum of sound 
law in the celebrated dictum of Lord Atkin that even amidst the clash of arms 
the laws are not silent and that they speak the same language in war as in peace. 
However that may be, what I find is that in the regulations made in England during 
the first war as well as the second war, there was an elaborate provision for an 
advisory board in all cases without any exception, which provided a wartime safe- 
guard for persons deprived of their liberty. There was also a provision in the Act of 
1939 that the Secretary of State should report at least once in every month as to the 
action taken under the regulation including the number of persons detained under 
orders made thereunder. I find that these reports were printed and made available 
to the public. J also find that the Secretary of State stated in the House 
of Commons on the 28th January, 1943, that the general order would be to 
allow British subjects detained under the Regulation to have consultations with 
their legal advisers out of the hearing of an officer. This order applied to consulta- 
tions with barristers and solicitors but not to cases where solicitors sent to inter- 
view a detained person a clerk who was not an officer of the High Court. The 
impugned Act suffers in comparison, on account of want of such provisions, 
though, so far as I can see, no great harm was likely to have been caused by set- 
ting up a machinery composed of either administrative or judicial authorities for 





1. (2917) A C. 260. 3. (1917) A + 260 at page 271. 
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examining the cases of detained persons so as to satisfy the essentials of fairness 
and justice. The Act also suffers in comparison with some of the later Provincial 
Acts in which the safeguard of an advisory board is expressly provided for. I find 
that there is a provision in section 12 (2) of the Act for the review of the cases of 
detenus after six months, but this is quite different from examining the merits of 
the case. The object of such a review is obviously to find out whether by reason 
of any change in he circumstances, a review of the original order is feted. 


I hope that in pointing out the shortcomi of the Act I will not be 
misunderstood. I am aware that both in England and in America and also in 
many other countries, there has been a reorientation of the old notions of indivi- 
dual freedom which is gradually yielding to social control in many matters. I 
also realize that those who run the State have very onerous responsibilities and it 
is not correct to say that emergent conditions have altogether disappeared from 
this country. Granting then that private rights must often be subordinated to 
the public good, is it not essential in a free community to strike a just balance in 
the matter? That a person should be deprived of his personal li without a 
trial is a serious matter, but the needs of society may demand it and the indivi- 
dual may often have to yield to those needs. Stil the balance between the 
maintenance of individual rights and public good can be struck only if the person 
who is deprived of his liberty is allowed a fair chance to establish his innocence, 
and I do not see how the establishment of an appropriate machinery giving him 
such a chance can be an impediment to good and just government. 

Patanjali Sastri, J.—This is an application under Article 32 of the Constitution 
of India for releasing the petitioner from detention in jail without trial under 
directions purporting to be issued by the Government of Madras under the 
Preventive Detention Act, 1950, and it has the distinction of being the first 
application invoking the guaranteed protection of this Court as the guardian of 
Fundamental Rights against alleged infringement of the petitioner’s right to 
freedom of movement. As the case involved issues of great public importance 
and breaking of new ground it was argued with thoroughness and ability on both 
sides, reference being made to more or less analogous provisions of the 
Constitutions of other countries and in particular the Constitution of the United 
States of America. 


-The petitioner had been under detention previously under orders passed 
by the said Government under the Madras Maintenance of Public Order Act, 
1947, but as the validity of that Act and all other similar local public safety 
enactments had been questioned in some of the High Courts in India after the 
new Constitution came into force, the Parliament enacted a comprehensive 
measure called the Preventive Detention Act, 1950 (hereinafter a to as the 
soe Act) extending to the whole of India with a exception not 
material here. 


The Act came into force on 25th February, 1950, and, on the 27th February, 
the Government of Madras, in purported exercise of the powers conferred by the 
impugned Act and in supersession of earlier orders, directed the detention of the 
petitioner, and the order was served on him on ist March. The petitioner 
contends that the impugned Act and AP sections 3, 7, 10, 11, 12, 13 and 14 
thereof take away or abridge the fundamental right to freedom of movement in 
contravention of Article 13 (2) of the Constitution and is, therefore, void as 


therein. 
Article 13 is one of a fasciculus of Articles which are comprised in Part III of 
the Indian Constitution headed ‘‘ Fundamental Rights ”. is Part forms a 


new feature of the Constitution and is the Indian “ Bill of Rights”. It is modelled 
on the first ten Amendments of the American Constitution which declare the 
fundamental rights of the American citizen. Article 12, which is the first article in 
this Part, defines “ the State ” as including the Governments and Legislatures of 
the Union and the States as well as all local and other authorities against which 
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the fundamental rights are enforceable, and Article 1 (1) declares that all existing 
laws inconsistent with the provisions of Part III shall, to the extent of the 
inconsistency, be void. Clause (2) of the “Article, on which the petitioner’s 
contention is primarily founded, as follows : f 

“The State shall not make any law which takes away or abridges the rights conferred by this 


Part and any law made in contravention of this clause shall, to the extent of the contravention, be 
void.” 


As the constitutional inhibition against deprivation or abridgment relates 
only to “ the rights conferred by this Part’, it is necessary first to ascertain the 
nature and extent of the right which, according to the petitioner, Part III has 
conferred on him, and, secondly, to determine whether the right so ascertained’ 
has been taken away or abridged by the impugned Act or by any of its provi- 
sions. The first question turns on the proper interpretation of the relevant Articles 
of the Constitution, and the second involves the consideration of the provisions 
of the impugned Act. 


Mr. Nambiar appearing for the petitioner advanced three main lines of argu- 
ment. In the first place, the right to move freely throughout the territory of 
India referred to in Article 19 (1) (d) is of the very essence of personal li : 
and inasmuch as the detention authorised by the impugned Act was not a 
“ reasonable restriction’? which Parliament could validly impose on such right 
under clause (5) of the Article, the impugned Act is void. Alternatively, the 

itioner had a fundamental right under Article 21 not to be deprived of his personal 
berty except according to procedure established by law, and the impugned Act 
by authorising detention otherwise than in accordance with proper procedure 
took away that right and was therefore void. And, lastly, the provisions of the 
pigned Act already referred to were slira vires and inoperative as Parliament 
in enacting them has overstepped the limitations placed on its legislative power 
by Article 22, clauses (4) to (7). 


Accordingly, the first question for consideration is whether Article 19 (1) (d) 
and (5) are applicable to the present case. 


“ Liberty ”, says John Stuart MGN, “ consists in doing what one desires. But the liberty of the 
individual must be thùs far limlied—he mwt not make himself a nuisance to others.” 


Man, as a rational being, desires to do many things, but in a civil society his desires 


have to be controlled, ted and reconciled with the exercise of similar desires 
by other individuals. Li has, therefore, to be limited in order to be effectively 
. Accordingly, Article 19, while guaranteeing some of the most valued 


phases or elements of liberty to every citizen as civil rights, provides for their 
regulation for the common good by the State imposing certain “ restrictions ” on 
their exercise. The power of locomotion is no doubt an essential element of per- 
sonal liberty which means freedom from bodily restraint, and detention in jail 
is a drastic invasion of that liberty. But the question is: Does Article 1 , in its 
setting in Part III of the Constitution, deal with the deprivation of Paana liberty 
in the sense of incarceration? Sub-clause (d) of clause (1) does not refer to freedom 
of movement simpliciter but guarantees the right to move freely “ throughout the 
territory of India”. Sub-clause (e) similarly guarantees the right to reside and 
settle in any part of the territory of India. And clause (5) authorises the imposi- 
tion of “ reasonable restrictions’? on these rights in the interests of the general 
public or for the protection of the interests of any Scheduled Tribe. Reading 
these provisions together, it is reasonably clear that they were designed primarily 
to emphasise the factual unity of the territory of India and to secure the right of 
a free citizen to move from one place in India to another and to reside and 
settle in any part of India unhampered by any barriers which narrow-minded 
Provincialism may seek to interpose. The use of the word “ restrictions” in the 
various sub-clauses seems to imply, in the context, that the Tights guaranteed by 
the Article are still capable of being exercised, and to exclude the idea of incarcera- 
tion though the words “ restriction’ and “ deprivation” are sometimes used as 
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interchangeable terms, as restriction may reach a point where it may well amount 
to deprivation. Read as a whole and viewed in its setting among the group of 
provisions (Articles 19-22) relating to “‘Right to Freedom”, Article 19 seems 
to my mind to pre-suppose that the citizen to whom the possession of these funda- 
mental rights is secured retains the substratum of personal freedom on which 
alone the enjoyment of these rights necessarily rests. It was said that sub-clause (f) 
would militate against this view, as the enjoyment of the right “ to acquire, hold 
and dispose of property” does not depend upon the owner retaining his personal 
freedom. This assumption is obviously wrong as regards moveable properties, 
and even as regards immoveables he could not acquire or dispose of them from 
behind the prison bars ; nor could he “‘ hold ” them in the sense of exercising rights 
of possession and control over them which is what the word seems to mean in the 
context. But where, as a penalty for committing a crime or otherwise, the cjtizen 
is lawfully deprived of his freedom, there could no longer be any question of his 
exercising or enforcing the rights referred to in clause (1). Deprivation of per- 
sonal liberty in such a situation is not, in my opinion, within the purview of Article 19 
at all but is dealt with by the succeeding Articles 20 and 21. In other words, 
Article 19 guarantees to the citizens the enjoyment of certain civil liberties whils 
they are free, while Articles 20-22 secure to all persons—citizens and non-citizens— 
certain constitutional guarantees in regard to punishment and prevention of 
crime. Different criteria are provided by which to measure legislative judgments 
in the two fields, and a construction which would bring within Article 19 impri- 
sonment in A oases of a crime committed or in prevention of a crime threa- 
tened would, as it seems to me, make a reductio ad absurdum of that provision. If 
imprisonment were to be regarded as a “ restriction ” of the right mentioned in 
Article 19 (1) (d), it would equally be a restriction on the uae mentioned by 
the other sub-clauses of clause (1), with the result that all penal laws providing for 
imprisonment as a mode of punishment would have to run the gauntlet of clauses (2) 
to (6) before their validity could be accepted. For instance, the law which imprisons 
for theft would, on that view, fall to be justified under clause (2) as a law sanctioning 
restriction of freedom of speech and expression. Indeed, 4 Division Bench of the 
Allahabad High Court, in a recent unreported decision brought to our notice, applied 
the test of undermining the security of the State or tending to overthrow it in deter- 
mining the validity or otherwise of the impugned Act. The learned Judges construed 
Article ie ee cases of deprivation of personal liberty and held, logically 
enough, that inasmuch as the impugned Act, by authorising preventive detention, 
infringed the right to freedom of speech and expression, its validity should be judged 
by the reservations in clause (2), and, as it failed to stand that test, it was unconsti- 
tutional and void. ‘ 


Mr. Nambiar did not seek to so far. He drew a distinction between the 
right conferred by sub-clause (d) and those conferred by the other sub-clauses. He 
urged, referring to Blackstone’s Commentaries, that personal liberty consisted 

“in moving one’s person to whatever place one’s inclination might direct” 
and that any law which deprived a person of such power of locomotion ‘was a direct 
invasion of the right mentioned in sub-clause (d), whereas it interfered only in- 
directly and consequently with the rights mentioned in the other sub-clauses. 
There is no substance in the distinction suggested. It would be illogical, in cons- 
truing Article 19, to attribute to one of the sub-clauses a scope and effect totally 
different from the scope and effect of the others or to draw a distinction between 
one right and another in the group. Al the rights mentioned in clause (1) are 
equally essential elements in the liberty of the individual in any civilised and 
democratic community, and imprisonment operates as an extinction of all of them 
alike. It cannot, therefore, be said that deprivation of personal liberty is an in- 
fringement of the git conferred by sub-clause (d) alone but not of the others. The 
lamna Jo of the Allahabad High Court realised this and were perfectly 
logical in holding that the constitutional validity of a law providing for deprivation 
of personal liberty or imprisonment must be judged by the tests laid down not 


$ 
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only in clause (5) of Article 19 but also in the other clauses including clause (2), 
though their major premise that deprivation of personal liberty was a “ restriction ” 
within the meaning of Article 19 is, in my judgment, erroneous. 


- Mukherjes v. The Bank of Commerce, Lid., Khulna}, approving the observations of 
the Federal Court in ahman Chettiar v. Muttustoam Goundan?, the rule 


its true character, legislation with to matters within the jurisdiction of one 
Legislature or another in a scheme of divided legislative power. No such question 
arises here. What the Court has to ascertain is the true scope and meaning of 


will be more misleading than helpful in the decision of that issue. Article IQ 
as I have already indicated, guarantees protection for the more important civil 
liberties of citizens who are in the enjoyment of their freedom, while at the same 
time laying down the restrictions which the Legislature may properly impos on 
the exercise of such rights, and it has nothing to do with deprivation of personal 
berty or imprisonment which is dealt with by the succeeding three articles. 


There is also another consideration which points to the same conclusion. 
The Drafting Committee of the Constituent Assembly, to whose Report reference 
was freely made by both sides during the argument, recommended 

“ that the word liberty should be qualified by the insertion of the word ‘ personal’ before it, 

for otherwise it might be construed very widely so as to include even the freedoms, already dealt 
with in Article 1g ’” (now Article 19). 
The acceptance of this suggestion shows that whatever may be the generally accepted 
eigo E of the expression “ personal liberty’, it was used E Article 21 ina 
sense which excludes the freedoms dealt with in Article 19, that is to say, nal 
liberty in the context of Part III of the Constitution is something distinct kom the 
freedom to move freely throughout the territory of India. 


It was further submitted that Article 19 declared the substantive rights of 
personal liberty while Article 21 provided the procedural safeguard against their 
deprivation. This view of the correlation between the two Articles has found: 
favour with some of the Judges in the High Courts which have had occasion to 
consider the constitutional validity of the umpugned Act. It is, however, to be 
observed that Article 19 confers the rights therein specified only on the citizens of 
India, while Article 21 extends the protection of life and personal liberty to all 

ns—citizens and non-citizens alike. Thus, the two Articles do not operate 
1n a conterminous field, and this is one reason for rejecting the correlation suggested. 
Aa i Arile 21 is to be understood as providing only procedural 
w. is the substantive right to personal liberty of non-citizens to be found in the 
Constitution? Are they denied such right altogether? If they are to have no right 
of personal liberty, why is the procedural saf in Article 21 extended to them ? 
And where is that most fundamental right o all, the right to life, provided for in 
the Constitution? The truth is that Article ar, like its American prototype in the 
Fifth and Fourteenth Amendments of the Constitution of the United States, 
presents an cxample of the fusion of procedural and substantive rights in the same 
provision. The right to live, though the most fundamental of is also one of 
the most difficult to define and its protection generally takes the form of a declara- 
tion that no person shall be deprived of it save by due process of law or by 
authority of law. “ Process” or “ procedure” in this contet connotes both the 
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act and the manner of proceeding to take away a man’s life or personal liberty. 
And the first and essential step in a procedure established by law for such depri- 
vation must be a law made by a competent Legislature authorising such depriva- 
tion. ‘This brings me to the consideration of Articles 21 and 22 to which was devoted 
the greater part of the debate at the Bar. 

These Articles run as follows : ' 

“or, No person ‘shall be deprived of his life or personal liberty except according to procedure 
established by law. ' 

22. (1) No person who is arrested shall be detained in custody without being informed, as soon 
ama be, of the grounds for such arrest, not shall he be denied the right to consult, and to be defended 
by, a practitioner of his choice. 

(2) Every person who is arrested and detained in custody shall be produced before the nearest 
magistrate within a period of twen -four hours of such arrest excluding the time necessary for the 
journey from the place of arrest to court of the magistrate and no such person shall be detained 
in custody the said period without the authority of a magistrate. 

(3) Nothing in clauses (1) and (2) shall apply— 

(a) to any person who for the time being is an enemy alien ; or ; 

(b) to any person who is arrested or detained under any law providing for preventive detention: 

(4) No lew providing for preventive detention shall authorise the detention of a person for a 

period than three months unless— 

(a) an Advisory Board consisting of persons who are, or have been, or are qualified to be 
appainted as, Judges of a High Court has reported before the expiration of the said period of three 
months that there is in its opinion sufficient cause for such detention : 

Provided that nothing in this sub-clause shall authorise the detention of any person beyond 
the maximum period oy mini lee inde by Polamer under ab claus: (6) of clause (7); 
or 


(b) such person is detained in accordance with the provisions of any law made by Parliament 
ea a @) aan th of clause (7). ial 

(5) When any person is detained in pursuance of an order made under any law providing 
for preventive detention, the authority making the order shall, as soon as may be, communicate 
to such person the grounds on which the order has been made and shall afford him the earliest oppor- 
tunity of making a representation against the order. 

(6) Nothing in clause (5) shall require the authority making any such order as is referred 
to in that clause to disclose facts which such authority considers to be against the public interest to 
disclose. 


(a) the circumstances under which, and the class or classes of cases in which, a person may be 
detained for a period longer than three months under any law providing for preventive detention 
without obtaining the opinion of an Advisory Board in accordance with the provisions of sub-clause (a) 
of clause (4) ; A 

(b) the maximum period for which any person may in any class or classes of cases be detained 
under any law providing for preventive detention ; and : 


ee SU re eee et on ery eee ey ee (a} 


s 


famous phrase “due process of law” in the American Constitution in its 

cedural aspect. Numerous American decisions were cited to show that the phrase 
umplied the basic requirements of (1) an objective and ascertainable standard of 
conduct to which it is possible to conform, (2) notice to the p of the accusation 
against him, (3) a r¢asonable opportunity for him to establish his innocence, and 
(4) an impartial tribunal capable of giving an unbiased judgment. Mr. Nambiar 
conceded that these requirements might have to be modified or adapted to suit the 
nature of the particular proceeding and the object it had in view, as for instance, 
in a case of preventive detention, : previous notice, which might result in the 
person concerned going underground might be dispensed with. Learned counsel 
insisted that these requirements, being very core of the principles of natural 

12 
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justice which transcended all State-made laws, must be substantially complied 
with by any law governing the process of deprivation of life or personal liberty, 
subject, of course, to any express provision in the Constitution sanctioning their 
relaxation or dispensation in any case or class of cases. He also appealed to the 
Preamble of the Constitution as the guiding star in its interpretation to support 
his thesis that, in view of the democratic Constitution which the people of India 
have purported to give themselves guaranteeing to the citizens certain funda- 
mental rights which are justiciable, the provisions of Part III must be construed 
as being paramount to the legislative will, as otherwise the so-called fundamental 
right to life and personal liberty would have no protection against legislative action, 
and Article 13 (2) would be rendered nugatory. 


There can be no doubt that the a ag of India have, in exercise of their 
sovercign will as expressed in the Preamble, adopted the democratic ideal which 
assures to the citizen the dignity of the individual and other cherished human 
values as a means to the full evolution and expression of his personality, and in 
delegating to the Legislature, the executive and the judiciary their tive 
powers in the Constitution, reserved to themselves certain fundamental rights, so- 
called, I apprehend, because they have been retained by the people and made 
paramount to the delegated powers, as in the American model. Madison (who 
played a prominent part in framing the First Amendment of the American Consti- 
tution) pointing out the distinction, due to historical reasons, between the American 
and the British ways of securing “ the great and essential rights of the people ”, 
observed : 

a Here they are secured not by laws paramount to prerogative but by Constitutions paramount 
to w.” 
Report on the Virginia Resolutions, quoted in Near v. Minnesota}. This has been 

ted into positive law in Part III of the Indian Constitution, and I agree 

that in construing these provisions the high purpose and spirit of the Preamble 
as well as the constitutional significance of a Declaration of Fundamental Rights 
should be borne in mind. This, however, is not to say that t€ language of the 
provisions should be stretched to square with this or that constitutional theory 
in disregard of the cardinal rule of interpretation of any enactment, constitutional 
or other, that its spirit, no less than its intendment should be collected primarily 
from the natural meaning of the words used. 


Giving full effect to these principles, however, I am unable to agree that 
the term “ Law” in Article 21 means the immutable and uniyersal principles of 
natural justice. “ Procedure established by law” must be taken to refer to a pro- 
cedure which has a statutory origin, for no procedure is known or can be said to 
have been established by such vague and uncertain concepts as ‘ the immutable 
and universal principles of natural justice”. In my opinion, “ law” in Article 21 
means ‘‘ positive or State-made law ”. 


No doubt, the American Judges have adopted the other connotation in their 
interpretation of the due process clause in the Fifth and Fourteenth Amendments 
of the American Constitution 


(“ Nor shall any person be deprived of life, liberty or property without due process of law ”). 
But that clause has an evolutionary history behind it. The phrase has been traced 
back to 28 Edw. III Ch. 3, and Coke in his Institutes identified the term with the 
expression “ the law of the land” in the Great Charter of John. Even in England 
where the legislative omnipotence of Parliament is now firmly established, Coke 
understood these terms as implying an inherent limitation on all legislation, and 
ruled in Dr. Bonham’s case? that 


“ the common law will control Acts of Parliament and sometimes adjudge them to be utterly 
void when they are against common right and reason ”. 





1. 283 U.S. 697. 2. 8 Rep. 118 (a). 
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Though this doctrine was later discarded in England as being “a ing rather 
than an authority to be followed ” [per Willes, J., in Les v. Dude and Torri Ry.1], 
it gained ground in America, at first as a weapon in the hands of the Revolutionists 
with ahiak ia resist the laws of Parliament, and later as an instrument in the hands 
of the Judges for establishing the supremacy of the judiciary [see Calder v. Bull]. 
In the latter half of the roth century, this doctrine of a transcendental common law 
or natural justice was absorbed in the connotation of the phrase “ due process of 
law” occurring in the Fifth and Fourteenth Amendments. By laying emphasis 
on the word “ due ”, interpreting “Jaw” as the fundamental principles of natural 
justice and giving the words “ liberty”? and “ property” their widest meaning, 
the judges have made the due process clause into a general restriction on alllegislative 
power. And when that power was threatened with prostration by the excesses of 
due process, the equally vague and expansive doctrine of “ police power”, 
i.e., the power of Government to regulate private rights in public interest, was 
evolved to counteract such excesses. All this has been criticised as introducing 
pea uncertainty in the state of the law in that country, for no one could be sure 
w due process of law would affect a particular enactment. A century after the 
phrase had been the subject of judicial interpretation one learned Judge observed in 
1877 that it was incapable of precise definition and that its intent and application 
could only be ascertained by “ the gradual process of inclusion and exclusion” 
Davidson v. New Orleans?) and, as recently as 1948, another Judge referred to the 
ifficulty of “ giving definiteness to the e contours of due process”? and “of 
inning judgment upon State action out of that gossamer concept” [Haley v. State 
It isnot a matter for surprise, therefore, that the Drafting Committee appointed 
by the Constituent Assembly of India recommended the substitution of the expression 
* except according to procedure established by law” taken from the Japanese 
Constitution, 1946, for the words “without due process of law” which occurred in the 
original draft, “ as the former is more specific”. In their Report the Committee 
added that they haye 
“attempted to make these rights (fundamental rights) and the limitations to which they must 
EEEN be subject as definite as pomitle, since the courts may have to pronounce upon them” 
para. 5). 
In the face of all these considerations it is difficult to accept the suggestion that 
“law” in Article 21 stands for the jus naturals of the civil law, and that the phrase 
“ according to procedure established by law ” is equivalent to due process of law in 
its procedural aspect, for that would have the effect of introducing into our Consti- 
tution those “ subtle and elusive criteria’? implied in that phrase which it was the 
deliberate purpose of the framers of our €onstitution to avoid. 


On the other hand the interpretation suggested by the Attorney-General on 
behalf of the intervener that the expression means nothing more than procedure 
prescribed by any law made by a competent Legislature is hardly more acceptable. 
‘ Established ” according to him, means' prescribed, and if Parliament or the 
Legislature ofra State enacted a procedure, however novel and ineffective for 
affording the accused person a fair opportunity of defending himself, it would be 
sufficient for depriving a person of his life or personal liberty. He submitted that 
the Constituent. Assembly definitely rejected ‘the doctrine of judicial supremacy 
when it rejected the phrase “ due process of law” and made the legislative will 
unchallengeable, provided only “ some procedure”? was laid down. ‘The Indian 
Constitution having thus preferred the English doctrine of Parliamentary supremacy, 
the phrase “ procedure established by law” must be construed in accordance with 
the English view of due process of law, that is to say, any procedure which Parliament 
may choose to prescribe. Learned counsel drew attention to the speeches made by 
several members of the Assembly on the floor of the House for explaining, as he 
put it, the “ historical background”. A speech made in the course of the debate 
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on a bill could at best be indicative of the subjective intent of the s peaker, but it 
could not reflect the inarticulate mental processes lying behind the majority vote 
which carried the bil. Nor is it reasonable to assume that thc minds of all those 
legislators were in accord. The Court could only search for the objective intent of 
the Legislature primarily in the words used in the enactment, aided by such historical 
material as rts of statutory committees, preambles, etc. I attach no importance, 
therefore, to the speeches made by some of the members of the Constituent Assembly 
‘in the course of the debate on Article 15 (now Article 21). 


The main difficulty I feel in accepting the construction suggested by the 

Attorney-General is that it completely stultifies Article 1g (2) and, indeed, the very 
conception of a fundamental right. It is of the essence of that conception that it 
is protected by the fundamental law of the Constitution against infringement by 
ordi legislation. It is not correct to say that the Constitution has adopted the 
doctrine of Parliamentary supremacy. So far, at any rate, as Part III is concerned, 
the Constitution, as I have already observed, has accepted the American view of 
fundamental rights. The provisions of Articles 13 and 32 make this reasonably 
clear. Could it then have the intention of the framers of the Constitution that 
the most important fundamental rights to life and personal liberty should be at the 
mercy of legislative majorities as, in effect, they would be if “ established ” were 
to mean merely “ prescribed’ ? In other words, as an American Judge said in a 
similar context, does the constitutional prohibition in Article 13 (2) amount to no 
more than “ You shall not take away life or personal freedom unless you choose 
to take it away ”, which is mere verbiage. It is no sound answer to say that, if 
Article 21 conferred no right immune from legislative invasion, there would be no 
question of contravening Article 13 (2). e ei secms, to my mind, 
to beg the question, for it assumes that the Article affords no such immunity. 
It is true that Article 21 affords no protection against competent legislative 
action in the field of substantive criminal law, for there is no provision for 
judicial review, on the ground of reasonableness or otherwise of such laws, as 
in the case of the rights enumerated in Article 19. But the construction of the 
learned Attorney-General would have the effect of rendering wholly ineffective and 
illusory even the procedural protection which the Article was undoubtedly 
designed to afford. It was ed that “ law ” in nla which provides that 
no person shall be deprived of his property “ save by authority of law” must 
mean enacted law and that if a person’s property could be taken away by legislative 
action, his right to life and personal liberty need not enjoy any greater immunity. 
The analogy is misleading. Clause (2) of Article 31 provides for payment of 
compensation and that right is justiciable except in two cases mentioned in 
clauses (4) and (6) which are of a transitgry . The constitutional safe- 
guard of the right to property in the said Article is, therefore, not so illusory or 
ineffective as clause (1) by itself might make it appear, even assuming that 
“law” there means ordinary legislation. 
` Much reliance was placed on the Irish case Ths King v. The Miltary Governor 
of Hare Park Camp, where the Court held that the term “ law” in Article 6 of 
the Irish Constitution of 1922 which provides that “ the liberty of the person is 
inviolable and no person shall be deprived of his liberty except in accordance with 
law” meant a law enacted by the Parliament, and that therefore the Public Safety 
Act of 1924 did not contravene the Constitution. The Court followed The King 
v. ‘Halliday? where the House of Lords by a majority held that the Defence of the 
Realm (Consolidation) Act, 1914, and the Regulations framed thereunder did not 
infri upon the Habeas Corpus Acts and the Magna Charta “ for the simple reason 
that the Act and the Orders become part of the law of the land”. But that was 
because, as Lord Dunedin pointed out 

“ the British Constitution has entrusted to the two Houses of Parliament subject to the assent 
of the King, an absolute untrammelled by any written instrument obedience to which may 
be compelled by some judicial body ”, 
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whereas the Irish Constitution restricted the legislative powers of the Irish Parlia- 
ment by a formal declaration of fundamental rights and by providing for a judicial 
review of legislation in contravention of the Constitution (Article 65). This 
radical distinction was overlooked. 


The Attorney-General further submitted that, even on his interpretation, 
Article 21 would be a protection against violation of the rights by the executive and 
by individuals, and t would be sufficient justification for the Article ranking 
as a fundamental safeguard. There is no substance in the suggestion. As 
pointed out in Eshughayi Elsko v. Governmemt of Nigeria (Officer Admimstering)1, the 
executive could only act in pursuance of the powers given by law and no constitu- 
tional protection against such action is really needed. Even in monarchical 
Britain the struggle between prerogative and law has long since ended in favour 
of the latter. i 

“ In accordance with British jurisprudence,” said Lord Atkin in the case cited above, “ no 
member of the executive can interlere with the liberty or property of a British subject except on 
the condition chat he can support the legulity of his act on before a court of justice.’ 

As for protection against individuals, it is a misconception to think that 
constitutional safeguards are directed against individuals. They are as a rule 
directed against the State and its organs. Protection against violation of the rights 
by individuals must be sought in the ordinary law. It is therefore idle to suggest 
that Article 21 was designed to afford protection against infringements by the 
executive or individuals. On the other hand, the insertion of a declaration of 
Fundamental Rights in the forefront of the Constitution, coupled with an ress 
prohibition against legislative interference with these rights (Article 13) and the 
provision of a constitutional sanction for the enforcement of such non-interference by 
means of a judicial review (Article 32) is, in my opinion, a clear and emphatic 
indication that these rights are to be paramount to ordinary State-made laws. 


After giving the matter my most careful and anxious consideration, I have 
come to the conclusion that there are only two possible solutions of the problem. 
In the first place, a satisfactory via media between the two extreme itlons con- 
| tended for on either side may be found by stressing the word ‘t established ” 
which implies some degree of firmness, permanence and general acceptance, while 
it does not exclude origination by statute. “‘ Procedure established by law” 
may well be taken to mean what the Privy Council referred to in King-Emperor 
v. Benoari Lal Sharma? as “‘ the ordinary and well-established criminal. procedure ”, 
that is to say, those settled usages and normal modes of proceeding sanctioned 
by the Criminal Procedure Code which is the general law of criminal 

ure in the country. Their Lordships were referring to the distinction 
between trial by special courts provided by an Ordinance of the Governor-General 
and trial by ordinary courts under the Criminal Procedure Code. It can be no 
objection to this view that the Code prescribes no single and uniform procedure for 
all types of case but poe ing procedures for different classes of cases. 
Certain basic principles, emerge as the constant factors common to all those pro- 
cedures, and they form the core of the procedure established by law. I realise 
that even on this view, the life and liberty of the individual will not be immune 
from legislative interference, for a competent Legislature may change the proce- 
dure so as to whittle down the protection if so minded. But, in the’ view I have 
indicated, it must not be a change ad hoc for el purpose or occasion, but 
a change in the general law of procedure embodied in the Code. So long as such 
a change is not effected, the protection under Article 21 would be available. .The 
different measures of constitutional senna which the fundamental right to life 
and nal li will enjoy under Article 21 as interpreted in the three ways 
eed Shorea perhaps be best illustrated by a concrete example. Suppose 
that Article 22 (1) was not there and Parliament passed an Act, as a temporary 
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measure, taking away in certain cases the right of an accused person to be defend- 
ed by a legal practitioner. According to the petitioner’s learned counsel the Act 
would be void as being contrary to the immutable principles of natural justice 
embodied in Article 21, whereas on the construction contended for by the Attorney- 
General, the Act would be perfectly valid, while, on the view I have indicated 
above, the Act would be bad, but if the denial of such right of defence is made a 
normal feature of the ordinary law of criminal procedure by niga sec- 
tion 340 (1) of the Code, Article 21 would be pee S to protect against such legisla- 
tive action, But in a free democratic republic such a drastic change in the normal 
law of procedure, though theoretically possible, would be difficult’ to bring about, 
and that practical difficulty will be the measure of the protection afforded by 
Article 21. 


It was said that the safeguards provided in clauses (1) and (2) of Article 22 are 
more or less covered by the provisions of the Criminal Procedure Code, and this 
overlapping would have been avoided if Article 21 were intended to bear the con- 
struction as indicated above. The argument overlooks that, while the provisions 
of the Code would be liable to alteration by competent legislative action, the 
safeguards in clauses (1) and (2) of Article 22, being constitutional, could not be 
similarly dealt with, and this sufficiently explains why those safeguards find a place 
in the Constitution. 

The only alternative to the construction I have indicated above, if a consti- 
tutional transgression is to be avoided, would be to interpret the reference to “law ” 
as implying a constitutional amendment pro tanto, for it is only a law enacted by 
the procedure provided for such amendment (Article ao) that could modify or 
override a fundamental right without contravening Article 13 (2). 


The question next arises as to how far the protection under Article 21 » such 
as it has been found to be, is available to persons under preventive detention. The 
learned Attorney-General contended that Article 21 did not apply to preventive 
detention at all, as Article 22, clauses (4) to (7) formed a complete code of consti- 
tutional safeguards in respect of preventive detention, and, provided only these 
provisions are conformed to, the validity of any law relating to preventive detention - 
could not be challenged. I am unable to with this view. The 
of Article 21 is perfectly general and covers deprivation of personal liberty or in- 
carceration, both for punitive and preventive reasons. If it was really the intention 
of the framers of the Constitution to exclude the application of Article 21 to cases of 
preventive detention, nothing would have been easier than to add a reference to 
Article 21 in clause (3) of Article 22 which provides that clauses (1) and (2) of the 
latter shall not apply to any person who is arrested or detained under any law provid- - 
ing for preventive detention. Nor is there anything in the language of clauses 
(a) to (7) of Article 22 leading necessarily to the inference that Article 21 is inappli- 
cable to preventive detention. These clauses deal only with certain aspects of 

tive detention such as the duration of such detention, the constitution of an 
Advisory Board for reviewing the order of detention in certain cases, the communi- 
cation of the grounds of detention to the person detained and the provision of an 
opportunity to him of making a representation against the order, It cannot be 
said that these ee form an exhaustive code dealing with all matters relating 
to preventive detention and cover the entire area of protection which Article 2I, 
interpreted in the sense I have indicated above, would afford to the person detained. 
I am, therefore, of opinion that Article 21 is applicable to preventive detention as 
well. 


I will now proceed to examine whether the impugned Act or any of its provi- 
sions under which the petitioner has been ordered to be detained, takes away 
any of the vee conferred by Articles 21 and'22 or infringes the protection afforded 
thereby. c outstanding fact to be borne in mind in this connection is that 
preventive detention has been given a constitutional status. This sinister-looki 
feature, so strangely out of place in a democratic constitution which invests perso: 
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liberty with the sacrosanctity of a fundamental right and so incompatible 
with the promises of its preamble is doubtless designed to prevent an abuse of 
freedom by anti-social and subversive elements which might imperil the national 
welfare ofthe infant Republic. It is in this spirit t clauses (3) to (7) 
of Article 22 should, in my opinion, be construed and harmonised as far as possible 
with Article 21 so as not to diminish unnecessarily the protection afforded for the 
legitimate exercise of personal liberty. In the first place, as already stated, clause (3) 
of Article 22 excludes a person detained under any law providing for preventive 
detention from the benefit of the safeguards provided in clauses (1) and (2). No 
doubt clause (5) of the same Article makes some amends for the deprivation of these 
safeguards in that it provides for the communication to the person detained the 
grounds on which the order has been made and for an opportunity being afforded 
to him of making a representation against the order, but the important right to 
consult and to be defended by a legal practitioner of his choice is gone. Similarly, 
the prohibition against detention in custody beyond a period of 24 hours without 
the authority of a Magistrate has also been taken away in cases of preventive deten- 
tion. It was not disputed that, to the extent to which the express provisions of 
clauses (4) to E the abrogation or abridgment of the safi provided 
under other Articles or substitution of other safeguards in a modified form, those 
express provisions must rule. Of the four essentials of the due process on which 
Mr. Nambiar insisted, (which also form part of the ordinary and established 
procedure under the Criminal Procedure Code, though I cannot agree that they 
are immutable and beyond legislative change) the de etree of notice and an 
opportunity to establish his innocence must, as already stated, be taken to have 
_ been provided for by clause (5) of Article 22. As for an ascertainable standard of 

conduct to which it is possible to conform, Article 22 makes no specific provision in 
cases of preventive detention, and if such a safeguard can be said to be implicit in the 
procedure established by law in the sense explained above in preventive detention 
cases, it could no doubt be invoked. This point will be considered presently in 
dealing with provisions of the impugned Act. The only other essential require- 
ment, and the most essential of all, is an impartial tribunal capable of giving an 
unbiased verdict. This, Mr. Nambiar submitted, was left unprovided for by 
Article 22, the Advisory Board referred to in clause (4) (a) being, according to him, 
intended to deal solely with the question of duration of the detention, that is to say, 
whether or not there was sufficient cause for detaining the person concerned for more 
than three months, and not with judging whether the person detained was innocent. 
A tribunal which could give an unbiased judgment on that issue was an essential 
part of the protection afforded by Article 21 in whichever way it may be interpreted, 
and reference was made in this connection to the preventive provisions of the Criminal 
Procedure Code (Ch. VIII). The impugned Act, not having provided for such a 
tribunal contravened, Article 21 and was therefore void. It will be seen that the 
whole of this argument is based on the major premise that the Advisory Board men- 
tioned in clause.(4) (a) of Article 22 is not a tribunal intended to deal with the issue 
of justification of detention. Is that view correct ? 


It was ed that the words “ sufficient cause for such detention ” in sub-clause 
(a) of clause (4) had reference to the detention nd three months mentioned in 
clause (4) and that this view was supported by the age of sub-clause (a) of clause 
(7) whereby Parliament is authorised to prescribe the circumstances under which 
and the class or classes of cases in which a person may be detained for a period 
longer than three months without the opinion of an Advisory Board. In other 
words, learned counsel submitted, the combined effect of clauses (4) and (7) was that 
no person could be detained for a period over three months without obtaining the 
opinion of an Advisory Board that there was sufficient cause for detention for the 
longer period, except in cases where Parliament a law authorising detention 
for such period even without the opinion of an Advisory Board. Thus, these two ' 
clauses were concerned solely with the duration of the preventive detention, and so 
was the Advisory Board which those clauses provided for that purpose. I am unable 
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to accept this view. I am inclined to think that the words “‘ such detention ” in 
sub-clause (a) refer back to the preventive detention mentioned in clause (4) and 
not to detention for a longer period than three months. An Advisory Board, com- 
sais as it has to be of Judges or lawyers, would hardly be in a position to judge 
w long a n under preventive detention, say, for reasons connected with 
defence, should be detained. That must be a matter for the executive authorities, 
the Department of Defence, to determine, as they alone are responsible for the defence 
of the country and have the necessary data for taking a decision on the point. All 
that an Advisory Board can reasonably be asked to do, as a safeguard against the 
misuse of the power, is to judge whether the detention is justified and not arbitrary 
or mala fide. ‘The fact that the sey Board is required to eits rt before 
the expiry of three months and so could submit it only a day or two earlier cannot 
legitimately lead to an inference that the Board was solely concerned with the issue 
whether or not the detention should continue beyond that period. Before any such 
tribunal could send in its report a reasonable time must elapse, as the grounds have 
to be communicated to the person detained, he has to make his representation to the 
detaining authority which has got to be placed before the Board through the 
appropriate departmental channel. Each of these steps may, in the course of 
official routine, take some time, and three months period might well have been 
thought a reasonable period to allow before the Board could be required to submit 
its report. 
Assuming, Bower, that the words ‘‘ such detention ” had reference to the 
iod of detention, there is no apparent reason for confining the enquiry by the 
Advisory Board to the sole issue of duration oe months without 
reference to the question as to whether the detention was justified or not. Indeed, it 
is difficult to conceive how a tribunal could fairly judge whether a person should 
be detained for more than three months without at the same time considering 
whether there was sufficient cause for the detention at all. I am of opinion that the 
Advisory Board referred to in clause (4) is the machinery devised by the Consti- 
tution for reviewing orders for preventive detention in certain cases on a 
consideration of the representations made by the persons detained. This is the 
view on which Farliament has proceeded in enacting the impugned Act as will be 
seen from sections 9 and 10 thereof, and I think it is the correct view. It follows 
that the petitioner cannot claim to have his case judged by any other impartial 
tribunal by virtue of Article 21 or otherwise. 


Mr. Nambiar, however, objected that, on this view, a law could authorise 
preventive detention for three months without providing for review by any tribunal, 
and for even longer P if Parliament passed an Act such as is contemplated 
in sub-clause ae use (7). That may be so, but, however deplorable such a 
result may be from the point of view of the person detained, there could be no 
remedy, if, on a proper construction of clauses (4) and (7) the Constitution is 
found to afford no higher protection for the personal liberty of the individual. 


` ‘Turning next to the provisions of the impugned Act, whose constitutional 
validity was challenged, it will be nec to consider only those provisions 
which affect the petitioner before us. In the first place, it was contended that 
section 3 which empowers the Central Government or the State Government to 
detain any person if it is “ satisfied ” that it is necessary to do so with a view to pre- 
venting him from acting in any manner prejudicial to (among other things) the 
security of the State or the maintenance of public order, cannot be said to comply 
with the procedure established by law, as the section prescribes no objective and 
ascertainable standard of conduct to, which it will be possible to conform, but 
leaves it to the will and pleasure of the Government concerned to make an order of 
detention. The argument proceeds on the assumption that the procedure esta- 
blished by law is equivalent to the due process of law. I have already endeavoured 
to show hat it is not. Apart from this, the argument overlooks that for the purposes 
of preventive detention it would be difficult, if not impossible to lay down objective 
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rules of conduct failure to conform to which should lead to such detention. As 
the very term implies, the detention in such cases is effected with a view to prevent 
the person concerned from acting prejudicially to certain objects which the legis- 
lation providing for,such detention has in view. Nor would it be practicable to 
indicate or enumerate in advance what acts or classes of acts would be regarded 
as prejudicial. The responsibility for the security of the State and the main- 
tenance of public order, etc., having been laid on the executive government, it 
must naturally be left to that government to exercise the power of preventive 
detention whenever they think the occasion demands it. 


Section 12 came in for a good deal of criticim. That section, which governs 
the duration of the petitioner’s detention reads as follows :— 


““ Duration of detention in certain casis.—Any person detained in of the foll clases of cases 
or under soy of the following circumstances may be detained. i 
of an Advisory Board for a period longer than three months, but not exceeding one year from the 
date of his detention, namely, where such person has been detained with a view to preventing him 
from acting in any 







of India, relations of India with foreign powers or the security of India ; or 
(+) the security of a State or the maintenance of public order. 
(2) The case detained under a detention order to which the provisions of sub- 


section (1) apply shall, wi a period of six months from the date of his deteation, be reviewed 
where the order was made by the 


by the State Governm:at to which such officer is subordinate, in consultation with a person who is, 
or hai b231, or is qaalifizd to bs appointed as a Judge of a High Court nominated in that behalf by 
ths Q:atral Govern nnt or the State Gavernment, as the case may be.” 

It was urged that this did not comply with the requirements of clause (7) of 
Article 22 as it merely repeated the “ matters ” or legislative topics mentioned in 
Entry g of List I and Entry g of List III of the Seventh Schedule to the Constitution, 
What Parliament has to do under clause (7) of Article 22 is to prescribe ‘ the 
circumstances under which and the class or classes of cases in which” a person 
may be detained for a period longer than three months without gbtaining the 
opinion of an Advisory Board. It was said that clause (4) (a) provided for ordinary 
- cases of preventive detention where such detention Soult not continue beyond three 
months without obtaining the opinion of an Advisory Board, whereas clause (7) (a) 
made provision for special cases of detention for more than three months without the 
safeguard of the Advisory Board’s opinion, for aggravated forms of prejudicial 
conduct. In other words, clause (4) (a) laid dowa the rule and clause (7). (a) 
enacted an exception. It was therefore necessary for Parliament to indicate to the 
detaining authority for its guidance the more aggravated forms of prejudicial 
activity, and mere mention of the subjects in respect of which Parliament is authorised 
under the legislative lists to make laws in t of preventive detention could 
hardly afford any guidance to such authority and should not be regarded as sufficient 
compliance with the requirements of clause (7). There is a twofold fallacy in this 

ent. In the first place, the suggested correlation between clause (4) (a) 
and clause (7) (a) as enacting a rule and an exception is, as a matter of construction, 
without foundation. Reading clauses (4) and (7) together it is reasonably clear 
that preventive deteatioa could last loager in two cases : (1) where the opinion of 
an Advisory Board is obtained, subj-ct however to a prescribed period [sub-clause 
(a) of clause (4)] and (2) where a persoa is detained under a law made by Parlia- 
ment under sub-clauses (a) and (b) of clause (7) [sub-clause (b) of clause (4)]. 
These are two distinct and ind dent provisions. It is sigaificant that sub- 
clause (b) of clause (4) is not worded as a proviso or an exception to sub-clause (a) 
of the same clause as it would have been if it was intended to operate as such. 
The attempt to correlate clause i (a) and ate (a) as a rule and an exception 
respectively is opposed both to the language and the structure of those clauses. 

Secondly, the argument loses sight of the fact that clause (7) deals with 
preventive detention which is a purely- precautionary measure which “ must neces- 
sarily proceed in all cases, to some extent, on suspicion or anticipation as distinct 
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from proof” (per Lord Atkinson in Rex v. Halliday). The remarks I have already 
made with reference to the absence of any objective rules of conduct in section 3 
of the impugned Act apply also to this criticism of section 12. It would be difficult, 
if not impracticable, to mention the various circumstances, or to enumerate the 
various classes of cases exhaustively in which a person should be detained for more 
than three months for preventive purposes, except in broad outline. Suppose a 
person belongs to an organization pledged to violent and subversive activity as its 
policy. Beyond his membership of the party the person might have done’ nothing 
until he was arrested and detained. But if released he might indulge in anythi 
from the mildest form of prejudicial activity, like sticking an objectionable handbi 
on a hoarding, to the most outrageous acts of sabotage., How could the insertion 
in section 12 of a long series of categories of aggravated forms of prejudicial activities, 
or the enumeration of the various circumstances in which such ee are likely 
to be indulged in, be of any assistance to the detaining authority in determining 
whether the n concerned, should be detained for three months or for a longer 
period ? that would be necessary and sufficient for him tẹ know for coming 
to a decision on the point is that the person is a member of such an organisation 
and will probably engage in subversive activities prejudicial to khe security of the 
State or k maintenance of public order or, in other wo h ongs to class (b) 
in section 12. While enumeration and classification in would undoubtedly 
in grading punishment for offences committed, they would not be of much use 
in fixing the duration of preventive detention. Sufficient guidance in such cases 
could be given by broadly indicating the general nature of the prejudicial activity 
which a person is likely to indulge in, and that in effect is what Parliament has done 
in section 12. Reference was made in this connection to rule 94 of the Defence 
of India Rules framed under the Defence of India Act, 1939, where “ prejudicial 
act ” is defined by enumeration. But it was also for the purpose of pro ieee 
such acts [rule 38, sub-rule (1)] and making therh offences (sub-rule 5). 
even there, the definition had to end in a residuary clause sweeping in acts likely 
“to prejudice the efficient prosecution of the war, the defence of British India or 
the public safety or interest.” In Lists I and II] of the Seventh Schedule to the . 
Constitution six topics are mentioned in respect of which Parliament could make © 
laws providing for preventive detention, and section 12 of the impugned Act mentions 
five of them as being the classes of cases or the circumstances in which longer 
detention is authorised. I fail to see why this could not be regarded as a broad 
classification of cases or a broad description of circumstances where Parliament 
considers longer detention to be justifiable. A class can well be designated with 
reference to the end which one desires to secure, and the matters referred to as 
classes (a) and (b) of sub-section (1) of section 12 being clearly the objects which 
Parliament desired to secure by enacting the section, it seems to me that the 
classification with reference to such general aims does not contravene Article 22 (7). 
It was ed that Parliament did not, in enacting section 12, perform its 
aed of pes ohing both the eaaa and the class or classes of cases where 
etention without obtaining. the Advisory Board’s opinion , be for a period 
longer than three months. The use of the distinctive z A ies ig, word 
“ circumstances” and the words “ class or classes of cases ” showed, it was said, 
that Parliament proceeded on the, view that it need not prescribe both. This was 
in contravention of Article 22 (7) which used the conjunctive “ and’” between those 
words. There is no substance in this objection. As I read Article 22 (7) it means 
that Parliament may prescribe either the circumstances or the classes of cases or 
both, and in enacting section 12 Parliament evidently regarded the matters mentioned 
in classes (a) and (b) of sub-section (1) as sufficiently indicative both of the circum- 
ee ander whee apd the classes in which a person coul be detained for the 
iod. To say, for instaiice, that ns who are likely to act prejudicially 
tthe dMeuce of India may be detained nd three months is at rite 16 “ pres- 
cribe a class of persons in which and the circumstances under which ” a person 
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may be detained for the longer period. In other words, the classification itself 
may be such as to amount to a sufficient description of the circumstances for purposes 
of clause (7). The circumstances which would justify precautionary ‘detention 
beyond three months without recourse to an Advisory Board must be far too 
numerous for anything approaching an exhaustive enumeration, and it can, in my 
judgment, be no objection to the validity of section 12 that no circumstaricts are 
mentioned apart from the matters referred to in clauses (a) and (b) of sub-section (1). 
Tt would indeed be singular for the Court to strike down a parliamentary enact- 
ment because in its opinion a certain classification therein made is imperfect or 
the mention of certain circumstances is unspecific or inddequate. 


Lastly, Mr. Nambiar turned his attack on section 14 which prohibits the 
disclosure of the grounds of detention communicated to the person detained and of 
the representation made by him against the order of detention, and deoars the 
Court from allowing such disclosure to be made except for purposes of a prosecu- 
tion punishable under sub-section (2) which makes it an offeace for any person to 
disclose or publish such grounds or representation without the previous autoorisa~ 
tion of the Central Government or the State Government as the case may be. 
The petitioner complains that this provision nullifies in effect the rights couterred 
upon him under clause.) of Article 22 which entitles him to have the grounds of nis 
detention communicated to him and to make a representation against the order. 
If the grounds are too vague to enable him to make any such representation, or if 
they are altogether irrelevant to the object of his detenion, or arc such as to,snow 
that his detention is not boga fide, he has the further right of moving this’ Court 
and this remedy is alfo guaranteed to him under Article 92. Tnese rights aad 
remedies, the petitioner submits cannot be effectively exercised, if he 1s prevented 
on pain of prosecution, from disclosing the grounds to the Court. There is great 
force in this contention, All that the Attorney-General could say iù answer was 
that if the other provisions of the Act were held to be valid, it would-hot be open 
to the Court to examine the sufficiency of the grounds on which the execuuve 
authority was “ satisfied ” that detention was necessary, as laid down ih Machindar 
Shivaji Mahar v. The King}, and so the petitioner could not complain of any infringe- 
ment of his rights by reason of section 14 waich enacted oaly a rule of evideace. 
The argument overlooks that it was recognised in the decision referred to: above 
that it would be open t> the Court to examine the grounds of detention‘ in order 
to see whether they were relevant to the obj sct which the Legislature had in view, 
such as, for instance, the prevention of acts prejudicial to public safety and tranquil- 
lity, or were such as to show that tht detention was not bona fide. An examination 
of the grounds for these purposes is made impossible by section 14, and the pro- 
tection afforded by Article 22 (5) and Article 32 is thereby raded nugatory. 
It follows that section 14 contravenes the provisions of Article 22 (5) and Article 32 
in so far as it prohibits the person detained from disclosing to the Court the grounds 
of his det:ntion communicated to him by the detaining authority or the represen- 
tation made by him agaiist the order of detention, and prevents the Court from 
examining them for the purposes aforesaid, and to that extent it must be heli under 
Article 1g (2) to be. void. This, however, does not affect the rest of the Act which is 
severable. As the petitioner did not disclose the grounds of his detention pending 
our decision on this point, he will now be free to seek his remedy, if so advised, on 
the basis of those grounds. 

In the result, the application fails and is dismissed. 


Mahajan, 7.—The people of India having solemnly resolved to constitute India 
into a Sovereign Democratic Republic on the 26th Day of November, 1949, gave 
to themselves a constitution which came into force on the 26th January, 1950, 
This is the first case in which this Court has been called upon to determiae how 
far the constitution has secured personal liberty to the citizens of this country, 

mow 
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A. K. Gopdlan, the petitioner, who was already under the custody of the 
Superintendent, Central Jail, Cuddalore, was served with an order of detention 
under section 3 (1) of the Preventive Detention Act, 1950 (Act IV of 1950) on 
the 27th February, 1950. It was said in the order that the Governor of Madras 
was satisfied that it was necessary to make the order with a view to preventing 
him from acting in any manner prejudicial to the security of the State and the 
maintenance of public order. On 20th March, 1950, a petition was presented to 
this Court under Article g2 of the Constitution praying for the’ issue of a writ-of 
habeas corpus directing the State of Madras to produce him before ‘the Court and 
to set him at liberty, A writ was accordingly issued. The return to the writ is 
that the detention is kl under Act IV of 1950, enacted by Parliament. The 
petitioner contends that the Actabri and infringes certain provisions of Part III 
of the Constitution ard’ is thus outside the constitutional limits of the Legislature 
and therefore void and unenforceable. 

The matter is one of.great.importance both because the legislative power 
expressly conferred by the mth Schedule has been impugned and because the li 
of the citizen is seriously affected. The decision of the question whether Act IV of 
1950 takes away or abridges the rights conferred by Part III of the Constitution 
depends on a consideration of two points :. 

‘>. (1) In what measure has the Constitution secured personal liberty to a citizen 
of India, and 

(2) has the impugned legislation in any way taken away or abridged the rights 
so secured and if so, to what extent ?- N E 

Act IV of 1950 provides for preventive detention in certain cases and it has 
been enacted as a temporary measure. It will cease to have effect on rst April, . 
1951, It empowers the Central Government and the State Governments to make 
an order directing a person to be detained with a view to preventing him from 

ing ‘in any manner prejudicial to the defence of India, the relations of India 
with ign powers or the security of India. It also gives power to detain a person 
who acts in any manner prejudicial to the security of the State or the maintenance 
of public order or the maintenance of supplies and services essential to the com- 
munity. It came into force on 26th February, 1950, and was enacted by virtue 
of the powers conferred on Parliament by Article 22, clause (7) of Part III of the 
Constitution read with the entries in the 7th Schedule. There can be no doubt 
that the legislative will expressed herein would be enforceable unless the Legislature 
has failed to kep ‘within its constitutional limits. It is quite obvious that the Court 
cannot declare a statute unconstitutional and void simply on the ground of unjust 
and op ive provisions or because it is supposed to violate natural, eal or 
Dalitical rights of citizens unless it can be shown that such injustice is prohibited 
or such rights are guaranteed. or protected by the Constitution. It may also be 
observed that an Act cannot be declared void because in the opinion of the Court 
it is op to the spirit supposed to pervade the constitution but not so expreseed 
in words. It is difficult on sg A ore principles to limit the omnipotence of the 
sovereign legislative power by judicial interposition except in so far as the express 
words of the written constitution give that authority. Article 13 (2) of our Consti- 
tution gives such an authority and to the extent stated therein. It says that the 
State not make any law which takes away or abridges the rights conferred 

this part and any law made in contravention of this clause shall to the extent 
of the contravention be void. 


Preventive detention laws are rep t to democratic consti{utions and they 
cannot be found to exist in any of the democratic countries of the world. It was 
stated at the Bar that no mich law was in force in the United States of America: 
In-England for the first time during the first world war certain regulations framed 
under the Defence-cf the Realm Act provided for preventive detention at the satis- 
faction of the Home Secretary as a war measure and they ceased-to have effect at 
the conclusion of hostilities. The same thing happened during the second world 
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war. Similar regulations were introduced’ during the period of the war in India 
under the Defence of India Act. The Government of India Act, 1995, conferred 
authority on the Central and Provincial Legislatures to enact laws on this subject 
for the ba tne and since then laws on this subject have taken firm root here and 
have become a permanent part of the statute book of this country.’ Curiously exiough 
this subject has found place in the Constitution in the chapter on Fundamental 
Rights. Entry g of the Union List and entry -3 of the Concurrent List of the 7th 
schedule mention the scope of legislative power of Parliament in respect of this 
topic. The jurisdiction, however, to enact these laws is subject to the provisions 
of Part III of the Constitution. Article 22 in this part provides :— 


“ (1) No person who is arrested shall be detained in custody.without being informed, as soon 
as may be, of the grounds for such arrest nor shall he be denied the right to canwult, and to be defended 
by, a legal practitioner of his choice. : 

(2) E person who is arrested and detained in custody shall be produced before the nearest 
magistrate wi a period of twenty-four hours of such arrest excluiting the time necessary for the 
joar} or the place of arrest to the court of the magstrats end no such parson shall be detained 

custody beyond the said period without the authority of a magistrate. : 

(3) Nothing in clanses (1) and (2) shall apply— 4 

. (e) to any person who for the time being is an enemy alten ; or 
- (b) to any person who is arrested òr detained under any lew providing for preventive 
detention. g - i 
- (4) No law providing for preventive detention shall authorise the detention of a person for a 
longer period than three months unless— 


ing of persons who are, or have been, or are qualified to b- 
the said period of three 


apptintel aa, jogos of Hk Coates T a O aea oF 
as, 
months that there a in ite opinion sufficient cause for such detention : 
Provided that nothing in this sub-clanse shall authorise the detention of penon, beyond 
esis shige tea ea pai oea A brka law nade by Perlines rode web cates @) of clause (7); or 
(b) such person is detained in accordance with the provisions of any law made by ParHament 
under sub-clauses (a) and (b) of clause (7). 
(3) When any person is detained in pursuance of an order made under any law providing 
for preventive detention, the authority ing the order. as soon as may be, comm 
to such person the grounds on which the has been e and shall afford him the earliest 
opportunity of making 2 representation against the order. , 
A (6) Nothing in clause (5) sball require the authority making any such order as is referred to.in 
that clause to disclose facts which such authority considers to be against the public interest to disclose. 
(7) Parliament may by law prescribe— ` A 
(a) the circumstances under which, and the class or classes of cases in which, ẹ person may be 
detained for a period longer than three months under any law for preventive detention 
without obtaining the opinion of an Advisory Board in accordance with provisions of sub-clause 
(a) of clause (4) ; . ou 
* (b) the maximum period for which in any class or classes of cases be detained 
E LERET ae eereatredemaiy en | ee ey 
(e) the procedure to be followed by an Advisory Board in an inquiry under sub-clause (a) 
of clause (4).”" az : i 
The question of the constitutional validity of the impugned’ statute has to 
be a proached with great caution in view of these provisions of the Constitution 
and to be considered with patient attention. ` The benefit of reasonable doubt 
has to be resolved in favour of legislative action, though such a presumption is 
not conclusive. It seems that the subject of the preventive detention became the 
particular concern of the Constitution because’ of its intimate connection with 
deprivation of personal liberty to- protect which certain provisions were introduced 
in the chapter on Fundamental Rights and because of the conditions palng 
in the newly born republic. Preventive detention-means a completé negation 
freedom of movement and of nal liberty and is incompatible with both those 
subjects and yet it is placéd in the same compartment with them in Part PIT of 
the Constitution, 


106 ' ‘THE MADRAS LAW JOURNAL REPORTS. [1950 


Though the Constitution has recognized the necessity of laws as to preven- 
tive detention it has also provided certain safeguards’ to mitigate their harshness 
by ‘placing fetters on legislative power confe of this subject. These are— 

ı (1) That no law can provide for detention for a period of more than three 
months unless the sufficiency for the cause of the detention is investigated bv an 
Advisory Board within the said period of three months. This provision limits 
legislative power in the matter of duration of the period of detention. A law of 
preventive detention would be void if it permits detention for a longer period than 
three months without the intervention of an Advisory Board. 


. (2) That a State law cannot authorize detention beyond the maximum 
period prescribed by Parliament under the powers given to it in clause (7). This 
is a limitation on the legislative power of the State Legislature. They cannot make 
a law authorizing preventive detention for a longer period than that fixed by 
Parliament. 4 i 

(3) That Parliament also cannot make a law authorizing detention for a 
period beyond three months without the intervention of an Advisory Board unless 
the law conforms to the conditions laid down in clause (7) of Article 22. Provision 
also has been made to enah|¢. Parliament to make laws for procedure to be follow- 
ed by Advisory Boards.» This is a safeguard against any arbitrary form of pro- 
cedure that may otherwise find place in State laws. 

Apart from these enabling ahd disabling nrovisions certain procedural rights 
have been expressly safeguarded by clause (5) of Article 22. A person detained under 
a law of preventive detention has a right to obtain information as to the grounds of 
his detention and has also the right to make a representation protesting against an 
order of preventive detention. This right has been cuaranteed independently of the 
duration of the period of detention and irrespective of the existence or non-existence of 
an Advisory Board. No machinery, however, has been provided or expressly mention- 
ed for dealing with this representation. It seems to me that when a constitutional 
right’ has been conferred as a necessary consequence, a constitutional remedy for 
obtaining redress in case of infringement of the right must be presumed to have been 
contemplated and it could not have intended that the right was merely illusory 
and that a representation made may find place in cold storage. Consideration 
of the representation made by virtue of clause (5) by an unbiassed authority is, in 
my opinion, a necessary, consequence of the guaranteed right contained herein. 
The right has been conferred tn enable a detained person to establish his innocence 
and to secure justice, and no justice can be said to be securéd unless the representation 
is considered by some impartial person. The interpretation that I am inclined to 
place on clause (5) of Article 22 is justified by the solemn words of the declaration 
contained in the Preamble to the Constitution. It is this declaration that makes 
our Constitution sublime and it is the guarantees mentioned in the chapter on 
Fundamental Rights that make it one of the greatest charters of liberty and pf 
Which the people of this country may well be proud. This charter has not been 
forced out of unwilling hands of a sovereign like the Magna Carta but it has been 
given to themselves by the people of the country through their Constituent Assembly. 
Any interpretation of the provisions of Part III of the Constitution without reference 
to this solemn declaration is apt to lead one into error. If the right of representation 
given to a detained person. by clause(5) of Article 22 is a guaranteed right and has been 
given for the purpose of securing justice, then it follows that no justice can be held 
secured to him unless an. unbi person considers the merits of the representation 
and gives his opinion on the guilt or the innocence of the persons detained. In my 
view, the right cannot be defeated or made elusive by presuming that the detainin 
authority itself will consider the’ representation with av unbiased mind and wi 
render justice. -That would in a way make the prosecutor a judge in the case and 

‘such a procedure is repugnant to ‘all notions of justice. The constitution has further 
curtailed the rights given in clause {5} by providing in clause (6) a privilege on the 
detaining authority of withholding facts which the said authority considers nat in 
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public interests to disclose. This privi has been conferred for the security 
of the State and possibly for the security of the Constitution itself, but in view of 
these stringent provisions no additional can be put on the proper consideration 
‘of the representation of the detained person by presuming that the detaining authority 
itself will properly consider the representation. It has also to be remembered in 
this context that a person subjected to the law of preventive detention has. been 
deprived of the rights conferred on persons who become subject to the law of 
punitive detention. [Vide clauses (1) and (2) of Article 22.] He has been denied 
the right to consult a lawyer or be defended by him and he can be kept in detention 
without being produced before a Magistrate. 

Having examined the provisions of Article 22, I now proceed to consider the 
first question that was canvassed before us by the learned Attorney-General, i.s:,* 
that Article 22 of the Constitution read with the entries in the 7th Schedule was 
a complete code on the subject of preventive detention, and that being so, the 
other articles of Part ITI evelda not be invoked in the consideration of the validity 
of the impugned statute. It was conceded by the learned co for the petitioner 
that to the extent that express provisions exist in Article 22 on the topic of preventive 
detention those provisions would prevail and could not be controlled by the other 
provisions of Part ITI. It was, however, urged that on matters on which this 
article had made no special provision on this topic the other provisions of Part IIT 
of the Constitution had application, namely, Articles 19 and 21 and to that extent 
laws made on this subject were jysticiable. In order to draw the inference that 
the framers of the Constitution intended the provisions ‘as preventive deten- 
tion in Article 22 to be self-contained a clear indication of such an intention has to be 
gathered. If the provisions embodied in this article have dealt with all the principal 
questions that are likely to arise in matters of procedure or on questions of the 
reasonableness of the period of detention, the inference of such an indication would 
be irresistible. Ordinarily when a subject is expressly dae fe in a constitution 
in some detail, it has to be assumed that the intention was to de the application 
of the general provisions contained therein elsewhere. Express mention of one thi 
is an exclusion of the other. Expressio umius est exclusio alterius. I am satisfi 
on a review of the whole scheme of the Constitution tha? the intention was to make. 
Article 22, self-contained in respect of the laws on the subject of preventive detention. 
It was contended that all the articles in the Constitution should be read ‘in an 
harmonious manner and one article should not be read as standing by itself and 
as having no connection with the other articles in the same part. It was said 
that they were all supplementary to one another. In this connection, it was 
argued that a law made under Article 22 would not be valid unless it was in accord 
with the provisions of Article 21 of the Constitution. This article provides 
that no person shall be deprived of life or liberty except according to procedure 
established by law. It wase contended that in substance the article laid down 
that no person will be deprived of life or liberty without having been given a 
fair trial or a fair hearing and that unless a law of preventive detention provided 
such a hearing that law would be in contravention of this article and thus void. 
Conceding for the sake of argument (but without expressing any opinion on it) 
that this contention of the learned counsel is correct, the question arises, whether 
there is anything in Article 22 which negatives the application of Article 21 as 


„above construed to a law on preventive detention. In my ion, sub-clause (5) 
of Article 22 read with clauses (1) and (2) leads to the inference that the conten- 
tion raised by the learned counsel is unsound. Clause (5), as stated, pro- 


vides that notice has to be given to a detenu of the grounds of his detention: 
It also provides a limited hearing inasmuch as it gives him an opportunity to establish 
his innocence. As, in my opinion, the consideration of a representation made by 
a detained person by an unbiased authority is implicit in lanse (5), it gives to the 
detained person all that he is entitled to under the principles of natural justice. 
The right to consult and to be represented, by a counsel of his own choice has been 
denied in express terms to such a person by the Constitution. He is also denied 


an opportunity of appearing before a Magistrate. When the Constitution has 
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taken away certain rights that ordinarily-will be ‘by a detained person and 
_ in substitution thereof certain other rights have „conferred on him even in the 
matter of procedure, the inference is clear that the intention was to deprive such 
a person of the right of an elaborate procedure usually provided for in judicial pro- 
ceedings. Clause (6) of Article 22 very strongly supports this conclusion. There 
would have been no point in laying down such detailed rules of procedure in 
respect of a law of preventive detention if the intention was that such a law would 
be subject to the provisions of Article 21 of the Constitution. In its ultimate 
analysis the argument_of the learned counsel for the petitioner resolves itself to this : 
that the im ed statute does not provide for an impartial tribunal for a con- 
sideration of the representation of the detained person and to this extent it contra- 
a@enes Article 21 of the Constitution. As discussed above, in my opinion, such a 
provision is implicit within Article 22 itself and that being so, the application of 
Article 21 to a law made under Article 22 is excluded. | ' 
` It was next contended that à law of preventive detention encroaches on the 
right of freedom of m ent within the territory of India guaranteed to a citizen 
under Article 19 ¢1) (d) and that being so, by reason of the provisions of sub-clause ( ) 
of Article 19 it was justiciable on the ground of reasonableness, It is true, as treat 
pointed out, that the law of preventive detention is wholly incompatible with 
the right of freedom of movement of a citizen. Preventive detention in’ substance 
is a negation of the freedom of locomotion guaranteed under Article 19 (1) (d} 
but it cannot be said that it merely restricts it., Be that as it may, the question’ 
for consideration is’ whether it was intended that Article Ig would govern a law 
made under the provisions of Article 22. Article 19 (5) is a saving and an enabling 
provision. It empowers Parliament to make a law imposing reasonable restriction 
on the right of Padon of movement while Article 22 (7) is ‘another enabling 
provision empowering Parliament to make a law on the subject of preventive detens 
tion in certain circymstances. If a law conforms to the conditions, laid down in 
Article 22 (7), it would be a good law and it could not have been intended that 
that law validly made should also conform itself to the provisions of Article 19 (5), 
One enabling provision cannot be considered as a safeguard against another 
enabling provision. Article 13 (2) has absolutely no application in such a situa- > 
tion. If the intention of the Constitution was that a law made on the subject of 


to certain conditions. This provision. would have been unnecessary in Article 2a 
if a law on this subject was justiciable. In sub-clause (b) of clause (7) of Article 22 
provision has been made enabling Parliament to fix the maximum period for which , 
person can be detained under a law on the subject of preventive detention. Under 
this express provision it is open to Parliament to fix any period, say, even a period 
of: five to ten years as the maximum period of detention of a person. » Can it be 
said ‘that in view of this express provision of the Constitution such a law was intended 
to be justiciable by reason of Article 19 (5). Duration of detention is the principal 
matter in’ preventive detention laws which possibly could be amined én the 
touchstone of reasonableness under Article:19 (5),.but this has been expressly excluded 
by express provisions in Article 22. In my judgment, therefore, an examination of 
the provisions of Article 22 clearly suggests that the intention was to make it self- 
pontained ds regards tho law of. preventive detention and that the validity of a law 


> 
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on the subject of preventive detention cannot be examined or controlled: either ny 
the provisions of Article 21 or by the provisions of Article 19 (5) because Article 1g (2 
has no application to such a situation and Article 22 is not subject to the provisions 
of these two articl The Constitution in Article 22 has gone to the extent of even 
providing that Panintnent may by law lay down the procedure to be followed b 
an Advisory Board. On all important points that could arise in connection wi 
the subject of preventive detention provision has been made in Article 22 and that 
being so, the only correct approach in examining the validity of a law on the subject 
of preventive detention is by considering whether the law made satisfied the require- 
ments of Article 22 or in any way abridges or contravenes them and if the answer 
is in the affirmative, then the law will be valid, but if the answer is in the negative, 
the law would be void. 


In expressing the view that Article 22, is in a sense self-contained on the 
law of preventive detention I should not however be understood as laying down 
that the framers of the article in any way overlooked the safeguards laid down in 
Article 21. Article 21, in my opinion, lays down substantive law as giving pro- 
tection to life and liberty inasmuch as it says that they cannot be deprived except 
according to the procedure established by law; in other words, it means that 
before a person can be deprived of his life or liberty as a condition precedent there 
should exist some substantive law conferring authority for doing so and the law 
should further provide for a mode of procedure for such deprivation. This article 
gives Complete umtauntty: against the exercite of d tic power by the executive. 

t further gives immunity against invalid laws which contravenes the Consti- 
tution. It gives also further guarantee that in its true concept there should be some 
form ree ae before a person can be condemped either in respect of his life 
or his li . It negatives the idea of fantastic, arbitrary, and oppressive forms 
of proceedings. The principles therefore underlying Article 21 have been kept 
in view in drafting Article 22. A law properly made under Article 22 and which 
is valid in all respects under that article millage down substantive as well as adjective 
law on this subject would fully satisfy the requirements of Article 21, and that 
being so, there is no conflict between these two articles. 


The next question that arises for decision is whether there is anything in Act 
IV of 195@ which offends against the provisions of Article 22 of Part III of the Consti- 
tution. The learned counsel for the petitioner contended that section 3 of the Act 
was bad inasmuch as it made “ satisfaction of the Government ”’ as the criterion 
for detaining a person. It was said that as section 3 laid down no objective,rule 
of conduct for a person and as people were not told as to what behaviour was expected 
of them, the result was that it could not be known what-acts a person was expected 
to avoid and what conduct on his part was prejudicial to the security of the State 
or the maintenance of public order ; in other words, it was argued that section 3 
left the determination of the prejudicial act of a person to the arbitrary Moen 
of the Government and that even the officer who was to administer this law been 
furnished no guide and no standard of conduct in arriving at his own satisfaction 
whether the conduct was prejudicial to the security of the State, etc. This criticism 
of the learned counsel in my opinion, is not valid. It is po doubt true that a detén- 
tion order depends on the satisfaction of the Government but this provision is in 
accordance with Article 22 of the Constitution which to my mind contemplates 
detention on the satisfaction of the executive authority. By its very nature the 
subject is such that it implies detention on the judgment of the authority entrusted 
with the making of the order. The whole intent and purpose of the law of preventive 
detention would be defeated if satisfaction of the authority concerned was subject 
to such an objective standard and was also subject to conditions as to: legal proof 
and procedure. In the 7th Schedule jurisdiction to make the law on this subject 
has been given for reasons connected with defence, etc., and the maintenance of 
public order. These are subjects which concern the life and the very.existence of 
the State, Every citizen is presumed to know what behaviour is prejudicial to the 
life of the State or to its existence as an ordered State. Considering that the State is 
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presumnėd to have a ce. that conducts itself in a reasonable way and also 
presuming that its officers usually will be reasonable men, it cannot be said that in 
making “ satisfaction of the Government” as the standard for judging prejudicial 
acts of persons who are subject to the law of preventive detentign section 3 in any 
way contravenes Article 22 of the Constitution. 

Section 7 of the impugned Act gives full effect to the provisions of Article 22° 
sub-clause (5) and enacts that representation has to be made to the Central or 
State Government as the case may be. It was impeached on the ground that no 
_ machinery has been provided herein to consider and adjudicate on the merits of 

the representation. ‘To this extent, as already indicated, the law is defective. In 
the absence of a machinery for the investigation of the contentions raised in the 
representation it may be open to detenu to move this court under Article 32 for 
a proper relief. It is, however, unnecessary to express any opinion as to the 
precise remedy open to a detdined person in this t. The absence of a provision 
of this nature in the statute however would not risks the law wholly void. Section 
g of the Act makes reference to the Advisory Board obligatory in cases falling 
under sub-clause (iii) of clause (a) or clause (b) of sub-section (1) of section g within 
six weeks of the order. The procedure to be followed by the Advisory Board is 
laid down in section 10. Parliament has been authorized to lay down such a - 
dure to be followed by an Advisory Board in sub-clause (c) of clause 7. ft was 
contended that the law had not provided a personal hearing to the detenu before 
an Advisory Board, nor had it given him a right to lead evidence to establish his 
innocence. In my opinion, this criticism is not sound and does not in any wa 
invalidate the law. ‘The advisory Board has been given the power to call for su 
information as it requires even from the n detained. It has also been empowered 
to examine the material placed*before it in the light of the facts and ents con- 
tained in the representation. The opportunity afforded is not as as a person 
gets under normal judicial procedure but when the Constitution itself contemplates 
a special procedure being prescribed for preventive detention cases, then the validity 
of the law on that subject cannot be impugned on the grounds contended for. 

Section 11 of the Act was also impugned on the ground that it offended 
against the Constitution inasmuch as it provided for preventive detention for an 
in definite period. This section in my opinion has to be read in the und of 
the provision in sub-clause (8) of section 1 of the Act which says that thé Act will 
cease to have effect on rst April, 1951. Besides, the words “ for such period as it 
thinks fit” do not in any way offend against the provisions of Article 22 wherein 
Parliament has been given the power to make a law fixing the maximum period 
for preventive detention. It has to be noted that Parliament has fixed a periad of 
one year as the maximum period for the duration of detention where detention has 
to be without reference to an Advisory Board. In my opinion, there is nothing in 
„action 11 which is outside the constitutional limits of the powers of the supreme 
Legislature. 


It is section 12 of the Act which was assailed by the learned counsel for the 
petitioner rather vehemently. This section is of a very controversial character. 
It has been enacted on the authority of clause (7) of Article 22 and runs thus :— 


(1) Ont ae aecinel Gilt chaise i ee 
circumstances may be detained without obtaining the opinion of an Advisory Board for a peri 

than three months, but not exceeding one year from the date of his detention, namely, where 
such person has been detained with a view to preventing him frum acting in any manner prejudicial 
to— 

(a) the defence of India, relations of India with foreign powers or the security of India ; or 

(b) the security of a State or the maintenance of public order. 
i (2) The caso ot every persomdetainied undera deiasHon order to Which the provisions of sab- 
section! (1) app yanal, wa a period of mr montka irom the date of his detention, be reviewed 
where the order was made by the tral Government or 2 State Government, by such Government, 
and where the order was made by any officer specified in sub-section (2) of section 3, by the State 
Government to which such officer is subordinate, in consultation with a person who is, or has been, 
or is qualified to be appointed ‘as, a.J of a High Court nominated in that behalf by the 
Central Government or the State t, as the case may be,” 
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The section rts to comply with the conditions laid down in clause 7 of 
Article 22, It was, argued that in substance and reality it has fail ' 
comply with any of the conditions d down therein : that it nei mentions the 
circumstances under which nor the classes of cases in which preventive detention 
without recourse to the machinery of an Advisory Board could be permitted. 
The crucial question for consideration is whether section 12 mentions any circum- 
stances under which are defined the classes or cases in which authority was con- 
ferred by clause 7 to dispense with an Advisory Board. So far as I have been 
able to gather from opinions of text-book writers on the subject of classification, 
the rule seems clear that in making classification of cases there has to be some 
relationship to the classification to the objects sought to be accomplished. The 
question for consideration therefore is what object was sought to be accomplished 
when the Constitution included clause (7) in Article 22. It seems clear that the 
real purpose of clause 7 was to provide for a contingency where compulsory 
requirement of an Advisory Board may defeat the object of the law of preventive 
detention. In my opinion, it was incorporated in the Constitution ‘to meet 
abnormal and exceptional cases, the cases being of a kind where an Adviso 
Board could not be taken into confidence. The authority to make su 
drastic legislation was entrusted to the Supreme but with the 
further safi that it can only enact a law of sucha ic nature provided 
it prescri the circumstances under which such power had to be used or in the 
altrernative it prescribed the classes of cases or stated a determinable group of cases 
in which this could be done. The intention was to lay down some ol jective standard 
for the guidance of the detaining authority on the basis of which without consulta- 
tion of an Advisory Board detention could be ordered beyond the period of three 
months, In this connection it has to be remembered that the Constitution must 
nae ape ht of really some abnormal situation and of some dangerous groups of 


en it found it necessary to with a tribunal like an Advisory 
oard oard Which functions tn camera and which is not bound even to a personal 
hearing to the detenu and whose ecg are privileged. a kaw on the 


subject of preventive detention in order to avoid even such an eeun institution 
could only be justified on the basis of peculiar circumstances and peculiar situations 
which had to be objectively laid down and that was what in my opinion wasintended - 
by clause 7. If the pecularity lies in a situation outside the control or view of a 
detained person, then it may be said that the description of such a situation would 
amount to a prescription ie the circumstances justifving the detention for a 
longer period than three months Ri a law without the intervention of an Advisory 
Board. If, however, the abno ty relates to the conduct and character of the 
activities of a certain determinable group of persons, then that would amount to a 
class of cases which was contemplated to be dealt with under clause 7. In such 
cases alone arbitrary detention could be held justifiable by law beyond a period of 
three months. 


' It was argued a Ree ee 
“ circumstances under which and the classes of cases in which” used in clause 7 had 
to be construed in a cumulative sense ; on the other hand, the learned Attorney- 
General contended that the word “ and ” had been used in this clause in the same 
sense as “or”. He further argued that even if the word “ and ” is not given that 
meaning the true construction of the phrase was that Parliament could prescribe 
cither the circumstances or the classes of cases for ing a law on the subject prevén- 
tive detention authorizing detention for a’ lo period than three months without 
the machinery of an Advisory Board. In Full Bench Reference No. 1 of 1 an 
Gupta, J., of the Calcutta High Court held that the intention of the Leria rure 

enacting the clause was that the law of preventive detention authorizing denion 
for a longer period than three months without the intervention of an Advisory Board 
had to fulfil both the requirements laid down in clause 7 and not only one of the 
requirements in the alternative. The same view has been expressed by my brother 
Sir Faz] Ali. I share this view with him. T would, however, like to gonsider this 
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matter ‘from ‘a different aspect on the assumption that the contention raised by the 
learned Attorney-General is right. “ 
ing first with the question whether section 12 mentions any circumstances, 
so far as I have been able to see, it does not prescribe any circumstances unless it can 
be said that the prejudicial acts for reasons connected with the security of State, 
maintenahce of public order, etc., are both the circumstances as well as the classes 
of cases. In my opinion, this line of approach cannot be held to be correct in the 
construction of clause 7 of Article 22. I am inclined to with the learned 
Attorney-General that the phrase “ circumstances under which ” means some 
situation extraneous to the detenu’s own acts, in other words, it means some hap- 
pening in the country with which the detenu is not concerned, such as a situation 
of tense communal feelings, an apprehended internal rebellion or disorder, the crisis 
of an impending war or apprehended war, etc. Insuch a situation the machinery of 
an Advisory Bpard could be dispensed with because it may become cumbersome 
or it may per the exercise of necessary powers. In this view of the matter 
I have no hesitation in holding that no circumstances have been stated in section 12, 
though the section ostensibly says so. If it was permissible to conjecture, it seems 
that the draftsman of section 12 repeated the words of clause 7 of Article 22 without 
an application of his mind to the meaning of those words and as the legislation was 
in haste to meet an emergent situation, it suffers from the defects which all 
legislation suffer from. 


' I now proceed to consider whether section 12 has classified the cases in which 
detention for a longer period beyond three months could be suffered by a citizen 
without the benefit of the machinery of an Advisory Board. The section has 
placed five subjects out of the legislative list within its ambit and these aré 
described as the classes of cases. The question is whether it can be said that a 
mere selection of all or any of the categories of the subjects for reasons connected 
with which a law of preventive detention could be Dade under the yth schedule 
amounts to a ification of cases as contemplated in clause 7 of Article 22. 
any g of the Union List and entry 3 of the Concurrent List of the 7th Schedule 
lay down the ambit of legislative power of Parliament on the subject of preventive 
detention on the following six subjects :— 

u Defence of India, (2) Foreign Affairs, (3) Security of India, (4) Security 
of the State, (5) Maintenance of public order, (6) Maintenance of supplies and 
services essential to the community. 


- Clause 4 of Article 22 enjoins in of all the six subjects that no law can 
provide for preventive detention for a longer period than three months without 
reference to an Advisory Board. Clause 7 gives permission to make a law for 
dispensing with an Advisory Board by a prescription of the circumstances and | 
ayo pree ripnion of the classes of cases in which such a dispensation can be made. 

legislative authority under clause 4 and clause 7, in my opinion, extends to 
all these six subjects. The normal procedure to be followed when detention is 
intended to be ond a period of three months in respect of the six subjects 
is provided in sub-clause 4. The extraordinary and unusual procedure was 
intended to be adopted in certain abnormal cases for, which provision could be 
made by a Parliamen statute under clause 7. It seems to me, however, that 
section 12 of Act IV of 1950 has reversed this process quite contrary to the 


- intention of the Constitution. By this section Act IV of 1950 has dispensed with 


the Advisory Board in five out of the six subjects above mentioned and the 
com ulsory procedure of an Advisory Board laid down in clause 4 of Article 22 
t Tei relegated to one out of these six subjects. This has been achieved by 
- giving a construction to the phrase “ circumstances under which and the classes 
of cases in which” so as to make it coextensive and coterminous with the 
“subjects of legislation”. In, my opinion, this construction of clause 7 
is in ¢ontravention of the clear provisions’ of Article 22, and makes clause 4 
of Article 22 to all intent and purposes nugatory. Such a construction 
of the clause would amount to the ‘Constitution. saying in one breath that 
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a law of preventive detention cannot provide for detention for a longer pened than 
three months without reference to an Advisory Board and at the same breath and 
moment saying that Parliament, if it so chooses, can do so in respect of all or any 
of the subjects mentioned in the legislative field. If that was so, it would have 
been wholly unnecemary to provide such a safeguard in the Constitution on a 
matter which very seriously affects personal liberty. On the other hand, it would 
be a reasonable construction of the clause to hold that the Constitution authorized 
Parliament that in serious classes of cases or in cases of those groups of persons 
who are incorrigible or whose activities are secret the procedure of an Advisory 
Board may well be dispensed with, that being necessary in the interests of the 
State. On the other construction as adopted by the framers of section 12, the 
Constitution need not have troubled itself by conferring an authority on Parliament * 
for making such a law. 


Moreover, if that was the intention, it would have in very clear words ' 
indicated this by drafting Article 22, clause 4, thus :— 
+‘ Unless otherwise provided Parliam law providing for preventive detention shall 
withorise- detention for a là R E pera ee eset obese real ok Spall PS ee ae 
the sufficiency of the cause of such detention ”. 
The words “ Unless otherwise provided for by Parliament” would have been 
in accord with the construction which the framers of section 12 have placed on 
Article 22, clause 7. . 


I am further of the opinion that the construction placed by the learned 
Attorney-General. on clause 7 of Article 22 and adopted by the framers of Act IV 
of 1950 creates a very anomalous situation. The matter may be examined from 
the point of view of the law of preventive detention for reasons connected with 

‘supplies and services essential to the life of the community. “This subject has 
been put under section g in Act IV of 1950. Suppose a tense situation arises and 


there is a danger of the railway system sabotaged and it becomes n 
oe inst certain persons. According to Act IV of 1950 in 
such a serious state of affairs the procedure of an ‘Advisory Board is ; 


while on the other hand, if there is ar apprehension of disturbance of public order 
‘by reason of a wrong decision of an umpire at a cricket match or on account of 
conduct of persons celebrating the festival of Holi, then detention nd three 
months can be ordered without reference to an Advisory Board. Could such an 
anomalous result be in the contemplation of the framers of the Constitution? The 
construction that J am inclined to place on the section is in accord with the scheme 
of the law of punitive detention. Hurt is an offence under the Indian Penal Code 
and this is one of the subjects of punitive detention. The cases on the subject 
have been ‘classified in different groups, namely, simple hurt, grievous hurt, 
grievous hurt with dangerous weapons, grievous hurt to extort a confession, gric- 
vous hurt to restrain a public officer from doing his duty, grievous hurt by a rash 
act, and grievous hurt on provocation. Even simple hurt has been classified in 
different categories. The subject of assault has also similarly dealt with. Sec- 
tions 352 to 356 deal with cases classified according to the gravity of the offence, 
i.s., cases of simple assault, assault on a public servant, assault on women, assault 
in attempt to commit theft, assault for wrongfully confining a person and assault 
on grave provocation have been separately grouped. Another illustration is fur- 
nished by the Criminal Procedure Code in the preventive sections 107 to 110. 
These deal with different groups of persons, vagrants are in one class, habitual 
offenders in another, bad characters in the third and disturbers of peace in the 
fourth. It seems that it is on lines similar to these that it must have been con- 
templated by the Constitution that classes of cases would be prescribed by Parlia- 
ment, but this has not been done. The Constitution has ae pr varying scales 
of duration of detention with the idea that this will vary with the nature of the 
apprehended act, detention for a period of three months in ordinary cases, deten- 
tion for a longer period than three months with the intervention of an Advisory 
Board in more ‘serious cases, while detention for a longer period than three 
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months without the intercession of an Advisory Board for a still more dangerous 
class and for acts committed in grave situations. It can hardly be said that all 
cases of preventive detention for reasons connected with the maintenance of pub- 
lic order stand on the same footing in the degree of gravity and deserve the same 
duration of detention and all cases connected with the maintenance of supplies 
and ‘services essential to the life of the community stand in the matter of their 
gravity on such a footing as to require a lenient treatment. It is true that in a 
sense all persons who act prejudicially to the defence of India may be compre- 
hensively said to form one group and similarly ns who act prejudicially to 
the maintenance of supplies and services essential to the life of de community 
_ may form another class but the question is, whether it was in this comprehensive 
sense that classification was intended by the Constitution in clause 7 or was it 
intended in a narrower and restricted sense? It has to be remembered that the 
law under clause 7 was intended to provide detention for a longer period and 
such a law very seriously abridges personal liberty and in this situation giving a 
narrower and restricted meaning to this expression will be in accordance with well 
established: canons of construction of statutes. ‘ ‘ 


The wide construction of clause 7 of Article 22 brings within the ambit of 
the clause all the subjects in the legislative list and very seriously abri the 

nal liberty of a citizen. This could never have been the intention ‘of the 
anes of the Constitution. The narrow and restricted interpretation is in accord 
with the scheme of the article and it also operates on the whole field of the legis- 
lative list and within that field it operates by demarcating certain portions out of 
each subject which requires severe treatment. If I may say so in conclusion, 
section 12 treats the lamb and the leopard in the same class because they happen 
to be quadrupeds. Such a classification could not have been in-the thoughts `of 
the constitution makers when clause 7 was introduced in Article 22. For the 
reasons given above, I am of.the opinion that section 12 of Act IV of 1950 does 
not fulfil the requirements of clause 7 of Article 22 of the Constitution is not 
a law which falls within the ambit of that clause. That being so, this section of 
Act IV of 1950 is void and by reason of it the detention of the itioner cannot 
be justified. ere is no other provision ’in this law under which he can be de- 
tained for any period whatsoever. . ‘ 


It was argued that it was neither practicable nor possible to make a classi- 
fication on any definite basis in the case of apprehended acts of persons whose 
activities are of a prejudicial character to the maintenance of public order or to 
the security of the State or to the defence of India. This contention to my mind 
is not sound. Such a classification was made in the rules under the Defence of 


groups is no ground for not complying with the clear provisions of the statute or 
r ‘disobeying it. I see no difficulty whatsoever if a serious effort was made to 
comply’ With the provisions of clause 7, I cannot see that the compulsory require- 
melt Cof an Advisory Board is likely to lead to such diastrous or calamitous 
results that in all cases or at least in five out of the six objects of legislation it becomes 
necessary to dispense with this requirement. The requirement of an Advisory 
` Board is in accordance with the preamble of the Constitution and is the barest 
minimum that can make a law of preventive detention to some little degree tolerable 
to a democratic Constitution. Such a law also may have some justification even 
‘without the requirement of an Advisory Board to meet certain defined dangerous 
situations or to deal with:a class of people who are a danger to the State but without 
such limitation the law would be destructive of all notions of personal liberty. The 
Constitution must be taker to have furnished an adequate safeguard to its citizens 
when it laid down certain conditions in clause 7 and it could not be considered 
that it provided no safe to them at al and that the words used in clause 7 
- were merely illusory and no real meaning. i 


r 
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Section 14 of Act IV of 1950 has been impugned on the ground that it contra- 
venes and abridges the provisions of Articles 22 (5) and 32 of the Constitution. 
This section is in these terms :— ` 


“ (1) No court shall, except for the purposes of a prosecution for an offence punishable under 
sub-section (2), allow any statement to be made, or any evidence to be given, before it of the substance 
of any communication made under section 7 of the grounds on which a detention order has been 
made against any person‘or of any representation made him against auch order, and, notwith- 
standing anything contained in any other law, no court be entitled 
to produce before it, or to disclose the substance of, any such communication o1 representation made, 
ar the proceedings of an Advisory Board or thet part of the report af an Advisory Bosni which iz : 
confidential. i 


(2) It shall be an offence punishable with im ent for a term which may extend to one 


year, or with fine, or with both, for an person to or publish without the previous authori- 
sation of the Central t or State Government, as the case may be, any contents or 


matter urporting to be contents of any such communication or representation as isreferred to in 
sub-section (1) ; 

Provided that nothi in this sub-section shall apply to a disclosure made to his legal adviser 
by a person who is the subject of a detention order.” N : 


This section is-in the nature df an iron curtain around the acts of the authority 
making the order of preventive detention. The Constitution has guaranteed to 
the detained person the right to be told the grounds of his detention. He has 
been given a right to make a representation [vide Article 22 (5)], yet section 14 
prohibits the disclosure of the grounds i to him or contents of the 
representation made by him in a Court of law and makes a breach of this injunc- 
tion punishable with imprisonment. : 

Article 32°(1) of the Constitution is in these terms :— i 


“The right to move the Supreme Court by appropriate proceedings for the enforcement of the 
rights conferred by this part b guaranteed.” 


o Subsection (4) says— a - 
“The t guaranteed by this article shal] not be suspended except as otherwise provided fo? 
by this Constitution”. 
Now it is quite clear that if an authority A an order of preventive deten» 
the six subjects mentioned in the ' 
7th schedule, this court can always d the detention illegal and release 


against disclosing the grounds which have been served upon him. It is only 
an examination of the ieee that it is possible to say whether the grounds 
within the ambit of the egislative power contained in the Constitution or are outside 
its scope. Again som may be served on the detenu as being unds 
which are not grounds at all. iy his andingency itis the right of the deaiaed 
person under Article 32 to move this court for enforcing the right under Article 22 (5) 


court would be disabled from exercising its functions under Article 32 and adjudicat- 


his innocence. In 
order that this court may be able to safeguard this fundamental right and to 
grant him relief it ip'absolutely essential that the detenu is not prohibited under 

ty of punishment to disclose the unds to the court and no injunction by 
malty of puritd to thir Court ditabling it from having a look at the grounds 
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Section 14 creates a substantive offence if the grounds are disclosed and it also la: 
a duty on the court not to permit the disclosure of such grounds. It virtually 
amounts to a ion of a guaranteed right provided by the Constitution masani 
as it indirectly by a stringent provision makes administration of the law by this 
court impossible and at the same time it deprives a detained person from obtaining 
justice from this court. In my opinion, therefore, this section when it prohibits 
the disclosure of the grounds contravenes or abridges the Tights given by Part III 
to a citizen and is ultra vires the powers of Parliament to that extent. 


The result of the above discussion is that, in my opinion, sections 12 and 
14 of Act IV of 1950 as above indicated are void and the decision of the detenu’s 
case has to be made by keeping out of sight these two provisions in the Act. If 
sections 12 and 14 are deleted from the impugned legislation, then the result is 
that the detention of the petitioner is not legal. The statute has not provided for 
detention for a period of three months or less in such cases as it could have done 
under article 22 (4) of the Constitution and that being so, the petitioner cannot be 
ey detained even for a period of three months. I would accordingly order 

is release. ' 


In view of the decision above arrived at I dosnot consider it necessary to express 
‘any opinion on the other points that were argued at great length before us, namely, 
(1) t is the scope true meaning of the expression “ procedure established 
by law” in Article 21 of the Constitution, and (2) what is‘ the preciss scope of 
Articles 19 (1) (d) and 19 (5) of the Constitution. . . 


Mukherjea, F.—This is an application under Article 32 of the Constitution 
praying for a writ of habeas corpus upon the ndents with a view to release the 
petitioner who, it is alleged,-is being unla y detained in the Central Jail, 
Cuddalore, within the State of Madras. 2 


The petitioner, it is said, was initially arrested in Malabar on 17th of December, 
1947, and prosecution was started aan him on various charges for having 
delivered certain violent speeches. ile these criminal cases were going on, 
he was served with an order of detention under the Madras Maintenance SE Public 
Order Act on 22nd April, 1948. This order of detention was held to be illegal 
by the Madras High Court, but on the same day that the judgment was pronounced, 
“a second order of detention was served upon him. On his moving the High Court 
again for a writ of habeas corpus in respect to the subsequent order, his applica- 
cation was dismissed on the ground that as he was not granted bail in one of the 
three criminal cases that were ding against him, the detention could not be 
said to be unlawful. Liberty, wever, was given tg him to renew his applica- 
tion if and when his detention under the criminal proceedings ceased. In two out 
of the three criminal cases the trial before the Magistrate ended on February 23, 
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fundamental rights which ‘are guaranteed .by the Constitution. It is argued, 
- therefore, chet the detention of the petitioner is invalid and that he should be set 
at liberty. - i 3 

The contentions that have been put forward by Mr. Nambiar who appeared 
in support of the petition, may be classified under four heads. His first conten- 
tion is that as preventive detention is, in substance, a restriction on the free move- 
ments of a person throughout the Indian territory, it comes within the purview of 
Article 19 (1) (d) of Part III of the Constitution which lays down the fundamental 
rights. Under clause 5 of the Article, any restriction imposed upon this right of 
free movement must be reasonable and should be prescribed in the interests of 
the general public. The question as to whether it is reasonable or not is a justiciable 
matter which is to be determined by the court. This being the legal position, the 
learned counsel invites us to hold that the main provisions of the impugned Act, 
particularly those which are contained in sections 3, 7, 10, 11, 12, 13 and 14 are 
wholly unreasonable and should be invalidated on that ground. __ 


The second contention advanced by the learned counsel is that the impugned 
legislation is in conflict with the poser of Article 21 of the Constitution inasmuch 
as it provides for deprivation of the personal liberty of a man not in accordance 
‘with a procedure established by law. It_is argued that the word ‘law’ here 
does not mean or refer to any particular legislative enactment but it means the 
general law of the land, embodying those principles of natural justice with regard 
to procedure which are regarded as fundamental, in all systems of civilised juris- 
prudence. .' ; 

It is conceded by the learned counsel that the procedure, if any, with regard 
to preventive detention as has been prescribed by Article 22 of the Constitution 
which itself finds a place in the Chapter on Fundamental Rights must override 
those general’ rules of procedure which are contemplated by Article 21 but with 
regard to matters for which no provision is made in Article 22, the eral provision 
made in Article 21 must apply. -He has indicated in course his arguments 
what the essentials of such procedure are and the other point specifically ‘raised 
in this connection is that the provision of section 12 of the Preventive Detention 
Act is in conflict with Article 22 (7) of the: Constitution. i 

The last argument in support of this application is that the provisions of 
sections 3 and 14 of the Preventive Detention Act are invalid as they take away 
and render completely nugatory the fundamental right to constitutional remedies 
“as is provided for in Article 32 of the Constitution. 


In discussing these points it should be, well to keep in mind the general scheme 
-of the Indian Constitution relating to the protection of the fundamental rights of 
„the citizens and the limitations imposed in this respect upon the legislative powers 
gf the Government. The Constitution of India is a written Constitution and though 
it has adopted many of the aban 9c of the English Parliamentary system, it has 
not accepted the lish doctrine of the absolute supremacy of Parliament in matters 
of legislation. In this respect it has followed the American Constitution and other 
systems modelled on it. Notwithstanding the representative character of their 
political institutions, the Americans regard the limitations im by their Consti- 
tution upon the action of the Government, both legislative and executive, as essential | 
to the preservation of public and private rights. ey serve as a check upon’ what 
has been described as the despotism of the majority ; and as was observed in the 
case of Hurtado v. The People of California}, 

“a government which holds the li - the liberty and the pro of its citizens, subject at all 
times to the absolute disposition and unlimited control of even most democratic depository of 
power, is aficr all but a despotism.” . . i 

In India it is the Constitution that is supreme and Parliament as well 

as the State Legislatures must“ not only act within the limits of their respective 
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‘legislative spheres as demarcated in the three lists occurring in the Seventh 
Schedule to the Constitution, but Part III of the Constitution guarantees to 
the citizens certain fundamental rights which the legislative authority can on no 
account transgress. A statute law to be valid, must, in all cases, be in conformity 
with the constitutional requirements and it is for the judiciary to decide whether 
. any enactment is unconstitutional or not, Article 13 (2) is imperative on this 
point and provides expremly that the State shall not make any law which takes 
away or abridges the right conferred by this part and any law e in contravention 
of this clause shall, to the extent òf the contravention, be void. Clause (1) of 
the Article similarly invalidates all existing laws which are inconsistent with the 
provisions of this part of the Constitution. , 
The fundamental rights guaranteed by the Constitution have been classified 
under seven heads or categories. ‘They are : Rod fe 


(1) Right to equality ; © 

(2) Right to freedom ; 

(3) Right against exploitation ; 

(4) Right to freedom ‘of religion ; 

(5) Cultural and educational rights } ; 
(6) Right to property; and= |, 
(7). Right to constitutional remedy. oe 


The arrangement differs in many respects from that adopted in the American 
-Constitution and bears a likeness on -certain points to similar declarations in the 
Constitutions of jother countries. ; S E ; 

Of the different classes of fundamental rights spoken of above, we are con 
‘here primarily with right to freedom which deal with, in fout articles begimning 
from Article 19 and also with the right to constitutional remedy which is embodi 
in Article 32. 5 

Article 10 enumerates certain forms of liberty or freedom, the protection 
which is guaranteed by the Gonstitution. In Article 20, certain erbreeebns xe 
given in cases of persons accused of criminal offences, Article 21 lays down in 
general terms that no person shall be deprived of his life or personal liberty, except 
according to the procedure established by law. Article-22 provides for certain. 
additional safeguards in respect to arrest and detention and by way of exception 
` to the rules so mad¢, makes certain special provisions for the particular form of 

detention known as Preventive Detention. < ao : 


The first contention advanced by Mr. Nambiar involves a consideration of 
the question as to whether Preventive Detention, which is the subject-matter df 
the impugned legislative enactment; comes within the purview of Article 19 (1) (d) 
of the Constitution, according to which a right to move freely throughout the 
territory of India is one `òf the’ fundamental rights guaranteed to all citizens, If 
it comes within that sub-clause, it’ is not disputed that clause (5) of Article 19 
would be attracted to it and it would be for the Courts to decide whether. the 
` restrictions imposed upon this right py the Parliament are reasonable restrictions 
and are within the permissible limits prescribed by clause (5) of the Article. 

There is no authoritative definition of the term ‘ Preventive Detention’ in 
Indian law, though as description of a topic of legislation it occurred in the legis- 
lative lists of the Government of India Act, 1 35, and has been used in Item 9 
of List I and Item 3 of List III in the Seventh edule to the Constitution. The 
ee ee ee eee eee Judges or the Law Lords in land 
while explaining the nature of detention under R. tion 14 (B) of the Defence 
of Realm Consolidated Act, 1914, passed on the ou of the First World War ; 
and the same language was repeated in connection with the emergency Regulations. 


1° 
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made during the last World War. The word ‘preventive’ is used in contra- 
distinction to the word ‘ punitive.’ To quote the words of Lord Finlay in Rex v. 
Halliday}, “‘ it is not a punitive but a precautionary measure.” The object is not 
to punish 4 man for having done something but to intercept him before he does it 
aes prevent him from doing it. No offence is proved, nor any charge formulated ; 
and the justification of such detention is suspicion or reasonable probability and not , 
criminal conviction which can only be warranted by legal evidence.? Detention ` 
in such form is unknown in America. It was resorted to in England only during 
war time but no country in the world that I am aware of has made this an integral 
part of their Constitution as has been done in India. This is undoubtedly unfortu- 
nate, but it is not our business to speculate on questions of policy or to attempt 
to explore the reasons which led the representatives of our people to make such a 
drastic provision in the Constitution itself, which cannot but be regarded as a most ` 
unwholesome encroachment upon the liberties of the people. i 


The detention of a man even as a precautionary measure certainly deprives , 
him of his personal liberty, and as Article 21 guarantees to every man, be he a’ 
citizen or a foreigner, that he shall not be deprived of his life and personal liberty, 
except in acco ce with the procedure established by law, the requirements of 
Article 21 would certainly have to be complied with, to make preventive detention 
valid in law. What these requirements are I will discuss later on. Article 22 comes 
immediately after Article 21. It secures to aU persons certain fundamental rights 
in relation to arrest and detention, and as y said, by way of exception to the 
ights thus declared, makes certain specific provisions relating to preventive detention. 
e subject of preventive detention is specified in and constitutes item No. 9 in 
the Union Legislative List and it also forms item No. g in the Concurrent List. 
Under Article 246 of the Constitution, the Parliament and the State Legislatures 
are empowered to legislate on this subject within the ambit of their respective 
authorities. Clause (3) of Article 22 expressly enjoins that the protective provisions 
of clauses (1) and (2) of the Article would not be available to persons detained 
-under any law providing for preventive detention. The only fundamental rights 
which are teed by the Constitution in the matter of preventive detention and 
which to that extent impose restraints upon the exercist of legislative powers in 
that respect are contained in clauses (4) to (7) of Article 22. Clause (4) lays 
down that no law of preventive detention shall authorise the detention of a person 
for a period longer than 3 months, unless an Advisory Board constituted in the 
manner laid down in sub-clause (a) of that clause has reported before the expiration 
of the period that there is sufficient cause for such detention. The period of deten- 
tion cannot, in any event, exceed the maximum which the Parliament is entitled to 
prescribe under clause 7 (b). The Parliament is also given the annon to prescribe 
the circumstances and the class of cases under which a person can be detained for a 
period longer than 3 months under any law of preventive detention without obtain- 
ing the opinion of the Advisory Board. There is one safeguard provided for all 
cases which is contained in,clause (5) and which lays down that the authority making 
the order of detention shall, as soon as possible communicate to such persons the 
grounds on which the order has been made and shall afford him the earliest oppor- 
tunity of making a representation against the order. But even here, the authority 
while giving the grounds of detention need not disclose such facts which it 
considers against public interest to disclose. i E 
The question that we have to consider is whether a law relating to preventive 
detention is justiciable in a Court of law on the ground of reasonableness under 
Article 19 (6) of the Constitution inasmuch as it takes away or abridges the right 
to free movement in the territory of India guaranteed’ by clause (1) (d) of the 
Article. It will be seen from what has been said above that Article 20 deals specifically 
with the subject of preventive detention and expressly takes away the fundamental 
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rights relating to arrest and detention enumerated in clauses (1) and (2) of the 
Article from persons who are detained under any law which may be passed by the 
Parliament or State Legislatures acting under Article 240 of the Constitution read 
with the relevant items in the legislative lists. I will leave aside for the moment 
the question as to how far the Court can examine the reasonableness or otherwise 
of the procedure that is prescribed by any law relating to preventive detention, for 
that would involve a consideration of the precise scope and meaning of Article 21; 
but this much is beyond controversy that so far as substantive law is concerned, 
Article 22 of the Constitution gives a clear authority to the Legislature to take away 
the fundamental rights relating to arrest and detention which are secured by the 
first two clauses of the Article. Any legislation on the subject would only have 
to conform to the requirements of clauses (4) to (7) and provided that is done, 
there is nothing in the language employed nor in the context in which it appears 
which affords any ground for suggestion that such law must be reasonable im its 
character and that jt would be reviewable by the Court on that ground. Both 
„Articles 19 and 22 occur in the same part of the Constitution and both of them 
urport to lay down the fundamental rights which the Constitution guarantees. 
t is well settled that the Constitution must be mterpreted in a broad and liberal 
manner giving effect to all its parts, and the presumption should be that no conflict 
or repugnancy was intended by its framers. In interpreting the words of a Consti- 
tution, the same principles undoubtedly apply which are applicable in construing 
a statute, but as was observed by Lord Wright in James v. Commonwealth of Australia! 
“ theultimate result must be determined upon the actual words used not in pecao but as occurring 

in a single complex instrument in which one part may throw light on the other.” 

“ The Constitution,” his Lordship went on saying, 

“ has been described as the federal compact and the construction must hold a balance between 
all iu paru.” 

It seems to me that there is no conflict or repugnancy between the two provi- 
sions of the Constitution and an examination of the scheme and tongues of the 
catena of articles which deal with the rights to freedom would be sufficient to 
show that what clause (1) (d) of Article 19 contemplates is not freedom from deten- 
tion, either punitive or preventive ; it relates to and speaks of a different aspect 
or phase of civil liberty. 

. Article 19, which is the first of this series of Articles, enumerates seven varicties 
or forms of freedom beginning with li of speech and expression and endi 
with free ngbt to practise any trade, ession or business. The rights d 

in Articles 19 to 22 do not certainly ust the whole list of liberties which people 
possess under law. The object of the framers of the Constitution obviously is to 
enumerate and guarantee forms of liberty which come under well-known 
categories recognised by constitutional writers and are considered to be fundamental 
and of vital importance to the community. 


‘There cannot be any such thing as absolute or uncontrolled liberty wholly 
freed from restraint, for that would lead to anarchy and disorder. The possession 
and enjoyment of all rights, as was observed by the Supreme Court of America 
in Jacobson v. Massachusetts*, are subject’ to such reasonable conditions as may 
Þe deemed by the governing authority of the country essential to the safety, health, 
peace, general order and morals of the community. The question, therefore, 
arises in cach case of adjusting the conflicting interests of the individual and of 
the society. In some cases, restrictions have to be placed upon free exercise of 
individual rights to safeguard the interests of the society ; on the other hand, 
social control which exists for public good has got to be restrained, lest it should 
be misused to the detriment of individual rights and liberties. Ordinarily, 
every man has the liberty to order his life as he pleases, to say what he will, to 
where he will, to follow any trade, occupation or calling at his pleasure and to D 
any other thing which he can lawfully do without det or hindrance by any other 





1. (1936) A.C. 578 at p. 613. a. 197 U.S. 11, ; 
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person. On the other hand for the very protection of theze liberties the society 
must arm itself with certain powers. No man’s liberty would be worth its name 
if it can be violated with impunity by any wrong doer and if his property or posses- 
sions could be preyed upon by a thief or a marauder. The society, therefore, 
has got to exercise certain powers for the protection of these liberties and to 3 
search, imprison and punish those who break the law. If these powers are ore 
exercised, th themselves are the safeguards of freedom, but they can certainly 
be abused. e police may arrest any man and throw him into prison without 
assigning any reasons ; they may search his belongings on the slightest pretext ; 
he may be subjected to a sham trial and even punished for crimes unknown to 
law. t the Constitution, therefore, attempts to do in declaring the rights 
of the people is to -strike a balance between individual liberty and social control. 
To me it seems that Article 19 of the Constitution gives a list of individual 
liberties and prescribes in the various clauses the restraints t may be placed upon 
them by law, so that they may not conflict with public welfare or general mo ity. 
On the other hand, Articles 20, 21 and 22 are primarily concerned with penal enact- 
ments or other laws under which personal safety or liberty of persons could be taken 
away in the interests of the society and they set down the limits within which the 
State control should be exercised. Article 19 uses the ression ‘ freedom’ and 
mentions the several forms and aspects of it which are sec to individuals, together 
with the limitations that could be placed upon them in the general interests of 
the society. Articles 20, 21 and 22 on the other hand do not make use of the expres- 
sion ‘ freedom’ and they lay down the restrictions that are to be placed on State 
control where an individual is sought to be deprived of his life or personal liberty. 
The right to the safety of one’s aana limbs and to enjoyment of personal liberty, 
in the sense of freedom from ph ical restraint and coercion of any sort, are the 
inherent birthrights of a man. The essence of these rights consists in restraining 
others from interfering with them and hence they cannot be described in terms of 
“ freedom ” to do particular one There is also no question of imposing limits 
on the activities of individuals so far as the exercise of these rights is concerned. 
For these reasons, I think these rights have not been mentioned in ee 
of the Constitution. - An individual can be deprived of his life or perso 
liberty only by action of the State, either under the provisions of any penal enact- 
ment or in the exercise of any other coercive process vested in it under law. What 
the Constitution does therefore is to put restrictions upon the powers of the State, 
for protecting the rights of the individuals. The restraints on State authority 
operate as guarantees of individual freedom and secure to the people 
the enjoyment of life and personal liberty which are thus declared to be 
inviolable except in the manner indicated in these articles. In my opinion, the 
group of Articles 20 to 22 embody the entire protection guaranteed by the Consti- 
tution in relation to deprivation of life and personal liberty both with to 
substantive as well as to procedural law. It is not correct to say, as I show 
more fully later on, that Article 21 is confined to matters of procedure only. There 
must be a substantive law, under which the State is empowered to deprive a man 
of his life and personal liberty and such law must be a valid law which the Legisla- 
ture is competent to enact within the limits of the powers assigned to it and which , 
does not transgress any of the fundamental rights that the Constitution lays down. 
Thus a person cannot be convicted or punished under an ex post facto law, or a 
law which compels the accused to incriminate himself in a criminal trial or punishes 
him for the same offence more than once. These are the protections provided for 
by Article 20. Again a law providing for arrest and detention must conform to 
the limitations prescribed by clauses (1) and (2) of Article 22. These provisions 
indeed have been withdrawn expressly in case of preventive detention and protec- 
tions of much more feeble an ., attenuated character have been substituted in 
their place; but this is a question of the policy adopted by the Constitution 
which does not concern us at all. The position, therefore, is that with regard 
to life and personal liberty, the Constitution guarantees protection to this extent 
that no man could be deprived of these rights except under a valid law passed 
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by a competent Legislature within the limits mentioned above and in accordance 
with the procedure which such law lays down. Article 19, on the other hand, 
enunciates certain particular forms of civil liberty quite independently of the rights 
dealt with under Article 21. Most of them may be connected with or dependent 
upon personal liberty but are not identical with it ; and the purpose of Article 19 
4s to indicate the limits within which the State could, by legislation, impose restric- 
tions on the exercise of these rights by the individuals. e reasonableness or 
otherwise of such legislation can indeed be determined by the court to the extent 
laid down in the several clauses of Article 19, though no such review is permissible 
with regard to laws relating to deprivation of life and personal liberty. This may 
be due to the fact that life and personal freedom constitute the most vital and essen- 
tial rights which people enjoy under any State and in such matters the precise 
and "definite expression of the intention of the Legislature has been preferred by 
the Constitution to the variable standards which the judiciary might lay down. We 
find the rights relating to nal liberty being declared almost in the same terms 
in the Trish Constitution, Article 40 (1) (4) (1) of which lays down that “ no citizen 
shall be deprived of his personal liberty save if accordance with law”. In the 
Constitution of the Free City of Danzig, : 

“ the liberty of the person has been declared to be inviolable and no limitation or deprivation of 
Personal liberty may be imposed by public authority except by virtue of a law.” (Vide Article 74), 

Article 31 of the Japanese Constitution is the closest parallel to Article 21 of the 
Indian Constitution and the is almost identical. This is the scheme 
adopted by the Constitution in dealing with the rights to freedom described in 
the chapter on fundamental rights and in my opinion, therefore, the proper test 
for determining the validity ce aa enactment under which a n is sought to 
be deprived of his life and personal liberty has to be Pund not in Article 19, 
but in the three following Articles of the Constitution. Article 20 of course has 
no application so far as the law relating to preventive detention is concerned. 


Mr. Nambiar’s endeavour throughout has been to establish that Article ig 
(1) (d) of the Constitution read with Article 19 (5) enunciates the fundamen 
rights of the citizens regarding the substantive law of personal liberty, while Article 21 
embodies the protection as regards procedural law. This, in my opinion, would 
be looking at rovisions from a wrong angle altogether. Article 19 cannot be 
said to deal with a rinis law merely, nor Article 21 with mere matters of proce- 
dure. It cannot also be said that the provisions of Article 19 (1) (d) with 
clause (5) and Article 21 are complementary to each other. The contents and subject- 
matter of the two provisions are not identical and they proceed on totally different 
principles. There is no mention of any ‘right to life’ in Article 19, although that is 
the primary and the most important thing for which provision is made in Article 21. 
If the contention of the learned counsel is correct, we would have to hold that no 
protection is guaranteed by the Constitution as regards right to life so far as subs- 
tantive law is concerned. In the second place, even if freedom of movement may 
be regarded as one of the ingredients of personal liberty, surely, there are other 
elements included in the concept and admittedly no provisicn for other forms 
of personal liberty are to be found in Article 19 (5) of the Constitution. Further- 

. more, Article 19 1s a cmon to citizens only, while the rights guaranteed by 
Article 21 are for ns, citizens, as well as aliens. The only proper way of 
avoiding these aiamaa is to interpret the two provisions as applying to different 
subjects and this would be the right conclusion if we have in mind the scheme which 
underlies this group of articles. w 

I will now turn to the aee ol Article 19 (1) (d) and see whether pre- 
ventive detention really comes within. its purview. Article 19 (1) (d) provides 
that all citizens shall have the right to move freely throughout the territory of 
India, The two sub-clauses which come immediately after sub-clause (d) and are 
intimately connected with it, are in these terms: - 

“ (e) To reside and settle in any part of the territory of India ; 
(f) to acquire, hold and dispose of property.” 


N 
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Clause (5) relates to all these three sub-clauses and lays down that nothing in them 
shall affect the operation of any existing law in so far as it imposes, or prevent the 
State from making any law imposing, reasonable restrictions on the exercise of any 
of the rights ieee by the said sub-clause either in the interests of the general + 
public or for the protection of the interests of any scheduled tribe. 


I agree with the learned Attorney-General that in construing Article 19 (1) e 
stress is to be laid upon the Parron “ throughout the territory of India,” an 
it is a icular and special kind of right, viz., that of free movement throughout 
the Indian territory, that is the aim and object of the Constitution to secure. In 
the next sub-clause, right to reside and settle ‘in any part of the territory of India ° 
is given and here again the material thing is not the right of residence or settlement 
but the right to reside or settle in any part of the Indian territory. For an analogous 
provision, we may refer to Article 301 which says that subject to the other provi- 
sions of this commerce and intercourse throughout the territory of India 
shall be free: e meaning of sub-clause (d) of 19 (1) will be clear if we take it alo 
with sub-clauses (s) and (f), all of which have been lumped together in clause a 
and to all of which the same restrictions including those relating to protection of 
the interests of any scheduled tribe have been made applicable. It will be remem- 
bered that these rights are available only to citizens. To an alien or foreigner, 
no auaa of such rights has been given. Normally all citizens would have 
the right to move from one l of the Indian territory to another. They can 
shift their residence from one place to any other place of their choice and settle 
anywhere they like. The right of free trade, commerce and intercourse throughout 
the territory of India is also secured. What the Constitution emphasises upon 
by guarantecing these rights is that the whole of Indian Union in spite of its being 
divided into a number of States is really one unit so far as the citizens of the Union 
are concerned. All the citizens would have the same privileges and the same 
facilities for moving into any part of the territory and they can reside or carry 
on business anywhere they like; and no restrictions either inter-State or 
otherwise would be allowed to be set up in these respects between one part of 
India and another. 


So far as free movement throughout the territory is concerned, the right is 
subject to the provision of clause (5), under which reasonable limitation may be 
im upon these liberties in the interests of the general public or protection of any 
scheduled tribe. The interest of the public which necessitates such restrictions may 
be of various kinds, They may be connected with the avoidance of pestilence or 
spreading of contagious, diseases certain places again may be kept closed for 
military purposes and there may be ibition of entry into areas which are actual or. 
potential war zones or where disturbances of some kind or other prevail. Whatever 
the reasons might be, it is necessary that these restrictions must be reasonable, that is 
to say, commensurate with the purpose for which they are laid down, In addition 
to general interest, the Constitution has specified the protection of the interests of the 
scheduled tribes as one of the factors which has got to be taken into consideration 
ie anng a The scheduled tribes, as is well known, are a 
backward and unsophisticated class of people who are liable to be imposed upon by 
shrewd and designing persons. Hente there are various provisions disabling them 
from alienating even their own properties except under special conditions. In 
their interest and for their benefit, laws may be made restricting the ordinary right 
of citizens to go or settle in particular areas or acquire property in them. The 
reference to the interest of scheduled tribe makes it quite clear that the free 
movement spoken of in the clause relates not to general rights of locomotion but 
to the particular right of ears e aE from one part of the Indian territory 
to another, without any sort of di inatory barriers. 


This view will receive further support if we look to some analogous provi- 
sions in the Constitution of other countries. It will be seen that sub-clauses (d), 
(6 and (f) of Article 19 (1) are embodied in almost identical language in one single 
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Article, viz., Article 75 of the Constitution of the Free City of Danzig. The Article 
runs as follows : 

“ All nationals shall enjoy freedom of movement within the free city and shall have the right 
” to stay end to settle at any lace they may choose, to acquire real property and to earn their living 

in any way. This rights not be curtailed without legal sanctions.’ 

1 The several rights are thus mentioned together as being included in the 
same category, while they are differentiated from the ‘liberty of the person’ 
which is “ described to be inviolable except by virtue of a law ” in Article 74 
which appears just previous to this article. An analogous provision in slightl 
altered language occurs in Article 111 of the Constitution -of the German Reich 
which is worded in the following manner : 

“ All Germans enjoy the right of chazige of domicile within the whole Reich. Every one has the 
Fights itay ti any fart of the Realy that he:chouees to settle: there, scquire Landed mrp and 
pursue any means of livelihood,” , 
Here again the right to personal liberty has been dealt with separately in Article 114. 
A suggestion was made in course of our discussions that the expression ‘ throughout 
the territory of India’ occurring in Article 19 (1) (d) might have been used with 
a view to save Passport Regulations or to emphasise that no rights of free emigration 
are guaranteed by the Constitution. The suggestion does not seem to me ‘to be 
proper. No State can guarantee to its citizens the free right to do anything out- 
side its: own territory. This is true of all the fundamental rights mentioned 
in Article 19-and not m of the right of free movement. Further it seems to 
me that the words “ throughout the territory of India ” have nothing to do with 
rights of emigration. We find that both in the Danzig as well as in the German 
Constitution, ahere fille words Haye been ured With regard to the nie OF 
the right of free movement throughout the territory, there are specific provisions 
which tee to all nationals the free right of emigration to other countries 
(vids Article 76 of the Danzig Constitution and Article 112 of the Constitution of 
the German Reich). In my opinion, therefore, preventive detention does not come 
either within the express language or within the spirit and intendment of clause 1 (d) 
of Aen of the Constitution which deals with, a totally different aspect or 
form of civil liberty. 


It is true that by reason of preventive detention, a man may be prevented 
from exercising the right of free movement. within the territory of India as contem- 
plated by Article t9 (1) (d) of the Constitution, but that is m incidental to or 
_ consequential upon loss of liberty resulting from the order of detention. Not 

merely the right under clause 1 (d), but many of the other rights which are enume- 
rated under the other sub-clauses of Article 19 (1) may be lost or suspended so 
_ long as preventive detention continues. Thus a detenu so long as he is under 
detention may not be able to practise any profession, or carry on any trade or 
business which he might like to do ; but this would not make the law providing 
- for preventive detention a legislation taking away or abridging the rights under 
Article 19 (1) (g) of the Constitution and it would be absurd to suggest that in 
such cases the validity of the legislation should be tested in accordance with the 
requirement of clause (6) of Article 19 and that the only restrictions that could be 
placed upon the person’s free exercise of trade and profession are those specified 
in that clause. Mr. Nambiar concedes that in such cases we must look to the 
substance of the particular legatetion and the mere fact that it incidentally trenches 
upon some other right to which it does not directly relate is not material. He 
argues, however, that the essence or substance of a legislation which provides 
for preventive detention is to take away or' curtail the right of free movements 
and in fact, ‘ personal liberty” according to him, connotes nothing else but un- 
restricted right of locomotion. The learned counsel refers-in this connection to 
certain passages in Blackstone’s Commentaries on the Laws of England, where 
the author discusses what he calls the three absolute rights inherent in every 
Englishman, namely, rights of personal security, personal liberty and pro i 
‘Personal security’; according to Blackstone, consists in a person’s | and 
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uninterrupted enjoyment of his life, his limb, his body, his health and his reputa- 
tion ; whereas ‘ personal liberty ’ consists in the power of locomotiôn, of i 
of situation or moving one’s person to whatsoever place one’s own inclination ma 
direct without imprisonment or restraint unless by due course of law. It wi 
be seen that Blackstone uses the expression ‘personal liberty’ in a somewhat 
narrow and restricted sense. A much wider and larger connotation is given to it 
by later writers on constitutional documents, icularly in America. In ordinary 
‘ personal liberty ’ means liberty ting to or amas ee person or 
y of the individual ; and ‘ personal liberty ’ in this sense is the antithesis of 
physical restraint or coercion. According to Dicey, who is an acknowledged authority 
on the subject, ‘ personal liberty? means a personal right not to be subjected to 
imprisonment, arrest or other physical coercion in any manner that does not 


admit of legal justification.? It is, in my opinion, this negative right of not being . 


subjected to any form of physical restraint or coercion that constitutes the essence 
of personal liberty and not mere freedom to move to any part of the 
Indian territory. f 

In this connection, it may not be irrelevant to point out that it was in accord- 
ance with the recommendation of the Drafting Committee that the word ‘ personal ” 
was inserted before ‘ liberty’ in Article 14 of the Constitution which now stands as 
Article 21. In the report of the Drafting Committee it is stated that the word 
‘liberty’ should be qualified by the insertion of the word ‘ personal’ before it ; 
otherwise, it might be construed very widely so as to include even the freedoms 
already dealt with in Article 13. Article 13, it should be noted, is the present 
Article 19. If the views of the Drafting Committee were accepted by the 
Constituent Assembly, the intention obviously was to exclude the contents of 
Article 19 from the concept of ‘ personal liberty’ as used in Article 21. To what 
extent the meaning of words used in the Constitution could be discovered from 
reports of Drafting Committee or debates on the floor of the House is a matter not 
quite free from doubt and I may have to take up this matter later on when dis- 
cussing the meaning of the material clause in Article 21' of the Constitution. It 
Bee ee te eee a te report OF the aie Committee is an 
appropriate material upon which the interpretation of the words of the Constitution 
could be based, it certainly goes against the contention of the applicant and it 
shows that the words used in Article 19 (1) (@) of the Gonstitution donot mean the 
same thing as the ression ‘ perso li ’ in Article 21 does. It is well 
known thatthe word ‘liberty’ standing by itself bas been given a very wide meaning 
by the Supreme Court of the United States of America. It includes not only 
personal freedom from physical restraint but the right to the free use of one’s own 
property and to enter into free contractual relations. In the Indian Constitution, 
on the other hand, the expression ‘ personal liberty’ has been deliberately used 
to restrict it to freedom from physical restraint of a person by incarceration or 
otherwise. Apart from the report of the Drafting Committee, that is the plain 
grammatical meaning of the expression as I have already explained. 

It may not, I think, be quite accurate to state that the operation of Article 
19 of the Constitution is limited to free citizens only and that the rights have been 
described in that Article on the presupposition that the citizens are at liberty. 
The deprivation of personal li may entail as a co uence the loss or abridg- 
ment of many of the rights described in Article 19, but that is because the nature 
of these rights is such that free exercise of them is not possible in the absence of 
personal liberty. On the other hand, the right to hold and dispose of pro 
which is in sub-clause ( f) of Article 19 (1) and which is not dependent on 
possession of personal liberty by the owner may not be affected if the owner is 
imprisoned or detained. Anyway, the point is not of much importance for 
purposes of the present discussion. The result is that, in my opinion, the first 
contention raised by Mr. Nambiar cannot succeed and it must be held that we are 





1. Vide Chase's Blackstone, 4th Edn., pp. 68, 2. Vide Dicey on Constitutional Law, gth 
£ ‘PP. 207-208. 
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not entitled to examine the reasonableness or otherwise of the Preventive Detention 
Act and see whether it is within the permissible bounds specified in clause (5) of 
Article Ig. 

I now come to the second point raised by Mr. Nambiar in support of the 
application ; and upon this point we had arguments of a most elaborate nature 
addressed to us by the learned Counsel on both sides, displaying a considerable 
amount of learning and research. The point, however, is a short one and turns 
upon the interpretation to be put upon Article 21 of the Constitution, which lays 
down that “no person shall be deprived of his... . personal liberty, except 
according to procedure established by law”. On a plain reading of the Article 
the meani ee eee ee liberty, 
unless you tollow and act according to the law which provides for deprivation of 
such liberty. The expression ‘ procedure’ means manner and form of 
enforcing the law. In my opinion, it cannot be disputed that in order that there 
may be a legally establish poner the law which establishes it. must be a 
vahd and la law which the Legislature is competent to enact in accordance 
with Article 245 of the Constitution and the particular items in the legislative 
lists which it relates to. It is also not disputed that such law must not offend 

inst the fundamental rights which are declared in Part III of the Constitution. 

¢ position taken up by the learned Attorney-General is that as in the present 
case there is no doubt about the competency of the Parliament to enact the law 
relating to preventive detention which is fully covered by item g of List I, and item 
g of List III, and as no question of the law being reasonable or otherwise arises for 
consideration by reason of the fact that Article 19 (1) (d) is not attracted to this case, 
the law must be held to be a valid piece of legisiedan and if the procedure laid 
down by it has been adhered to, the validity of the detention cannot ibly be 
challenged. His further argument is that Article 22 specifically provides for pre- 
ventive detention and lays down fully what the requirements of a legislation on the 
subject should be. As the impugned Act conforms to the requirements of 
Article 22, no further question of its validity under Article 21 of the Constitution 
at all arises. The latter aspect of his arguments, I will deal with later on. So 
far as the main argument is concerned, the position taken up by Mr. Nambiar is 
that Article 21 refers to procedure only and not to substantive law ; the procedure, 
however, must be one which is estabished by law. The expression ‘law’ in this 
context does not mean or signify, according to the learned Counsel, any particular 
law enacted by the Legislature in conformity with the requirements of the Con- 
stitution or otherwise ing a binding authority. It refers to law in the 
abstract or general. sense—in the sense of jus and not lex—and meaning thereby 
the legal principles or fundamental rules that lie at the root of every system of posi- 
tive law including our own, and the authority of which is acknowledged in the 
jurisprudence of all civilised countries. It is argued that if the word ‘law’ is 
interpreted in the sense of any State-made law, Article 21 could not rank asa 
fundamental right imposing a check or limitation on the legislative authority of 
the Government.: It will be always competent to the Legislature to pass a law 
laying down a thoroughly cae and irrational procedure opposed to all 
elementary principles of justice and fairness and the people would have no 
protection whatsoever, provided such ure was scrupulously adhered to. In 
support of this argument the learned Counsel has relied upon a large number of 
American cases, where the Supreme Court of America applied the doctrine of 
* due process of law’ as it appears in the American Constitution for the purpose of 
invalidating various legislative enactments which appeared to that Court to be 
capricious and arbitrary and opposed to the fundamental principles of law. 

It may be noted here that in the original draft of the Indian Constitution 
the words used in Article 15 (which now stands as Article 21) were “ in accordance 
with due process of law ”. e Drafting Committee recommended that in place of 
the ‘due process’ clause, the expression ‘ according to procedure established by 
law’ should be substituted. The present Article 21 seems to have been modelled 
on Article g1 of the Japanese Constitution, where the language employed is 
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“no person shall be deprived of lifo or Hberty, nor shall any other criminal penalty be imposed, 
except according to procedure established by law.” 

Mr. Nambiar argues that the expression ‘ procedure established by law’ in Article 
21 of the Constitution bears the same meaning as the ‘ due process’ clause does in 
America, restricted only to this extent, viz., that it is limited to matters of pro- 
cedure and does not extend to questions of substantive law. To appreciate the 
arguments that have been advanced for and against this view and to fix the precise 
ee farii to he pvi to this clause in Article 21, it would be necessary to 
discuss briefly the conception of the doctrine of * due process of law’ as it a 

in the American Constitution and the way in which it has been developed and 
applied by the Supreme Court of America. 

In the history of Anglo-American Law, the concept of ‘ due process of law 
or what is considered to be its equivalent ‘law of the land’ traces its lineage far 
back into the beginning of the 13th century A.D. The famous 39th Chapter of the 
Magna Charta provides that i 


Magna Charta as a charter oE Engu EY an orae T 


successive 
III Chap. 3) known as ‘ Statute of Westminster of the liberties of London °, that 
the expression ‘ due process of law’ for the first time appears. Neither of these 
hrases was explained or defined in any of the documents, but on the authority of 
ir Edward Coke it may be said that both the expressions have the same meaning. 
In substance, they guaranteed that persons should not be imprisoned without 
proper indictment and trial by Peers, and that pro should not be seized 
except in proceedings conducted in due form in which the owner or the person in 
ion should have an eproranity o show cause why seizure should not be 
made?. These concepts came into erica as part of rights of Englishmen 
claimed by the colonists. The expression in one form or other appeared in some 
-of the earlier State constitutions and the exact phrase ‘ due process of law’ came to 
be a part of the Federal Constitution by the Fifth Amendment which was 
adopted in 1791 and which provided that ' 
“ no person shall .. . be deprived of life, liberty or property without due process of law ”. 


It was imposed upon the State Constitution in almost identical language by 
the Fourteenth Amen t in the year 1858. 


What ‘ due process of law’ exactly means is difficult to define even at the 

t day. The Constitution contains no description of what is ‘due process 

oflaw’, nor does it declare the principles by application of which it could be 
ascertained. In Twinning v. New-Jersey? the Court observed : 

“ Few phrases in the law are so elusive of exact apprehension as this. This Court has always 
declined to give a comprehensive definition of it and has preferred that its full meaning should be 
Sr they a ined by the process of inclusion and exclusion in the course of the decigions of cases 
a . i 

It is clear, however, that the requirement of ‘ due process of law’ in the 
United States’ Constitution imposes a limitation upon all the powérs of Govern- 
ment, legislative as well as executive and judicial. Applied in England only as 
protection against executive tion and royal tyranny, in America it became 
a bulwark inst arbitrary legislation”. As it is a restraint upon the legislative 
poe and the object is to protect citizens against arbitrary and capricious legi 
tion, it is not within the competence of the Co to make any process a due 
process of law’ by its mere will ; for that would make the limitation quite nuga- 
tory. As laid down in the case cited above, 3 





1. Vids Willoughby on the Constitution of the . Vide Hartado-v. P. ae 
United States, Vol. II, p. 1087. Uae oe sopla of California, 110 
2. 211 U.S. 79. 
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“it is not any act legislative in form that is lew ; law is something more than mere will exerted 

as an act of ie i 

It means and signifies the general law of thc land, the settled and abiding principles 

which inhere in the Constitution and lie at the root of the entire légal system. To 

ar the words of Daniel Webster in a famous argument before the Supreme 
urt 11 l ' > 

“ By the law of the land is most clearly intended the general law—e law which hears before it 
condemns, which proceeds upon enquiry and renders judgment only after trial. The Meaning is that 
every citizen shall hold bis life, liberty, property and immunities, undcr the protection of the general 
rules which govern society”, 

What these principles of general law are nobody has over attempted to 
enumerate. To a large extent they are the principles of lish common law and 
modes of judicial proceedings obtaining in land, the traditions of which 
came along with the settlers in America. Some Judges seem to have alluded to 
the principles of natural justice in explaining what is meant by general law or ‘ law 
of the land ’, though the doctrine of a law of nature did not oben a firm footing 
atany time. In Wynshamer v. New York*, Justice Hubbard declared himself 
opposed to the judiciary attempting to set bounds to the legislative authority or 
d ing a statute invalid upon any fanciful theory of higher law or first princi- 

les of natural right outside of the Constitution. Coke’s dictum of a supreme 
fiadamental law which obviously referred to principles of English common law 
certainly did exercise considerable influence upon the minds of the American 
Judges? and there are observations in some cases which go to suggest that the 
principles of natural justice were regarded as identical with those of common law, 
except where the rules of common law were not considered to be of fundamental 
character or were not acted upon as being unsuited to the progress of time or 
conditions of the American Society*, In the case of Loan Association vw. 
Topeka’ it was observed that there are limitations upon powers of Govern- 
ment which grow out of the essential nature of free Governments—implied reser- 
vations of individual rights without which the social compact could not exist and 


which are ed by all Governments entitled to the name. What is hinted at, 
is undoub the old idea of a social compact under which political institutions 
‘were sup to come into being ; and the suggestion is that when the Americans 


formed themselves into a State by surrend a portion of their rights which 
they possessed at that time and which Drabi they inherited from their lish 
ancestors, there were certain rights of a fundamental character still res by 
them which no State could possible take away. 


As has been said already, ‘ due process of law’ has never been defined by 
Judges or Jurists in America. The description of the expression would be 
to say that it means in each particular case such an exercise of the powers of 
Government as the settled maxims of law permit and sanction and under such 
safeguards for the protection of individual rights as those maxims prescribe for 
the class of cases to which the one in question belongs®. 


In the actual application of the clause relating to ‘due process of law’ to 
particular cases the decisions of the Supreme Court of America present certain 
peculiar and unusual features and there is total lack of uniformity and consistency 
in them. Ever since the appearance of the clause in the Fifth Amendment and 
down to the middle of the gth century, it was interpreted as a restriction on 
procedure, and particularly the judicial procedure, by which the Government 
exercises its powers. Principally it related to the procedure by which -persons 
were tried for crimes and guaranteed to accused persons the right to have a fair 
trial in compliance with well established criminal proceedings. The same principle 
a ec A ea OS Ee Rae 

1. Vide Darmouth Collegs case, 4 Wheaton, Vol. II, PP. 8949. 
p- 518. F s . 20 » P. 655. 

2. 13 N.Y. 379. . Se Cooley’s Constitutional Limitations, 

3- Vide Willis on Constitutional Law, p. 647. VoL II, p. 741. 

4 Sæ Cooley's Constitutional Limitations, 
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applied to the machinery or proceeding by which property rights were adjudicated 
and by which the powers of eminent domain and taration were exercised. 
Purg this period it was not considered to have any bearing on substantial law 
at ; 


however, came in and the period that followed witnessed a growing 
recognition of the doctrine that substantive rights of life, liberty and property are 
protected by the requirement of due process of law against any deprivation attemp 
at by legislative authority ; and the political and economic conditions of the country 
accounted to a great extent for this change in judicial outlook. The close of the 
civil war brought in a new period of industrial development leading to accumulation 
of large capital in the hands of industrialists and the emergence of a definite labouring 
class. New and important problems arose which the States attempted to deal with 
by various laws and regulations. Some of them seem to have been ill-advised 
and arbitrary and there was a clamour amongst business men against what they 
described as legislative encroachments upon their vested private rights. The 
Supreme Court now began to use the rule of due process of law as a direct restraint 
upon substantive legislation and any statute or Administrative Act, which imposed 
a limitation upon rights of private property or free contractual relations between the 
employers and employed, was invalidated as not being in accordance with due 
rocess of law}. t constituted a legitimate exercise of the powers of legis- 
fation now came to be a judicial question and no statute was valid unless it was 
reasonable in the opinion of the Court. The question of reasonableness obviously 
depends largely upon the ideas of particular individuals and the courts or rather 
the majority of Judges thus marshalled their own views of social and economic 
policy in deciding the reasonableness or otherwise of the statutes. In the 
of a well known writer, the Courts became a kind of negative third chamber both 
to the State Legislatures and the Congress*. To what extent the Courts laid 
stress upon the doctrine of freedom of contract is illustrated in the case of 
Lochner v. New York*. Fn that case the question arose as to the validity of a labour 
legislation which prohibited the employment of persons in certain fields of 
activity for more than 60 hours a week. Lochner was indicted for violating this 
law by couples a man in his Biscuit and Cake Factory who was to work more 
than 60 hours in a week. The Court by a majority of 5 to 4 held the statute to be 
invalid on the ground that the 
“right to purchase or sell labour is part of the liberty protected by the Amendment unless 
there are circumstances which excluded the right.” 
That decision has been criticized not merely on the ground that it rested upon an 
economic theory which to quote the of Hokies, J., who was one of the 
dissentient Ju “was not entertained by a large part of the country ;” but it 
ignored that such regulation was necessary for protecting the health of the employees, 
t is to say, it was in substance an exercise of police powers with a view to accom- 
plish some object of public interest 4, 

It may be mentioned here that while the due process doctrine was 
extended by judicial pronouncements, the doctrine of police power which operates 
to some extent as a check upon the ‘due process ‘es clause was simultaneously 
‘gaining importance. Roughly speaking, police power may be defined as - 

“a t of 2 Government to late the conduct of its le in the in 

epee ep ee ere Rig PR Pr 
o t i i 

inpectod of markes, dhe SAID of Bcieriss, thie hack ora bi DE ays fs the 

tale of intoxicants and such other matters ’’5, 





1. Vite Encyclopædia of the Social Sciences, 4 Vide Will by on the Constitution 


VoL V po. 265-67. a of the U.S. Vol. TH, p. 171. 
a. Vide Kelley and Harbinson on the Ameri- 5. Vide Munroe—The Government of th 
can Constitution, p. 539. U.S., p. 522. 


3. 198 U.S. 45. 
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Here again, the extent to which the Court can interfere with exercise of 
police powers by the State has not been clearly defined by judicial pronounce- 
ments. The doctrine generally accepted is that aitiough any enactment by 
Legislature under the guise of exercise of police powers would not necessarily be 
constitutional, yet if the regulation has ‘a direct relation to its proposed 
object which is the accomplishment of some legitimate public purpose, the 
wisdom or policy of the legislation should not be examined by the Courts. The 
rule is not without its exceptions but it is not necessary to elaborate them for our 


present p 1, The later decisions, though not quite uniform, reveal the 
growing influence of the police power doctrine. It may be said that since 1936 
there has been a definite swing of the judicial pendulum in the other direction, In 


the case of West Coast Hots! Company v. Parrish? which related to the legality of a 
Statute for regulating the minimum wages of women, Chief Justice Hughes, who 
delivered the opinion of the Court, observed as follows : 

“In each case the violation alleged those attacking minimum wage tion for women 
is deprivation of freedom of contract. t is the freedom? The Constitution does not speak 
of freedom of contract. Itspeaks of liberty and prohibits the deprivation of liberty without duc process 
of law. In prohibiting that deprivation the Constitution does not recognise an absolute and uncon- 
trollable liberty. Liberty in each ofits phases has its history and connotation. But the liberty safe- 
guarded is liberty in a social organisation which requires the protection of law against the evils which 
menace the health, safety, morals and welfare of the people,’ 

In the succeeding years, the indications certainly are that the uirement 
of due process of law as a substantial restriction on Government control is i 
a thing of the past and the rule is being restricted more and more to its origi 

ural meaning. What will happen in future cannot certainly be predicted 
at this stage?. 

Thus it will be seen that the ‘due process’ clause in the American Constitu- 
tion came to be used as a-potent instrument in the hands of the judiciary 
for exercising control over social legislation. The judicial pronouncements 
are not guided by any uniform principle, and the economic and social ideas 
of the Judges, who form the majority in the Supreme Court for the time being, 
constitute so to say the stick for measuring the reasonableness or otherwise 
of any enactment passed during that period. No writer of American Constitutional 
Law has been able uptill now to evolve anything like a definite and consistent set of 
panes oe mass of cases, where the doctrine of ‘ due process of law’ 
has been invoked or applied. 

It is against this background that- we must consider how the constitution 
makers in India dealt with and gave final shape to the provisions on an analogous 
subject in the Indian Constitution. In the draft Constitution, Article 15 (which 
now stands as Article 21) was apparently framed on the basis of the 5th and 14th 
Amendments in the American Constitution. The Article was worded as follows : 


“No person shall be deprived of his life or liberty without due process of law ”. 
The Drafting Committee in their report recommended a change in the 
language of this Article. The first suggestion was that the word “ personal ” shall 


be inserted before the word ‘ li > and the second was that the expression ‘ in 
accordance with procedure’ established law’ shall be substituted for due 
process of law, the reason: given~being that the former expression was more 


The learned Attorney-General has placed before us the debates in the 
Constituent Assembly centering round the adoption of this recomniendation of 
the Drafting Committee and he has referred us to the speeches of several members 
of the Assembly who played an important part in the shaping of the Constitution. 
As an aid to discover the meaning of the words ina Constitution, these debates 
are of doubtful value. 





1. Vide Willoughby on the Constitution of the g. Swisher—The Crowth of Constitutional) 
U.S., Vol. III, pp. 1709-70. Power in the United States, pp. 123-25. 
2. 300 U.S. 379. 
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“Resort can be had to them”, says Willoughby, “‘ with great caution and only when latent 
ambiguities are to be solved. The roceedings may be of some value when they clearly point out 
the purpose of the provision. But the question is of abstract meaning, it will be difficult to 
derive from this source much material assistance in interpretation ’’?. g 

The learned Attorney-General concedes that these debates are not admis- 
sible to explain the meaning of the words used and he wanted to use them only for 
the purpose of showing that the Constituent Assembly when they finally adopted 
the recommendation of the drafting Committee, were fully aware of the implica- 
tions of the differences between the old form of expression and the new. In my 
opinion, in interpreting the Constitution, it will be better if such extrinsic 
evidence is left out of account. In matters like this, different members act upon 
different impulses and from different motives and it is quite possible that some 
members accepted certain words in a particular sense, while others took them in 
a different light. i 

The report of the Drafting Committee, however, has been relied upon by 
both parties and there are decided authorities in which a higher value has been 
attached to such reports than the debates on the floor of the House. In 
Caminetti v. United States®, it is said that reports to Congress accompanying the 
introduction of proposed law may aid the courts in reaching the.true meaning 
of the legislation in case of doubtful interpretation. The report is extremely short. 
It simply says that the reason for the suggested change is to make the thing 
more specific. , 

I have no doubt in my mind that if the ‘ due process’ clause which appear- 
ed in the original draft was finally retained by the Constituent Assembly, it could 
be safely presumed that the framers of the Indian Constitution wanted that 
expression to bear the same sense as it does in America. But when that form was 
‘abandoned and another was deliberately substituted in its place, it is not possible 
+o say that in spite of the difference in the and expression, they should 
mean the same thing and convey the same idea. . Nambiar’s contention is that 


based upon the immutable doctrines of natural justice. l 


Attractive though this argument might at first sight appear, I do not 
think that it would be possible to accept it as sound. In the first place, it is 
quite clear that the framers of the Indian Constitution did not desire to introduce 
into otr system the elements of uncertainty, vagueness and changeability that 
have grown round the ‘ due process’ doctrine in America. They wanted to make 
the provision clear, definite and precise and deliberately chose the words ‘ pro- 
cedure established by law’, as in their opinion no doubts would ordinarily arise 
about the meaning of this expression. The indefiniteness in the application 
of the ‘ due process’ doctrine in America has nothing to do with the distinction 
between substantive and procedural law. The uncertainty and elasticity are in the 
doctrine itself which is a sort of a hidden mine, the contents of which nobody knows 
and it is merely revealed from time to time to the judicial conscience of tor Jurga. 
:This theory, the Indian Constitution deliberately discarded and that is why they 
substituted a different form ih its place which, accordi to them, was more 
specific. In the second place, it appears to me that when the same words are not 





1. Vide on the Constitution of the 2. 242 U.S. 470. 
United States, p. ` 
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used, it will be against the ordinary canons of construction to interpret a 
provision in our Constitution in accordance with the interpretation put upon a 
somewhat analogous Pono in the Constitution of another country, where not 


only the ifferent, but the entire political conditions and constitutional 
set up are dissimilar. , In the Supreme Court of America, stress has been laid 
uniformly n the word ‘due’ which occurs before and qualifies the expression 
* process of law’. ‘Due’ means ‘ what is just and pro according to the 


circumstances of a particular case. It is this word which introduces the variable 
element in the application of the doctrine ; for what is reasonable in one set of 
circumstances may not be so in another and a different set. In the Indian 
Constitution the word ‘due’ has been deliberately omitted and this shows clearly 
that the Constitution makers of India had no intention of introducing the 
American doctrine. The word ‘ established’ ordinarily means ‘fixed or laid 

~down’ and if ‘law’ means, as Mr. Nambiar contends, not any particular piece of 
Jaw but the indefinite and indefinable principles of natural justice which underlie 
positive systems of law, it would not at all be appropriate to use the expression 
* established °’, for natural law or natural justice cannot establish anything like a 
definite procedure. i 


It does not appear that in any part of the Constitution the word ‘law’ has 
been used in the sense of ‘ general law’ connoting what has been described as the 
principles of natural justice outside the realm of positive law. On the other hand 
the provisions of Article 31 of the Constitution, which appears in the chapter on 
fundamental rights, makes it clear that the word ‘law’ is equivalent to State 
made law and to deprive a person of his property, the authority or sanction of 
such law is necessary. As has been said already, the provision of Article 21 of 
the Indian Constitution reproduces, save in one particular, the language of Article 
31 of the Japanese Constitution and it is quite clear from the scheme and provi- 


sions of the Japanese Constitution that in ing of law it refers to law passed 
or ised as such by the State. In the Irish Constitution also, there is provi- 
sion in almost similar whch conveys the same idea. Article.40 (4) (1) 


provides that ‘no citizen s be deprived of his personal liberty save in 
accordance with law’ ; and by law is certainly meant the law of the State. 


Possibly the strongest argument in support of Mr. Nambiar’s contention is 
that if law is taken to mean State made ee then Article 21 would not be a 
restriction on legislation at all. No question of passing any law abridging the 
right conferred this Article could possibly arise and Article 1g (2) of the 
Constitution would have no operation so far as this provision is concerned. To 
quote the words of an American Judge it would sound very much like the Consti- 
tution speaking to the Legislature that the latter could not infringe the right 
created by these Articles unless it chose to do sol. 


. Apparently this is a plausible t but it must be admitted that we 
are not concerned with the policy of the Constitution. The fundamental rights 
not merely impose limitations upon the Legislature, but they serve as chtcks on 
exercise of executive powers as well, and in the matter of depriving a man of his 
personal liberty, deds on the high-handedness of the executive in the shape of 
preventing them from taking any step, which is not in accordance with law, 
could certainly rank as fundamental rights. In the Constitutions of various other 
countries, the provisions relating to protection of personal liberty are couched 
very much in same language as in Article 21. It is all a question of policy as 
to whether the Legislature or the judiciary would have the final say in such matters 
and the Constitution makers of India deliberately decided to place these powers 


in the hands of the islature. Article gr of the Japanese Constitution, upon 
which Article 21 of our Constitution is modelled, also proceeds upon the same 
principle. The Japanese Constitution, it is to be noted, tees at the 


same time other rights in regard to arrest, detention and access to court 





1. Vids per Bronson, J. in Taylor v. Ports, 4 Hill 140. 
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-which might serve as checks on legislative authority as well. Thus Article g2 
provides: . ' os ae ae 
t: No person shall be denied the right of access to the courts” ; 
Article §4:lays down : T 
“No shall be arrested or detained without being at once informed of the charges against 
it oe weet ens te privilege o Ooanecl, nor shall he ed without te cause ; 
and such cause must i in court in hi 
. It was probably on the analogy of Article of the Japanese Constitution 
that the first two clauses of Article 22 of the Indjan' Consfitution were fram 
Article 22 was not in the original draft Constitution at all; and after the ‘dpe 
process: clause was discarded by the Constituent Assembly and the present form 
was substituted in its place in Article 21, Article 22 was introduced with a view 
to provide for some sort of check in matters of arrest and detention and’ the 
rotection it affords places limitations upon the authority of the Legislature as well. 
hese protections indeed have been denied,to cases of preventive detention but that 
-again 1s a question of policy which does not concern us as a Court. My conclusion 
therefore, is that in Article 21 the word ‘law’ has been used in the sepse of State- 
made law and not as an equivalent of law in the' abstract or general sense 
‘ernbodying the principles of natural justice. The Articlé presupposes that the 
ldw is a valid and binding law under the provisions.of the Constitution having 
regard to the competency of the Lena and the subject it relates to and does 
snot infringe any of the fundamental rights which the Constitution provides for. 
Re Ae e y Mr. Nambiar that. 
the Preventive Detention Act is invalid, by reason of the fact that the proced 
it lays down is not in conformity with the rules of natural justice, does not fa 
for consideration. It is enough, in my opinion, ‘if the law is a valid law which 
the Legislature is competent to and which docs not transgress ahy of the 


e 


ure it lays’ dow} 
is exhapstive. Even if the procedure is gt exhaustive, it is not permissible $3" 
a ral ; 


tution by reason of its bejpg not in conformity with; the provision of Article (22 
(7) (a). jor ) pres- 
2 OO ee ee ich, 


-of the Preventive Detention Act which purports to be‘an enactment in pursuance 
of Article 2 (7) (a) of the Constitution provider as follows : 


longer than three months, but not excceding one year from the'date of his detention, namely 
person has been détained with a view to preventing him’ from acting in apy manner gudi 


(a) the defence qf India, relations of India with foreign powers or the security of India ; or 

(b) tho security of a State or the maintenance of public order.” 

It will be noticed that there are altogether. six -heads or subjects in the 
‘two items in the legislative lists, namely, item’ No. 9 of List I and item No. 3 of 
List III which deal with tive detention....Ifem No. 9 of List I mentiong ` 
reasons conhected with defence, foreign affairs and security-of India, while item ` 
No. 3 of List IJI T of' reasons connected with security of a State, the 
maintenance of public order and.the maintenance of supplies and services 


17 


i 
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exsential to the community. With the exception of the last head, all the 
remaining five have been listed in section 12 of the Preventive Detention 
Act and have been mentioned both as circumstances and classes of 
cases in which detention fer more than 3 months would be permissible without 
the opinion of an Advisory Board. Mr. ambiar’s argument is that the mention- 
ing of five out of the six legislative heads in section 12 does not amount to 
prescribing the circumstances under which, or the classes of cases in which, a 

could be detained for more than g months as contemplated by Article 22 
t7) (a). It is also cóħtended that in view of the fact that the two items ‘ circums- 
tances’ and ‘ classes’ are separated by the conjunction ‘ and’ , what the Constitu- 
tion really contemplated was that both these items should be specified and a 
statement or specification of any one of them would not be a proper compliance 
with the provisions of the clause. It is further pointed out that the mentioning of 


. the same matters as ‘ circumstances’ or ‘ classes’ is not warranted by Article 22 (7) 


of the Constitution and is altogether illogical and unsound. 


I must say that section 12 has beep drafted in a rather clumsy manner and 
certainly it could have been framed ina better and more proper way. Under 
Article 22 (7) (a), the Parliament may specify the circumstances under which 
and the classes of cases in which the necessity of placing the cases of detention 
for examination by the Advisory Board could be dispensed with. By ‘classes of 
cases’ we mean certain inable groups, the individuals comprised in each 

up being related to ont another in a particular way which constitutes the 


-determining factor of that group. ‘ Circumstances’ on the other hand connote, 


situations or conditions which are external to the persons concerned. Preventive 
detention can be provided for by law for reasons connected with six different 
matters specified in the relevant items in the legislative lists, and whatever the 
reasons might be, there is a provision contained in Article 22 (4) (a) which lays 
down that detention for more than three months could not be permitted except 
with the sanction of the Advisory Board. An alternative however has been 
provided for by clause (6) and Parliament has been given the option to take 
away the pe Ke by clause (a) and specify the circumstances and the 
cases when this rule will not app y. I am extremely doubtful whether the 
classification of cases made by Parliament in section 12 of the Act really 
fulfils the object which the Constitution had in view. The basis of classifi- 
cation has been the apprehended acts of the persons detained described with reference 
to the general heads mentioned in the items in the legislative lists as said above. 
Five out of the six heads have been taken out and labelled as classes of cases to which 
the protection of clause (4) (a) of the Article would not be available. It is against 
common sense that all forms of activities connected with these five items are equally 
us and merit the same drastic treatment. The descriptions are very 
an there may be acts of various degrees of intensity and danger under each one 
of these heads. ` 
. -Although I do not think that section 12 has been framed with due regard 
to the object which the Gonstitution had in view, I am unable to say that the section 
is invalid as being ultra vires the Constitution. The Constitution has given unfettered 
to Parliament in the matter of ing the classifications and it is open to 
the Parliament to adopt any method or principle as it likes. If it choose the principle 
implied in the enumeration of subjects under the relevant legislative heads, 1t cannot 
be said that Parliament has exceeded its powers. 


I am also unable to hold that both ‘circumstances’ as well as “olasses ” 
have to be prescribed in order to comply with the requirement of sub-clause (a) 
of Article 22 (7). The sub-clause (a) of the Article lays down a purely bling 
provision and Jiament, if it so aer A p any legislation in terms 
thé samic. Where an optional pewer is co on certain authority to perform 
two ‘sepatate acts, ordinarily it would not pe obligatory apn it Wy poora ye 
it may do either if it po kes. Here- the classes have specified and the 
classes apparently are composed of persons who are detained for the purpose 
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preventing them from committing certain apprehended acts. I am extremely 
doubtful whether the classes themselves could be described as ‘ circumstances’ as 
they purport to have been done in the section. ‘ Circumstances’ would ordinarily 
refer to conditions like war, rebellion, communal disturbances and things. like 
that, under which extra nee might be n and the detention of 
suspected ns beyond the period of three months without the sanction of the 
Advisory Board might be justified. It is said that the likelihood of these 
persons committing the particular acts which are specified might constitute 

circumstances’. In my opinion, that is not a plain and sensible interpretation. 
But whatever that may be, as I am of opinion that it is not obligatory on 
Parliament to prescribe both the circumstances.and the classes of cases, I am 
unable to hold that section 12 is wlira vires the Constitution because the 
circumstances are not mentioned. As I have said at the beginning, the draft is 
rather clumsy and I do not know why Parliament used the word “or” when in 
the Constitution itself the word ‘ and’ has been used. 

In the fourth and last point raised by Mr. Nambiar the principal question 
for consideration is the validity of section 14 of the Preventive Detention Act. 
Sub-section (1) of section 14 prohibits any court from allowing any statement to 
be made or any evidence to be gi before it of the substance of any communi- 
cation made under section 7 of the grounds on which a detention order has been 
made against any person on any representation made by him against such order. 
It further provides that no court shall be entitled to require any public officer to- 
produce before it or to disclose the substance of any such communication or repre- 
sentation made or the proceedings of an Advisory Board or that part of the report. 
of an Advisory Board which is confidential. Sub-section (2) further provides that : 


“ It shall be an offence ioniebe ble with ipro Ee eee one ir, 
or with fine, or with both, padi ebay o i or publish without the previous authorization 
of the Central Government or the State Government, as the case may be, any contents or matter 
cea aaa pega La a cation or representation as is referred to in sub-section 
I): 

Provided that nothing in this sub-section shall apply to a disclosure made to his legal adviser 
by a person who is the subject of a detention order.” 

The provisions of this section are obviously of a most drastic character. 
It imposes a ban-on the court and prevents it from allowing any statement to be 
made or any evidence produced before it of the substance of any communication 
made to the detenu apprising him of the grounds upon which the detention order 
was made. The Court is incompetent to look into the proceedings before 
the Advisory Board or the report of the latter which is confidential. Further 
the disclosure of such materials has been made a criminal offence punishable with 
imprisonment for a term which may extend to one year. Mr Nambiar’s 
contention is that these restrictions render utterly nugatory the provisions of 
Article 32 of the Constitution which guarantees to every person the right to 
move this coutt by appropriate proceedings for the enforcement of the rights 
conferred by Part III of the Constitution. It is not disputed that the petitioner 
has the right of moving this court for a writ of habeas corpus, and unless‘ the 
court is in a position to look into and examine the grounds upon which the 
detention order has been made, it is impossible for.it to come to any decision on 
the point and pass a proper judgment. Though the right to move this court is 
not formally taken away, the entire proceedings are rendered ineffective and 
altogether illusory. On behalf of the respondent it is pointed out that Article gz 
guarantees only the right to constitutional remedy for enforcement of the rights 
which are declared by the Constitution. If there are no rights, under the Consti- 
tution, guranteed to a person who is detained under any law of preventive detention 
no question of enforcing such rights by an approach to this court at 
arises. L do not DL ial i aroraa proceeds on-a siund Taui: and in my 
opinion, section 14 does take away and materially curtails some of the fundamental 
rights which are guaranteed by the Constitution itself. Article 22 clause (5) of 
the Constitution lays down as a fundamental right that when a person is detained 
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for preventive detention, the authority making the order shall, as soon as may be 
communicate to such person the grounds on which the order has been made, and 
shall afford him the earliest opportunity of making a representation against the 
order, Under clause (6), the authority need not disclose such facts as it considers 
to be against public interest to disclose. But so far as the grounds are concerned, 
the disclosure is not prohibited under any circumstance. It is also incumbent 
upon the detaining authority to afford a detenu the earliest Spee unity of making a 
representation against the detention order. It has been held in several cases, 
and in my opinion quite rightly, that if the grounds supplied to a detained person 
are of such a vague and indefinite character that no ee and adequate repre- 
sentation could be made in reply to the same, that i would be an infraction 
of the right which has been given to the detenu under law. In my opinion, it 
would not be possible for the court to decide whether the provisions of Article 22 
clause (5) have been duly complied with and the fundamental right guaranteed 

it has been made available to the detenu unless the grounds communicated to 
him under the provisions of this Article are actually produced before the court. 
Apart from this, it is also open to the person detained to contend that the detention 
order has been a mala fide exercise of power by the detaining authority and that the 
grounds upon which it is based, are ee aha or relevant grounds which would 
justify detention under the provisions of the law itself. These rights of the detenu 
would for all practical purposes be rendered unenforceable if the court is precluded 
from looking into the grounds which have beén supplied to him under section 7 
of the Preventive Detention Act. In my opinion, section 14 of the Preventive 
Detention Act does materially affects the fundamental rights declared under Part III 
of the Constitution and for this reason it must be held to be illegal and sitra vires. 
It is not disputed, however, that this section can be severed from the rest of the 
Act without affecting the other provisions of the Act in any way. The whole 
Act cannot, therefore, be held to be ulia vires. 


Mr. Nambiar has further drgued that section 3 of the Act also contravenes 
the provisions of Article 32 of the Constitution, for it makes’ satisfaction of the 
particular authorities final in matters of preventive detention and thereby 

ts this court from satisfying itself as to the propriety of the detention order. 
is contention cannot su as no infraction of any fundamental right is 
involved in it. As has been pointed out already, this court cannot interfere 
unless it is proved that the power has been exercised by the authorities in a 
mala manner or that the grounds are not proper or relevant grounds which 
ne tao The provisions are adou biedy harsh, but as they do not 
take away the rights under Articles 21 and 22 of the Constitution, they cannot be 
held to be illegal or wliva vires. 

The result, therefore, is that, in my opinion, the Preventive Detention Act 
must be declared to be intra vires the Constitution with the exception of section 14 
which is held to be illegal and wltra vires. The present petition, however, must 
stand dismissed, though it may be open to the'petitioner to make a fresh application 
if he so chooses and if the grounds that have bean supplied to him under section 7 
of the Act do furnish adequate reasons for making sack application, ` 


Das, 7,—I am likewise of opinion that this application should be dismissed. 

The contention of learned counsel appearing in support of this application is 
that the provisions of the Preventive Detention Act, 1950 (Act IV of 1950), are 
extremely drastic and wholly unreasonable and take away or, in any event, consi- 
derably abridge the fundamental rights conferred on the citizens by the provisions 
of Part III of the Constitution that this Court should declare the Act wholly 
void under Article 1g (2) of the. Constitution and set the petitioner at liberty. 


It is n to bear in mind the scope and ambit of the of the 
Court under the Constitution. The powers of the Court are not the same under 
all Constitutions, In England Parliament is supreme and there is no limitation 
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upon its legislative powers. Therefore, a law duly made by Parliament cannot 
be chall in any Court. The English Courts have to interpret and appl 
the law ; they have no authority to is such a law illegal or unconstitution 
By the American Constitution the legislative power of the Union is vested in the 
Congress and in a sense the Con is the supreme legislative power. But the 
written Constitution of the United States is supreme above all the three limbs of 
Government and, therefore, the law made by the Congress, in order to be valid, 
must be in conformity with the provisions of the Constitution. If it is not, the 
Supreme Court will intervene and declare that law to be unconstitutional and 
void, As will be seen more fully hereafter, the Supreme Court of the United States, 
under the leadership of Chief Justice Marshall, assumed the power to declare any 
Jaw unconstitutional on the ground of its not being in “‘ due process of law”, an 
expression to be found in the Fifth Amendment (1791) of the United States 
Constitution and the Fourteenth Amendment (1868) which related to the State 
Constitutions. It is thus that the Supreme Court established its own supremacy 
over the executive and the Congress. In India the position of the pa is 
somewhere between the Courts in England and the “United States. ile in the 
main leaving our Parliament and the State Legislatures supreme in their respective 
Legislative fields, our Constitution has, by some of the Articles put upon the Legis- 
latures certain specified limitations some of which will have to be discussed hereafter. 
The point to be noted, however, is that in so far as there is any limitation on the 
legislative pcwer, the Court must, on a complaint i made to it, scrutinise 
and ascertain whether such limitation has been transgressed and if there has been any 
transgression the Court will courageously declare the law unconstitutional, for the 
Court is bound by its oath to uphold the Constitution. But outside the limitations 
imposed on the legislative powers our Parliament and the State Legislatures are 
supreme in their respective legislative fields and the Court has no authority 
to question the wisdom or policy of the law duly made by the appropriate 
Legislature. Our Constitution, unlike the English Constitution, recognises 
‘the Court’s supremacy over the legislative authority, but such supremacy 
is a very limited one, for it is confined to the field where the legislative 
power is circumscribed by limitations put upon it by the Constitution 
itself. Within this restricted field the Court may, on a scrutiny of the law made 
by the Legislature, declare it void if it is found to have transgressed the constitu- 
tional limitations, But our Constituton, unlike the American Constitution, does 
not recognise the absolute supremacy of the Court over the legislative authority 
in all respects, for outside the restricted fiéld of constitutional limitations our Parlia- 
ment and the State Legislatures are supreme in their ective legislative fields 
and in that wider field there is noscope for the Court in India to play the role of the 
Supreme Court of the United States. It is well for us to constantly remember 
this basic limitation on our own powers. 


The impugned Act has been passed by Parliament after the Constitution came 
into force. Article 246 gives exclusive power to Parliament to make laws with 
respect to any of the matters enumerated in List I in the Seventh Schedule and it 
gives exclusive power to the State Legislatures to make laws with respect to any 
of the matters specified in List II of that Schedule. It also gives concurrent power 
to Parliament as well as to the State Legislature to make laws with respect to any of 
the matters enumerated in List III in the Seventh Schedule. Residuary powers 
of legislation are vested in Parliament under Article 248. ` 


The first thing to note is that under entry g of List I the Parliament and 
under entry g in List ITI both Parliament and the State Legislatures are empowered 
to make laws for preventive detention for reasons connected with the several matters 
specified in the respective entries. This legislation is not conditioned upon the 
existence of any war with a foreign power or upon the. proclamation of emergency 
under Part XVIII of the Constitution. Our Constitution has, therefore, accepted 
preventive detention as the subject-matter of peace time legislation as distinct from 
emergency legislation. It is a novel feature to provide for preventive detention 
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in the Constitution. There is no such provision in the Constitution of any other 
counta that I know of. Be that as it may, for reasons good or bad, our Constitution 
has deliberately and plainly gi power to Parliament and the State Legislatures 
to enact preventive detention laws even in pae time. To many of us a preventive 
«detention law is odious at all times but what I desire to emphasise is that it is not 
for the Court to question the wisdom and policy of the Constitution which the 
people have given unto themselves. This is another basic fact which the Court 
must not overlook. f 

- + The next thing to bear in mind is that, if there were nothing else in the Consti- 
tution, the legislative powers of Parliament and the State Legislatures in their 
respective fields wouid] have been absolute. In such circumstances the Court 
‘would have been entitled only to scrutinise whether Parliament or the State 
Legislature had, in making a particular law, overstepped its legislative field and 
‘encroached upon the legislative field of the other legislative power, but could not 
have otherwise questioned the validity of any law made by the Parliament or the 
State islatures. ‘Thus under entry g of List I the Parliament and under entry 3 
of List III the Parliament and the State Legislature could make as drastic a pre- 
ventive detention law as it pleased. Such a law might have authorised a police 
man, not to speak of a District Magistrate or Sub-Divisional Magistrate or the 
‘Commissioner of Police, to take a man, citizen or non-citizen, into custody and keep 
him in detention for as long as he pleased. This law might not have made any 
provision for supplying to the detenu the grounds of his detention or affording 
any opportunity to him to make any representation to anybody or for setting up 
any Advisory Board at all. Likewise, under entries 1 and 2 in List III the Parlia- 
ment or the State Legislature might have added as many new and novel offences 
as its fancy might have dictated and provided for any cruel penalty ranging U 
the maiming of the limbs to boiling to death in oil or repealed the whole of the 
Gode of Criminal Procedure and provided for trial by battle or ordeal or for con- 
viction by the verdict of a sorcerer or a soothsayer. Such law might have forbidden 
any speech criticising the Government, however mildly, or banned all public 
meetings or prohibited formation of all associations under penalty of law. Under 
entry 33 of List I the Parliament might have made a law for acquiring anybody’s 
properties for the purposes of the Union without any compensation and under 
‘entry 36 in List IIT the State islature could do the same subject to the provi- 
sions of entry 42 in List III which empowers the making of a law laying down 
principles for payment of compensation which might be anything above nothing. 
Under entry 81 Parliament could have made any law restricting or even prohibiting 
inter-State migration so that a Bengali would not be able to move into and 
settle in Bihar or vics versa. It is needless to multiply instances of atrocious laws 
which Parliament or the State Legislature might have made under Article 246 
read with the different lists if there were nothing else in the Constitution. Our 
Legislatures, subject to the limitation of distribution of legislative powers, would 
have been as supreme in their respective legislative fields as the English Parliament 
is and has been. The Court in India, in such event, would have had to take the 
law duly made, interpret it and apply it. It would not have been entitled to utter 
a word as to the propriety of the particular law, although it might have shuddered 
at the monstrous atrocities of such law. : 

Our Constitution, however, has not accepted this absolute supremacy of 
our Parliament or the State Legislature. Thus by Article 245 (1) the ERS 
power is definitely made “ subject to the provisions of this Constitution ”. Turning 
to the Constitution, Article 13 (2) provides as follows :— 


“ The State shall not make any law which takes awa or abridges the rights conferred by this 
Part and any law made in contravention of this clause ahal], to the extent of the contravention, be 
void.” ' 


This clearly puts a definite limitation on the wide legislative powers given 
by Article 246. It is certainly within the competency of the Court to ju and 
declare whether there has been ‘any contravention of this limitation. this 
respect again the Court has supremacy over the Legislature. 
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From the provisions so far referred to it clearly follows that there are two 
principal limitations to the legislative power of Parliament, namely,—. 
(i) that the law must be within the legislative competence of Parliament 
-as prescribed by Article 246: and l 
(GF that such law must be subject to the provisions of the Constitution 
and must not take away or abridge the rights conferred by Part III. 
r 


There can*be no question—and, indeed, the learned Attorney-General does 

not contend otherwise—that both these matters are justiciable and it is open to 
the Courts to decide whether Parliament has transgressed either of the limita- 
tions upon its legislative power. 
- Learned counsel for the petitioner does not say that the impugned Act is 
wlira vires the legislative powers of Parliament as prescribed by Article 246. His 
contention is that the im ed Act is void because it takes away or abri the 
fondamental rights of citizens conferred by Part III of the Constitution. It is, there- 
fore, necessary to ascertain first the exact nature, extent and scope of the particular 
fundamental right insisted upon and then to see whether the impugned Act has 
¢aken away or, in any way, abridged the fundamental right so ascertained. 


Civil rights of a person are generally divided into two classes, namely, the 
Tights attached to the person (jus personarum) and the rights to things, i.s., property 
een Of the rights attached to the person, the first and foremost is the 

om of life, which means the right to live, i.s., the right that one’s life shall 
not be taken away except under authority of law. Next to the freedom of life 
‘comes the freedom of the person, which means that one’s body shall not be touched, 
violated, arrested or imprisoned and one’s limbs shall not be injured or maimed jt 
under authority of law. The truth of the matter is that the right to live and' the 
freedom of the person are the primary rights attached to the person. If a man’s 
person is free, it is then and then only that he can exercise a variety of other auxiliary 
Tights, that is to say, he can, within certain limits, speak what he likes, assemble 

he likes, form any associations or unions, move about freely as his: ‘own 
inclination may direct °, reside and settle anywhere he likes and practise any profes. 
sion or carry on any.occupation, trade or business. These are attributes of the 
freedom of the person and are co ucntly rights attached to the person. It 
should be clearly borne in mind that ese are not all the rights attached to the 
person. Besides them there are varieties of other rights which are also the attributes 
-of the freedom of the person. All rights attached to the person are usually called 
Personal liberties and they are too numerous to be enumerated. Some of these 
auxiliary righty are so im rtant and fundamental that they are regarded and valued 
as separate and independent rights apart from the freedom of the person. 


Personal liberties may be compendiously summed up as the right to do as one 
cases within the law. I say within the law because liberty is not unbridled licence. 
t is what Edmund Burke called ‘ regulated freedom’. Said Montesquieu in Book 
TII, Ch. 3, of his Spirit of the Laws : 
“In Governments, that is, in socicties directed by laws, Hiberty can consist only in the power 
of doing what we t to will, and in not being constrained to do what we ought not to will. We 
must have continuall Present to our minds the difference between independence 2nd liberty. 
is a right of doing whatever the laws permit, and if a citizen could-do what they Yorbid, he would no 
Tonger be possessed of liberty, because all his fellow-citizens would enjoy the same power”. 
To the same effect are the following observations of Webster in his Works 
Vol. II, p. 393; 


y 
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Therefore, putting restraint on the freedom of wrongdoing of one person 
is really securing the liberty of the intended victims. To curb the freedom of 
the saboteur of surreptitiously removing the fish plates from the Railway lines is 
‘to ensure the safety and liberty of movément of the numerous innocent and unsus- 
pecting passengers. Therefore, restraints on liberty should be, judged not only 
-subjectively as applied to a free individuals who come within their o ations but 
also objectively as securing the liberty of a far greater number of individuals. Social 
Pane in individual liberty may well have fo be subordinated to other greater ` 

ial interests. If a law ensures and protects the ter social interests then 
‘such law will be a wholesome and beneficent law though it may infri the 
liberty of some individuals, for it will enure for the ter liberty of the rest of the 
members of the society. At the same time, our Ii has also to be guarded 
against executive, legislative as well as judicial usurpation of powers and prerogatives. 
Subject to certain restraints on individuals and reasonable checks on the State 
every person has a vari¢ty of personal liberties too numerous to be catalogued. 
As will be seen more fully hereafter, our. Constitution has recognised personal 
liberties as fundamental rights. It has guaranteed some of them under Article, 
19 (1) but put restraints on them by clauses (2) to (6). It has put checks on the 
State’s legislative powers by Articles’ 21 and 22. It has by providing for preventive 
detention, recognised that individual liberty may be subordinated to the larger 

ial in : 

` Turning now to the Constitution I find that Part III is headed and deals 
with e Fondamenti Rights” under seven heads, besides, “ General” provisions. 
(Articles 12 and, 13), namely “ Right to Equality” (Articles 14 to 18), ‘Right 
to Freedom ” (Articles 19 to 22), “ Right against Exploitation ” (Articles 23 and 
24)» “ Right to Freedom of Religion” (Articles 25 to 28), “ Cultural and Edu- 
cational Rights ”?” (Articles 29 and $0). 7 fight to Property ” (Article 31), “ Right 
to Constitutional Remedies,” (Articles 32 to 35). Under the es E Right to 
Freedom ” are grouped four Articles 19 to 22. Article 1g (1) is in the following 
terms :— . 


“ (1) All citizens shall have the right— 

(a) to freedom of speech and expression ; 

'(6) to assemble peaceably and without arms ; 

(e) to form associations or unions ; 

(d) to move freely throughout the territory of India ; 

(6) to reside and settle in any part of the territory of India ; 

(f) to aéquire, hold and dispose of property ; and ' i 

) to practise any profesion, or to carry on any occupation, trade or business.” 

It will be noticed that of the seven aan protected by clause (1) of Article 
19, six of them, namely, 0; (b), (c), (d), (¢).and (g) are what are said to be 
rights attached to the person (jus personarum). The remaining item, namely, (f) is: 
the oe to property (jus rerum). If there were nothing else in Article 19 these rights 
would have been absolute rights and the protection given to them would ha 
completely debarred Parliament or any of the State Legislatures from making 
any law taking away or abridging any of those rights. But a perusal of Article 1g: 
makes it abundantly clear ‘that none of the seven rights enumerated in clause (1), 
is an absolute right, for cach of these rights is liable to be curtailed by laws made 
or to be made by the State'to the extent mentioned in the several clauses (2) to 
(6) ofthat Article. Those clauses save the power of the State to make laws imposing- 
certain specified restrictions on ‘the rights. The nett result is that the un- - 
limited legislative power gi by Article 246 read with the different legislative 
lists in the Seventh Schedule is cut down by the provasions of Article 19 and all’ 
laws made by the State with respect to these rights must, in order to be valid, 
observe these limitations. Whether any law has in fact transgressed these limi- 
tations is to be ascertained by the Court and if in its view the restrictions imposed 
by the law are ter than what is permitted by clauses (2) to (6) whichever is 
applicable the Čourt will declare the same to be unconstitutional and, therefore, 


Ij A. XK. GOPALAN U. THE STATE OF MADRAS (S.Q). 14E 


void under Article 13. Here again there is scope for the application of the ‘ intel- 
lectual yardstick’ of the Court. If, however, the Court finds, on scrutiny, that 
the law has not overstepped the constitutional limitations, the Court ‘will have to 
uphold the law, whether it likes the law or not. 


t 


The first part of the argument is put broadly, namely, that stale ay liberty 
is generally guaranteed by the Constitution by Article rg (1) and that the Pre- 
ventive Detention Act, 1950, has imposed unreasonable restrictions thereon in 
violation of the provisions of clauses (2) to (6) of that Article. The very first 
question that arises, therefore, is as to whether the freedom of the person which is 
primarily and directly suspended or destroyed by preventive detention is at all 

. governed by Article 19 (1). If personal liberty as such is guaranteed by any of the 
sub-clauses' of Article 19 (1) then why has it also been protected by Article 2f ? 
The answer suggested by learned counsel for the petitioner is that persbnal liberty 
as a substantive right is protected by Article 1g (1) and Article 21 gives only an 
additional protection by prescribing the procedure according to which that right 
may be taken away. I am unable to accept this contention. If this argument. 
were correct, then it would follow that our Constitution does not guarantee to any 

n, citizen, or non-citizen, the freedom of his life as a substantive right at all,, 

r the substantive right to life does not fall within any of the sub-clauses of clause (1) 

of Article rg. Itis retorted in reply that no constitution or human laws can guarantee 

life which is the gift of God who alone can guarantee and protect it. On a parity 

of reasoning no constitution of human laws can in that sense tee freedom. 

of speech or free movement, for one may be struck dumb by di or may lose 

the use of his legs by paralysis or as a result of amputation. Further, what has been 

called the procedural protection of Article 21 would be an act of supererogation,. 

for when God takes away one’s life, whatever opportunity He may have had given 

to Adam to explain his conduct before sending him down, He is not likely in these 

degenerate days to observe the requirements of notice or fair trial before any 

human tribunal said to be requi by Article 21. The Fifth Amendment and 

the Fourteenth Amendment of the American. Constitution give specific protection 

to life as a substantive right. So does Article 31 of the Japanese Constitution 

of 1946. There is no reason why our Constitution should not do the same. The 

truth is that Article 21 has given that protection to life as a substantive right and 

that, as will be seen hereafter, that Article properly understood does not purport 

to prescribe any particular procedure at all. The er astounding result of the 

en of counsel for the petitioner will be that the citizen of India will have 
only the rights enumerated in Article 19, clause (1) and no other right attached 
to his person. As I have already ae besides the several rights mentioned in 
the several sub-clauses of Article 19 (1) there are many other personal liberties 
which a free man, i.s., a man who has the freedom of his"person, may exercise. 

Some of those other rights have been referred to by Harries, C.J., of Galcutta in his 

unreported judgment in Miscellancous Case No. 166 of 1950 (Kshitindra v. The- 

eg rey of West Bengal) while referring the case to a Full Bench in the following’ 
words :— 


“It must be remembered that a free man has far more and wider rights than those stated in 
Article 19 (1) of the Constitution. For example, a free man can eat what he likes subject to rationing 
work as much as he likes or idle as much as he likes. He can drink anything he likes subject 
to the licensing laws and smoke and do a hundred and one things which are not included in Article 
19. If freedom of was the result of Article 19, then a free man would only have the seven rights 
mentioned in that Article. But obviously the free man in India has far greater rights ”. r 
_ I find myself in complete agreement with the learned Chief Justice on this 
as If it were otherwise, the citizen’s right to eat what he likes will be liable to- 
taken away by the executive fiat of the Civil Supply Department without the- 
necessity of any rationing laws. The Government may enforce prohibition without 
any prohibition laws or licensing laws and so on. I cannot accept that our Consti- 
tution intended to give no protection to the bundle of rights which, together with 
the ie mentioned in sub-clauses (a) to (¢) and (g) make up personal liberty.. 
Indeed, I regard it as a merit of our Constitution that it does not attempt to- 
18 


z 
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‘enumerate exhaustively all the personal rights but uses the compendious expression 
“t personal liberty ” in Article 21, and protects all of them. : 

It is pointed out that in the original draft the word “ liberty ” only was used 
as in the American Constitution but the Drafting Committee added the word 
“< personal ” to make it clear that what was being protected by what is now Article 
21 was not what had already been protected by what is now Article 19. If it 
-were permissible to refer to the ing Committee’s report, it would be another 
answer to the contentions of learned counsel for the petitioner that personal 
liberty as a substantive right was protected by Article 19. I do not, however, 
desire to base my judgment on the Drafting Committee’s Report and I express 
“Ne opinion as to its admissibility. Whatever the intentions of the Drafting Committee 
might have been, the Constitution as finally passed has in Article 21 used the 
-words “ personal liberty’? which have a definite connotation in law as I have 
ermine: It does not mean only liberty of the person but it means liberty or 
‘the rights attached to the person Gus heap al The expressions “‘ freedom of 
Tife” or “ personal liberty ”? are not to be found in Article 19 and it is straining 
the language of Article 19 to squeeze in personal liberty into that article. In 
any case the right to life cannot be read into Article 19. ` i 

Article 19 being confined, in its operation, to citizens only, a non-citizen will 
have no protection for his life and personal liberty except what has been called 
the procedural protection of Article 21. If there be no substantive right what 
will the procedure protect? I recognise that it is not imperative that a foreigner 
should have the same privileges as are given to a citizen, but if Article 21 is construed 
in the way I have suggested even a foreigner will have equal protection for his 
life and personal liberty before the laws of our country under our Constitution. 
I am unable, therefore, for all the reasons given above, to agree that personal 
liberties are the result of Article 19 or that that Article purports to protect all 
of them. ' 

It is next urged that the expression ‘ personal liberty’ is synonymous with 
the right to move freely and, therefore, comes directly under Article 19 (y) (d). 
Reference is made to the unreported dissenting judgment of Sen, J., of Ceuta 
in Miscellaneous Case No. 166 of 1950 while referring that case to a Full Bench. 
In his judgment Sen, J., quoted the following passage from Blackstone’s Commen- 
‘taries :— 


of 

-or moving one’s person to whatsoever Seas GEL a T p oe 
‘or restraint, unless by due course of law.” (Page 73 of George Chase’s Edition (4th Edition 

of Blackstone Book I, Chaper I.) 

On the authority of the above passage the learned judge concluded that 
Baca liberty came within Article 19 (1) (d). I am unable to agree with the 
carned Judge’s conclusion. On a perusal of Chapter I of Book I of Blackstone’s 
‘Commentaries it will appear that the learned commentator divided the rights 
-attached to the person (jus personarum) into two classes, namely, ‘ personal security ’ 
and ‘ personal liberty’, Under the head ‘ personal security’ Blackstone included 
several rights, namely, the rights to life, limb, body, health and reputation, and 
under the head ‘ personal > he placed only the right of free movement. 
He first dealt with the several rights classified by him under the head ‘ personal 
security ’ and then proceeded to say that next to those rights came personal liberty 
which according to his classification consisted only in the right of locomotion. 
“There is no reason to suppose that in Article 21 of our Constitution the expres- 
-sion * personal liberty’ has been used in the restricted sense in which Blackstone 
~used it in his Commentaries. If‘ personal liberty’ in Article 21 were ony- 
mous with the right to-move freely which is mentioned in Article 19 (1) (d), then 
“the astounding result will be that only that last mentioned right has what has been 
-ealled the procedural protection of Article g1 but none of the other rights in- 
tthe other sub-classes of Article 19 (1) has any procedural protection at all. According 
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to learned counsel for the petitioner the procedure required by Article 21 consists 
«of notice and a right of hearing before an impartial tribunal. Therefore, according 
to him, a man’s right of movement cannot be taken away without giving him notice 
and a fair trial hebre an impartial tribunal but he may be Secret of his freedom 
-of speech or his property or any of his other rights without the formality of any 
ure at all. The proposition has only to be stated to be rejected. In my 
judgment, Article 19 protects some of the important attributes of personal liberty 
‘as independent rights and the expression ‘ personal liberty ’ has been used in Article 
21 as a compendious term hiding wae its meaning all the varieties of rights 
which go to make up the personal ies of men. i 
: Learned counsel for the petitioner next contends that personal liberty un- 
doubtedly means or includes the freedom of the person and the pith and substance 
of the freedom of the person is the right to move about freely and consequently 
a preventive detention law which destroys or suspends the freedom of the person 
must inevitably destroy or suspend the right of free movement and must necessarily 
offend inst the protection given to the citizen by Article 19 (1) (d) unless it 
satisfies the test of reasonableness laid down in clause (5). The argument is attrac- 
tive and requires serious consideration as to the exact purpose and scope of sub- 
clause (d) of Article 1g (1). 


There are indications in the very language of Article 19 (1) (d) itself that its 
‘purpose is to protect not the general right of movement which emanates from 


the freedom of the person but only a specific and limited of it, namely, the 
special right of a free citizen of India to move freely thro out the Indian terri- 
torry, i.s., from one State to another within the Union. other words, it gua- 
rantees, for example, that a free Indian citizen ordinarily residing in the State of 
West Bengal will be free to move from West Bengal to Bihar or to reside and settle 


in Madras or the Punjab without any let or hindrance other than as provided in 
clause (5). It is this special right of movement of the Indian ‘citizen in this specific 
sense and for this icular purpose which is protected by Article 19 (1 (2). It is 
argued on the authority of a decision of a Special Bench of the Calcutta ug Court 
presided over by Sen, J., in Sunil Kumar v. The Chief Secretary of West Bengal’, that 
the words “ throughout the territory of India ” occurring in that sub-clause only 
indicate that our Constitution does not guarantee to its citizens the right of free 
movement in or into foreign territory and that those words have been added to 
save passport restrictions. I am unable to accept this interpretation. Our Consti- 
tution cannot possibly give to any of its citizens any right of free movement in a foreign 
country and it was wholly superfluous to specifically indicate this in the Constitution, 
for that would have gone without saying. The words “ throughout the territo 

of India ” are not used in connection with most of the other sub-clauses of clause Bi 
of Article 19. Does such omission indicate that our Constitution guarantees to its 
citizens freedom of speech and expression, say, in Pakistan? Does it guarantee 
to its citizens a right to assemble or to form associations or unions in a adie 
territory? Clearly not. Therefore, it was not necessary to use those words in su 

clause (d) to indicate that free movement in foreign countries was not being guaran- 
teed. It is said that by the use of those words the Constitution makes it clear 
that no tee was being given to any citizen with regard to emigration from 
India without a passport and that the aedon of movement was restricted within the 
territory of India. Does the omission of those words from Article 19 (1) (a) indicate 
that the citizen of India has been guaranteed such freedom of EEA and expression 
2s will enable him to set up a broadcasting station and broadcast his views and 
expressions to foreign lands without a licence? Clearly not. Dropping this 
line of argument an adopting a totally new line of argument it is said that by the 
use of the words “ throughout the territory of India” the Constitution indicates 
that the widest right of fee movement that it could possibly give to its citizeng 
has been given. Does, then, the omission of those words from the other sub-clauseg 
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indicate that the Constitution has kept back some parts of those rights even beyond. 
the limits of the qualifying clauses that follow? Do not those other rights prevail 
throughout the Indian territory? Clearly they do, even without those words. 
Therefore, those words must have been used in sub-clause (d) for some other purpose. 
That other purpose, as far as I can apprehend it, is to indicate that free movement 
from one State to another within the Union is protected so that Parliament may not. 
by a law made under entry 81 in List I curtail it beyond the limits prescribed by 
clause (5) of Article 19. Its purpose, as I read it, is not to provide protection for 
the general right of free movement but to secure a specific and special right of the 
Indian ¢itizen to move freely throughout the territories of India regarded as am 
independent additional right apart from the general right of locomotion emana- 
ting from the freedom of the person. It is a guarantee against unfair discrimi- 
nation in the matter of free movement of the Indian Citizen throughout the 
Indian Union. In short, it is a protection against provincialism. It has nothing. 
to do with the freedom of the person as such. That is teed to every person, 
citizen or otherwise, in the manner and to the extent Peenilated by Article 21. 


Clause (5) of Article 19 qualifies sub-clause (d) of clause (1) which should» 
therefore, be read in the lig t of clause (5). The last mentioned clause permits 
the State to impose reasonable restrictions on the exercise of the right of free move- 
ment throughout the territory of India as explained above. Imposition of reasonable- 
restrictions clearly implies that the right of free movement is not entirely destroyed. 
but that parts of the right remain. This reasonable restriction can be imposed 
either in the interests of the general public or for the protection of the interests. 
of any scheduled tribe. The scheduled tribes usually reside in what are called 
the scheduled areas. The provision for imposing restriction on the citizens’ 
right of free movement in the interests of the scheduled tribes clearly indicates 
that the restriction is really on his right of free movement into or-within the scheduled 
area. It means that if it be found necessary for the protection of the scheduled 
tribes the citizens may be restrained from entering into or moving about in the 
scheduled areas, although they are left quite free to move about here. This 
restraint may well be necessary for the protection of the members of the scheduled 
tribes who are generally impecunious and constitute a backward class. They 
may need protection against money-lenders or others who may be out to ao 
them. They may have to be protected against their own impecunious habits which 
may result in their selling or mo ing thcir hearths and homes. Likewise, the 
free movement of citizens may have to restricted in the interest of the general 
public. A person suffering from an infectious disease may be prevented from moving. 
about and spreading the disease and regulations for his segregation in the nature 
of quarantine may have to be introduced. Likewise, healthy people may be 
prevented, in the interests of the general public, from entering a plague-infected 
area. There may be protected places, e.g., forts or other strategic places, access 
whereto may have to be regulated or-even prohibited in the interests of the general 
public. The point to be noted, however, is that when free movement is thus restricted, 
whether in the interests of the general public or for the protection of the scheduled. 
tribes, such restriction has reference generally to a certain local area which becomes 
the prohibited area but the right of free movement in all other areas in the Union 
is left unimpaired. The circumstance that clause (5) contemplates only the taking 
away of a specified area and thereby restricting the Bad of the exercis¢ of the right 
conferred by sub-clause (d) of clause (1) indicates to my mind that sub-clause (d) 
is concerned, not with the freedom of the person or the general right of free move- 
ment but with a specific aspect of it regarded as an independent right apart from 
the freedom of the person. In other words, in sub-clause (d) the real emphasis is 
on the words “ throughout the territory of India.” The purpose of Article rg (1) (d} 
is to guarantee that there shall be no State barrier. It gives protection against 
provincialism. It has nothing to do with the freedom of the person as such. 


Finally, the ambit and scope of the ae protected by Article 19 (1) have 
to be considered. Does it protect the right of free movement and the other personal 
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xights therein mentioned in all circymstances irrespective of any other considera- 
tion? Does it not postulate a capacity to exercise the rights? Does its protec- 
tion continue even thotigh the citizen lawfully loses his capacity for exercising 
those rights? How cań the continuance of those personal rights be’ compatible 
with the lawful detention of the person? ‘These personal rights and lawful deten- 
tion cannot go together. Take the case of a person who has been properly con- 
~victed of an offence punishable under a section of the Indian Penal Code as to the 
reasonableness of which there is no dispute. His right to freedom of speech is 
certainly impaired, Under clause (2) the State may make a law relating to libel, 
slander, defamation, contempt of Court or any matter which offends against decency 
or morality or which undermines the security of, or tends to overthrow, the State. 
Any law on any of these matters contemplated by this clause certainly must have 
some direct reference to speech and expression. It means that the law may directly 
‘curtail the freedom of speech so that the citizen may not talk libel or speak contemp- 
tuously of the Court or express indecent or immoral sentiments by speech or other 
‘forms of expression er utter seditious words. To say that every crime undermines 
the security of the 
irrespective of whether it has any reference to speech or expression, is a law within 
the meaning of this clause is wholly unconvincing and betrays only a vain and 
forlorn attempt to find an explanation for meeting the ent that any 
„conviction by a Court of law must necessarily infringe Article rg (1) (a). There can 
be no getting away from the fact that a detention asa result of a conviction impairs 
the freedom of speech far beyond what is permissible under clause (2) of Article 19. 
‘Likewise a detention on lawful conviction impairs each of the other personal 
Tights mentioned in sub-clauses (b) to (s) and (g) far beyond the limits of clauses (3) 
to (6). The argument that every section of the Indian Penal Code irrespective 
of whether it has any reference to any of the rights referred to in sub-clauses (b) 
to (¢) and (g) is a law imposing reasonable restriction on those several rights has 
not even the merit of plausibility. There can be no doubt that a detention as a 
result of lawful conviction must necessarily impair the fundamental personal 
Tights guaranteed by Article 19 (1) far beyond what is permissible under clauses 2 
to (6) of that Article and yet nobody can think of questioning the validity of the 
detention or of the section of the Indian Penal Code under which the sentence 
‘was passed. Why? Because the freedom of his person having been lawfully 
taken away, the convict ceases to be entitled to exercise the freedom of speech and 
expression or any of the other pera rights protected by clause (1) of Article 
1g. On a parity of reasoning he cannot, while the detention lasts, exercise any 
other personal right, e.g., he cannot eat what he likes or when he likes but has 
to eat what the Jail Code provides for him and at the time when he is by Jail regula- 
tion required to eat. ‘Therefore, the conclusion is irresistible that the rights protected 
by Article 19 (1), in so far as they relate to rights attached 'to the person, i.e., the 
rights referred to in sub-clauses (a) to (e) and (g), are’ rights which only a free 
citizen, who has the freedom of his person unimpaired, can exercise. It is pointed 
out, as a counter to the above reasonings, that detention as a result of a lawful 
conviction does not deprive a person of his right to acqyire or hold or dispose of 
his Property mentioned in sub-clause (f). The answer is simple, namely, that 
‘that right is not a night attached to the person (jus personarum) and its existence is 
not dependent on the freedom of the person. Loss of frtedom of the person, 
therefore, does not end the right to property. But suppose a person loses his 
pope by reason of its having been ‘compulsorily acquired under Article 31 
e his right to hold that property and cannot complain that his fundamental 
right under sab clase (f) of clause (1) of Article 19 has been infringed. It follows 
that the rights enumerated in Article 19 (1) subsist while the citizen has the legal 
‘capacity to exercise them. If his capacity to exercise them is gone, by reason 
of a lawful conviction with respect to the rights in sub-clauses (a) to (e) and (g), 
or by reason of a lawful compulsory acquisition with respect to the right in sub- 
clause (f), he ceases to have those rights while his incapacity lasts. It further 
follows that if a citizen’s freedom of the person is lawfully taken away otherwise 


tate and, therefore, every section of the Indian Penal Code, ` 
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necessarily cease when the freedom of the person is la Renee In short, 


To summarise, the freedom of the person is not the result of. Article 19. 
Article 19 only deals with certain particular rights which, in their origin and incep- 
tion, are attributes of the freedom of the n but being of great importance 
are regarded as specific and independent rights. It does not deal with the freedom. 
of the person as such. Article 19 (1) (d) protects a ee aspect of the right 
of free locomotiop, namely, the right to move freely ughout the territory of 
India which is regarded as a special privilege or right.of an Indian citizen and is 
protected as such. The protection of Article 19 is co-terminous with the legal 
capacity of a citizen to exercise the rights protected thereby, for sub-clauses (a) to. 
(e) and (g) of Article 19 (1) postulate the freedom of the person which alone can 
ensure the sane} to exercise the rights protected by those sub-clauses. A citizen. ` 
who loses the om of his person by being lawfully detained, whether as a result. 
of a conviction for an offence or as a result of preventive detention loses his capacity 
to exercise those rights and, therefore, has none of the rights which sub-clause 
(a) to (e) and (g) may protect. In my judgment Article 19 has no bearing on the 

estion of the validity or otherwise of preventive detention and that being so, 
use (5) which prescribes a test of reasonableness to be defined and applied 
by the Court has no application at all. 


Article 19 being thus out of the way I come to Article 20 which is concerned 
with providing protection against what are well known as ax post facto laws, deuble 
jeopardy and self-incrimination. This Article constitutes a limitation on the 
absolute legislative re which would, but for this Article, be exercisable by 
Parliament or the State islatures under Article 246 read with the legislative 
lists. If the Legislature diso this limitation the Court will certainly prevent it, 
Article 20 has no bearing on preventive detention laws and I pass on. |. 


Article 21 runs thus: a 
“ar, No shall be deprived of his life or personal liberty except according to procedure 
established by law.” í 


The contention of learned counsel for the petitioner is that by this Article 
the Constitution offers to every person, citizen, or non-citizen, only a procedural 
protection. According to the argument, this Article does not purport to gi any pro- 
tection to life or personal enna as a substantive right but only p a proce- 
dure that must be followed before a person may be deprived of his life or personal 
liberty. I am unable to accept this contention. Article 21, as the marginal note 
states, guarantees to every person “ protection of life and personal liberty”. As 
I read it, it defines the substantive fundamental right to which protection is given 
and does not purport to prescribe any particular procedure at all. That a person 
shall not be deprived of his life or personal liberty except according to 
procedure established by law is the substantive fundamental right to which a 

rotection is given by the Constitution. * The avowed object of the Arti le, as 

apprehend it, is to define the ambit of the right to life and personal baty 
which is to be protected as a fundamental right. The right to life and personal 
liberty protected by Article 21 is not an absolute right but is a ualifieď right—a 
right circ ahdetibeg by the possibility or risk of being lost acco to -procedure 
established by law. Liability to deprivation according to ure established by 
Jaw is in the nature of words of limitation. The article delimits the: right by a 
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reference to its liability to deprivation according to procedure established by law 
and by this very definition throws a corresponding obligation on the State to follow 
a procedure before depriving a man of his life and personal liberty. What that 
grate is to be is not within the purpose or purview of this Article to prescribe 
or indicate. 


The claim of learned counsel for the petitioner is that Article 21 prescribes. 

a procedure. This procedure, according to learned counsel, means those fundamental 
immutable rules of procedure which are sanctioned or well established by principles. 
of natural justice accepted in all climes and countries and at all times. Apart from 
the question whether any rule of natural procedure exists which conforms to the 
notions of justice and fair play of all mankind at all times, it has to be ascertained. 
whether the language of Article 21 will permit its introduction into our Constitution. 
The question then arises as to what is the meaning of the expression “ procedtire 
established by law”. The word ‘procedure’ in Article 21 must be taken to 
ignify some step or method or manner of proceeding leading up to the deprivation 
of life or personal liberty. According to the language used in the Article, this proce- 
dure has to be “ established by law”’. The word “‘ established ” according to the 
Oxford\ English Dictionary, VoL III, p. 297, means, amongst other things, “ to 
render stable or firm ” ; to strengthen by material support ; to fix, settle, institute 
or ordain permanently by enactment or agreement”. According to Dr. Annan- 
dale’s edition of the New Gresham Dictionary the word ‘“‘establish’’ means 
Smug other things, ‘‘ to Diad arg to institute ; to enact or decree ; 
to ordain ; to ratify; to make 2». It follows that the word “‘ established ” 
in its ordinary natural sense means, amongst other things, “enacted”. “ Estab- 
lished by law ” will, therefore, mean “ enacted by law”’. If this sense of the word 
“ established ” is accepted then the word “law” must mean State-made law and 
cannot possibly mean the principles of natural justice, for no procedure can be said 
to have ever “ enacted ” by those principles. When section 124-A of the 
Indian Penal Code speaks of “ Government established by law ”, surely it does not 
mean “ Government set up by natural justice”. Therefore, procedure established 
by law must, I apprehend, be procedure enacted by the States which, by its definition, 
in Article 12, includes Parliament. There is no escape from this position if the 
cardinal rule of construction, namely, to give the words used in a statute their 
ordinary natural meaning, is a ees And this construction introduces no novelty 
or innovation, for at the date oft e Constitution the law of procedure in this country, 
both civil and criminal, was mainly if not wholly, the creature of statute. The 
Hindu or Muhammadan laws of procedure were abrogated and replaced by the 
Code of Civil Procedure or the Code of Criminal Procedure. Therefore, procedure. 
established by law is quite compatible with procedure enacted by law. If, 
however, the word “ established ” is takèn to mean “‘ sanctioned ° or “settled” 
or “ made firm ” then the question will arise as to the meaning of the word “‘ law ’” 
in that context. Reference is made to Salmond’s Jurisprudence, roth Edition, 
p. 37, showing that the term “ law ” is used in two senses and it is suggested that 
the word “ law ” in the expression “‘ established by law ” means law in its abstract 
sense of the principles of natural justice. It is “jus? and not “‘ lex ”, says learned 
counsel for the petitioner. It is pointed out that both the lish and the Indian. 
Law in many cases, some of which have been cited before us, have recognised and 
pplied the principles of natural justice and that this Court should do the same in 
interpreting the provisions of our Constitution. I find it difficult to let in principles 
f natural justice as being within the meaning of the word “ law ”, having regard 
to the obvious meaning of that word in the other Articles. Article 14 certainly 
embodies a principle ‘of natural justice which ensures to every person equality before- 
the law. When natural justice speaks of and enjoins equality before the law, that 
daw must refer to something outside natural justice, and must mean the State-made 
daws. It is only when the State law gives equality to every person that that law is 
aid to be in accordance with natural justice. There can be no doubt that the words 
‘in accordance with law” in Article 17 have reference to State law. Likewise, 
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the word “law” in Article 20 (1) can mean nothing but law made by the State. 
‘The saine remark applies to the words “‘ in accordance with law ” in Articles 23, 
31 and 3I. Natural justice does not imposė any tax and, therefore, the word “‘ law ” 
in Articles 265 and 286 must mean State-made law. If this be the correct meani 
of the word ‘‘ law”? then there is no scope for introducing the principles of na 
justice in Article 21 and “‘ procedure established by law” must mean procedure 
established by law made by the State which, as defined, includes Parliament and 
the Legislatures of the States. 


We have been referred to a number of text books and decisions showing the 
development of the American doctrine of ‘“‘ due process of law” and we have 
” been to adopt those principles in our Constitution. The matter has to 
be considered against its historical und. The English settlers in different 

Ža of America had carried with them the English common law as a sort of per- 
sonal law ting their se and liberties inter se as well as between them and 
the State. r the War of Independence the Constitutions of the United States 
were drawn up in writing. The majority of those who framed the Constitution 
were lawyers and had closely studied the Commentaries of the great English jurist 
Blackstone, who in his famous commentaries had advocated the separation of the 
three limbs of the State, namely, the executive, legislature and the judiciary. 
Montesquieu’s Spirit of Laws had already been published wherein he gave a 
broader and more emphatic expression to the Aristotelian doctrine of separation 
of powers. The jence of the repressive laws of Parliament had impressed 

n the framers ofthe American Constitution the belief that it was the habit 
of all legislative bodies to and exercise powers that did not belong to them. 
The interference of the colonial governors with legislation and the judiciary was 
also real. This sad experience coupled with the political philosophy of the time 
induced the framers of the American Constitutions to adopt safeguards not only 
against the executive but also against the Legislature. (Ses Munro on the Govern- 
ment of the United States, 5th Edition, Chapter IV, p. 53, st seg.) Says Judge 
Cooley in his Constitutional imi itations, 6th Edition, wi, II, Chapter 
Pe 755: 

“ The people of the American States, holding the sovereignty in their own hands, have no occasion 
to exact any pledges from any one for a due observation of individual rights ; but the aggressive ten: 
dency of power is such that cy have deemed it of no small importance, that, in framing the instro 
ments under which their governments are to be administered by their agents, they should repeu 
and re-enact this guarantee, and thereby adopt it as 2 principle of constitutional protection.” 

‘There can be little doubt that the people of the different States in America intended 
not to take any risk as to their life, liberty or property even from the Legislature. 
` As'Munro puts it at pp. 58-51 :— ' í 

“ The framers of the Constitution set ies to the powers of the Congress, and it was then 
intent that these limitations should be observed. t how was such observance to be enforced by the 
Courts? ' The statesmen of 1767 did not categorically answer that question.” 

The Constitution was silent and there was no express provision as to who wa: 
+o serve as umpire in case the Congress overstepped the limits of its legislative 
powers. By the 5th Amendment what is now known as the “ due process clause : 
was introduced in the Federal Constitution and by the 14th Amendment a similas 
clausé was adopted in the State Constitutions. Some of the State Constitution: 
used the words “ due course of law”, some repeated the words of Magna Charta 
namely, “ the law of the land” but most of thém used the expression “ due proces 
of law”. All the expressions meant the same thing, namely, that no persos 
should be deprived of his life, liberty or property except in due process of law. Thx 
Constitution by this clause gave the Supreme Court an opportunity to take upor 
itself the function of declaring the national laws unconstitutional. And the Supreme 
Court, under the leadership of Chief Justice John Marshall, seized this opportu 

' nity and assumed the right tò say the last word on questions of constitutionality 
and possesses that right to-day. (Munro, p. 62). f 

The E “due process of law’? has been interpreted by the America: 

Courts in ‘different ways at different times. Carl Brent Swisher in his book or 
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the Growth of Constitutional Power in the United States at p. ro7 says, with reference 
to the development of the doctrine of due procedure : 
“ The American history of its interpretation falls into three periods. During the first period ` 
ing roughly the first century of Government under the Constitution “due proces ” was miat 
preted “ principally as 2 restriction upon procedure—and largely the judicial procedure—by which 
the Government exercised its powers. During the second period, which, again roughly speaking, 
extended through 1936, ‘‘ due process ” was expanded to serve as a restriction not merely upcn 
cedure but upon the substance of the activities in which the Government might 
engage. During the third period extending fram “1936 to date, the use of “due process"? as a 
substantive restriction has been largely suspended or abandoned, leaving it principally in its original 
status as a restriction upon procedure.” 
In the guise of interpreting “ due process of law” the American Courts went 
much further than even Lord Coke ever thought of doing. Tha American Courts 
ually arrogated to themselves the power to revise all legislation. In the 
Beginning they confined themselves to insisting on a due procedure to be followed 
ore a person was deprived of his life, liberty or property. In coursę of time, 
“ due process of law” came to be applied to personal liberty, to social control, 
to procedure, to jurisdiction and to substantive law. (Willis, p. 642). In the words 
, of Munro “ due process of law” became a sort of palladium covering all manner 
of individual rights. All the while the Supreme Court refused to define the phrase, 
but used it to enable it to declare unconstitutional any Act of legislation which 
it thought unreasonable. (Willis, p. 657). In Holden v. Hardy}, we find the following 
observations : i ; 
“ This Court has never attempted to define with precision the words “ due process of law” .... 
It is sufficient to say that there are certain immutable principles of justice which inhere in the very 
idea of free government which no member of the Union may disregard.” 
In Taylor v. Peter? Bronson, J., observed : 


“ The words ‘ by the law of the land’ as used in the Constitution, do not mean a statute passed 


for the purpose of working the wrong. That construction would render the restriction absolutely 
nugatory, and turn this part of the ‘Coasttution into mere nonsense, The people would be made 
to say to the two Houses: ‘ You shall be vested with the legislative power of the State, but no one 
ball be disenfranchised or deprived of any of the rights or privileges of a citizen, unless you pas a 
statute for that purpose, In other words you shall not do the wrong unless you choose to doit.” 

It was thus that the Supreme Court of the United States firmly established 
its own supremacy over the other two limbs of the State, namely, the executive 
and the Congress. In the words of John Dickinson quoted in Munro at p. 61, 
“ The Judges of Aragon by setting aside laws and ended by making them.” 
And all this sweeping deve opment could only be possible because of the presence 
of one little word “ due ” which, in its content, knows no bound and is not subject 
to any fixed definition. Whenever a substantive law or some procedure laid down 
in any law did not find favour with the majority of the learned Judges of the Supreme 
‘Court it was not reasonable and, therefore, it was not ‘ due’. 

The very large and nebulous import of the word “ due ” was bound to result 
in anomalies, for what was not “ due ” on one day according to the Judges then 
constituting the Supreme Court became “due” say 20 years later according to 
the new Judges who then came to occupy the Bench, for the Court had to apt 
the Constitution to the needs of the society which were continually changing and 
growing. The larger content of due process of law, which included both procedural 
and minai e due process of law, had of necessity to be narrowed down, for 
social interest in personal liberty had to give way to social interest in other matters 
which came to be considered to be of more vital interest to the community. This 
was achieved by the Supreme Court of the United States evolving the new doctrine 
of police powers—a peculiarly American doctrine. The police powers are nowhere 
exhaustively defined. In Chicago B. & Q. Ry. v. Drainage Commissioner, ‘ police 
power’ has been stated to ‘‘ embrace regulations desi to promote the public 
convenience or the general prosperity, as well as tions designed to promote 
the public health, the public morals or the public safety.” Reference in this 
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connection may be ‘made to Cooley’s Constitutional Limitations, 8th Edition, 
Vol. II, p. 1223 and to Chapter I of Willis at p. 727. 


The nett result is that the all inclusive and indefinable doctrine of due process 
of law has in America now been brought back to its original status of a proce- 
dural due process of law by the enunciation and application of the new doctrine 
of police power ‘as an antidote or palliative to the former. Who knows when the 
pendulum will swing again. 

Turning now to what has been called the procedural due process of law it 
will be found that the matter has been described in different language in different 
cases. In Westeroelt v. Gregg}, Edwards, J., defined it thus: 

“ Due process of law undoubtedly means, in the due course of legal proceedings, according to 
those rules and forms which have been established for the protection of private rights.” 

A more specific definition of the expression ““ the law of the land” meaning 
procedural due process was given by Webster appearing as counsel for the plaintiff 
in error in the Trustees of Dartmouth College v. Woodward? : 

“ By the Jaw of the land is most clearly intended the general laws ; a law which hears before it 

; which upon inquiry and renders judgment only after trial. The meaning is 
that every citizen hold his life, liberty, property, and immunities, under Went proleto of the 
rules which govern society. Evei rare which may pass under the form of an enactment is 

not therefore to be considered the law of land.” S 

Willis in Ch. XXIII, p. 661, says: 

“ The guarantee of due process of law as a matter of procedure means that no part of a person's 

liberty, including ownership, shall be taken away from him except by observance of 
certain formalities, Hence its object is the protection of the social interest in personal liberty.” 

At p. 662 Willis enumerates the requirements of the procedural due process 
of law as follows : (1) notice, (2) opportunity to be heard, (3) an impartial tribunal, 
and (4) an orderly course of procedure. In short, the procedural due process 
requires that a person who is to be deprived of his life, liberty or property shall 
have had “ his day in Court”. ‘This, according to Willoughby, p. 736, means A 


of the proceedings hich his 1 hts be affected ; that he shall be gi bl 

ede byw ne nduding the a a Bart to testify, to produce witnesses, 
rights are adjudicated is so constituted as to give reasonable assurance of its honesty and impartiality; 
and (4) that it is z Court of competent jurisdiction .” ` 

It will ne noticed that the fourth item of oienhy is different from the fourth 
item of Willis. Such, in short, are the histary of the development of the doctrine 
of the process of law in the United States and the requirements of the procedural 
due process as insisted on’ by the Supreme Court of that country. 


Learned counsel for the petitioner before us doesnot contend that we should 
import this American doctrine of due process of law in its full glory but that we 
should adopt the procedural part of it and insist that no person shall be deprived 
of his life or personal liberty except by the observance of the formalities which 
justice and fair play require to be observed. The arguments of learned counsel 
for the petitioner are attractive and in the first blush certainly appeal to our senti- 
ment but on serious reflection I find several insuperable objections to the introduc- 
tion of the American doctrine of procedural due process of law into our Constitu- 
tion. That doctrine can only thrive and work where the Legislature is subordinate 
to the judiciary in the sense that the latter can sit in judgment over and review 
all acts of the Legislature. Such a doctrine can have no application to a field 
where the Legislature is supreme. “hat is why the doctrine of “ due process of 
of law” is quite different in England where Parliament is supreme. This differ- 
ence is poin described by Mathews, J., in Joseph Hurtado v. People California :* 

u“ The concessions of Magna Charta were wrung from the King as tees against oppression 
and usufpation of his prerogatives. It did not enter into the minds of the barons to provide security 


— e. 
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i t their own body orin favour of the commons by limiting the power of Parliament, so that 
bills of attainder, ex post facio laws, laws declaring forfeitures of estates and other arbitrary Acts of 
legislation which occur so frequently in English history, were never ed as inconsistent with the 
law of the land, for, notwithstanding what was attributed to Coke in Boaham’s case!, the 
omnipotence of Parliament over the Common Law was absolute, even against common right and 
reason. ‘The actual and practical security for English liberty against legislative tyranny was the power 
of a free public opinion represented by the Commons. 

In this country written Constitutions were deemed essential to protect the rights and liberties 
af the people against the encroachments of delegated to their governments and the isions 
of Magna Charta were incorporated in the Fills of right. They were limitations upon all the powers 
of government, legislative as well as executive and judicial.” ~ 

This basic distinction between the two systems should never be lost sight of, 
if confusion of thought is to be avoided. Although our Constitution has imposed 
some limitations on the legislative authorities, yet subject to and outside such limita- 
tions our Constitution has left our Parliament and the State islatures supreme 
in their respective legislative fields. In the main, subject to the limitations I have 
mentioned, our Constitution has preferred the supremacy of the Legislature to 
that of the Judiciary. The English principle of due process of law is, therefore, 
more in accord with our Constitution than the American doctrine which has been 
evolved for serving quite a different system. The picturesque language of 
Bronson, J., quoted above, while that is quite appropriate to the American Consti- 
tution which does not recognise the supremacy of the Congress, is wholly out of 
place in and has no application to a ‘constitution such as ours, which, subject 
only to certain restrictions, recognises the supremacy of the islatures in their 
respective fields. In the next place, it is common knowledge that our Constitu- 
tion makers deliberately declined to adopt the uncertain and shifting American 
doctrine of due process of law and substituted the words ‘‘ except in due process 
of law” that were in the original draft by the more specific expression ‘‘ except 
in accordance with procedure established by law”. To try to bring in the American 
doctrine, in spite of this fact, will be to stultify the intention of the Con- 
stitution as expressed in Article 21. In the third place, in view of the plain 
meaning of the language of that Article as. construed and explained above 
it is impossible to let in what have been called the principles of natural justice as 
aapated an the procedural due process df law b the American Supreme Court. 
Again, even the all-pervading little word ‘‘ due ” does not find a place in Article 21 
so as to qualify the procedure. It speaks of procedure and not * due ” procedure 
and, therefore, ‘‘ the intellectural yard-stick” of the Court is definitely ruled 
out. Finally, it will be incongruous to import the doctrine of due process of law 
without its palliative, the doctrine of police powers. It is impossible to read the 
last mentioned doctrine into Article 21. 

It has also been suggested as a compromise that this Court should adopt 
a middle course between the flexible principles of natural justice as adopted by 
the American doctrine of due process of law and the unbending rigidity of mere 
State-made laws. It is said that we have our Code of Criminal Procedure which 
embodies within its provisions certain salutary principles of procedure and we 
must insist that those underlying principles should be regarded as procedure 
established or settled by our positiye law. But who will say what are those funda- 
mental principles? What principles do I reject as inessential and what shall 
I adopt as fundamental ? What is fundamental to me today may not appear to 
be so to another Judge a decade hence, for principles give way with ing social 
conditions. In America it was suggested that due process of law should be taken 
to mean the general body of common law as it stood at the date of the Constitution. 
In Bardwell v. Collins’, it was negatived in the following words : 


see Due process of law’ does not mean the general body of the law, common and statute, as it 
was at the time the Constitution took effect ; for that would deny the slature power to change 
or amend the Jaw in any particular.’* © me ; 3 
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The Court, however, brought in principles of natural justice under the due 
process clause. To sanctify what I may to-day regard as the basic principles 
underlying our Code of Criminal Procedure will be to make them immutable and 
to prevent the Legislature even to improve upon them. This is nothing but imposing 
on the Legislature a limitation which the Constitution has not placed on it. I do 
not think it is a permissible adventure for the Court to undertake. It is a 
dangerous adventure, for it will bring about stagnation which means ruin. We 
must accept the Constitution which is the supreme law, The Constitution has by 
Article 21 required a procedure and has pres¢ribed certain minimum requirements 
of procedure in Article 22. To add to them is not to interpret the Constitution 
but to’ recast it according to our intellectual -stick and our unconscious 
predilections as to what an ideal Constitution ould be. 


Article 21, in my judgment, only- formulates a substantive fundamental right 
to life and personal liberty which in its content is not an absolute right but is a 
limited right having its ambit circumscribed by the risk of its being taken away 
by following a procedure established by law made by the appropriate legislative 
authority and the proximate purpose of Article 21 is not to prescribe any particular 
procedure. It is to be kept in mind that at the date when the Constitution came 
into effect we had the Indian Penal Code creating diverse offences and a convic- 
tion for any of them would deprive a person of his personal liberty. Under Article 
246 read with entry 1 of the Concurrent List Parliament or any State Legislature 
could add more offences and create further means for taking away personal. 
liberty. But all this deprivation of personal eey as a result of a conviction 
could only be done by following the procedure laid down by the Code of Criminal 
Procedure. Again, at the date of this Constitution there were preventive deten- 
tion laws in almost every Province and a person could be deprived of his personal 
liberty under those laws. Those laws, however, provided a procedure of a sort 
which had to be followed. Therefore, before the Constitution came into force, 
nal liberty could be taken away only by following the procedure enacted 
the Criminal Procedure Code in the case of punitive detention or by the proce- 
dure enacted by the different Security Acts in case of preventive detention. Power, 
however, has been given to Parliament and the State Legislatures under Article 
246 read with entry 2 of the Concurrent List to make laws with respect to Criminal 
Procedure. If that Article stood by itself the Parliament or the State Legislature 
could repeal the whole of the Criminal Procedure Code and also do away even 
with the skeleton procedure provided in the Security Acts. If Article 246 stood 
by itself then ‘the appropriate legislative authority could have taken away the life 
and personal liberty of any person without any procedure at all. This absolute 
supremacy of the legislative authority has, however, been cut down by Article 21 
which delimits the ambit and scope of the substantive right to life and personal liberty 
by reference to a procedure and by Article 22 which prescribes the minimum proce- 
dure which must be followed. In this situation the only power of the Court is 
to determine whether the impugned law has provided some procedure and observed 
and obeyed the minimum requirements of Article 22 and if it has, then it is not 
for the Court to insist on more elaborate p ure according to its notion or to 
question the wisdom of the legislative authority in‘enacting the particular law, how- 
ever harsh, unreasonable, archaic or odious the provisions of that law may be. 


t ^ Tt is said that if this strictly technical interpretatidn is put upon Article 2? 

flien it will not constitute a fundamental right at all and need not haye been placed 

in thé chapter of fundamental rights, for every person’s life and personal liberty 
will be at the mercy of the Legislature which, by providing some sort of a procedure 
and complying with the few requirements of Article 22, may, at any time, deprive 

a person of his life and liberty at its pleasure and whim. There are several answers 

to this line of argument. Article 21 as construed by me will, if nothing else, certainly 

protect every person against the executive and as such will be as much a fundamental 
’ right deserving a place in the Constitution as the famous 39th Chapter of the 

Charta was and js a bulwark of liberty in English law. It appears to me that Article 
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gi of our Constitution read with Article 32 also gives us some protection ever against 
the legislative authority in that a n may only be deprived of his life and: 


personal liberty in accordance’ with procedure which, although enacted by it, must’ 


at least conform to the requirements of Article 22. Subject to this limitation our 
Parliament or any State Legislature may enact any law and provide any procedure 
it pleases for depriving a person of his life and personal liberty under Article 21. Such 
being the meaning of that Article and the ambit and extent of the fundamental 
right of life and personal liberty which the people of this country have given unto. 
themselves, any law for depriving any person of his life and personal Ii that 
may be made by the appropriate legislative authority under Article 246 and in, 
conformity with the requirements of Article 22 docs not take away or abridge any 
right conferred by Artide 21, for the very right conferred by that Article is circum- 
scribed by this possibility or risk and, therefore, such law cannot be regarded as 
violating the provisions of Article 13 a; Our Constitution is a compromise between 
Parliamentary sup of and the supremacy of the Supreme Court 
of the United States. Subject to the limitations I have mentioned which are certainly 
justiciable, our Constitution has accepted the supremacy of the legislative authority 
and, that being so, we must be p to face occasional ies of that body 
and to put up with enactments of the nature of the atrocious lish statute to 
which learned counsel for the petitioner has repeatedly referred, namely, that the 
Bishop of Rochester’s cook be boiled to death: If Parliament may take away: 
life by providing for hanging by the neck, logically there can be no objection if it 
provides a sentence of death Py. shooting by a firing squad or by palba or in 


the electric chair or eyen by boiling in oil. A procedure laid down by the Legis- . 


lature may offend against the Court’s sense of justice and fair play and a sentence 

ided by the Legislature. may outrage the Court’s notions o 
1s a wholly irrelevant consideration. ‘The Court may construe and interpret the 
Constitution and ascertain its true meaning but once that is done the Court cannot 
question its wisdom or policy. The Constitution is supreme. The Court must 
take the Constitution as it finds it even if it does not accord with its preconceived 
notions of what an ideal Constitution should be. . Our protection against legislative, 
tyranny, if any, lies in ultimate analysis in a free and intelligent public opinion 
which must eventually assert itself. i f , , 

The conclusion I have arrived at does not introduce any'novelty, for in many 
other Constitutions the supremacy of the Legislatute is” ised in the matter ‘of 
depriving a person of his life, liberty and property. 'The-English democratic Consti- 
tution is one in point. Take the Constitution of the Irish Free State. Article 40 (4) (i) 
pos that no citizen shall be deprived of personal liberty save in accordance with 
aw, and Article 50 (5) guarantees that the dwelling of every citizen is inviolable 
and shall not be Prahl, entered save in accordance with law. The words:, “ in 
accordance with law ” in both the above clauses must mean the same thing. and I 
, have no doubt in my mind, reading clause (5) that it means in accordance with. the 
State-made law, for we have not been referred to any rule prescribed by natural 
justice regulating ‘searches of or entry into dwelling houses. Article 107 (2) of the 
Czechoslovakian Constitution uses the words “in accordance with law ” which, 
read with clause (1) of that Article, obviously means the law to be made which will 
form part of the Constitution. Take the Constitution of the Free City of Danzig, 
Article 74 of that Constitution which is in Part IT headed “ Fundamental Rights 
and Duties” provides as follows : : i 

“ The li of the person shall be inviolable. No limitation or deprivation of personal liberty 
may be imposed by public authority, except by virtue of a law.” ` i ; 

The word “law” clearly cannot, in the context, mean principles of natural 
justice. Again, Article 75 of that Constitution protects the freedom of move- 
ment within the Free City and the right to stay and to settle at any place, to acquire 
real property and to earn a living. It concludes by saying that this right shall 
not be curtailed without legal sanctions. Legal sanctions, in this context, can 
only mean sanctions of the City laws. Article 114 of the Weimar ‘Constitution 


penology, but that ` 
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csame lines and expressed in almost the same language as Article 74 of 
‘g Constitution. Take thè Japanese Constitution of 1946 from which 

) «we 21 is reputed to have been taken. Article g1 of that Constitution says : 

“ No person shall be deprived of life or liberty nor shall any other criminal penalty be imposed, 
except according to procedure established by law.” i 
Surely the words “except according to procedure established by law?” 

in their application to the imposition of criminal penalty must mean' State- 
made law and the same words in the same sentence in the same Article cannot; 
according to’ ordinary rules of construction of statutes, mean a different thing 
in their application to deprivation of life or liberty. I am aware that it is not 
ight to construe one Constitution in the light of another and that is not my purpose 
when I refer to the other Constitutions; but I do think that after reading the 
relevant provisions of other written Constitutions one sees quite clearly that there 
is no pressing special reason applicable to or inherent in written Constitutions 
which requires the importation of the principles of natural justice or of the American 
doctrine of due process of law into our Constitution. The several Constitutions 
referred to above have not adopted that American doctrine but have been content 
with leaving the life and liberty of their citizens to the care of the laws made by 
their Legislatures. It is no novelty if our Constitution has done the same. For 
all these reasons, in spite of the very able and attractive arguments of the learned 
counsel for the petitioner which I freely acknowledge, Iam not convinced that there 
‘in any scope for the introduction into Article 21 of our Constitution of the doctrine 
of due process of law even as procedure. I may or may not like it, but 
that is the result of our Constitution as I understand it. f 


The learned Attorney-General has referred to certain debates in the Constituent 
Assembly on the original clause which has now become Article 21, not as evidence 
to be used in interpreting the language of Article 2ì but as disclosing the historical 
background. His purpose, he says, is to show that the framers of our Constitution 
had the essential difference in the meaning of the phrases “ due process of law ” 
and “according to procedure established by law” clearly explained to them, 
that they knew that the former implied the supremacy of the judiciary and the 
latter the supremacy of the Legislature and with all that knowledge they deliberately 
agreed to reject the former expression and adopt the latter. As; in my opinion, 
it is possible to interpret the lan e of Article 21 on the ordinary rules of inter- 
pretation of statutes, I do not think it is at all necessary to refer to the debates. 
As I do not propose to refer to or rely on the debates for the purposes of this case, 
I express no opinion on the question of the admissibility or otherwise of the debates. 


I now pass on to Article 22. The contention of learned counsel for the peti- 
tioner is that Article 21 by reason of the last few words, “ according to procedure 
established by law” attracts the four requirements of the American procedural 
due process of law as summarised by Willis to which reference has been made 
earlier, and that those requirements, except to the extent they have been expressly 
anp or modified by Article 22, must be strictly followed before a person 
may S ele of his life or personal liberties. I have already'stated for reasons 
set forth above, that there is no scope for introducing any rule of natural justice 
or the American procedural due process of law or any underlying principle of our 
Code of Criminal Procedure into that Article. - This being the conclusion I have 
arrived at, the major premise assumed by learned counsel for the petitioner is 
missing and this line of argument does not begin and cannot be accepted. 

‘The learned Attorney-General, on the other. hand, has at one stage of his 
argument, urged that Article 21 has nothing to do with preventive detention at 
all and that preventive detention is wholly covered by Article 22 (4) to (7) which 
by themselves constitute a complete code. I am unable to accede to this extreme 
point of view also. The true position, as I apprehend it, lies between the two 
extreme views. Article 21, to my mind, gives protection to life and personal liberty 
to the extent therein mentioned. It does not recognise the right to life and personal 
liberty as an absolute right but delimits the ambit and scope of the right jteelf. 
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The absolute right is by the definition in,that Article cut down by the risk of its 
being taken away in accordance with přocedure established: by law It is this 
circumscribed right which is substantively Rap ase by Article 21 as against 
the executive as well as the Legislature, for the Constitution has conditioned its 
deprivation by the „necessity for a procedure established by law made by itself. 
While sub-clauses (2) to (6) of Article 19 have put a limit on the fundamental 
rights of a citizen, Articles 21 and 22 have put a limit on the power of the State 
i under Article 246 read with the legislative lists. Under our Constitution 
our life and personal liberty are balanced by restrictions on the rights’of the citizens 
as laid down in Article 19 and by the checks put upon the State by Articles 21 and 
22. Preventive detention deprives a person of his personal liberty as effectively 
as' does punitive detention and, therefore, personal liberty, circumscribed as, 
it is by the risk of its being taken away, requires pire against punitive as well 
as preventive detention. The language of Article 21 is quite general and is wide 
enough to give its limited protection to personal liberty against all forms of deten- 
tign. It protects a person against preventive detention by the executive without 
the sanction of a law made by the Legislature. It prevents the Legislature from taki 
away a person’s personal liberty except in accordance with procedure establi 
by law, although such law is to be by itself. If, as contended by the learned Attorney- 
General and held by me, Article 19 only protects the rights of a free citizen as lo 
as he is free and does not deal with total deprivation of personal liberty and if : 
as contended by the learned Attorney-General, Article 21 does not protect a’ n 
against preventive detention then where is the protection for life and personal dibecty 
as substantive rights which the procedural provisions of Article 22 may protect ? 
What is the use of procedural protection if there is no substantive right? In my 
judgment Article 21 protects substantive rights.by requiring a procedure -and 
Article 22 gives the minimum procedural protection. 


Clauses (1) and.(2) of Article 22 lay down the procedure that has to be followed | 
when aman is arrested. They ensure four things : ©) right to be informed regarding 
grounds of arrest, (b) right to consult, and to be defended by, a legal practitioner 
of his choice, (c) right to be produced before a Magistrate within 24 hours, and 

: 9 freedom from detention beyond the said period except by order of the Magistrate. 
ese four procedural requirements are,.very much similar to the requirements 
of the procedural due process of law as enumerated by Willis. Some of these 
salutary protections are also to be found in our Code of Criminal Procedure. If 
the procedure has already been prescribed by Article 21 incorporating the principles 
of natural justice or the principles underlying our Code of Criminal Braceture 
what was the necessity of repeating them in clauses (1) and (2) of Article 22 ? Why 
this unnecessary overlapping ? c truth is that icle 21 does not prescribe 
any particular procedure but in defining the protection to life and personal li 
merely envisages or indicates the necessity for a procedure and Article 22 la 
down the minimum rules of procedure that even Parliament cannot abrogate or 
overlook. This is so far as punitive detention is concerned. But clause (3) of 
Article 22 expressly provides that none of the procedure laid down in clauses (1) 
and (2) shall apply to an alien enemy or to a person who is arrested or detained 
under any law providing for preventive detention. It is thus expressly made 
clear that a detenu need not be produced before Magistrate and he is not to have 
the assistance of any lawyer for consultation or for defending him. Such being 
the express provision of our Constitution nobody can question its widom. So 
I pass on. ‘ 


Clauses (4), (5), (6) and (7) of Article 22 in terms relate to preventive deten- 
tion. Article 246 authorises the appropriate Legislature to make a law for preven- 
tive detention in terms of entry g in List I and or entry 3 in List III of the 
Schedule. On this legislative power are imposed certain limitations by Article 2° (4) 
to (7). According to this the Legislature, whether it be Parliament or a State 

ture, is reminded that:no law made by it for preventive detention shall 
authorise the detention’ of a person for a longer period than three ‘months except 
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in two cases mentioned in sub-clauses (a) and (b). The proviso to sub-clause (a) 
and sub-clause (b) refer to a law made only by Parliament under clause (7). Under 
clause (7) it is Parliament alone and not any State Legislature that may prescribe 
what are specified in the three sub-clauses of that clause. Although a State Legisla- 
ture ‘may make a law for preventive detention in terms of entry 3 in List III of the 
‘Seventh Schedule no such law may authorise detention for more than three months 
unless the provisions of sub-clauses (a) and (b) of clause (4) sanction such detention. 
Even a law made by Parliament cannot authorise detention for more than three 
months unless it is a law made under the provisions of clause (7). In short, clause (4) 
of Article 22 provides a limitation on the, legislative power as to the period of preven- 
tive detention. Apart from imposing a limitation ‘on the legislative power, clause (4) 
also prescribes a procedure for detention for a period longer than three months 
_ by providing for an Advisory Board. Then comes clause (5). It lays down the 
` procedure that has to be followed when a person is detained under any law providing 
or preventive detention, namely, (a) the grounds of the order of detention must 
be communicated to the detenu as soon as may be and (b) the detenu must ‘be 
afforded the earliest opportunity of making a representation against the order. 
The first requirement takes the place of notice and the second that of a defence 
or hearing. ‘These are-the gply compulsory procedural requirements laid down 
by'our Constitution. There is nothing to prevent the Legislature from providing 
an elaborate procedure regulating preventive detention but it is not obliged to do 
so. If some procedure is, provided as envisaged by Article 21 and the compulsory 
‘requirements of Article 22 are obeyed and carried out nobody can, under our 
. Constitution, as I read it, complain of the law providing for preventive detention. 


Learned,counsel for the petitioner concedes that the four requirements of proce- 
dural due process summarised by Willis will have to. be modified in their applica- 
tion to preventive detention. Thus he does not insist on a prior notice before 

‘arrest, for he recognises that such a requirement may frustrate the very object of 
“preventive detention by giving an opportunity to the person in question to go under- 
und. ‘The provision in clause (5) for supplying grounds is a good substitute 

r notice. : He 'also does not insist that the tribunal to judge the reasonableness 
of the detention should be a judicial tribunal. He will be satisfied if the tribunal 
or advisory board, as itis called in Article 22 of the Constitution, is an impartial 
body.and goes into tHe mertis of the order of detention and its decision is binding 
on the executive Government. He insists that the detenu must have a reasonable 
and effective opportunity to put up his defence. He does not insist on the assistance 
‘of counsel, for. that is expressly taken away by the Constitution itself. But he 
insists on what he calls an effective opportunity of being heard in person before 
an impartial tribunal which will be free to examine the grounds of his detention 
and whose decision should be binding alike on the detenu anid the executive authority 
which detains. The claim may be reasonable but the question before the Court 
is not the reasonableness or otherwise of the provisions of Article 22 (4) to (7). 
Those provisions are not justiciable, for they are the provisions of the Constitution 
itself which is supreme over everybody. The Court can only seek to find out, 
on a proper construction, what protection has in fact been provided. The Consti- 
tution has provided for the giving of the grounds of detention although facts as 
distinguished from grounds may ‘be withheld under clause (6) and the right of 
representation against the order of detention. It has provided for the duration 
of the detention. There the guaranteed fundamental procedural rightsend. There 
is no provision for any trial before any tribunal. One cannot import the condition 
of a trial by any tribunal from the fact that a right of representation has been given. 
The right to make representation js nothing more than the right to “ lodge objec- 
tions” as provided by the Danzig Constitution and the Weimar Constitution. 
The representations made will no doubt be considered by the Government. It 
is said a prosecutor cannot be himself the judge. Ordinarily, the order of deten- 
tion will’in a great majority of cases be made by the District Magistrate or Sub- 
Divisional Officer or the Commissioner of Police. The representation of the detenu 
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‘goes to the Government. Why should it be assumed that a high government 
official at the seat of the government will not impartially consider the representa- 
tion and judge the propriety of the order of detention made by local officials ? 
Clause (5) does not imperatively provide for any oral representation which a hearing: 
will entail. Indeed the exclusion of the provisions of clauses (1) and (2) negatives 
any idea of trial or oral defence. The: Court may not, by temperament 
and training, like this at all but'it cannot question the wisdom or the policy of 
the Constitution. In my judgment as regards preventive detention laws, the 
-only limitation put upon the legislative power is that it must provide some prore- ``' 
dure and at least incorporate the minimum requirements laid down in Article 22 (4) 

to (7). There is no limitation as regards the substantive law. Therefore, a preven- _ 
* tive detention law which provides some procedure and complies with the require-. ~ 
ments of Article 22 (4) to (7) must be held to be a good law, however odious it 
May appear to the Court to be. 


Learned counsel for the petitioner contends that the impugned Act does not =” 
‘comply with even the bare requirements of Article 22 (4) to 7). Itis pointed ° 4 
out that section 3 of the Act does not lay down any objective test but leaves it to. s` 
the authority to define and say whether a particular person comes within the legisla- °' 
tive heads. In other words, it is contended that Parliament has not legislated .:.. 
at all but has delegated its legislative powers to the executive authorities, I do’ | 
not think there is any substance in this contention. In the first Place this is 
not an objection as to procedure but to substantive law which is not open to the 
‘Courts scrutiny. In the next place this contention overlooks the basic distinction 
‘between the delegation of power to make the law and the conferring of an authority 
and discretion as to its execution to be exercised under and in pursuance of the law. 
“The impugned Act has specifically set forth an ascertainable standard by which 
the conduct of a particular person is to be judged by the detaining authority. 

It is next urged that section 12 of the Act does not mply with the require- 
ments of clause (7) of Article 22 for two reasons, namely :— 

(i) that clause A, contemplates a law prescribing the circumstances 
under which, and the or classes of cases in which, a n may be detained 
for a period lo than three months and then another law thereafter roviding 
for preventing detention for a period longer than three months ; and 

(ii) that under clause (7) Parliament must prescribe both the circum- 
stances under which, and the class or classes af cases in which, a person may be 
detained for a period longer than three months. 


As regards the first point I do not see why Parliament must make two laws,. 
one laying down the principles for longer detention and another for detention: 
for such longer period. It may be that a State cannot provide for longer detention: 
until Parliament has made the law, but I can see no reason why Parliament cannot 
‘do both by the same Act. In fact, clause (4) (b) contemplates the detention itself 
to be in accordance with the provisions of any law made by Parliament under sub- 
lauses (a) and (b) of clause (7). Therefore, the detention can well be under the 
very law which the Parliament makes under sub-clauses ss (b) of clause (7). 
As to the second point the argument is that Parliament a discretion eh fa 
clause (7) to make a law and it is not obliged to make any law but when our Parlia- 


and the class or classes of cases in which, a person may be detained for a period 
longer than three months. I am unable to construe clause (7) (a) in the way oagal 
by learned counsel for the petitioner. It isan enabling provision empoweri lia- 
ment to prescribe two things. Parliament may prescribe either or both, Ifa 
father tells his delicate child that he may play table tennis and badminton but not 
the strenuous game of football, it obviously does not mean that the child, if he 
chooses to play at all, must play both table tennis and badminton. It is an option 
given to the child. Likewise, the Constitution gives to Parliament the power of 
prescribing two things. Parliament is not obliged to prescribe at all but if it 
chooses to prescribe it may prescribe either or both, Clause (7) (a), in my opinion, 
20 
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has to be read distributively as follows: The Parliament may prescribe the circum- 
stance under which a person may be detdined for a period lo than three months 
and Parliament may prescribe the class or classes of cases in which a person may be 
detained for a period lo than three months, That appears to me tobe conso- 
nant with/sound rules Gf consenioGan: ‘Further, the circumstances and the class 
or classes of cases may conceivably coalesce. Indeed, the Full Bench case No. 1 
of 1950 before the Calcutta High Court (Kshitindra Narayan v. The Chief Secretary), 
itself indicates that the same provision may be read’ as circumstances or as a classi- 
fication. In that case learned counsel conceded that section 12 had prescribed 
the circumstances but his complaint was that it had not prescribed the class or 
classes of cases. The majority of the Court repelled this contention. One learned, 
fudge, , however, held that section’ 12, had rou the class or classes of cases 
t not prescribed the. circumstances. It is, therefore, clear that the clasifica- 
tion itself may indicate the circumstances. Again, the classification may be on 
a variety of basis. It may be according to Provinces the detenus come from. It 
may be acco to the age of the detenus. It may be according to the object 
Dey are eun to have in view or according to the activities they are suspected 
be engaged in. In this case Parliament has taken five out of the six legislative 
heads and divided them into two: categories. The detenus are thus ed 
according to their suspected object or activities endangering the several matters 
' specified in the section. I do not see why classification cannot be made on the 
footing of the objectives of the detenus in some of the | tive heads, for 
each legislative head has a specific connotation well unders in law. IfI am 
correct that there has been å classification then the fact that a n falls within 
one or the other class may well be the circumstances under which p may be detained 
for a period longer than three months. I do.not consider it right, as a matter 
of construction, to read any further limitation in clause (7) (a) of Article 22. In 
my judgment Parliament was not obliged under clause (7) to prescribe both 
circumstances and classes and in any case has in fact and substance prescribed 
both. 


I am conscious that a law made by Parliament under Article 22 (7) will dọ 
away with the salutary safeguard of opinion of an advisory board. But it 
must: be remembered that our Constitution itself contemplates that in certain cir- 
. cumstances or for certain class or classes of detenus even the advisory board may 
not be safe and it has trusted Parliament ‘to make a law for that purpose. Our 
preference for an advisory board should not blind us to this aspect of the matter. 
It is true that circumstances ordinarily relate to extrancous things, like riots, commo- 
tion, political or communal or some art of. abnormal situation and it is said that. 
the framers of the Constitution had in mind ‘some such situation when the advisory 
board might be done away with. It is also urged that they had in mind that the 
more dangerous types of detenus should be: denied the privilege of the advisory 
board. I am free to confess that prescription of c circumstances or a more 
rigid and definite specification of classes would: have better and more desirable. 
But that is crying for the ideal. The Gonstitution has not in terms put any suck 
limitation as regards. the circumstances dr the class or classes of cases, and it is ee 
to specpjate as to the intention-of the constitution makers, who, by the way, are 

the very, persons who made, this law. : It is not for the Court to improve upon òr 
add to the Constitution. If.the law duly made by Parliament is repugnant to 
good sense, public opinion will compel Parliament to alter it suitably. 


Finally, an objection is taken that section ‘14 of the impugned Act takes away 
or abridges the right of the detenu to move this Court by appropriate a 
Both clauses (1) and (2) of Arnee eh pe gpeak of enforcement of rights conf 
Part: TIL. : “The right to move this urt is given to a person not for the sake oF 
moving only but for moving the Court for the enforcement of some rights conferred 
by Part III and this Court hds been given power to issue directions or orders or 
writs for the enforcerhent óf any of such rights. In order, therefore, to attract 
the arpaan of aes 3 the persons, applying must first satisfy that he. has, 
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got a right under Part ITI which has to be enforced under Article 32. Ihave already 
said that Article 19 does not deal with the freedom of the person. I have also said 
that Articles 21 and 22 provide for protection by insisting on some procedure. Under 
Article 22 (5) the authority making the order of detention is enjoined, as soon as 
amay be, to communicate to the detenu the grounds on. which that order has been 
Inade. This provision has some purpose, namely, that the disclosure of the grounds 
will afford the detenu the opportunity of making a representation against the order. 
Supposing the authority does not give any grounds at all as distinct from facts 
erred to in clause (6). Surely, the detenu loses a fundamental right because 
he is prevented from making a representation against the order of the detention. 
Suppose the authority hands over to the detenu a piece of paper with some scribblings 
‘on it which do not amount to any ground at all for detention. Then also the 
‘detenu can legitimately complain that his right has been infringed. He can then 
‘come to the Court to get redress under Article 32, but he cannot show to the Court 
the piece of paper with the scribblings on it under section 14 of the Act and the 
Court cannot judge whether he has actually got the grounds which he is entitled 
to under Article 22 (5). In such a case the detenu may well complain that both 
‘his substantive right under Article 22 (5) as well his right to constitutional remedies 
under Article 32 have been infringed. He can complain of infringement of his 
remedial rights under Article 32, because he cannot show that there has been an 
anfringement of his substantive right under Article 22 (5). It appears to me, there- 
fore, that section 14 of the Act in so far as it prevents the detenu from disclosi 
to the Court the grounds communicated to him is not in conformity with Part III 
‘of the Constitution and is, therefore, void under Article 13 (2). That section, 
however, is clearly severable and cannot affect the whole Act. On this question 
the views of Meredith, C.J., and Das, J., of Patna in Criminal Mistellanesus 
No. 124 of 1950 (Lalit Kumar Barman v. The State) and the majority of the learned 
Judges of the Calcutta High Court in Full Bench Case No. 1 of 1950 (Kshitendra 
Narayan v. The Chisf Secretary) appear to be correct and sound. 


For the reasons I have given above, in my opinion, the impugned Act is a 
valid law except as to section 14 in so far as it prevents the grounds being disclosed 
to the Court. The petitioner before us does not complain that he has not got 

roper grounds. Further, the period of his detention under the impugned 
ka not gone beyond three months and, in the circumstances, this application 


should, in my opinion, stand dismissed 
G.R./V.S. " Application dismissed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Jusrice Kroenaswamt Nayupv. 
Arumugam Chettiar (minor) and another .. Petitioners * 
? v. 
E. R. S, Sevugan Chettiar and another ` e.a Respondents. 7 


Civil Procedure Code (V of 1908), section 151 and Order 25, rule 1— Application for security for costs— 
Suit held not to be bona fide at the wutial stags—If a ground for ordning security for costs to be 
Section 151 yf can be mooked. ; . 

The mere fact that a suit is not held to be bows fads at the initial e could not be a ground to 
-hold that the plaintiffs are liable to furnish security for costs. Security or costs can be asked only 
under exceptional circumstances and it should be the exception and not the rule, and it must be 
“based upon sume established principles, not on the mere circumstance that the Court in its first impres- 
sion finds a suit as not a bona fide nuit. 


, In view of the fact that security for costs has been specifically dealt with under Order 25; rule 1, 
‘which Courts can order under the grounds and circumstances mentioned in that rule, it is not open. 
ordinarily for courts to invoke section 151, Civil Procedure Code and direct security for costs to be- 





*CR.P. No. 789 of 1949. i 17th March, 1950. 


60 THE MADRAS LAW JOURNAL REPORTS, ° [195 


Petition under section 115 of Act V of 1908 praying that the High Court wil? 
be pleased to revise the order of the Court of the Subordinate Judge, Devakottai, 
dated 16th April, 1949, in I.A. No. 274 of 1949 in O.S. No. 147 of 1948. 


G. Jagadisa Atyar for Petitioners. 


_R. Rangaswami Aiyangar for Respondents. 
The Court delivered the following ` 


Jupcmenr.—This revision petition is against the order of the Subordinate 
Judee of Devakottai directing the petitioners to furnish security for costs of the suit. 
e petitioners claimed to be the illegitimate sons of one Karuppan Chettiar and 
instituted a suit for partition of the properties of Karuppan Chettiar claiming 
a share as the ae ae of his continuously kept concubine. The parties are 
Sudras. The defendants are the sons of Karuppan Chettiar who resisted the suit 
on several grounds. The suit was instituted in forma pauperis, and the properties. 
were valued at nearly Rs. 3 lakhs. Karuppan Chettiar died before the suit, and 
sometime before his death ie petitioners’ mother obtained an order from a ] i 
trate for maintenance on the footing that the petitioners were the children and 
that she, their mother, was the lawful wife of Karup Chettiar. Thereupon. 
Karuppan Chettiar filed a suit for a declaration that the petitioners’ mother was 
hot his legally wedded wife ; and that suit was decided in favour of Karuppan 
Cheitiar in about August 1943. In the present suit, O.S. No. 147 of 1948, on the 
file of the Sub-Court, Devakottai, the respondents relied upon a registered partition 
deed dated 4th February, 1943 and alleged that Karuppan Chettiar became divided 
from them under that document and that the petitioners were made aware of the 
existence of the partition deed by notice sent to them as early as 2gth November, 
1949, that the fact of partition was also made clear in certain proceedings taken 
by the mother of the petitioners in execution for recovery of the maintenance ordered. 
by the Magisirate, and that the plaintiffs’ mother was fully aware of the partition 
claim set up by the respondents. ` 
The respondents applied in I.A. No. 274 of 1949 under Order 25, rule 1 and. 
section 151, Civil Procedure Code, directing the petitioners to furnish security for 
- the costs of ihe suit, apparently on the ground that the suit was not a bona fide suit. 
‘The learned Judge agreeing with the contentions of the respondents directed the 
petitioners to furnish security for costs incurred and likely to be incurred by the 
respondents. Against this order the present revision petition is filed. 


The learned Judge placed reliance on the fact that the petitioners’ mother 
was fully aware of the partition, and that in spite of that knowledge, not a word 
about the partition deed was mentioned in the plaint, and that even after the res- 
pondents filed their written statement, no reply statement was filed regarding the 
partition, and that therefore the suit could not be said to be a bona fide suit. On 
the sole ground that the suit was not a bona fide suit, the learned Judge held that 
he was entitled under. section 151, Civil Procedure Code, to exercise the inherent 
powers vested in the Court and directed security to be furnished relying upon a 
decision in Chainrat Valiram v. The Sunday Temes}. i 

It is contended on behalf of the petitioners that security for costs can only be 
awarded for the reasons and circumstances mentioned in Order 25, rule 1, and not 
on other grounds, and that in any event section 151 cannot be invoked in an appli- 
cation of this nature. Learned counsel cited Bhairabendra Narain Deb v. Udai Naraw 
Debt, in support of his contention. Cuming J., with reference to the facts of that 
case which do not strictly come within the purview of Order 25, rule 1 observes 
as follows : 

“Wi respect it seems to me that it is doubtful if the inherent power of the court 
can be ld ape in the present case. Had the Gode been entirely silent on the point, then possibly 
the inherent power of the court might have been invoked, but the Code does make certaim 
provisions for the taking of security for costs from the plaintiff, it seems to me that in those cases and 








1. ALR. 1992 Sind 39. — a. (1923) LL.R. 50 Gal. 853 at 865. 
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those cases only may costs be taken from the plaintiff and that for security for costs to be demanded 
from the plaintiff the case must fall within the purview of Order 25, rule 1.” 


I am inclined to agree with these observations of the learned Judge, since the power 
given under section 151 can be invoked ordinarily only in cases where there is 
no specific provision made regarding any matter. In view of the fact that security 
for costs has been specifically dealt with under Order 25, rule 1, which courts can 
order under the grounds and circumstances mentioned in that rule, it is not open 
ordinarily for courts to invoke section 151, Civil Procedure Code and direct security 
for costs to be furnished. ; 

The ground on which the security for costs has been ordered by the learned 
Subordinate Judge is that the suit is not a bona fide suit. The question is, how far 
the failure of the petitioners to file a reply statement to the allegations made by the 
respondents in their written statement that there was a partition deed and that the 
petitioners’ mother was Sware of it would be a circumstance in holding that 
suit is not a bona fide one. Even assuming that the suit is not a bona fide suit, is it 
open at this stage when parties have not gone to trial to consider whether the suit. 
is bona fide or not? In my opinion, it was too early for the lower Court'to consider 
the bona fides of the suit before hearing the plaintiffs and ihe evidence which they 
would place before the court to substantiate their claims. Obviously this is not a 
case coming under Order 25, rule 1, and it is not a case where such exceptional 
circumstances have been alleged or proved in order to invoke the inherent power 
of the Court provided for under section 151, though as I have already observed sec- 
tion 151 should not ordinarily be invoked, when a specific provision in the Code is 
available for the parties to rely upon for any suitable reliefs. It is not as if the Code 
does not contain any provision to penalise a party in such circumstances. When 
a court finds that a suit is not bona fide in the sense that it is false or vexatious, 
and when it is satisfied that the claim or defence is false or vexatious to the knowledge 
of the party by wham it has been put forward, the Court is entitled, under the provi- 
sions of section 35-A, Civil Procedure Code, to make an order for payment of costs 
by way of compensation in addition to the costs ordinarily allowable in such cases. 
The Judicial Commissioner of Sind in Chainrai Valiram v. The Sunday Times}, takes a 
different view ; but it may be pointed out that it was a case where he resorted to the 
inherent power under the peculiar circumstances of the case, and where he held that 
the plaintiff was a mere nominal plaintiff and was carrying on litigation for the sole 
benefit of another person. That is however not the case here, and the latest amend- 
ment of Order 25, rule 1 by the addition of sub-rule 4, brings cases in which an element 
of champerty or maintenance is proved within the purview of Order 25, rule 1 to 
entitle a court to direct security for costs if it is satisfied that such an element is 
present in the litigation before it. The present case is not a suit of that kind. The 
mere fact that a suit is not held to be bona fide at the initial stage could not be a 
aoe to hold that the petitioners are liable to furnish security for costs. Security 

r costs can be asked only under exceptional circumstances, and it should be the 

exception and not the rule, and it must be based upon some established principles, 
not on the mere circumstance that the court in its first impression finds a suit as not 
a bona fide suit. ` 

The order of the lower court is therefore erroneous and the learned Judge 
has acted with material irregularity in the exercise of his jurisdiction. The order 
is set aside, and the revision petition is allowed with costs. 

K. C. ; Petition allowed. 


ee N a a a 
1. A.I.R. 1932 Sind 33. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justicg Sussa Rao AND Mr. Justice PANCHAPAKESA AYYAR. 
Bonthala Baliah .. Appellant* 


D. 
Santiveerappa Sivarudrappa Sringari and others .. Respondents. ` 
Provincial Insolvency Act (V of 1920), secitoas 35, 38 end 50 (2)—Majerity of creditors no emer toned 
scheme—Right to dismiss application by tnsolvent ander secizen 38—Right to apply under section 50 (2) 
arises. 
Where 2 majority in number and three-fourths in value of all the creditors, whose debts were 


proved, do not resolve to accept a scheme df composition, a court would be justified in dismissing 
an application by the insolvent under sections 35 and 98 of the Provincial Insolvency Act. 


Under secti of the Provincial Insol: Act a debtor’ t depends upon the 
irea of the peace or theechemseunder tiie provatons of whe AC kaii 

Appeals against the orders of the District Court,~Cuddappah, dated 22nd 
March, 1946, in I. A. Nos. 45 of 1943 and 13 of 1944 in I. P. No. 26 of 1939. 


K. Umamaheswaram for Appellant. 

C. Rangaswami Atyangar, Alladi Kuppuswami and P. Ramachandra Reddi for Res- 
pondents. 

The Judgment of the Court was delivered by 


Subba Rao, J.—These two connected appeals arise out of orders passed 
the District Judge of Cuddappah in insolvency. The insolvent filed I. nN No 
of 1943 under sections 35 and 38 of the Provincial Insolvency Act. It was No 4g 
in the Bia pa that the insolvent pro to satisfy the creditors at the rate of a 
or a rupee on the amounts of the debts due to them and therefore requested 
the C Court to approve of his proposal and annul the adjudication. In the schedule 
annexed to the application the total amount of the debts was shown at Rs. 15,016-0-6. 
The progress of this application is disclosed in the B diary. After notices were 
served on all the creditors, the application was posted for enquiry to 15th December, 
1943. Some of the creditors, respondents 2, 4, 5, 14 and 15 filed a counter stating 
that they would agree only if the amounts "payable under the promissory notes in 
their favour and interest up to the date of payment were paid. The insolvent under- 
took to pay like that. The learned District Judge then adjourned the application 
to 17th January, 1944, for payment or deposit. The insolvent did not take advantage 
of this opportunity, and did not pay the amount within the time given. Instead, he 
filed applications under section 99 2) against some creditors for expunging or 
reducing the debt due to them. e amount due to respondents 1, 4 and 14, who 
did not to the proposal, was more than one-fourth in value of the total amount 
of the debt due by the insolvent. The learned District Judge therefore dismissed 
the application filed under sections 35 and 38 of the Provincial Insolvency Act as 
also Spite sande deat filed under section 50 (2) on the ground that they were not 
in view of his dismissal of the main application. The insolvent has 
preferred C.M.A. No. 672 of 1946 against the a of the learned District Judge 
dismissing the application under sections 3 8 of the Provincial Insolvency Act, 
and C.M.A. No. 673 of 1946 against the abies 0 ate learned District Judge dismissing 
the application ‘ingles section 50 (2) of the Act 


Mr. Umamaheswaram, the learned E for the appellant contended that 

o learned District Judge approved of the composition and was therefore wrong 
the application filed under sections 3 5 and 38 of the Act.’ In 

ebard. to the application under section 50 (2) of the Act he argued that the existence 
of an approved composition was not a condition precedent for the maintainability 
of an application under that section. ` The first argument ignores the obvious facts in 
the case. From the aforesaid narration of the facts it is clear that the learned District 
Judge did not purport at any point of time to approve of the scheme put before him. 
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Indeed, as the creditors opposed it, he gave a further opportunity to the insolvent 
a adjourning the matter to enable the insolvent to comply with the requirements 
section 38, which he did not avail himself. In the circumstances, the learned 
Judge was right in dismissing the application on the ground that a m-jority in 
number and three-fourths in value of all the creditors whose debts were proved did 
not resolve to accept the proposal. 
We cannot also agree with the learned counsel for the appellant in regard to 
his second contention. The material portion of section 50 of the Act reads : 
“The Court may also, after like inquiry, expunge an entry or reduce the amount of a debt upon 


the application of a creditor where no receiver has been appointed, or where the receiver declines 
to interfere in the matter or, in the case’ of a Composition or a scheme, upon the epplication of the 


Under this sub-section, a debtor’s right to apply depends upon the existence of 
the composition or the scheme under the provisions of ihe Act. It is argued that 
a debtor could apply under section 50, even before the composition was approved 
‘of by the Court. A comparison of the provisions of sections 38 and 50 brings out 
the distinction between the proposal for composition and the approved composi- 
tion. The principle also is apparent. Before the composition, the Official Receiver 
‘would be the person to represent the creditors whereas after the composition is 
accepted the Gourt, the debtor is given the right to apply under the said 
section. c same view has been accepted in Ganga Sahat v. Mukaram Ali Khan. 
In Ghosh on Provincial Insolvency Act, the principle underlying the section, is 
stated as follows : 


‘when insolvency is annulled, as would be the case when the composition or scheme is accepted, 
he can apply for expunging or reducing a debt entered in the schedule,” 

We agree with the above statement of the law. If 80, it follows that the learned 
District Judge rightly dismissed the application under section 50 (2), as the scheme 
was not approved by him. 

In the result, C. M.A. No. 672 of 1946 is dismissed with the costs of respondents 
4, 5 and 15, and C.M.A. No. 673 of 1946 is dismissed with the sole respondent’s 
costs. 

K. C. —— Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice Sussa Rao AND MR. JUSTIOE SoMASUNDARAM. 
R. Muniswami Goundar (died) and another .. Appellanis* 


o. 
B. M. Shamanna Gouda and others .. Respondents. 


Li . . Act IX > { nt l 3 (v h of—" Date ”__ Maea ze A gram ft sali pending 
wii tiles toll poll apt a specific performances of. ao Š 


formance. The words “ dated fixed” are comprehensive to include a date which can be ascertaimed 
with reference to an event certain to happen. 

An Agreement to sell certain pro pending a suit was in these terms: “As regards the 
‘balance of Ra. a , Since a suit has been pending concerning the tare’ . I shall receive 
it before the Sub- egixtrar upon executing a sale deed the moment the suit is disproed of”. Ona 
question as to the starting point of limitation for a suit to enforce specific performance of the agree- 
went, 


Held: The parties under the document contemplated a date which may be ascertained with 
reference to an event certain to happen, that is disposal of the suit pending at the time of the agreement 


and that would be the starting point. 
Sy gg A a N a ES 
< 1. ALR. 1926 All 361. 
~ Appeal No. 518 of 1946, 16th December, 1949. 
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Appeal against the decree of the District Court, North Arcot, Vellore, dated 
21st February, 1946, in O.S. No. 7 of 1945 (O.S. No. 61 of 1944, Court of the 
Subordinate Judge, Vellore). / 


T. K. Subramaniam Pillai for Appellants. 
C. A. Vaidpalingam, O. Radhakrishnan, and P. Rajeswaran for Respondents. 
The Judgment of the Court was delivered by 


Subba Rao, J—This is an appeal against the decree and judgment of 
the Court of the District Judge of North Areot in O. S. No 7 of 1945, a suit 
for specific performance of a contract of sale. The- facts are rather complicated, but 
it is necessary to give a resume for a correct appreciation of the contentions of the 
parties. One B. S. Muniswamia filed O. S. No. 125 of 1920 on the file of 
the District Court of C. and M. Station, a eee to enforce his money claims 
against one China Muniswami Goundar and obtained a decree therein. The suit 

roperties were brought to sale in execution of the decree and the decree-holder 
Pineelf purchased the properties and took possession on 5th May, 1924. Manicka 
Goundar the son of China Muniswami Goundar preferred a claim in regard to 
his share in the suit properties. As the claim was allowed, Muni ia 
filed O.S. No. 12 of 1924 on the file of the Court of the Subordinate Judge of Vellore 
for a declaration that he was entitled to attach and bring the plaint properties to 
sale in execution of his decree. To that suit Manicka Goundar and China Muni- 
swami Goundar were made parties. The suit was decreed. Meanwhile one 
A. P. Varadaraja Mudaliar obtained a decree against Manicka Goundar and China 
Muniswami Goundar in C. S. No. 834 of 1922. In execution of that decree the 
suit properties were brought to sale in the year 1927. Defendants 1 and 2 who are 
the | representatives of Muniswamiappa preferred a claim petition but that was 
dismissed and one Krishnamurthi Aiyar purchased the properties in court sale. 
They filed O. S. No. 68 of 1929 on the file of the Court of the Subordinate Judge 
of Vellore for setting aside the claim order. The decree-holder Varadaraja Mudaliar, 
the auction-purchaser Krishnamurthi Aiyar, the judgment-debtors, China Muni- 
swami Goundar and, as Manicka Goundar di his son Subramania Goundar 
were made parties. The Subordinate Judge of Vellore set aside the claim order: 
and upheld the title of defendants 1 and 2. Exhibit P-4 is the said ju nt dated 
27th ber, 1930. The auction-purchaser tred an appeal A. S. No. 34 of 
1931 on the file of the Court of the District Judge of North Arcot. The appeal 
was disposed of on 26th January, 1933, and the decree of the Subordinate Judge 
was set aside. Pending ap on 17th December, 1931, there was a partition 
between defendants 1 and 2 whereunder the suit pro es fell to the share of the 
first defendant. On 26th April, 1932, i.e., pending A. S. eee of 1931, the first 
defendant and the plaintiff entered into an agreement dated 26th April, .1932. 
Under that agreement the first defendant agreed to sell the suit properties to the 
plaintiff for a sum of Rs. 5,500. The vendor received Rs. 3,100 in the manner 
mentioned in that document and he agreed to take the balance of Rs. 2,400 before 
the Sub-Registrar upon executing the sale deed on the disposal of the suit pending: 
at that time. As the ap was allowed Krishnamurthi Aiyar took possession 
of the property on goth November, 198% in execution of his decree after removal 
of the obstruction by the plaintiff. e first and second defendants preferred 
an ap o e eea oe igant ihe deere A oN gaol 0 veu Si 
No. 466 of 1933. the title of the first defendant to suit property was negatived 
the plaintiff filed O. S. No. 40 of 1935 for recovery of the amount advanced by 
him under Exbibit P-5. The first defendant contended that that suit was premature 
as S. A. No. 466 of 1933 was pending. The suit was dismissed on the ground that 
it was premature. S. A. No. 466 of 1933 was allowed on 4th April, 1938, and the 
. decree in O. S. No. 68 of 1929 was restored. The result is that the title of the 
first defendant’ was affirmed. c first defendant thereupon filed a petition dated | 
21st October, 1940, for restitution of the properties from Krishnamurthi ae 
but that was dismissed as the third defendant, the mother of Subramania Goundar, 


` 
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obstructed. Defendant#’1 and 2 filed E. A. No. 105 of 1941 against China Muni- 
„swami third defendant and others for removal of Fobstruction, but it was dis 
missed. They filed O. S. No. 61 of 1942 on agrd h, 1942, on the file of the 
Court of the Subordinate Judge of Vellore for setting aside that order. To that 
suit China Muniswami Goun and third defendant, i.e., the mother of Subra- 
mania Goundar were made parties. Pending the suit China Muniswami Goundar’ 
died and the fourth defendant was added as one of the legal representatives. 
Before the suit was disposed of, on 14th September, 1943, the plaintiff applied 
under Order 1, rule 10 of the Civil Procedure Code to be made a party to the suit 
and the main allegation made in the affidavit filed in support of the petition was 
that the parties to that suit were colluding to defraud his rights. Notice’ of that 
petition was served on the advocate for the first defendant and the third defendant 
on. 14th September, 1943. That petition was returned for complying with certain 

uirements. Meanwhile, the parties to the suit rushed through a compromise 
and a compromise decree was passed on 2oth September, 1943, whereunder the 
first and second defendants after receiving a sum of Rs. 5,000 gave up all their 
rights in the suit properties. R. Muniswami Goundar (the plaintiff) filed the 
present suit on rath August, I for specific performance of the agreement 
embodied in Exhibit P-5, daied 26th April, 1932. 

The defendants contended inter alia that the suit was barred by limitation, 
that the agreement was affected by the principle of lis pendens, that the plaintiff 
having elected to file a suit for the reia al The purchase aey was iedod 
from fling the suit for specific performance and that the third defendant acquired 
a right by adverse possession. The learned District Judge held on all the aforesaid. 
points against the plaintiff and dismissed the suit. e plaintiff prefers the above 
appeal. 

The main question in the appeal is whether the suit to enforce the agreement 
Exhibit P-5 is barred by limitation. The learned counsel for the appellant as well 
as the respondents agreed that Article 113 of the Indian Limitation Act applied. 
But counsel for the appellant argued that limitition would start only from the 
date when he had notice that the performance was refused, i.e., the compromise 
decree in O. S. No. 61 of 1942, dated 20th September, 1943, whereas the learned 
counsel for the respondent contended that limitation would start to run from the 
date of the agreement itself, i.e., 26th April, 1932. Exhibit P-5 is the agreement 
entered into between the parties on 26th April, 1932. The relevant portion of the 
agreement reads as follows : ; 

“As regards the balance of Rs. 2,400 since a suit has been pending concerning the same property, 
I shall receive ıt before the Sub-Registrar upon executing a sale deed the moment suit is disposed of.” 
The parties therefore under this document contemplated a date which may be 
ascertained with reference to an event certain to happen. Whether the suit means 
the appeal then pending, i.e., A. S, No. 34 of 191, or is comprehensive enough 
to include a final determination of the suit by the highest court of ap the dates 
of the disposal of the appeal and of such determination by the Court of 
appeal are ascertainable with certainty. Article 113 as follows : 








— — 


© Desernption of suit. Period of limitation. Tints from wih period begins to run. 





11g. For specific performance Three years -» The date fixed for the performance, or, if 
of a contract. no such date is fixed, when the plaintiff 
has notice that performance is refused.” 





The principle underlying this article is apparent. When the date is fixed under 

the first part of column 3, limitation begins to run forthwith as the date is certain. 

But where no such time is fixed and where the party against whom the limitation. 

runs is not in a position to know of the occurrence of the contingency contemplated. 
2I 
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by the contract, time begins to run only when he has notice of the refusal of the 

ormance. 'The question is : what is the meaning to be attached to the words 

‘ date fixed ” in the first part of column 3. Do they mean the date by calendar 

-or are they comprehensive enough to include a date which can be ascertained with 

reference to an event certain to happen? ‘The principle applicable is the doctrme 

-of id certum est quod cerium reddi potest. This doctrine is stated in Broom’s Legal 
Maxims, page 423 (1oth edn.) : 

“That certainty need not be ascertained at the time, for if, ın the fluxon of time, a day will 
arrive which will make it certain, that us sufficient. As, if a lease be granted for 21 years, after three 
lives in being, though it is uncertain at first, when that term will commence, because those lives 
are in being, yet when they die it is reduced to a certainty.” 

‘The language used in the aforesaid passage is wide enough to include a date which 
though at the time when the contract was made was not known but could be 
ascertained by an event which subsequently was certain of happening. In Duncombe 
v. Brighton Club Co.1, the learned Judges had to construe the words “ if such debt 
be payable by virtue of some written instrument at a certain time.” Under section 28 
-of 3 & 4 Wm. 4, Chap. 42, a creditor would be entitled to interest only if the written 


instrument fixed a certain time for payment. Mellor, J., says at page 377: 


“ Tt does not seem to be material whether that is done with reference toa named event on whick 
payment is to be made, or by naming the day.” 

“The following maxim found in Broom’s Legal Maxims (5th edn., page 623) is 
approved : 

“ Although every estate for must have a certain beginning and a certain end, albeit there 

appears to certainty of years in the lease, yet, if by reference to a certainty it may be made certain, 
it sufficeth.”” 
In Muhiuddin Ahmad v. Majlis Rai*, there was a contingent contract of sale of 
property. The vendor offered to sell and the vendee to buy contingent on the 
-vendor’s title being decreed in a suit ing. decree in the suit having 
‘been in favour of the vendor’s title, the vendee filed a suit for specific performance. 
‘Though in that case the suit was not barred, whether the first part of Article 113 
‘or the second part was applied, the judgment indicates that the learned Judges 
were inclined to accept the date of the decree of the appellate Court on which the 
‘contract was contingent as the date fixed within the meaning of the -first part of 
the third column. In Pindiprolu Sooraparaju v. Pindiprolu Veerabadrudu*, the facts 
are: three brothers S, R, and K and their father made an arrangement which 
amounted to a division of the family properties. The father and R and Æ 
-continued, however, to live together. The father died first and then R, leaving 
him surviving A his widow and B his daughter. A and B did not claim R’s share 
but were content with maintenance. ere was, however, no surrender by A 
-f her rights. S and K entered into an agreement between themselves to the effect 
that K should enjoy R’s share and maintain A and By S De I oor 
piece of land at once and that after A’s death, S was to e half of Rs 
share. B died unmarried in 4’s lifetime and S predeceased A who died in 1891. 
‘In a suit brought in 1gor by the son of S to recover one half share of R’s property, 
Boddam, J., held that the agreement gave only a right to claim specific performance 
thereof the reversion should fall in, which right became barred as it was not 
-enforced within the statutory period after the death of the widow. At page 492 
the learned Judge says— 

“ At the death of the widow, therefore, the plaintiff's only remedy in my opinion was to sut 
Krishnayyz for specific-:performance of the contract made by Exhibit A. This right became barred 
~within years of May, 1891, when the widow died.” 


“Though the question was not discussed, this can only be supported on the principle 
that in the contract the date was fixed with reference to an event, namely, the death 
‚of the widow which was certain to happen. The learned counsel for the appellant 





I: C 10 Q.B. Cases 371. 3. (1907) 17 M.LJ. 505 : I.L.R. go Mad. 486 
2. (1884) I.L.R. 6 All. agr. 
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relied on Kashi Prasad v. Chhabi Lal}, in support of his contention. The plaintiffs. 
in that case made two usufructuary mortgages on 17th June, 1907. Subsequently 
they executed another usufructuary mortgage in favour of the defendants directing 
them to pay a portion of the consideration towards the earlier mortgages. As 
the defendants had failed to redeem the two earlier mortgages, the suit was filed 
for damages and also for a direction to the defendants to redeem the two earlier 
mortgages. The second relief was construed to be one for the specific performance 
of the agreement to di the earlier mortgages. So construing, the learned 
udges applied Article 11 Indian Limitation Act. At page 411 the learned 
upe held that the date Pins under Article 113 must be the date clearly mentioned 
e contract, whether the said contract be oral or in writing and that the force 
of the word “ fixed” implied that it should be fixed definitely and should not be 
left to be gathered from ‘the surrounding circumstances of the case. As no date 
was fixed in that case they held that limitation would run only from the date of the 
refusal which was well within time. This decision does not help the appellant as 
we also agree that the date cannot be gathered from the surrounding circum- 
stances but must be fixed in the contract idf 


The next decision cited is Alopi Parshad v. Court of Wards?. The contract in 

that case provided that B should finance A’s litigation in respect of certain pro 
and in return get certain share of the property after the passing of the decree. 
It also provided that if an appeal was preferred from the decree to the Privy Council, 
B would be entitled to a greater share. B brought a suit for the specific performance- 
of the contract more than three years after the date of the decree but within three 
years of the refusal to orm the contract. The learned Judges held that the- 

inciple certum est certum reddi potest did not apply to the facts of that case as 
m their view the date could not be ascertained. At page 26 they observe : 


“ The plaintiffs were entitled to get their share after the decree which undoubtedly means When 


the decree unassailable, On roth May, 1995, the € the ieee of Saleem Mohammed 
Shah had not become unassailable. It was li to be caged in an ap) to the Court,. 
and on the decision of such an by an to Hi Majer The roth ta May, 1925, 


cannot therefore be regarded as the date on which the plaintiffs berarie entitled to their share. 


With great respect we cannot agree with these observations. In our view it would 
be enough if the date fixed in the contract is ascertainable with reference to an event 
certain to happen. Mr. Subramania Pillai relied upon a decision of a Division Bench 
of this Court in Mallikarjuna v. Parthasaradhirao?. Under the terms of the contract 
in that case, the vendor promised to execute the sale deed when both of his brothers 
(appellants 1 and 2) or one of them (the second appellant)—there was some discre- 
pancy even on that point—who were students elsewhere returned to the village for 
the next vacation, 1.6., in May, June, 1 235 The ma Ee held that the 
agreement was too indefinite to be a date ormance of 
the contract. It will be seen that there was no definite evidence in ele case in 
regard to the contingency. Further, the contingency contemplated in that case 
was not an event certain to happen. It might be that neither of those broth 
might return in May or June, and therefore obviously the aforesaid doctrine co 
not be applied. 


We therefore hold that if the date can be ascertained with reference to an event 
certain to happen it will be a date fixed within the of Article 11g of the. 
Indian Limitation Act. In the present case the ap S. No. 34 of 1931) 
was disposed of on 26th January, 1933, and the ee a filed on 13th August, 
1944 and therefore the suit is clearly tarred under Article 113 of the Limitation 
Act. In the view we have taken on the question of limitation it is not necessary 
to consider the other questions raised by the learned counsel for the appellant.. 


_ In the result the appeal is dismissed with costs. 





V. S. ~ — Appeal dismissed.. 
1. ALR 1933 All. 410 (2). . 3. (1943) 2 M.L.J. 584: LL.R. 1944 Mad. 
2. ALR. 1938 Lah. 23. 742. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnk. Justice CHANDRA ReDD. 


The Public Prosecutor , ++ Appellant* 

v. 

Chakala Chenna Chitambarappa D tee, y .. -Raspondent: 
Madras District Municipalities Act (V » section249 1ead with section Keeping soiled 

clothes within municipal limits— Washing NG Beit pat Ay limi — Whether oe ee 


The gist of the offence under section 249 and Schedule V (a) of the Madras District Munici- 
palities Act, consists ın washing soiled clothes and not in keeping them for tho 
washing them. No licence is needed merely for the purpose of keeping soiled clothes the 
washing of which is done outside the municipal limits and therefore no offence would be 
committed in such a case. 

Appeal against the order of the Court of the Additional Second Class Magistrate, 
Anantapur, in C. C. No. goo of 1949. 

The appellant in person. 

N. Kotsswara Rao for Respondent. 

The Court delivered the following 


Jupoment.—This is an appeal by the State against the order of the Additional 
Second Class Magistrate of Anantapur acquitting the accused. The charge against 
the accused was that he failed to take out a licence during 1948-49 for keeping soiled 
clothes for washing and washed clothes without obtaining a licence under the 
Madras District Municipalities Act and thereby committed an offence punishable 
under section 249 read with section 313 (1) (a) of the Act. Section 249 (I) reads 
as follows : 

“ The Council may publish a notification in the district gazette and by beat of drum that no 
place within municipal limits or at a distance within three miles of such limits shall be used for one 


or more of the purposes specified in Schedule V without the (licence of the execute authority) and 
except in accordance with the conditions specified therein.” 


The relevant provision of law under which the offence is sought to be brought is 
clause (a) of Schedule V which is in the following words : 


“ Washing soiled clothes and keeping soiled clothes for the Purposc of washing them, and washed 
clothes.” 


The question to be considered in this case is whether-a licence is required even for 

keeping soiled clothes for washing when admittedly washing the soiled clothes took 

place outside the municipal limits. The trial Court put the construction upon 
this clause (a) that the licence is needed only for washing as well as keeping soiled 

clothes within the municipal limits and that no licence is needed merely for the 

pape of keeping soiled clothes the washing of which is done outside the municipal 
imits. 


The State has preferred an appeal against this order on the ground that the 
construction placed upon Schedule V a) by the trial Court is not correct. I do 
not think the order of the Stationary Sub-Magistrate is wrong. A plain i 
of the clause shows that to bring it under clause (a) of Schedule V it is n 
that washing also should take place within the municipal limits. The gist of the 
offence consists in washing soiled clothes and not in keeping them for the purpose of 
‘washing them without obtaining the requisite licence. It is not an offence merely 
to keep soiled clothes for the purpose of washing. If this construction is to be 
accepted every one that keeps soiled clothes for the purpose of washing them can 
be said to have committed an offence under section 249. 

I think the reasonable construction is that it is only a person who washes the 
soiled clothes and keeps soiled clothes for the purpose of washing within the 
municipal limits without taking out a licence that can be said to have committed 
offence. In these circumstances I hold that the construction placed by the Magis- 
‘rate is correct and is not liable to be revised. I do not therefore accept the appeal 
and the order of the lower Court is confirmed. 

V.P.S. 


—_—— Appeal dismissed. + 
* Cr. A. No. 808 of 1949. 


29th March, 1950. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. P. V. RAJAMANNAR, Chisf Justice AND Mr. JUSTIOE SOMASUN= 
DARAM. i 
F. X. D. Pinto and another l ..  Appellants* 

U. 
Sheenappa Malli and others .. Respondents. 

Mo tgage— Usufructuary—Clause for redemption unthin a tuns—Consirection. 


A usufructuary mortgage contained the following terms: “This deed of conditional sale is executed 
by us under the terms that the clay contained in the said property will be given to you alone and 
therefore, if the clay contained in the said property becomes useful to you, you shall obtain all the 


Ta 


clay contained in the said property for Rs. 3,000 .. . . In case we fail to sell the said clay jointly 
along with you to others within two years from this date, the end of the era irom fhis date, 
if we pay this mortgage amount Rs. 7,500 to you, you obtain that amount and the 


property shall be returned to us with a reconveyance executed with our expenses”. 

On a construction of the deed of mortgage, 

Hdd: That a from the clog on the equity of redemption which the clause in question will 
entail, if permitted, on the facts ane circumstances of the case, the mortgagecs not having at any 
time intimated to the mortgagors the decision to treat the sale of clay as concluded before the issue. 
of notice by the mortgagor offering to redeem the mortgage, the mo are precluded from 
pleading this clause to resist the demand for redemption. ence to e suit for redemption of such a 
mortgage, there can be no defence. Further it will be highly equitable to direct specific performance 
of the agreement after thc mortgagors have exercised their right of obtaining redemption on pay- 
ment of the full amount of the mortgage moncy. 


Appeal against the decree of the Court of the Subordinate Judge, South Kanara, 
passed in O. S. No. 1 of 1944, dated 13th November, 1945. 


K. Y. Adiga and K. Vittal Rao for Appellants. 
K. Srinivasa Rao and T. Krishna Rao for Respondents. 


The Judgment of the Court was delivered by 


The Chief Fustice—This. appeal arises out of a suit for redemption of a usu- 
fructuary mortgage for Rs. 7,500 executed on the 20th March, 1941, by plaintiffs 2 
to 4 and defendants 3 and 4 along with others who formed an undivided Aliya- 
santhana family in favour of defendants 1 and 2. The first plaintiff claims under 
a deed of simple mortgage executed on the 1st March, 1943, by the tort- 

rs under the first deed for Rs. 8,000 reserving thereunder a sum of Rs. 7,500 
to id to defendants 1 and 2 in satisfaction of the amount due under the mort- 

in their favour. The learned Subordinate Judge of South Kanara passed 
ppi for redemption and mesne profits substantially as prayed for by the plaintiffs. 
Defendants 1 and 2 are the ap ts before us. This ap however, relates 
mainly to the claim made by the appellants-mortgagees on some of the clauses 
in the mo deed to the clay in the mo lands. As the decision of the 
appeal depends entirely on a construction of the material clauses of the mortgage 
deed, it is necessary ‘to extract them : 

“ This deed of conditional salt is executed by us under the terms that the clay contained in the 
said will be given to you alone and therefore, if the clay contained in the said property be- 
comes to you, shall obtain all the clay contained in the said property for Rs. 3,000 (Rupees 
three thousand) and the said amount of Rs. 3,000 shall be adjusted by you towards the payment of 


the portion of this mortgage a nount payable to you. Ifyou do not want the said clay, the said clay 

be sold to others jointly by us and yourself within two from this date and that amount 
shall be paid to towards the payment of the portion of this mortgage amount. In case we fail 
to sell the said clay jointly along with you to others within two years from this date, by the end of 
the two years from this date, if we pay this mortgage amount of Rs. 7,500 to you, you shall obtain 
that amount and\the said property shall be returned to us with a reconveyance executed with our 
expenses, In that manner, if we do not pay the said mortgage amount, you shall after two years 
from this date sell the said clay to others by public auction, and the amount obtained in that manner 
shall be kept by you towards the payment of the portion of this mortgage amount. In that manner, 
for selling the clay, you shall be fully entitled. As mentioned above, in case we fail to pay the mort- 


t 





*Appeal No. 561 of 1946. 25th January, 1950. 
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amount relating to this, if, at the end of M: 1946, we pay to you in one lump sum the mort- 
pace amount Ari a rine as mentioned oe SARE Poet ahall be retama to us after 
executing a reconveyance with our expense.” 
It was not seriously contended by the ledrned Advocate-General who appeared 
for the appellants that there was a completed sale of the clay in favour of the 
appellants for Rs. 3,000 on the date of the mortgage itself. Such a contention 
would be in the of the express provisions which follow which clearly contem- 
plate that the sale has not been concluded. There then remain two alternative 
constructions which can plausibly be placed on the recitals. One is that the mort- 
rs shall sell the clay to the mortgagees for the fixed sum of Rs. 3,000 whenever 
c mortgagees required them to do so. The other construction is that the mort- 
gagees should have a right of pre-emption, i.s., the right of a first refusal but with 
the super-added condition that the price shall be Rs. 3,000. In other words, if 
the mortgagors chose to sell the clay, they should first offer it to the Mmortgagees at 
the fixed price of Rs. 3,000. 


In our opinion, if the first construction is adopted, then the clause will be in 
the nature off a clog on the equity of redemption. In Rangapya Chetti v. Raghava- 
charlu, on a consideration of the leading English cases on the subject Ramesam and, 
Reilly, JJ., held that if a mortgagee as a term of the mortgage enters into a contract 
to purchase or stipulates for an option to purchase any part of or interest in the 
poe premises, there would be a clog on redemption. This view is supported 
by the observations of Lord McNaughten in Samusl v. Farrah Timber Wood. 
Paving Corporation*, and an earlier decision in Noakes & Co. v. Rice?, as well as the 
later decision in Kreglinger caset. The rule that a mo ce is not allowed at 
the time of the loan to enter into a contract for the p of a portion of the 
mortgaged property or a part thereof is absolute. 


If, on the other hand, the clause is treated ab embodying a contract for pre- 
emption, it is not a case of absolute option. There is some divergence of judicial 
opinion whether such a contract would in all circumstances amount to a clog 
on redemption. But in the present case, it is not necessary to finally pronounce 
on this question, because unless the mortgagors make up their minds to sell, the. 
right of pre-emption does not arise. It was not alleged in this case that the mort- 
gagors attempted to or did sell the clay to any one else. The first plaintiff by the 
notice, dated grd March, 1943, offered to pay the entire amount of Rs. 7,500 and 
obtain redemption. In our opinion, though something may be said for a contract 
of pre-emption under which the mortgagees would have the right of first refusal, 
but the price is that which is either agreed upon beiween the parties or the market 
price, here we have a contract of pre-emption one of the terms of which is that the 
pec a shall not only give the mortgagees the first right of refusal, but th 
are er bound to sell, in case the mortgagees require, at a fixed price even thoug 
it be not the proper price on the date of the sale. Such a contract for pre-emption 
would be clearly a abe on the equity of redemption. 


Apart from this objection on the ground that this clause offends the rule against. 
clogs on the equity of redemption, on the facts and circumstances in the case, we 
consider that ihe appellants not having at any time intimated to the mo rs. 
the decision to treat the sale of clay as conclu before the issue of the notice by, 
the first plaintiff offering to redeem, they are precluded thereafter from leading 
this cluase to resist the demand for redemption. This is a suit for redeciption 
and to that suit there is really no defence on the of the appellant. Their 
claim in the written statement is virtually a claim for specific performance of an. 
agreement contained in the mortgage. It will be highly inequitable to direct 
specific performance of this agreement after the mortgagors have éxercised their 
. Tight of obtaining redemption on payment of the full amount of the mortgage, 
money. 





I (1928) 56 M.LJ. g18: LLR. 52 Mad. goo. 3. ; 
2. (1904) A.C. 323. 4 (1914) A C. 25. 
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e> For all these reasons, we agree with the Court below that the plaintiffs were 
perfectly right in tendering the, sum of Rs. 7,500 to redeem the mortgage. ' No other 
question was raised before;us. :The appeal therefore is dismissed: with the costs 
of the plaintiffs and defendants 3 and 4. - 
K. C. : i — Appeal dismissed. 
IN THE HGH COURT OF JUDICATURE AT MADRAS. 

bes : _ Present :—-Mpr,_ Justice CHANDRA REDDE PE 
T. N. Venkataraman and others > .. Petitionsrs* : 

eo" D; J x j j l 

Criminal Procedure Code (V of 1898), metion 177 and Madras Hinds (Bigany Tratos and Divorce) 
Act (VI of 1949), section 4— enm of Of offence. 

' The word ‘ ordinarily ’ in section 177 of the Criminal Procedure Code must be taken to mean 
“ except in the cases provided hereinafter to the contrary’ bo that the ordinary rule ás to juridiction 
is thatit is the area within which the offence is committed and not the where the offender may 
be found that determines the Court which has jurisdiction to try the offence. ' 

Hence it is only that Court within Whose jurisdiction that an offence of bigamy under section 4 ‘ 
of the Madras Act VI of 1 was committed that could try the accused charged with that offence 
and the residence of the o does not confer jurisdiction upon a Court to try an offence that 
took place outside its jurisdiction. ; 

So, where the offence of bigamy under section 4 of the Act was committed at Trivandrum, 
Capital of Travancore State, which is outside the jurisdiction of the First Additional First Class 
Magistrate at Trichinopoly, the latter Court has no jurisdiction to try the offence, i 

Petition praying that in the circumstances stated in the affidavit filed there- 
with the High Court will be pleased to-quash the proceedings in C. C. No. goo of 
1949 of the First Additional First Class Magistrate, Trichinopoly. ; 

C. M. Alagirisami for S. Ramachandra Aiyar for Petitioners. 

G. Gopalaswami for Respondent. i 

The Assistant Public Prosecutor (A. S. Sivakaminaihan) for the State. 

The Court made the following , 

Orver.—This petition raises a question relating to jurisdiction of the First 
Additional First Class Magistrate of Trichinopoly to try an offence under section 4 
of Made Art arti ry cep ay apna The 
complainant is the first ife of the first accused, the fourth accused being his second 
wife while accused 2 and g are his paternal uncle and aunt Diy A The 
first wife filed a complaint in the Court of the First Additional First i 
alleging that the first accused married her on 25th May, 1942, that he subsequently 
abandoned her and married the fourth accused who belongs to Travancore State 
at Trivandrum on goth June, 1949, and thereby committed an offence under section 4 
of the said Act and that the second and third accused abetted the first and fourth 
accused in the commission of the said offence. 

The petitioners herein raised an objection before the trial Magistrate that 
he had no jurisdiction to try the case as the offence of bigamy is alleged to have 
been committed at Trivandrum. This objection was overruled by the trial is- 
trate on the ground that the case falls within the exception to the general rule 
P offence shall ordinarily, be enquired into and tried by the Court within the 

| limits of whose jurisdiction it was committed. Section 4 of Act VI of-1949 
reads thus: ‘ . 

“ Notwithstanding any rule of law, custom or usage to the contrary, any 'marriage solemnised 
after the commencement of this Act between a man and woman either of wham has a spouse living 
my the R OF MED bales a a a me emcee ere re eae of 


of Madras.” 





s * Œ@.MP. No. 3181 of 1949. | T l i i 14th April, 1950. 
22 Ğ 
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This section declares the second marriage of a man or woman cither of whose 

use is living at the time of the second marriage void. But it does not provide 

r the venue: of the trial of the offence committed thereunder nor is there any 

other provision in the Act which deals with the jurisdiction of Courts to try offences 

committed under the Act. We have therefore to turn to the provisions of the 
Criminal Procedure Code for this purpose. 


The relevant provisions of the Code which deal with the jurisdiction of Courts 
to try offences are contained in Chapter XV of the Code. Section 177 of the 
Code provides that : , E 

“every offence shall ordinarily be inquired into and tried by a Court within tho local limits of 
whose jurisdiction it was committed ”. 
The only other section relevant for the purpose of this case is section 188 which is 
in the following words : 

“ When a subject of an Indian State commits an offence at any place without and beyond the 
, limits of India or........ provided that (notwithstanding anything in any of the preceding 

sections of this Chapter) no charge as to any such offence shall be inquired into in India unless the 
Polcal Agent, if there i one for the territory in which the offence in uleged to have been committe, 
certifies that, in his opinion, the charge ought to be inquired into in ia; and, where there is no 
Political Agent, the sanction of tho (appropriate Government) shal] be required.” 

Obviously this section has no application to the case under reference because it is 
not the case of the prosecution the requisite certificate under this proviso has 
been obtained for inquiring into the offence at a place other than the one where 
the offence was committed. 


So I have to consider only the applicability of section 177 of the Code to this 
case. The only question that falls io be decided is whether the expression “ ordi- 
narily be inq into ” implies that under certain extraordinary circumstances 
the Court has jurisdiction to try offences which are not committed within its 


This expression has been the subject of several judicial decisions both of this 
Court and of the other High Courts. In Mst. Bhagwatia v. King-Emperor}, the 
accused was committed to sessions to take his trial for an offence under section 
in respect of a marriage that tae aa outside the territorial jurisdiction of that 
Court. In ae uaa erent q the committal order a Bench of the Patna 

igh Court, laying down the principle that the proper Court to a charge of 
ae ieee of bigamy is the Court within whose jurisdiction the ieee was com- 
mitted, set aside the order of committal. This ruling was followed in Emperor v 
Govardhan Ridkaran*, which laid down that the word “ ordinarily” in section 177 
must be taken to mean “ except in the cases provided hereinafter to the contrary.” 
To the same effect is the ruling in Ramaarain v. Emperor’. The charge against 
the accused in the cited case was that he took or enticed away one Ranganayaki 
whom he knew to be a married woman from her lawful guardian from the Madras 
Presidency with the intent specified in section 494, retained her at Bombay with the 
same intent and committed adultery. Their Lordships agreed with the contention 
raised on behalf of the accused that the taking and enticing, if there was any, took 
place in Madras Presidency and the istrate in Bombay « no jurisdiction 
to try the offence and interpreted the word “ ordinarily” in section 177 as except 
otherwise provided for in this Code. 


ing to our own Court, in In re Kochunni Nair‘, it was observed at 
page 18 by Spencer, J., who was one of the members of the Bench as follows : 
ohe ordinary rule ŝa to jurisdiction is that it is the area within which the offence ix committed 
and not the place where the cr may be found that determines the court which has jurisdiction 
to'iey the obeice, See section 177 of the Criminal Procedure Code.” 
It must be observed that there are no special provisions as to the trial of offences in 
the Code under section 494. As I have already stated Madras Act VI of 1949 
1. (1924) LLLR. g Pat. 417. $ 3- LLR (1937) Bom. 4 : 
2. ALR. 1928 Bom. 140. 4 (1921) ar MLJ a ULR 4s Mid, iè 
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does not make any provision for the trial of offences committed under the Act. 
In In re Verghese! it was laid down by Yahya Ali J- that an offence of criminal 
breach of trust by sub-pledging the jewels in a Native State by a pledgee of British 
India can only be tried in that Native State and the British Indian Court would 
get jurisdiction to try that charge only when it is certified by the br RE ns Fas 
of the State or other prescribed authority as laid down by section 188 of the e. 

The same principle is reiterated in Antony D’Silva, In rs?. In that case certain 
persons of South Kanara District were charged under section 420 of the Indian 
Penal Code for selling toa resident of Travancore some lottery tickets and thereby 
' inducing the buyer of the tickets to with money without running a lottery. 
It was held down by the learned Judges (Happell and Govindarajachari, 
J- that the accused persons should be tried only in the Travancore State where 

e purchaser was deceived and made to part with his money and therefore the 
offence of cheating committed. i 

I expres my tful agreement with the principle laid down in the decisions 
referred to above and hold that it is only that Court within whose jurisdiction the 
offence of bigamy was committed that could try the accysed with that offence 
and that the residence of the offender does not confer jurisdiction upon a Court 
to try an offence that took place outside its jurisdiction. 

In this case admittedly the marriage took place at Trivandrum, Capital of 
Travancore State, which is outside the jurisdiction of the First Additio First 
Class Magistrate of Trichinopoly. 

I therefore hold that that Court has no jurisdiction to try accused 1 and 4 who 
are alleged to have committed the offence of bigamy under section 4 of Madras 
Act VI of 1949. Hence the proceedings against accused 1 and 4 are quashed. 

As regards accused 2 and g who are charged with abetment of the offence of 
bigamy, we have no evidence as to the place and nature of abetment committed 
by them, as, so far, no evidence has been taken. I do not therefore propose to 
quash the proceedings against accused 2 and 3. They will take their trial for the 
offences charged. - . 


V.P.S. ——— Proceedings quashed in part. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Racaava Rao. 
Arasappa Pillai and others .. Appellants* 


, U. 
V. Thandavan Pillai and another -. Respondents. 
Provincial Insolvency Act (V , section 2B-A (introduced by Act XXV —Whetker appli- 
ali ulane tastes of man E ke piel ee amily. oe) 


Section 28-A of the Provincial Insolvency Act introduced by Act XXV of 1948, would not 
apply to cases of insolvency of a manager other than the father o a joint Hindu family. 


Rameasastralu v. Balakrishna Rao, (1 2MLJ. 457: LLR. 1943 Mad. 8g (F.B.), Virupaksha 
Roddi v. Chanalal Siva Reddi, (1943) 2 ut} 87: rhe 1944 Mad. 212 relied on. 


Venkata Reddi v. Suryanarayanamurthi, (1947) 2 M.L.J. 507 not followed. 
Appeal inst the District Court, Mathurai dated reth A 1948, and 
por o . No. 211 TOA PRIT aenn thie destes of e Court of the 
ubordinate Judge of Mathurai dated 18th April, 1947, and passed in O. S. No. 57 
of: 1946. 
T. M. Ramaswami Aiyar for Appellants. 
M. R. Narayanaswami and K. Vaitheeswaran for Respondents. 
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‘ “The Court delivered the following 
.  Jovownyr.—The short question for determination in this appeal which evoked 
a long argument of two days in full and the better part of a is whether Act 
XXV of 1948 applies to cases of insolven E O ag eer 
Hindu joint family. I feel highly indebted to counsel for their forcible and pointed 
and in no sense unnecessarily prolonged argument, The lower appellate Court 


has ‘answered the question in the negative and the appellants assail the answer 
äs erroneous. 


The primary matter for consideration is the language of the body of new 
section 28-A together with the second proviso thereto and not the first of Act V of 
1920 which has come in by reason of Act XXV of 1948. In the body of the new 
section the crucial words are “for his own benefit”? and in the relevant proviso 
the material words are the words of reference to the 28th day of July, 1942. That 
date is the date of the judgment of a Full Bench of this Court reported in Ramasasirulu 
v. Balakrishna Rao! which throw adt ah ression of trust on the part of the Full 
Bench that the Central Legislature woul bring the Provincial Insolvency Act 
and the Presidency Towns Insolvency Act into line in respect of the difference 
between them that the latter contains section 52 (2) (b) for which there is no counter- 
part in the former. The trust so expressed has been fulfilled by the insertion of 
section 28-A in the Provincial solvency Act in terms osrbatim et litteratim identical 
with those of section’52 (2) (b) of the Presidency Towns Insolvency Act. 


Looking at the words “ for his own benefit ” occurring in the body of the er 
ee ee ee ee ca ee ee 
not to a manager other than the father. To use the language af Leach, 
the Full Bench judgment in Ramasastrulu v. Balakrishna Rao}: 


“The powers of a father-manager are greater than the powers of a manager who is not the 
father of the other because the ther has power not only to sell family property in order 
to discharge a famil ty, but also the right to sell his sons’ interest in the family estate to discharge 
Ee creat peonil d pended (Rar ike, ave aac been Oni ay T or illegal purposes. 

father’s power to sell his sons’ pr must be taken to be a power falling within section 


52 io, Presidency Towns Insolvency Act, but the of a manager who is not the father 
a He coparceners to sell family Amca to mest a ly liability in not a power which he can 
Sre for hi is exclusive benefit, and section 52 (2) (b) may not apply in such a case ” 


Then again, in Virupaksha Reddi v. Chanalal Siva Reddi*, in which Krishnaswami 
A ai who had been himself a party to the Full Bench ruling, delivered 
the ju t of the Court consisting of himself and Mockett, J., it is observed at 
page 215 of the report that while the father’s power being a power which he could 
exercise for his own benefit within section 52 (ay Sh of the Presidency Towns Insol- 
Act, would vest in the Official Assignee, the manager’s power would not, 
-as his power is exercisable for the benefit of the family and not for his own. I 
realise that the observations in the one case as well as in the other which I have 
extracted are obiter: but they undoubtedly tend to support the prima facie cons- 
truction above indicated of the language of the statute with which we are con- 
cerned, which is modelled upon the langusge ct the, comespoading secon or te 
Presidency Towns Insolvency Act. 


As against these observations my attention has been drawn by learned counsel 
‘for the appellants to a sentence in judgment of Gentle, C.J., on behalf of the 
-Obur consisting of himoelf and Govindirajechary, J. in the case reported in Venkata 
Reddi v. Suryanarayanamurihi? which runs‘thus : 

“Atth of the sale it ordinarily believed that the power, held manager of 
Hindu family and alo by a father, who wae a member Co Pincu sami a 
To ani Beca hg aa eE yo emt Hindu on Official Recei 

the Provinceal Inso Act as ly it does pursuant to section 52 (2) (È) of the Presidency 
Toone kals det”. 





I. (1942) 2 M.LJ. 457: ILR. 1943 Mad. a. (1943) 2 ML. J. 87: LLR, re MURIR 
83 (RBS 3- (1947) 2 M.L.J. 507. 
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The clause of the sentence underlined .{italiċised) by me is stressed by counsel as 
entitled to great weight as an expression of opinion of a judge ofample i 

on the Original Side of this Court as well as of the Court at Calcutta. As 
-between the two sets of observations referred to I have no hesitation in preferring the 


former to the latter as more consonant to the actual normal meaning of the words 


“for his own benefit ” in the statute. 


I may also notice that these words which have been copied into the Presidency 
Towns Insolvency Act from section 38 of the English Bankruptcy Act have been 
in England interpreted as meaning “for his own exclusive t”? in a case 
reported in In re Taylors Settlement Trustt, That case is referred to in Williams 
on Bankruptcy, 16th Edition at page 266 in these terms : 

“ Where a settlor by a voluntary settlement directing his trustees to accumulate and invest income 
reserved to himself power to require the whole of the income for any , or the whole income remain- 
ing uninvested, to be id as to one half to himself and as to one toalady who afterwards became 
his wife, Eve, J., that the power was indivisible and could not be exercised by the settlor for his 
‘own benefit within the meaning of sub-section (b), and, in consequence, that his capacity to exercise 


. it did not pass to his trustee in 


It is clear that as ruled by the Privy Council in Trimble v. Hill’. 

F “Where a Colonial Legislature has passed an Act in the same terms as an Imperial Statute, and 
the latter has been authoritatively construed by a court of appeal in England, such construction 
should be adopted by the courts of the Colony. 

The same’principle, in my opinion, applies to the construction of section 52 (2) Q 
of the Presidency Towns Insolvency Act by courts in this a in os ae os e 
corresponding terms of section 38 of the English Bankruptcy Act have been construed. 
in a particular manner by English Courts. It is argued for the appellants relying 
on the observation of Krishnan, J., in the Full Bench ruling in Ssstharama Chettiar v. 
Official Receiver, Tanjore?, that a general power of appointment under the English 
law isa different thing in law from power of the Hindu father or manager 
under the du law. Te mace that observation the ‘learned Judge was dealing 
with the argument before the court that a power could never be treated as property 
in view of the English ruling in Ex parts Gi A Meehan A That not, 
I am clear, invalidate the process of interpretation that I am adopting of the words 
“for his own benefit ” in section 52 (2) (b) of the Presidency Towns Insolvency 
Act with the aid of decisions on the meaning of the same words in the corresponding 
section of the English Bankruptcy Act. 

It is contended for the ap t that there are decisions of this Court in Ran- 
gaypa Chettiar v. Thanikachala Mudali*, (of a single Judge, Subramania Ayyar, J.) 
and in Nunnu Setti v. Chidaraboyina* of a Bench (Bashyam Ayyangar and Meare: 
YJ.) which interpreting the words “‘ for his benefit” in section go of the Insolvent 

tors Act, 11 and 12 Victoria, Chapter 21 sections 7, 30 have held them to be 
of sufficient amplitude to cover the power of a manager who is not the father to 
sell the interests of his coparceners for hs R binding upon the coparcenary. 
It is urged that there is no substantial difference between those words “for his 
benefit”? and the words “for his own benefit ” which occur in section 52 (2) (b) 
of the Presidency Towns Insolvency Act and in the new section 28-A of the Provin- 
cial Insolvency Act. Whether the learned Ju in those cases did or did not 
mean a distinction between the two sets of wo d I am prepared to assume 
that they did not mean any such distinction—there is no doubting the fact that a 
course of decisions under section 266 of the Civil Procedure Codé then in existence 
(section 60 of the t Code) illustrated by hte Lalubhai v. Vajbhukandas 
Fagpivandas™ and darmal v. Aranvapal S entered into the reasoning 
of the learned Judges in their interpretation of the words “for his benefit ™ in 
section 30 of the Insolvent Debtors Act there in question. 





1929 1 Ch. 495. Fe 1895) I.L.R. 19 Mad. 74. 
1879) 5 A.C. : I LLR at Mad. 214. 
I I.L.R. 11 Bom. 97. 


192 3 ML J. 269: LLR. 49 Mad. 7- 
) 8. (1896) I.L.R. 21 Bom. 205. 
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The relevancy of that course of decisions under a different statute to the inter- 
pretation of the Presidency Towns Insolvency Act has been negatived by the Privy 
Council in their decision in Sat Narain v. Behari Lal!, in no uncertain terms. Says 
Sir John Edge in delivering the judgment of their Lordships at page 11 of the report : 


His Lordship further observes at page 12 of the report : ` 


“ Their Lordships do not intend to say one word which might have the effect of disturbing 
and raising doubts as to decisions under on 266 of the Code of Civil Procedure, 1882, or under 
section 60 of the t Code but they must deal with the matter upon the words of the statute which 


has to be applied in this case. 
Moreover, while their Lordships in fact refer to Rang, Chetti v. Thanikachala 
Mudali*, Nunnu Setti v. Chidaraboyina* and Fakirchand Motichand v. Hurrukchand*, 
in the course of their judgment, it is only to put them aside as cases decided. under 
a different statute as appears from their Lo ips’ observations to be found at page 
23 of the report. As ven, J., remarks in Official Receiver, Ananthapur v. Rama- 
chandrappa® referring to following observation of Bashyam Ayyangar, J. in 
Nunnu Setti v. Chidaraboyina?: 
“ If the question were res integra and not covered a courre of judicial decisions, bearing upon 
i ion occurting in section 266 of the Civil Procedure Code (new section 60) 
ing member of a joint Hindu family has over the interests and shares of the junior members in the 
, is within the ing of section go of the Insolvency Act, a power vested in the insol- 
vent which he ran lawfully exercie or his oe 

“ Since the Council have now deprecated the practice of deriving an anal secti 
S66 af the O Procedure Cts tel ave atom ths Gree em o oe ec eles 
stood in the learned Judge's way, this obscrvatian is entitled to much weight as an expression of Justice 
Bashyam Ayyangar’s personal opinion ”. z 
Mr. Ramaswami Ayyar for the a ts has in support of the appeal also relied 

n the reference to 28th day of July 1942 in the second proviso to section. 28-A 
of the Provincial Insolvency Act as indicating that since that is the date of the 
decision in Ramasastrulu v. Balakrishna Rao® which was itself concerned with the 
right of a manager of a joint Hindu family not the father, to sell family assets to 
discharge debts which are payable out of the joint estate as or as not property within 
section 2 (d) of the Provincial Insolvency Act, it follows that the Legislature had 
in mind cases of managers, not fathers, as well as cases of father- in enacting 
section 28-A. He has also drawn my attention in particular to the observation 
at page 94 of Ramasastrulu v. Balakrishna Rao® which is as follows : 

“ If we are to have regard to the judgments of the Privy Council in the Lahore as we must, 
we must hold that under the Provincial Insolvency Act manager’s power to sell does not vest 
in the Official Receiver ”’. i 

As regards the argument founded upon the reference to the date in the. proviso 
I am not to say that prima facie it is without force. At the same time as 
observed by Lord Halsbury, L.C., in his speech in the House of Lords in the case 
in West Derby Union v. Metropolitan Life Assurance Society?, a proviso cannot be so 
Tean oh te us ee Lini Die previous part of ihe section of Witiel it is à proviso should 
imply by law the existence of words there of which there is not a trace in the previous 
words of tho sctioñ iteli So to read, rules his Lordship, would certainly be a 
very serious invasion upon any rule of construction by which any document, whether 
an act of Parliament or anything else, has ever been construed, and one should 





1. (1924) 47 M.LJ. 857: L.R. 52 L.A. 22: - (1928) 55 MLJ. 721: ILR. 52 Mad. 
I.L.R. 6 Lab. 1 (P.C.) a4 at 251. 


2. (1895) LLR. 19 Mad. 74. 6. (1942) 2M.LJ. 457: LLR. 1943 Mad. 
3. (1902) LL.R. 26 Mad. 214. 83 (F.B.). 
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be very much averse indeed to lend any countenance to such a mode of construing 
a proviso. 

Then as regards the argument founded upon the observation of Leach, C.J. 
at Bop ON v. Balakrishna Rao1, I am perfectly clear that the learned 
Janet not mean to say going back upon the view already resed. by him 
at pages go and g1 of the report and refi to in the foregoing part of this judgment, 
anything to the effect that under the Presidency Towns Insolvency Act the s 

to sell would vest by reason of section 52 (2) (b), while under the Provincial 
Act it would not so vest for want of a similar provision. 

I have refrained from entering into any detailed discussion such as has been 
attempted at the hearing by counsel on both sides of the case law prior to the enact- 
ment of Act XXV of 1948, except in so far as strictly necessary to the interpretation 
of the words of section 28-A which that Act has introduced into the Provincial 
Insolvency Act V of 1920. In my opinion, such a discussion is not, except to the 
extent indicated herein relevant to the interpretation of the statute ete which 
Tam concerned. I may add that the view taken by me accords with that 
in Mayne on Hindu Law and Usage, latest Edition, paragraph 350 and 350 (a) 
at pages 442 to 446. ` 

In the result, the second appeal fails and is dismissed with costs. 

No leave. 

K. C. i — Appeal dismissed. 

IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice SATYANARAYANA RAO AND MR. Justice VISWANATHA 
SASTRI 


Rasa Koundan and another .. Appeilaats* 

v. : ; 

-Janaki Ammal and another ; .. Respondents. 
Madras Hindu ious Endocoments Act (LI amended by Act V 7 A— 
eis teres r ARAN rar bt Vel ae) td, 


pay earar ch i comprising à . 
enfranchisememi—]f available to resist seii for possession by granits after the enfranchisemeni. 

After the enactment of section -A of the Madras Hindu Religious Endowments Act the Govern- 
ment disannexed in 1 eenaa tants “Which were etd the plaintif’s predecessor-in-title as 
devadasi service inam rendering service in a temple and granted a title deed to the plaintiff. 
The mam grant in question consisted of both the warams. The intiff’s suit for posession was 
resisted by the defendants on the ground that they had acquired ti c by adverse possession, 

Had: The inam title deed of 1931 created a fresh title in the plaintiff and the defendants cannot 


resist the suit for possession and rely on long ion which had when the service tenure sub- 
ofc tr any WED wae i under the Jaw of limitation is not the title on which 
the plaintiff is now suing to recover. 


Venkaia Jagannache v. Vosrabadrayya, (1921) 41 ML.J. 1 : LR. 48 I.A. 244: LLR. 44 Mad. 
643 (P.Q.) relied on, 

Mrddela Yenedi v. Meddela Ramalakskmamma, (1946) 1 M.L. J. 85 considered and not approved. 

Per Virwanatke Sastri, J.—If on the date of the enfranchisement a person had acquired no title 


as against tho Government sixty years adyerse possession) to the land and the inam is resumed 
a! e iaat aei deed, he would have no right of action against 
A z i z 


the grantee. The ts which he might have the the enfranchise- 
ment are wiped out by the enfranchisement by section 44-A of the Act which involves 
a resumption and re-grant of the land. 


Appeal against the decree of the District Court, Salem, in A. S. No. 25 of 1945, 
peee et the decree of the Court of the District Munsif, Santaridrac ot 
in O.S. No. 411 of 1942. | 


D. Ramaswami Aiyangar $r the Appellants. 
T. Krishna Rao for Respondents. 
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`. In pursuance of an ortler of reference. by Panchapagesa Sastri, J., this appeal 
coming on for hearing, the Court delivered the following i 


'  JODOMENTS: Sdtyanarapana Rao, J.—Defendants 1 and g are the appellants 
in this second appeal. The lands in-'suit of the extent of 5 acres 20 cents 
‘were held by the plaintiff’s predecessors as Devadasi service inam for 
rendering service in a temple. After the enactment of section. 44-A by the 
Madras Hindu Religious Endowments Amendment Act (Madras Act V of 
1929) the Government disannexed the inam ‘from the service and ted a 
title deed to the plaintiff on 13th April, 1931, which is marked as Exhibit b in the 
case. ` The plaintiff instituted the suit for recovery of ion of the property 
from the defendants who resisted it on the gro that they had acquired 
title to the lands by AEE POREO Without: referring to the long history 
of the previous proceedings in suit it would be sufficient for the ERT of 
disposing of this ap to state that, on an issue’ remitted for trial by District 
Court, it has now n finally determined that the inam grant consisted of both 
the warams. The only question that remains for disposal in this second ap 

is ‘the effect of the enfranchisement cra of the year 1931 on the title of the 
plaintiff. The contention urged on behalf of the plaintiff in. the court below and 
which found favour with the learned District Judge is that the inam title deed of 
1931 created a fresh title and that the defendants could not resist the suit for 

sion and rely on long possession which they held when the service tenure ip es ted. 
as the title, if any, which was then extinguished under the law of limitation is not 
the title on which the plaintiff is now seeking to recover possession of the’ property. 
It has also been found by the courts below—and it is not disputed re us— 
that the defendants failed to establish a title by prescription as against the Govern- 
ment as they were not in possession for the required statutory period of sixty years. 
The case has, therefore, to be considered on the footing that the inam grant in favour 
of the plaintiff’s predecessors-in-title comprised both the warams and that the 
grant is a service grant which was recognised in the inam proceedings of 1860 by 
the issue of a title deed—title deed No. 33—and that the defendants’ only defence 
is long possession at a time when the service tenure subsisted. If, as contended 
by the plaintiff, she had acquired a fresh title under the enfranchisement proceed- 
ings of 1931 the defendants’ prescriptive title which commenced and which was 
: when service tenure was subsisting would be of no avail as it is not that 
title on which the plaintiff is now relying to seek to recover possession of the property. 


It is no doubt true that an enfranchisement of an inam does not always imply 
a resumption of the original t and a re-grant of the property. In order to 
determine in a given case the effect of an enfranchisement on the title to the property, 
one has to examine the tenure on which the land was previously held and which 
was sought to be altered or substituted by a new tenure by the enfranchisement 
proceedings. If, as in the case.of karnam service inam, the lands constitute emolu- 
ments attached to the office or as remuneration for the service and annexed to it, 
the enjoyment of the pro follows the title to the office or the liability to render 
service. The succession to the service may be governed by the ordinary principles 
of the persona! law of the parties, Hindu law as in the present case or may-be governed 
by the Hindu law as modified by statute as in the case of karnam service inam lands. 
In the case of karnam service inams, it may be mentioned that the only statutory 
modification is that the claimant has to show that he is entitled to succeed to the 
office under the .Hindu law on the principle of Bae aoa but that by itself 
would not give hir an automatic right to the office. right has further to'be 
recognised and an appointment to the office must be made by the Government 
because the statute relating to hereditary village offigers lays down certain qualifi- 
cations for a person to get himself apparten to the office even though he may be 
in the line of succession. In the other cases of service tenures, the succession to 
the tenure is governed by the ordjnary rules of the nal law unless there are, 
statutory maodifestions’ and on ‘principle the emolument or property annexed 
to the service in either case follows the office or the service as the case may be. 


‘It was at one time th 
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The title, therefore, to the enjoyment of the property rests not upon any independent 
title to the pro but upon the right to the office or the service. There may be 
other classes of cases where a person holds property hereditarily but with an obli- 
gation attached to it to render certain services. In such a case, the title to the 

perty is regulated by the personal law of the parties and wherever the property 
ollows the obligation which is attached to that property also follows so that the 
title in such a case to the property and the right to enjoyment does not depend 

m the right to the office or the duty to render service. To the latter classes 
of ‘cases the decision in Narayanna v. alamma (Chittedipakem case)! belongs. 
To the former class the decision of the Judicial Committee in Musti Venkalajagannadha 
v. Musti Veerabadraypa® belongs. In Chitisdipaliem case1, the dispute was whether 
the widow in whose favour an inam title was granted in 1865 after the inam was 
disannexed from service, acquired an absolute title to the property which was the 
subject-matter of the inam title deed or whether she held ihe property as a widow 
succeeding to her husband’s estate. If it was her absolute property, the devolution 
would be different and would not follow the line of succession to the husband’s 
estate. If however the title acquired under the Inam title deed is not a fresh title but 
only a confirmation of the previous title which the husband held and which devolved 


“upon her under the Hirdu law the property would devolve after her death upon 


her husband’s heirs. As the obligation to render service was merely an obligation 
attached to property it was held, ing regard to the nature of the paliem tenure 
that the enfranchisement in favour of widow did not confer upon her a fresh 
title to the lands. The unsettled paliems, it may be mentioned, whith were consi- 
dered in that case were never brought under Regulation XXV of 1802 and were 
never settled, but notwithstanding that fact they stood exactly in the same Neca 
as the title to the property as the Zamindaris which were dealt with under 
that pee So far as the proprietary rights are concerned, therefore, the 
unsettled paliems and the settled zamindaris stood on equal footing as was pointed 
both in Narayanna v. eds eur’ and also in Venkata Jagannadha v. Vesrabhadrayya*. 

ought—and it was the view of Justice Bhashyam Aiyangar— 
that enfranchisement did not imply a resumption and a re t and that it was 
always a confirmation of an earlier title. This was the view. him, dissenting 
from the earlier Full Bench ruling in Venkata v. Rama? in the known case of 
Gunnaiyan v. Kamakchi Aiyar*. His view was based largely upon an examination 
of the various regulations and also upon the decision in the Paliem case in Narayanna 
v. Chengalamma1. ‘This decision was confirmed by a Full Bench of this court in 
Laks, | v. Bommireddipalli Chalamaypa*. When the matter went up to the 
Privy Council in Venkata Fagannada v. Veerabadrayya*, the whcle question was 
re-examined and it was held that Venkata v. Rama? was rightly decided and that 
the view of Bashyam Aiyangar, J., in Gunnaiyan v. Kamakch Aiyar* was erroncous. 
The decision in Narayanna v. Chengalamma1 was explained by their Lordships of the 
Judicial Committee as standing on an entirely different footing from a case where 
the lands were attached to a service tenure like the Karnam’s office which was 
then under consideration. It was pointed out by their Lordships : 


“ When a Pala was abolished in so far as the duty of rendering mili service was concerned, 
the estate was continued with all its hereditary incident to the Pals age UO ES AAE H T 
pomessed by a xamindar. It was different with to the case of a A hereditary right 
m a karnam or his family can only, at the utmost, said to constitute a certain spes (as he has only 
a right to get himself selected to the office) among persons within the area of selection of those eligible 
for the office. ....... The of selection rests with the administrative officials, who e 





1. (1887) LL.R. 10 Mad. 1. ; 4 (1903) LL R. 26 Mad. 339. 

2. ie 4° MLJ. 1: LR. 48 I.A. 244: 5. Ne 17 M.L.J. 101 : PLR. go Mad. 
LLR. 44! 643 (P.G). s 434 (F.B.). 
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. It is now contended on behalf of the appellants that the present case falls 
within the principle of Narayanna v. Chengalamma? and that it differs from the decision 
in Venkata fagannadha v.  Veerabadrayya® as there is no question of any selection 
of an heir to a Devadasi as in the case of a Karnam’s office. The language of section 
44-A makes it quite clear that the inam constitutes remuneration for the service 
to be performed by Devadasis and that it was annexed to that service by the Govern- 
ment. This view of the section is also supported in the present case by the facts 
themselves, for we find that in the inam proceedings of 1862 the entry in the Inam 
Fair Register, Exhibit P-7 (a) shows that this inam was treated as a service inam to be 
continued to the pagoda so long as the service continued. In the light of the finding 
now reached by the Courts below that the grant comprises the land and not merely 
the melwaram, it must follow that the service tenure was attached not only to the 
melwaram, but also the kudiwaram. The Government, therefore, by the enfran- 
chisement proceedings of 1931, disannexed the inam, that is, both the warams 
from the service to which they were subject up to that date ; the result of which 
was to place the land at the absolute die of the Government. They could 
have done anything with it—either granted the kudiwaram and the melwaram 
to some other person or might have continued ihe kudiwaram in the previous 
holder but subject to the payment of quit rent. Itis the latter alternative that the ;, 
Government elected to follow, having regard to their policy that long possesšion 
held by an inamdar should not be disturbed. In these circumstances, the only 
conclusion possible is that the enfranchisement created a fresh title to the land under 
the inam title deed of 1931. It is not as if the holder, i.e., the plaintiff and her 
predecessors, held the kudiwaram interest in the land under an independent title 
without reference to the Government and it was that title which the defendants had 
acquired under the law of prescription. The title to the melwaram and the 
title to the kudiwaram in the present case were held on the same footing from the 
Government, in the first instance under a service tenure and when it was put an 
end to, or, in other words, was resumed, the land must be taken to have been 
re-granted to the holder on payment of quit rent as stated in the inam title deed. 


Section 44-A, clause (1), provides for various kinds of granis, ‘The first clause 
relates to grants of land; the second clause relates to grants of melwaram alone 
and the third clause relates to grants partly of lands and partly of assignment of 
revenue. For all these kinds of grants provision is made to enfranchise and to 
grant an appropriate title deed. Of course the quit rent levied has to be paid 
to the temple for whose benefit the mam was originally granted. The argument 
now is that notwithstanding these provisions under clause (6) of section 44-A the 
ne of a person who had acquired title by prescription are protected. Sub-clause 

states : 

_ “No order passed under sub-sectians (1), (3) and (3) shall operate as a bar to the trial of any 
uit or issue relating to the right to enjoy the or assignment of land revenue or produce derived 
from land as the case may be.” 

It is difficult to read into this clause an exception in favour of and for the 
benefit of a person who had acquired title by prescription. It may be that this 
clause was intended to clear doubts ing jurisdiction of civil courts or it may 
be that, though the enfranchisement was effected rightly, the grant of title deed 
really enures to the benefit of some other person than the grantee and there may 
be other questions which it is not pdssible for the Government to determine in a 
summary ing of the kind contemplated by section 44-A. It was intended 
by this clause to leave open all such questions to be fought out in a regularly insti- 
tuted suit in a civil court. It is inconceivable, and it is impossible in my opinion, 
to think or to read into this section a saving of the rights in favour of a person claim- 
ing that he had acquired title to the property by adverse possession. I say it is 
impossible because the title which was acquired by prescription and which by 
the law of limitation operating as a statutory conveyance was the title to the kudi- 
ee ee es, ee TO ene RUG 
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waram held on service tenure which the predecessor-in-title of the plaintiff possessed 
in the inam. That tenure was now put an end to by a competent authority and 
there is an end of the title of the defendants. That title cannot be revived and is 
not intended fo be revived by anything that w qaiea n Taur (6) of the section. 
Unless there is an express provision a clear intention to save such rights, one 
cannot read into the permitting a right of suit an exception in favour of 
such rights. It is therefore impossible for the defendants to sustain the plea that 
their title by adverse possession would be of avail even against the title which the 
lamtiff derived under the inam title deed of 1931. _ It cannot be disputed that 
i ing the service from the land in 1931 which is an act of enfranchisement 
the land became available to the Government, freed from any prev title which 
was not available against the Government and it was at their absolute disposal and 
they could have granted it, as stated already, to any person. The inam title deed 
therefore recognised the right of the plaintiff to the kudivaram as well as the mel- 
waram in the properties subject to the payment of the quit rent mentioned in 
the title deed. In my opinion, therefore, if datacion betwen the title to the’ 
f and the title to office and service which the property follows for enjoyment 
te the older of the office or the person rendering the service is kept in mind there 
is no difficulty in determining the question when and under what circumstances 
an enfranchisement of a service inam by Government would have the effect of 
cresting Sen Fee a The rules framed by the local Government 
under Act also make it clear that when an enfranchisement is made under 
this section the old title deed should be cancelled and a new title deed should be 
granted and that is what has been done in this case. The old title deed 33 was 
cancelled and in its stead new title deed 3 was granted to the plaintiff. 


Reference was made in the course of the arguments to a decision of Justice 
Chandrasekhara Aiyar sitting as a single udge reported in Maddsla Yenadi v. Maddsla 
Ramalakshmamma}, in which the learn Judge if I may say so with respect laid 
down very broadly that as regards the Devadasi service inams there is no rule that 
the enfranchisement under section 44-A now made extinguishes the old title and 
creates a new one. The learned Judge observes that the rulé that the enfranchise- 
ment of service inam implies a resumption and a re-grant does not apply to all 
service inams irrespective of their nature. One need not quarrel with this state- 
ment of the law because, as has been pointed out already, it is not in every case 
that the enfranchisement has the effect of resumption and re-grant. It depends 
upon, no doubt the extent of the grant and the tenure on which the inam was 
held. If the grant was only of the melwaram, the kudiwaram interest having already 
been vested in the grantee, the enfranchisement would have no effect upon the 
kudiwaram interest in the land. The grantee and his or her successors would 
continue to hold the kudiwaram interest in the same yight as before and enfranchise- 
ment does not touch it. Again, the service may be an obligation merely attached 
to the property and it may follow the title to the property as in the case of Paliem 
tenures, or, as in the present case, it might depend upon the title to the service or 
the office, in which case if the service is put an end to and a title deed is granted 
that title would operate as a fresh grant. The extent of the re-grant has to be 
determined with reference to what was originally granted as an inam because it 
was only what was granted by the Government that the Government are entitled 
to resume and re-grant. If the grant was of the fullest extent, that is the land 
itself, it would be perfectly open to them to put an end to the entire grant. All 
these questions have to be answered with reference to the facts of each case and no 
exception, therefore, can be taken to the statement of one learned Judge that in 
all cases it cannot be said thgt the enfranchisement has the effect of operating as a 
resumption and a t. But with reference to the learned Judge’s observation 
in the case regarding Devadasi service inams, it is not clear even from the printed 
records in the case whether the grant in that case was of the land itself or whether 
it was of melwaram alone. If it was of melwaram alone, it may be that most of the 
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remarks of the learned Judge would be justified as the enfranchisement would not 
have the effect, to any extent, of touching kudiwaram interest in the land. 
If, on the other hand, the learned Judge intended to lay down that, notwith- 
standing the clear language of section 44-A indicating that the land was 
attached to the service and was annexed to it, the effect of enfranchisement in 
such a case would not have the effect of creating a fresh title, I must respectfully 
differ from the view of the learned Judge. The learned Judge also observed that 
most of the decisions which were quoted before him related to inams held by village 
officers and the view that enfranchisement in such cases had the effect of operating 
as resumption and a re-grant was justified by some rule of public policy. I do not 
think, however, that in disposing of the case in Venkata JFagannadha v. Veerabadrayya}, 
the Judicial Committee rested their decision on any rule of public policy. It was 
merely based upon the nature of the title to the property which was always d - 
dent upon the right to the office. If the right to the office was terminated by e - 
chisement the right to the properties also followed suit and the t subsequently 
“made would confer a fresh title upon the tee. The learned Judge also refers to 
the language of section 44-A, sub-clause (6) as supporting his view. For the reasons 
stated already with reference to this clause, I fail to see how this clause supports the 
view that enfranchisement does not extinguish the old title and create a new.title. 
In my ju nt, the decision of the learned District Judge in the present case that 
the plaintiff had acquired a fresh title under the inam proceedings of 1931 and that 
she is entitled to a decree forspossession of the properties is perfectly justified. 
The result is that the second appeal fails and is dismissed with costs. 
Viswanatha Sastri, 7.—The case having been referred to a Bench at the instance 
of Panchapagesa Sastri, J., on account of the importance of the question of law 
involved, I would add a few words of my own. 

- Section 44-A of Madras Act II of 1927 was inserted by section 2 of the Amend- 
ing Act V of 1929, with a view to discourage and abolish the institution of Devadasis, 
the Legislature having been of the opinion that the dedication of young girls: for 
service in Hindu temples had been attended with results injurious to the community 
and degrading to the individuals concerned. Under the section, the Provincial 
Government is enjoined to enfranchise lands held by Devadasis as remuneration 
for their services, that is to say, free the lands from the condition of service and make 
a fresh grant thereof subject to the levying of rent or quit rent or as prescribed 
in the section. The inam with which we are concerned inthe present case isa 
Devadasi inam granted to the predecessors-in-title of the plaintiff as remuneration 
for the ormance of services in a Hindu temple. The original t was, as 
is now found, on the admission of the parties, of the land itself and not merely 
of the assessment or the land revenue. The final order . of the Inam Commis- 
sioner dated 26th June, 1862, was to the effect that the lands of the extent of 5 
acres 56 cenis. were to be continued to the pagoda so long as the service in the 
temple was rendered by the grantees and their descendants. In 1931, the Govern- 
ment, purporting to act under section 44-A of Act II of 1927, enfranchised the 
inam and ted a title deed Exhibit P-1 to the plaintiff. It is now found by 
the Courts below, and this conclusion is not disputed that the defendants and their 
‘predecessors-in-title’ had acquired .by prescription a right to a permanent 
tenancy as against the inamdars prior to 1931. It is also found that the defen- 
dants had not acquired a title against. the Government by - adverse ion fora 
period of sixty years. The question for our decision is whether the title of the 
defendants, such as it was, was extinguished by reason of the enfranchisement 
poca et which resulted in the issue of a fresh title deed Exhibit P-1 by the 

vincial Government in favour of the plaintiff.in 1931 or whether on the 

of their long possession before 1931 they could resist the plaintiff’s claim 

b on Exhibit P-r. ; 
It is now settled that, in the case of service inams, enfranchisement consists 
in the giving up of the Government’s rights in the lands previously held on service» 
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tenure on payment of.such quit rent as may be fixed and in disannexing the land 
from the office and the services incidental thereto. : The title deed issued by the 
Inam Commissioner rts to grant the land to the plaintiff as a freehold or 
absolute property. Ex facie it is a fresh grant of the land’ though the previous 
service holder happens to be the grantee. In Venkata Fagannadha v. Veerabadrayyal 
the Judicial Committee held, approving of the earlier decisions of this Court and 
overruling the later decisions, a reference to which is unnecessary in view of the 
definite pronouncement of the Board, that on the enfranchisement of karnam 
service inam aR the imposition of a quit rent in lieu of services and the grant 
of an inam title d confirming the lands to the grantee, his representatives and 

i the lands so enfranchised and confirmed, became the absolute property 
GE che arantcs anid were! ee To aay clued oa thie parr of the GIR: eres 
the grantee’s family. In other words, it was held that there was an extinction of 
the antecedent tenure and title on which the lands were held and a fresh grant of 
the lands by the Government as the lawful owner thereof, to the new grantee. 
The usual form of the title deed to which Exhibit P-1 in the present case conforms 
will be found at 648 of the report in Venkata Fagannadha v. Vesrabadrayya}. 
This decision of the Judicial Committee was followed by this Court in Gouri Kantan 
v. Ramamurihi®, where Wallace, J., held that the enfranchisement of a service inam 
and the issue of an inam title deed created a fresh title in the grantee. This case 
is, in my opinion, decisive against the Aisa Wallace, J., decided that 

ns in position of the present appellants who claim adversely to the ex facie 
import of the inam title deed granted as a result of enfranchisement, cannot succeed 
on the stre of a prescriptive title unless they show that, by adverse possession 
inst the ent for sixty years prior to the enfranchisement and the grant 
freehold title, they had acquired a prescriptive title to the service inam lands. 
All that the defendants have shown here is a prescriptive title to a permanent 
tenancy against the holder of the office but not as inst the Government on the 
date of Exhibit P-1. In Ramanna v. Venkatanarayana*, Devadoss, J., following the 
decision of the Privy Council in Venkata Jagannadha v. Vesrabadrayya}, held that the 
effect of enfranchisement of a karnam service inam was to do away with the rights 
and titles to the pro acquired before the date of the enfranchisement. ‘The 
learned Judge expressed his view in these terms : 

“Waen the Governmsnt resumss a service inam all the interests of persons who have acquired 
title prior to the date of enfranchisement cease to have any effect, and the person in whose name 
title 1s made out after enfranchisement gets it free of the interests which other persons had in the 
property before the date of enfranchisement.” 

‘This statement of the law may have to be qualified to some extent with reference to 
cases where third persons had acquired a prescriptive title to the lands by adverse 
possession as against the Government itself for over sixty years prior to the enfran- 
chisement proceedings. ° 
í Chandrasekhara Aiyar, J., ia Maddela Yenadi v. Maddsla Ramalakshmamma‘, 
held that the rule that where a service inam is resumed there is an extinction of 
the original title and a re-grant which constitutes the root of a fresh title did not 
apply to a Devadasi inam and held that its enfranchisement under section 44-A of 
‘Madras Act II of 1927 had not the effect of extinguishing the antecedent title to the 
lands resumed or of creating a fresh title in the grantee. There is no indication in the 
judgment of the learned Judge as to how or on what basis service inams should 
be differentiated for the purpose of applying or departing from the rule referred 
_to by him. The learned Judge, though he does not refer to the previous decisions, 
must have had them in mind when he made this observation. As a statement of 
the law applicable to service inams other than a karnam service inam which the 
learned Judge excludes from consideration, it is, in my opinion, too wide and must 
be taken subject to the qualifications and limitations pointed out in, the judgment 
just now delivered by my learned brother. The effect of enfranchisement depends 
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on the nature and extent of the original grant, i.s., whether it was of the land itself 
or the assessment alone and the nature of the tenure on which the land was held. 
The appellants, however, rely on this decision which, according to them, rules the 
present case which relates to a Devadasi inam. I am unable, however, to accept 
it as a correct statement of the law in this respect. : 


There is a distinction between personal inams and inams granted subject to 
the obligation of a service on the one hand and inams granted as the remuneration 
of an office, that is to say, for the rendering of services in connection with public 
réligious or charitable institutions or for services of a public nature like karnam 
service. In the case of service inams like the present, the land with and follows 
the office and is an emolument of the office. Section jah of Act II of 1927 
speaks of inam lands as the remuneration for the services, the lands being granted in 
respect of or annexed to such services. The office, involving asit does, the duty to 
perform the service, might devolve according to the nal law of the incumbent 
subject, however, to statutory provisions. The land follows the devolution of the 
office. In the case of a Devadasi inam the ordinary personal law governs the guc- 
cession to the office and there is no need for a recognition or approval by the 
Government on each develution of the office just as there is in the case of a karnam 

' service inam where the devolution of the office is subject to the law of primogeniture, 
the possession bf certain statutory qualifications and the recognition and acceptance 
by the Government of the office-rolder. In either case the land is annexed to and 
follows the devolution of the office. If the Government, thè owner of the land. 
does not require the service, it is open to it to resume the land, or in other words, to 
disannex the office from the inam. In such cases there is a resumption and re t 
Where however property is held as a personal inam with an so A of neering 
service, the property devolves on the heirs and successors of the grantee and the 
obligation attached to the ownership Seale ited goes with it. The right to enjoy 
the property does not go with any office and the night devolves under the ordinary 
law. To this class belonged zamindaris and paliems. See the Marangapuri case’, 
In the case of estates of large magnitude which carried with them an obligation 
on the part of the grantees to render some kind of police or military service, the 
Government released the grantees from the obligation of service by taking action 
under Regulation XXV of 1802 and permanently settling the peshcush. In the 
case of estates which had not been settled under R tion XXV of 1802 like the 
Chittedipaliem which was the subject-matter of the ecision in Narayana v. Chengal. 
ammal}, the Government brought about the same result by resorting to the p urt 
under the inam settlement. In either case there was a dispensing with the obli 
gation of service on the part of the tee or his descendant and there was m 
question of resumption or re-grant or the acquisition of a fresh title by the grantee 
There was only a confirmation of the previous title and the property continues t 
devolve by the ordinary law of inheritance. The abolition of the service does no 
make any difference in the devolution of the property according to the ordinan 
law of i itance. In the case of personal inams or grants subject to a mere obli 
gation of rendering services, enfranchisement involves a mere release of the servic 
obligation and of the reversion rights of the Government. In the case of i 
servicetinam which D enanchised there is a resumption by the Government anc 
a re-grant of it though, in practice and as a matter of policy, the holder of the offic 
at the time of enfranchisement is usually chosen as the grantee. At the time of th 
inam settlement, holders of personal inams, whether hereditary or conditiona 
in their terms, were allowed to convert their obligation by way of services and reduc 
their tenure into a permanent freehold with full powers of alienation, upon reasonabl: 
terms involving a payment in commutation of the reversionary rights of the Govern 
ment. In the case of service inams, the theory has been that the ownership i 
always’ with the Government, the office-holder merely enjoying the income as hi 
emoluments or . The right of the office-holder to the enjo t of thy 
usufruct of the land is co-extensive with the duration or tenure of his office ant 
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consistently with this theory, if the office is detached from the land and there is‘an 
enfranchisement of the service inam, it has the effect of a resumption and re-graxtt 
to the person named in the inam title deed. In the present case the original inam 
grant was of the land itself and the had no ind right to the kudi- 
waram interest. The land with both waram rights had been granted on‘a service 
tenure. When the service tenure was put an end to and the land was resumed, 


i in the decision of the Full Bench in Anjaneyalu v. Sri Venugopal Rice 
Mill Co., Lid.1, took the view that service inam lands forming the emoluments of 
an office attached to a temple, were not alienable or-liable to be attached and sold in 
execution of a decree against the inamdar. The Government would have a right 
to resume possession of such service inam land on its alienation by the office-holder. 
The Government could resume the inam if by prescription against the office-holder 
a stranger had acquired title to the inam lands. The decision of the groria 
Committee in Venkata Jagannadha v. Vosrabadrayya? no doubt related to a 
service inam where the eligibility of a person for the office was the subject of statutory 
enactment, but their Lordships did not rest their conclusion on this ground alone. 
Rather they stressed the general rinciple that the land was appurtenant to r ad 
an a of the office, inalienable by the office-holder and designed to 
be the emolument of the office in whosoever hands the office might pass at the 
instance of the Revenue authorities. The office-holders in a temple who enjoy 
inam lands as remuneration for their services are more or less in the same position, 
They are subject to the disciplinary control of the trustees and are liable to be 
removed for misconduct. The office is one which has got duties attached to it in 
the performance of which the public are interested and there is no difference in 
principle between the office now in question and a karnam’s office. A Devadasi 
inam 1s really a service inam and the service at least in legal theory, if not in actual 
practice, is as much a religious service in connection with the temple as the service 
of an archaka, a paricharaka, a piper or other hereditary temple servants. 


Chandrasekhara Aiyar, J., in the decision already cited and a ts in their 
arguments in this case, relied upon section 44-A, sub-section 6) of Act II of 1927 
which has been reproduced in the judgment of my | brother. I fail to 
sec how this provision supports the conclusion of the learned Judge or the contention 
of the ap lane. Section 44-A is a comprehensive statement, with some modifi- 
cations of the relevant Standing Order of the Board of Revenue with reference to the 
enfranchisement of inams and the result of such enfranchisement. Act VIII of 1869 
enacted that title deeds issued by the Government through the inam Commissioner 
were not meant to deprive, limit, encumber or destroy the rights of any description 
of holders or occupiers of land or to affect the interest of any n other than the 
holder of the inam. Section 44-A, sub-section (6) is.an ogous provision. If, 
for instance, by a mistake the title deed had been issued to. œ» wrong person, it is 
open to the person lawfully entitled to have the error rectified by a suit: Ifa person 
had a right of petmanent occupancy in the land in his own right, only the melwaram 
or the assessment having been granted in inam and subsequently resumed by the 
Government, he could sue to establish his rights as against the grantee of the fresh 
inam title deed after enfranchisement, if the latter asserts title to both warams. 
Hf on the date of the enfranchisement a person had acquired no title as against the 
Government to the land and the inam is resumed and the land granted by Governt 
ment under a title deed, he would have no right of action against the grantee. The 
rights which he might have acquired as against the inamdar before the enfranchise- 
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ment are wiped out by the enfranchisement sanctioned by section 44-A of the 
Act which involves a resumption and re-grant of the land. 


For these reasons, I agree with my learned brother in his conclusion. 
KS. ~ D Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. Justicg GovinpaA MENon anD Mr. Jostrioe KRIEHNASWAMI 

NAaYUDU. i 

M.R. Venkataraman .. Pstttoner.* 

Criminal Precedurs Cade (V of 1898), section 491 Complaint against detention under Madras Aat XXIUT 

po ee oe E E under the Act illegal afier 2 January, 1950—Power of Court to 
State to pay ths detenn the costs of ths Habeas Corpus application. 

In an application under section 491, Criminal Procedure Code, complaining against a detention 


Madras Act XXIII of 1949, the High Court held that the detention under that Act was illegal 


under 
after the 26th of january, 1950. On the question whether the High Court had under such circum- 
stances power to di e State to pay the detenu the costs of the application, 4 


Held: The High Court has no inherent power to award costs in such a proceeding which is 
of a criminal nature. `‘. 
Case-law discussed 


Desirability of High Court framing rules similar to Order g5 of the Supreme Court Rules in 
regard to procedure to be followed in applications under Article 226 of the Constitution, pointed out. 


Petition under section 491, Criminal Procedure Code, gg that in the 
circumstances stated in the adavit filed therewith the High Court will be pleased 
to issue of directions in the nature of Habeas Corpus for the production of the petitioner 
before the High Court for being set at liberty. 

A. Ramachandran for Messrs. Row and Reddy for Petitioner. 

The Government Prosecutor (S. Govind Swaminathan) for the State. 

The Order of the Court was made by ' 

Govinda Menon, F.—At the close of delivery of our judgment, the learned 
counsel for the oo submitted that in view of the circumstance that the 
application has practically allowed, as in our opinion the detention of the 
poan under Madras Act XXIII of 1949 after the 26th January, 1950, was 

egal, the State should be directed to pay the costs of this application. Arguments 
were heard as to the powers of this Court to award costs in matters like this and 
since the point raised is bereft of authority in the Indian Courts—at least, no Indian 
decision was brought to our notice, we reserved judgment on the question of costs 
alone. 

Order 95, rule 5 of the Supreme Court Rules which came into operation 
on the 26th January, 1950, is to the following effect : 

“ In disposing of any such rule, the Court may in its discretion make such order for costs as it 
may consider just.” 

Rules 1 to 5 of Order 35 deal with applications in the nature of Habeas Cor 

provided for under Article 32 of the Constitution of India and rules 6 to 10 deal 
with Mandamus, Prohibition, Certiorari, warranio, ctc., applications. From 
this it is clear that the Supreme Court, when hearing an application under Article 32 
has the power to make such orders as to costs as the Court thinks fit. So far as the 
Madras High Court is concerned, no such rule has yet been framed and in the 
absence of any such provision, the learned counsel for the petitioner lays emphasis 
on the inherent powers of the Court to award costs. In Sankaralinga Mudaliar v. 
Narayana Mudaliar1, a Full Bench had to consider whether the High Court has 
jurisdiction to grant costs in criminal cases except where the Code of Criminal 





_ *Cr.M.P. No, 283 of 1959- : 4th April, 1950. 
1. (1g22) 43 MLJ. g69 :LL.L. 45 Mad. 913 (F.B.). 
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Procedure makes express ‘provision and the conclusion arrived at by the learned 
Judges was that it has no such jurisdiction. Relying upon the maxim expressio unius est 
exclusio alterius, Schwabe, C.J., in his judgment has noted the provisions of the 
Criminal Procedure Code where the power to award costs is expressly provided 
for and came to the conclusion that as the Code gives specific right of granting 
costs in certain instances, it excludes any other right of granting costs, though the 
learned Chief Justice, following the decision in Guardians of West Ham Union v. 
Churchwardens, etc., of St.Matthsw, Bethnal Green! and In re Bombay Civil Fund Act, 1882: 
Pringle v. Secretary of State for Indiat, was of the view that though a Court may have 
inherent power to grant costs such a power must always be restricted and limited. 
to this ; that if the power of granting costs in any kind of proceeding is provided 
for in some way by statute, the Court cannot, by invoking its “inherent powers, 
extend the powers which have been granted to it by the statute. Coutts-Trotter, 3 
referred to the judgment of Hardwicke, L.C., in Corporation of Burford v. >, 
and held that Courts of Equity in England always asserted their jon. of such 
jurisdiction and constantly used it. But he also held that in Eng the common 
law Courts did not attempt to assert any such inherent jurisdiction, though the 
House of Lords in Guardians of West Ham Union v. Churchwardens, stc., of St. Matthew, 
Bethnal Green’ held that the House has such power. Such being the case, if the 
present application was founded on section 491 of the Code of Criminal Procedure, 
this Court would have no er to award costs. But it is contended that since 
the application is under Article 226 of the Constitution of India which corresponds 
to Article 32 relating to the powers of the Supreme Court and since the Su c 
Court has made rules investing the power to grant costs, this Court must do 
likewise. It cannot be disputed that the High Court has power to frame rules to 
award costs in such matters. But the question is whether, without any such express, 
tule being framed after the coming into operation of the Constitution there is an 
inherent power vested in the h Court to act in that manner. Their Lordships 
of the Judicial Committee in Ryots of Garbhanda v. Zamindar of Parlakimedi* have 
laid down that the Madras Supreme Court Charter (1800), clause 8 invested the 
Supreme Court with the powers exercised by the King’s Bench in land but such. 

wers are restricted in their application to the City of Madras therefore the 

h Court had no power to issue a writ outside the Presidency town. In Mathen 
v. District Magistrate, Trivandrum, the Judicial Committee has also held that the 
High Court has no jurisdiction to issue the Common Law Writ of Habeas Corpus 
in cases scree ae section 491 of the Code of CriminalProcedure and since section 
491 enables the High Court to issue such writs within the limits of its appellate 
jurisdiction the power to issue common law writ must be deemed to have been 
impliedly taken away. In view of these authorities it is abundantly clear that this 
Court has not inherited-all the powers which the Court of King’s Bench in England. 
at common law has especially since the 26th January, 1950, the power to issue writs 
has been conferred by an Article of the Constitution. 

Granting that the Common Law power was vested in the High Court to issue the 
writ prior to 26th January, 1950, and it continued therafter, the question is whether 
there was an inherent power to award costs at Common Law vested in the King’s. 
Bench in England. At page 332 of Crown Practice by Short and Miller, 2nd 
edition, we find the following observation : . 

“In dealing with cases on habeas corws the courts have now power in civil cases to award costs 
by virtue of Judicature Act, 18go, section 5. 

Even where the Court may not be able to award costs enerally, th i e functiona 
obeying the writ tho expenses of bringing up the prisoner.” 7? "POY may give th a 
The question was considered by a Division Bench of the Queen’s Bench Division. 
in the Quen v. Jonest, whee Cave, J., after considering the previous authorities, 
makes the following observation : 


LG A.C. 477. I.L.R. 1944 Mad.457 (P.C.). 
a. oe 40 Ch. B. 288. È (1939) 2 MET. : LR. 66 I.A, gaat 
3- (1743) 2 Atk. 550. I.L.R. ı Mad. 7 .G.). 
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“ The result, therefore, is that the power ia given to the Court for the first time by the Supreme 
‘Court of Judicature Act, 1890, to award costs when granting an order for a haheas corpus.” 
The learned Judge held that prior to that date there was no such power to award 
costs. Collins, J., who was the other Judge constituting the Division Bench was 
also of the same view. This decision is cited in Volume 9, Halsbury’s Laws of 
England, Hailsham Edition, in the foot-note at page 727, where the learned author 
observes as follows : 
` “ In criminal cases the courts formerly had no to award costs on Aebeas sorpas. In civil 
cases the costs of a successful applicant for a writ of. corpus were sometimes awarded... 2... 
Now, however, the court has power under section 50 of o Supreme Court of Judicature (eae 
dation) Act, 1925 (1 & 16 Geo. 5, c. 49) to award costs to successful party on an application 
for a writ of Habeas Corpus.” 
The authorities cited are R. v. Fones1, and R. v. Woodhouse?. On. the other hand in 
Dodd’s case, it is stated that where an inhabitant of Jersey had been imprisoned there 
for serving upon another inhabitant process in an English action under the Common 
Law Procedure Act, it was held that the imprisonment was unlawful, and that the 
prisoner was entitled to be discharged on a habeas corpus. It was further held 
that the Court has authority to give to the functionary who brings up a prisoner in 
obedience to a writ of Aabeas corpus at common law the expenses of so doing, but not 
his general casts. 
‘ The cases adverted to by me above were all insthnces in which an lication 
for a writ of habeas Corpus was either ted or refused. Butin Rex v. Woodhousa® 
the Court of Appeal held, following Reg. v. London County Fustices*, that the King’s 
Bench Division has jurisdiction to give costs to the successful applicant in a 
certiorari application. Therein the power to give costs was based upon the inherent 
common law right. We have already referred to thé decision of the House of 
Lords in Guardians of West Ham Union v. Churchwardsn, ete. of St. Matthew, Bethnal 
Green*, and In re Bombay ‘Civil Fund Act, 1882 : Pringle v. Secretary of State for India®, 
where it has been held that inherent power exists under certain circumstances to 
award costs. But as we have already remarked, there was no such inherent power 
to award costs where the right of habeas corpus was in a criminal case, The question 
therefore is whether, in the present case, we are issuing a writ in a criminal case 
or in any other matter. The detention complained of was under Madras, 
Act XXIII of 1949 which though not punitive was preventive in character. 
‘The petitioner’s detention was considered necessary, because in the opinion of the, 
Government of the State he was acting, or about to act, or likely to act, in a manner 
‘judicial to public safety or the maintenance of public order in the Province.- 
t cannot be seriously contended ‘that such a detention would not be to prevent a 
crime. ' If that is so, the case is one of a criminal nature and it seems to me that 
even if this Court has inherited all the powers of the King’s Bench Division apart 
from the statute, there is no inherent power to award costs in this criminal case. In 
Venkatachala Thevar, In re’ and Venkataraman, In re? it has been held that since 
orders passed under section: 491 of the Criminal Procedure Code are in the nature 
of criminal proceedings, there can be no ri of appeal to the Federal Court as it 
then existed. The true nature of a pro ing by habeas should be determin- 
<d by its object and as under sections 107 and 108 of the Criminal Procedure Code 
ings against a person who is bound to keep the peace are considered to 
of criminal nature, likewise detentions to prevent a crime are also in the nature 
of a warning than of a present punishment. It is also i ing to note that a 
Full Bench of the Allahabad High Court in Basudena v. Re faite that the Co 
has no power to award costs in habeas corpus proceedings such proceedings 
are criminal in nature. It seems to us therefore that this Court has a inherent 
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power to award costs in a proceeding which is in essence criminal in nature- and H 
we therefore decline to accede to the request of the petitioner’s counsel. ' 
We think it desirable that rules similar to Order 35 o£ the Supreme Court Rules 
may be framed yy this Court providing for procedure ‘to be followed in application 
adder Article 226 of the Constitution. 
V. 8. —— ,, Prayer for costs not granted. 
[FULL BENOH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
; (Ordinary Original Civil Jurisdiction.) 
Present :—Mkr. P. V. Rajamannar, Chief Justice, Mr. Justice PANCHAPAGESA 
SasTRI AND Mr. Justick CHANDRA REDDI. : 


In ihs matter of the Dravida Nadu, a Tamil Weekly, Kancheepuram. 
C. N. Annadurai .. Petitionsr* 


D 


The Government of the Province of Madras .. Respondent. 


Press (Emergency Powers) Act (XXIL of 1931), section 4 (1) (h) and Explanation 
din aerie DiN tao WADA OAA Gods Gf NEA sed foe e 
deisrmining—Dencancing ‘‘ brakmanism "'—If falls under section—Benefit of doubi—Righi to. 

For deciding whether a newspaper which has bean ordered to it a security did or did not 
contain any wordsof the nature in section4 (1) (4) of Press (Emergency Powers) 
Act, 1931, the Court should consider tho writing as a who in a fair, free and int without 
attaching undue t to isolated pamages, sentences or phrases. The Court gather the 
general effect which whole composition is likely to produce upon persons who may be normally 

Flamboyant and exaggerated and violence 
pe ape lop onani o De i taken into account, but they can never be conchuive in determining 
the writing as a whole within the ambit of the enactment. 

On an lication to set aside an order directing security to be deposited by a n the 
- Court isnot concemed with the tenablilty of the opinions exprened by the writer of the offending 
article. In all controversial matters, there is to be two opposi ini it i 


- ee e or Dimanin tee, payani ba 
"destroyed, it cannot be said that the writing fall under section 4 (1) (&) of tho Act. 

Where a writer sets out to ventilate the grievances of a class or community there is ex necessiti? 
a likelihood of criticising ad the action of the class or community which is alleged to be taking 
an unfair advantage. all cases it would be to say that a writing which ventilates 
the grievances of a icular class or community would within the mischief of the enactment. . 

there is nothing in the language to excite hatred or contempt of persons, Explanation (4) 
to section 4 (1) (k) would cover the case. | 

As the security provisions of the Press Act are in a sense penal, the benefit of the doubt, if there 
is any, should always be given to the person against whom action is taken. 

[The order of Government directing deposit of security by the petitioner was set aside.] 

A. Doratraj and F. Jagannathan for Petitioner. 

The Advocate-General (X. Rajah Atyar) (instructed by the Government Solicitor} 
for Respondent. 

The Court delivered the following 

JupcMzNT.—The itioner is the editor and publisher of “ Dravida Nadu ”, 
a Tamil Weekly which is printed at and issued . He seeks 
to set aside the order of the incial Government, dated 25th May, 1949, directing 
him to deposit with the District Magistrate, a ee dea on or before 25th June, 
1949, security to the amount of Rs. 3,000. The o was passed in exercise of the 
powers conferred by section 7 (3) of the Indian Press (Emergency Powers) ‘Act, 
1931, on the ground that the issues of the petitioner’s journal dated 4th April, 1948 
ee Re 


* O. P. No. 293 of 1949. 4th November, 1949. 
7 
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` . and 18th April, ‘1948, contained matter of the nature described in section 4 (1) (A) 


‘of the said Act. A translation in English of the offending passages from the two 
issues mentioned above was appended to the order. This a plication has been 
made under section 23 of the Act and what this Court has to decide is whether the 
mewspaper in respect of which the order was made did or did not contain any 
words of the nature described in section 4 (1) (A) of the Act. 


The words which fall within the scope of section 4 (1) (h) are words which 
“ tend direct] indirectl te feelings of i hatred between diffe 

of His Majesty's subyecte” y to promote feelings of enm ity or erent classes 
Explanation 4 which has to be read along with the main provision is as follows : 


“Words pointing out, without malicious intention and with an honest view to their removal 
matters which are ucing or have a tendency to produce feelings of enmity or hatred between 
different classes of Majesty’s subjects shall not be deemed to be words of the nature described 
in clause (k) of this sub-section,” 

It is well established that on io srpiicenen like this the Court should consider the 
writing as a whole in a fair, and liberal spirit, without a ing undue weight 
ee ee a Whe Coin Er SE 
effect which the whole composition is likely to produce upon persons who may be 
normally expected to read the newspaper in question. Flamboyant and exaggerated 
language and violence of expression ought to be certainly taken into account, 
but can never be conclusive in determining whether the writing as a whole 


falls within the ambit of the enactment. 


‘In the appendix to the order of the Government two extracts are given from 
two articles published on the two dates mentioned in the order. The first is from 
an, article under the caption “ Gandhi Ramaswami and Periyar Ramaswami”’. 
It is a fairly long article but only certain passages from it have been extracted in the 
2 dix. We have been taken through the entire article and the learned Advocate- 
Gaertn ing for the Government has not also confined himself to the extracts 
a ded to the Government Order. The occasion for the article is indisputably 
clear. It is the election of Sri Omandur Ramaswami Reddiar as the leader of the 
Congress Legislative Party in April, 1948. ` The rival candidate was Sri T. Prakasam. 
‘The article starts with a praise of the good qualities of Ramaswami Reddiar and 
then poses the question: Why was there any opposition to such a man? The 
writer draws pointed attention to the fact that the opposition to him did not come 
from another political party, but it arose within his own party. The circumstance 
would not be strange by itself if the ground of opposition was that he was not a 
desirable person, or that his policy was not acceptable. This part of the article 
may be summed up in the following words of the writer: 


The rest of the article is devoted to an analysis of events and circumstances with a 


view to demonstrate that the opposition was due to the intrigue and the “ communal 
Frenzy ” Of a sellan groan ia the Congres Teairlatye Party co isting of Brahmins. 
‘The writer refers to an alleged incident which took place immediately on the an- 
nouncement of the success of Ramaswami Reddiar. There were people assembled 
outside who are alleged to have cried out “ Down with Brahmins ”. The writer 
says that cry was due to the idea among the people that the Brahmins were responsi- 
ble for the contest, and in his opinion the people were right. He asserta that the 
contest took place only on the issue of Brahmin and Non-Brahmin. According 
to him, there is a group who belong to the same party as Omandur Reddiar who 
thought that however great he might be, if he did not help the domination of 
Brahmins, he must be removed from office and another should be installed in his 
lace who will be of use to them. The conclusion of the article refers to “ Dravida 
i” evidently referring to Sri E. V. Ramaswami Naicker. The writer» 


w 
says: 20 
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: “ If in spite of i 
‘sing the same flag and 

* the Gandhi of Tamilnad, it 
frenzy of a selfish will 


swami in any far position than the Dravida 

“The writer laments that enmity should have been stirred even against a person 
dike Ramaswami Reddiar who delighted and felt proud in calling all Brahmins 
as well as Non-Brahmins as the sons of India. 


+ 
After reading the article in its entirety, we are unable to follow the argument 
-of the learned Advecate-General that there is in it an attack on the entire community 
-of Brahmins, whether they belonged to the Congress Legislature Party or not. 
He tried to maintain his contention by arguing that the Brahmin members of the 
‘Congress Legislature were representatives of that community. It is impossible 


for us to accept this ent, because it is o to the facts. There are no 
‘separate constituencies for Brahmins and the party does not set up any 
-candidgtes as representatives of any community. the Co -IMembers of the 

i were elected on a common ticket as professing the ideals of the Congress. 
‘Simply because some of the members hap to belong to one community, 
it be hardly accurate to say that they are as representatives of their commu- 


nity. It is a matter of common knowledge that on some matters the elected members 
‘of the Brahmin community may be holding opinions on certain social matters 
-opposed ta a large section of the Brahmin community. We fail to see in the article 
any attack on the Brahmin community as such. in and again there is reference - 
to a group within the Congress party which was i to oust Ramaswami 
‘Reddiar from the leadership, because he would not be of assistance to their selfish 
‘ends. It may be that this group is accordi to the writer composed of Brahmins. 


But it is difficult to hold that on this d the article would tend directly or in- 
‘directly to promote enmity and hatred the Brahmins and the Non-Brahmins 
in general. 


The second article is even longer than the first, though the extract appended 
to the Government Order is confined to the last few paragraphs. It is a dissertation 
on communalism. The learned Advocate-General very properly conceded that 
the major portion of the article, particularly in the beginning is in no way offensive. 
A few passages will suffice to show the trend of the article — 


“We aro forty crores of human: beings—but we got divided into four thousand castes, got 
splitand became ruined. We quarrelled am eG your caste is high ; rimmed 
is superior ; you are inferior ; u belong to low crte’. and e ruined. The foreigner 
advantage of this. So long as wretched caste difference exists in this country, the country will 
not improve. . 7 

Only on account of the useless caste difference did our country remain as a slave under the white 
man all these dayı, : Ri 

Tamilians must cast off caste difference completely. Lapis 

caste—... Only one God... .. There should be unity among ‘us. 


The writer then traces the fight for social justice-and says that the word 

“ communalist”’ is being used to decry persons working for the cause of social 
justice. He refers to the fact that in Hindu Society the vast majority are Non- 
rahmins and a minority are Brahmins, but that the majority were treating the 
minority as members of a superior caste according to the authority of the Shastras 
and according to the customs and manners and that.on account of this situation 
the majority did not get equal rights and facilities in educational, industrial, econo- 
mical, political, meou and other fields, whereas the minority community, 
iua Guar Brahmins have made great advance in all the fields. The Brahmins 
who thought that the demand for communal justice would lead to the under- 


mining of their power styled the persons who d justice as communalists. 
So the writer says and he develo that idea giving extracts from other newspapers 
elke “ Dinasari” and “ Vidu i”. The writer next pleads for destroying 


the system which has for the last several thousands of years spread and struck root 
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-and has rendered the majority community “ born slaves ” and “ wal is g corpses ”. 
It is here that he uses word “ Parpan ” translated as “ ism ” 


25 tee 


a ea a Dreo, PaE Diana Tony E OEA baton (the Snes 
Okai : Tk Dae 7 

of sensibility, it (the Dravida community) har become a plumpy and insignificant being. aE 
who have studied the medical science say that if the father has syphilis, the child that ia born wilk 

e blind. How can's blind infant know the delightful t of the Kuvala (white Indian 
water-lily)? Likewise, the Dravida community is afflicted by the syphilis called ecyam ”. 

The concluding portion of the article indicates how the system can be destroyed. 
It can be destroyed only if there is unity, discipline, courage and self-respect in the 
majority community. ‘The writer asserts that no sensible person can come forward 
to, support Parpanecyam by giving reasons. ‘‘ What is called Parpaneeyam is 
a system which like Brittanism must be destroyed.” Finally there is an exhortation. 
not to be afraid of abuse by interested persons. There is a reference to Mahatmaji’s 
death, and the article ends with the following words : 

“t When a great man has given up his life for the sake of truth, what if we lose ordinary fame and 
position, It is no loss, The country will get deliverance.” 

On an application like this the Court is not concerned with the fenability of 
the opinions expressed by the writer of the offending article. In all controversial 
matters, there is bound to be two opposing opinions and it is not the province 
of the Court to examine thé soundness or otherwise of the reasons which the writer 
may give in support of a particular view. The question—and the only question— 
is to find out if there is anything in the article which tends directly or indirectly 
to promote feelings of enmity and hatred between different classes. The learned 
Advocate-General conceded that if instead of the word Parpanetyam (Brahmanism) 
the writer had used the expression “caste system”, then the article would not 
come within the scope of section 4 (1) (A) of the Act. But he contends that the 
reference to the system as Brahmanism brings it within the mischief of the enact- 
ment. Undoubtedly the writer proceeds on a division of the community into two- 
groups, the minority group of Brahmins and the majority group of Non-Brahmins, 
and tho in the beginning of the article, there is a reference to innumerable 
castes and the desirability of having only one caste, in the last portion of the article, 
the antithesis is between the Brahmins on the one side and the members of the 
‘other castes on the other side. But what we think, on a reading of the entire article, 
is that he is denouncing thé system, whether it is called caste system or Brahmanism 
which has led to the superior position in society of the Brahmins. Nowhere in the 
article does the writer say that the Brahmins of the present day have actually done 
anything. His complaint is that the system “has in the last several thousands 
of years ” spread and struck root. He expressly says that he has no hatred against 
the Brahmins as individuals and states in the clearest of terms in more than one 
place that it is the system which should be destroyed. There is no incitement 
anywhere of the Non-Brahmins to act in any inimical way or to inspire them with 

-hatred against the Brahmins. As one of us put it from the Bench during the course 
of the arguments, according to the writer the only way of destroying the 
is for the raay Berai to cast off their inferiority complex an cultivate 
unity, discipline and self-respect. T ag we have already 
Gel there are no other passages in which the language is extravagant and violent. 
When a ‘writer sets out to ventilate the grievances of a class or community 
„there is ex necessiti a likelihood of criticising adversely the action of the class or 
community which is alleged to have taken an unfair advantage. In all such cases 
it would be wrong to say that a aninag Reba ventilates the grievances of a partie. 
cular class or community would fall within the mischief of the enactment. i 
‘with the provisions of the Indian Press Aci, 1910 and referring to explanation 2 to 
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section 4 (1) of that Act, their Lordships of the Judicial Committee in Besant v. 
Advocate-Gensral, rey 


“ The balanci of important political considerations which is effected by adding Explanation 2 
to the i words; whi ace found in the earlier part of the section has its analogy in sections 124-A 
The i 


the Explanation shows an almost meticulous care to balance the two considerations, promineice being 
to the first consideration in the first part of the section, and to second in the 

lanation, 

In applying these balancing principles it is inevitable that different minds may come to different 

results, one mind attaching more weight to the consideration of freedom of argument, and the other 

to the preservation of law and order or of harmony.” 


More apposite to the present case are the observations as the question of 
hatred or contempt of a class or a section. It was argued that the object of the 
article before them was to attack the system, not a class or section. They say,— 


“ It may be assumed, for the purposes of this case, that there may be reference to a class or sec- 
don of His Majesty's so couched as to show that the attack is merely upon a school of 
opinion, and that unless is such as to excite hatred or contempt of persons, it may escape 
condemnation, But aming. i the appellant remaina face to face with the dimes] that there 
is language used in certain of c articles which may legitimately be construed as tending by inference 
or suggestion to excite hatred or,contempt in such a fashion that it may become personal. 

It may well be that the primary object was a legitimate attack upon a system, but unless care 
is taken it becomes dificult to make a Herce attack upen a PAi withont conveying same imputation 
upon the class which the system makes or which carries the system into practice. And it must be 
ibera Ka those Words in clause (f) which refer to the hatred or contempt of a class or section 

t there 


are not limited by Explanation II, and has been in this respect some departure from the 
pele ie ena) Code, which superadded, a qualifying Explanation which has not found place 
in the Act.” 


It is necessary to say at once that there is no longer the departure from the 

poe of the Penal Code (section 153-A) in the Indian Press (Emergency 

owers) Act. Explanation 4 to section 4 substantially reproduces the Explanation 
to section 153-A of the Indian Penal Code. 


Even if we were to hold that there has been in the article a fierce attack upon 
the system which, according to the writer, has resulted in the subordination of the 
majority community by a small minority, we do not find any imputation upon the 
minority class, i.s., the Brahmins. There is in our opinion no language to excite 
hatred or contempt of persons. lanation 4, in our view, would very much 
cover a case like the present. The learned Advocate-General conceded that the 
writer does not call upon the Non-Brahmins to take any action against the Brahmins 
which is likely to injure them. 

Enmity and hatred are strong words. In a world of conflicting claims, it 
would be manifestly unfair to characterise every expression of dissatisfaction and 
every ventilation of grievances as tending to the promotion of enmity and hatred. 
To point out facts and circumstances to serve as an incentive to unity among the 
members of one class is not to create hatred or enmity between classes. It is true 
that here and there there are sentences and phrases which are not moderate and 
occasionally are provocative. The use of the word “ Parpaneeyam” is also 
certainly unhappy. But as the security provisions of the Press Act are in a sense 

“penal, he bericht of the doubt, if there is any, should always be given to the person 
against whom action is taken. This is a case in which even if there be a doubt, 
the benefit should go to the petitioner. 
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We hold that the articles in question do not contain words of the nature des- 
-cribed in section 4 (1) (h) read with Raplanaton 4 of the Indian Press (Emergency 
Powers) Act and set aside the order of the Provincial Government directing the 
petitioner to deposit security to the amount of Rs. 3,000. e 


K. S. — Petition allowed. 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
` Present :—Mr. Justice RacHava Rao. 
Mooka Naicker .- <Appellant* 


0. 


A. K. Venkatasami Naidu and another .. Respondents. 


Decrse—Stay of execution on deposit into Court of decree amowni—Decres-holder unable to furnish security 
wand noi drawing it owt—lInterest en decres amount, if ceases to run. 

The a t as a condition of obtaining an order for stay of execution ater aia int 
‘which ho filed an appeal, was asked by the Court to deposit the amount of the decree 
“which the decree-holder was directed to take out on furnishing security. The decree-holder could 
mot furnish the security and did not take out the money. On the question whether interest would 
cease to run on the amount deposited from the date when it was deposited in Court, 


Held, that there was undoubtedly the order of the Court under which the judgment-debtor made 
the deposit, but the order was one which on his invitation the made and as a condition of the 
4ndulgence which the order meant, the Court directed that he should pay the money into Court 
for the respondent to draw it out, on furnishing of security. Tho fact the decree-holder was unable 
to draw it out, could not in the nature or the reason of the thing disentitle the decree-holder to interest 
on the amount deposited. 


Periakaruppan Chettiar v. Veerappa Chettiar, (1943) 2 MLL. J. 441: I.L.R. 1944 Mad, 936, followed, 


Appeal against the order of the Court of the Subordinate Judge, Sivaganga, 
EEE 8th April, 1948, in E.P. No. 77 of 1947 in O.S. No. 64 of 1943, Sub-Court, 
athurai. 


A, Sundaram Atyar for Appellant, 
K. Veeraswamt for Respondents. 
The Court delivered the following 


JopemenT.—In this case the appellant as a condition of obtaining an order 
-of stay of execution of a certain decree against which he had filed an a in this 
Court was asked by this Court to make a deposit of the amount of the decree of the 
‘Court below which the respondent before me, the decree-holder, was directed to 
take out on furnishing security. The respondent could not furnish security, and 
‘did not take out the money. It was contended in the execution petition (filed 
after the disposal of the appeal against the decree) out of which this appeal arises, 
that interest ceased to run with the deposit of the amount of the decree of the Court 
below by the appellant as a condition of the stay order made pending the disposal 
-of the appeal against the decree itself. The contention was negatived by the Court 
below but is repeated here. There is authority of this Court binding upon me, 
the decision of a Bench reported in Periakaruppan Chettiar v. Veer Chettiar, which 
as this matter against the appellant. In the ruling cited, it was pointed out 

t 

“It would weigh very heavily on an impecunious decree-holder if at the instance of a well-to 
do judgment-debtor he should be put in the position of losing interest for no other reason except 
that he had not the means to furnish security.” 
It was therefore held in circumstances very similar to those of the present case 
that the judgment-debtor was not entitled to claim that the running of interest 
ceased with the fact of his deposit on account of the failure of the decree-holder 
to draw out the amount on furnishing security. 
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It is contended by Mr. Sundaram Aiyar for the appellant that this is not a 
.case of mere voluntary payment by him which might mean that interest might not 
-cease to run, but the case of a payment which his client made under the stay order 
on an invitation by the decree-holder, the respondent, to his client to pay the amount 
into Court. I am not prepared to say that merely because the respondent was a 

to the order of Court which directed the deposit and the security that he 

ited the appellant to pay the money into Court. Of course in the case of voluntary 

payments it is not disputed by the learned counsel for the appellant that interest 
-ceases to run. For instance in the case in Sitaramaypa v. Venkanaa}, it was held that, 


“ Where, there was no lication for execution ing, the defendant obtained a 
stay, on condition that security was to be.gt to the Court for the decree amount and instead of 
ishing security he chose to deposit the amount in cash, on a reversal of the decree he was 


not enti to claim any interest on the amount deposi 


It was pointed out that there was no sc for the application of the principle 
‘embodied in section 144, Civil Procedure e, because the deposit of the money 
-was something which the defendant there made of his own volition and not because 
-of any direction of the Court. If the respondent had suffered any loss, say their 
Lordships, the blame must rest with him. That case has no strict application 
to the case on hand ; but the principle deducible from it is that in the case of volun- 
tary payments there cannot be any contention that interest ceases to run on account 
of such deposits, even as there cannot be a contention that interest is claimable 
in restitution on reversal of the decree under which a voluntary deposit is made 
by the judgment-debtor. The d it in the nt case may not be voluntary 
in the sense that the judgment-debtor made the deposit of the amount in Court 
without any order of Court. There was undoubtedly the order of the Court under 
which he made the deposit, but the order was one which on his invitation the Court 
made, and as a condition of the indulgence which’ the order meant, the Court 
directed that he should pay the money into Court for the respondent to draw 
out on furnishing security. The fact that the respondent was unable to draw it 
out, as has been pointed out by Mockett, J., in the ruling im Peri Chettiar 
v. Vesrappa Chsttiar®, already referred to, cannot in the nature or the reason of the 
thing disentitle the decree-holder to interest on the amount deposited. 


In the circumstances the appeal fails and is dismissed with costs. l 
K. C. en Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justro CHANDRA REDDY. 


©. M. Raghavan and another .. Accused.* 
Criminal Procedure Codes (V of 1898), sections 942 and 205—Omission ie examine under section 942 On 
accused tohess presence has been with under section 20%—Trial, if vitiated. 


The failure to examine the accused personally as required by section 342, Criminal Procedure 
Code, does not vitiate the trial when his personal attendance has been dispensed with under 
section 205, Criminal Procedure Code, and whose counsel has filed a statement on his behalf. 


Emperor v. Jafar Cassum Musa, A.I.R. 1934 Bom. 212, followed. 
Ishwar Das v. Bhagwan Das, A.I.R. 1934 All. 693 (2), dissented from. $ 
Case referred for the Orders of the High Court under section 438, Criminal 


Procedure Code, by the Sessions Judge, North Malabar, in his letter No. 287 of 
1949, dated 17th December, 1949. i 


S. V. Venkatasubramaniam for Accused. 


The Government Prosecutor (S. Govind Swaminathan) for, the Public Prosecutor 
(V. L. Etkeraj) for the State. 


‘ 





1. (1941) 2 M.LJ. 768. í 2. (1943) 2 M.L.J. 441: LL.R. 1944 Mad. 336. 
* Cr. R. G. No. 32 of 1950. ; , rath April, 1950. 
(Case Referred No. 2 of 1950.) 


25 


‘196 THE MADRAS LAW JOURNAL REPORTS. [1950 


The Court made the following 


OrvrR.—This reference made by the Sessions Judge of North Malabar raises 
the question whether omission to examine the accused under section of the 
Criminal Procedure Code who was permitted to appear by counsel under section 
205, Criminal Procedure Code and whose counsel filed a statement on his behalf 
vitiates the trial. : 


The accused in the case was charged under section 323, Indian Penal Coder 
before a Bench of First Class Magistrates. In the course of the trial the first accused - 
was granted exemption from personal attendance under section 205, Criminal 
Procedure Code, as he was employed as a Havildar Clerk at Bombay. The Bench 
Magistrates believed the prosecution evidence that the first accused along with the 
second accused caused simple hurt to P.W. 1 and convicted the accused of an offence 
under section 323, Indian Penal Code. 


Both the accused filed a revision petition before the Sessions Judge against 
the conviction and sentence passed upon them by the First Class Bench, contending 
that the conviction of the petitioners was illegal as the first accused was not questioned 
under section 342, Indian Penal Code. Accepting the contention of the petitioners 
the Sessions Judes has made this reference recommending the quashing of the 
; conviction of the petitioners. 


in support of the view that the non-examination of the accused under section 
342 of the Criminal Procedure Code vitiates the trial and that the accused are 
therefore entitled to an acquittal he relies on a number of decisions which I will 


presently refer to. 


Reference is made to Nateraja v. Devasigamanit. It has been laid down in 
that case by Sundaram Chetti, J., that failure to examine the accused under section 
342, Crimi Procedure Code, after examination of the prosecution witnesses 
and before he is called upon to enter his defence vitiates the trial, as the provisions 
of section 342 which are mandatory should be strictly complied with. it has also 
been held that what is contemplated under section is the oral statement of the 
accused and the filing of the written statement after the closing of the prosecution. 
evidence does not amount to an examination within the meaning of section 342, 
Criminal Procedure Code. 


In Pramatha Nath Mukerjes v. Emperor*, it has been held that non-compliance 
with the provisions of section 342, Criminal Procedure Code, vitiates the trial even. 
when the accused is not in any way prejudiced and that it is the duty of the Magis- 
trates to examine the accused under section 342, Criminal Procedure Code, after 
the examination, cross-examination and re-examination of the prosecution 
witnesses. 


This decision is based upon a ruling of a Bench of that Court in Mazahar Ali 
v. Emperor®. At page 522 of the same report Rankin, J., observes : 

ee ee in no difficulty in understanding the proceedings, a 
tion addressed to his counsel in hi hearing and answered by bis counsel in bs hearing may petbape 
be taken in certain circumstances as 2 compliance with the section. It is nota compliance 
with the section, but I say nothing whatever to create any more trouble than is absolutely neces- 
sary in any casc of that character.” 
In In re Nainamalai Konan‘, it is stated that an omission to question the accused 
generally on the case after the prosecution witnesses were examined makes the 
conviction of the accused illegal and a written statement filed by the accused cannot 
be substituted for the examination of the accused under section 342, Criminal 
Procedure Code, which is mandatory. 





1. ALR. 1931 Mad. 241. : 3. hee I.L.R. 50 Cal. 223. 
2. (1923) I 50 Cal 518. 4 (191) 14 LW. 418. 


11] RAGHAVAN, Jp re. 197 


In Mahomed Hussain v. cry ao it has been laid down that section 263, Criminal 
Procedure Code, is section and that there must be an examination 
of the accused in all warrant cases and that the words if anyin section 263 do not 
apply to warrant cases. 


In Karamdin v. The Crown*, Tek Chand, J., laid down that section 342, Criminal 
Procedure Code, would apply to summons cases also and that non-compliance 
therewith would be fatal to the trial of the case. 


It must be observed that none of these cases deals with the question whether. 
failure to examine the accused under section 342, Criminal Procedure Code, vitiates 
the trial when his presence is dispensed with under section 205, Criminal Procedure 
Code. 

Another decision referred to in the order of reference is the one in In re Anna 
malai Mudali*. In that case it has been laid down by a Bench of this Court that 
évery failure to comply strictly with the provisions of section 342, Criminal Procedure 
Code, does not render the conviction of the accused ileal wales it has in fact 
occasioned a failure of justice and that section 537 of the Code cures such an irre- 

ity. It is also stated there that it is the duty of the Court to satisfy itself that 

e accused explains or has an opportunity to explain the circumstances from which 
an adverse inference could a Bees against him either through his statements ; 
or by answers to questions or by both. ; 

In this connection it would be useful to refer to a judgment of their mera 
of the Judicial Committee in Kotayya v. King-Emperor*. In that case one of the 
questions that had to be considered their Lordships was whether the breach 
of the proviso to section 162, Criminal Procedure Code, would result in the trial 
becoming invalid when the accused was not prejudiced in any way. Their Lord- 
ships answered in the negative. O 

Dealing with the contention of Mr. Pritt, learned counsel for the accused 
based upon certain rulings, one of which was in In re Maruda Muthu Vannian®, which 
laid down, that failure to examine an accused after further cross+examination of 
the prosecution witnesses, even though he was examined before the framing of the 
charge was fatal to the validity of the trial and that section 537 of the same Code 
would not cure such an irregularity, their Lordships stated that that argument. 
‘was based upon too narrow a view of the operation of section 537. ; 


` It is clear from the last two decisions that it is not every case of non-compli- 
ance with the provisions of section 342, Criminal ‘Procédure Code, that vitiates the 
trial leading to the quashing of the conviction of the accused person. 


The only decision referred to by the Sessions Ju in this case which has a 
direct bearing on the present case is the one repo in Ishwar Das v. Bhagwan 
Das*. The ruling in Adsluddin v. Emperor’, referred to by the Sessions Judge 
has not much bearing on the question to be decided in this case. 


No doubt the ruling in Ishwar Das v. Bhagwan Das* supports the case for the refer- 
ence. In that case a Bench of Special Magistrates who di with the presence , 
of the accused under section 205, Criminal Procedure Code, directed the accused 
under section 205 (2) of the Code to appear in person to give an explanation 
under section 342 of the Code. In an application in revision inst that order 
it was laid down by a single Judge of the ‘Allahabad High Court that under section 
342 it was compulsory on the part of the Magistrate to examine the accused for the | 
reason that the provision of law was in furtherance of justice and to enable the Court 
to detide the issue in a criminal case. . He also stated that, 
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“ These provisions indicate that the Legislature intends that the statement should be a personal. 
statement made by the accused and not a statemeft made on his behalf by an advocate. A statement 
made by an advocate is merely hearsay and the Court may ask questions from the advocate on 
which the advocate has no instructions. ' Moreover the Court may desire to note the appearance of 
the accused and his manner when the accused replies to the question asked.” 


The learned Judge who decided that case declined to follow a ruling of the Rangoon 
High Court in Maung Po Nyein v. Haka Singh, which holds the contrary view and 
explained away a decision of a Bench of the Bombay High Court in Dorabshak v. 
re stating that the decision dealt with summons cases under sections 242: 
and 243 and that it was entirely a different matter from the statement made under: 
section 342, Criminal Procedure Code. ' 


For the reasons to be stated presently I express my respectful disagreement. 
with this view of the learned Judge. 

_ In Dorabshah v. Emperor’, the question that arose for consideration was whe ther- 
the Court could act on the ples of guilty cf an estate manager of The accuses: One 
of the principles laid down in that case was that where the Court had dispensed with. 
the personal attendance of the accused under section 205, the Court could act on 
the plea given by his: counsel in a summons case. In reaching that conclusion the 


learned Judges relied on a number of ish decisions in which under similar 
circumstances it was held that an accused could appear and plead by counsel 
orattorney. In the course of the judgment it was o at page 219 by 
Fawcett, J. : 


“Then again under section 966, in a case where the accused’s personal attendance has been: 


dispensed with, he need not even a to heer t if the sentence is one of fme or he is, 
acquitted, and if his pleader is t at the delivery of thie jusemient Hevig Pagasi to taae 
provisions I think it is clear that in a case where the Court has allowed an to 

pleader it must be taken that such involves the performance of all acts that ‘devolve- 


t the accused himsclf should be present for any particular purpose, such as for examination by 
the Court under section 342 or pleading to a charge under section 255. In such a case I cannot see ' 
any sufficient ground, in spite of the fact that sections 242 and 248 of the accused only, for i 
that his pleader may not make the necemary answers and plead guilty or not guilty on his behalf.’ 

Referring to a statement of law made by Batty, J.,in Emperor v. Sursing Mathura- 
das?, the learned Judge (Fawcett, J.) observed that in that particular case the accused. 
was present at the time when the pleader gave his plea and that it was a different. 
case from the one he had before him and that the dictum of Batty, J., was too widely 
expressed if it was meant to apply to a case falling under section 205, Crimi 
Procedure Code. A careful reading of this judgment leaves no dubt in my mind 
that this case would equally apply to a warrant case also and there is no force in the- 
distinction sought to be made by Bennet Jin hoar Das v: Bhagwan Dast. 


Section 242, Criminal Procedure Code, lays down that 


“ Whon the accused or is brought before the Magistrate, the particulars of the offence 
of which he is accused stated to him, and he shall be asked if he has any cause to show why- 
he should not be convicted ; but it shall not be necessary to framo a charge.” , 


The relevant portion of section 342 runs thus :— 

“The Court... .. shall for the purpose aforesaid question him, generally on the case 
the witnesses for the prosecution have been examined and before he is mice a 
It is evident from a comparison. of both the ] visions of law that stating the parti. 
Salers oF the Gfienee 65 the accincd and aanas Ries at he Was any cane ts show 
why he should not be convicted under section 242 are as imperative as questioning: 
the accused generally on the case under section 342. $ 
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I therefore think that the decision in Dorabshah v. Emperor! applies with equal 
force to warrant cases also. ' 


The principle enunciated in this ċase was followed by a Bench of the Bombay- 
High Court in Emperor v. Jaffar Cassum Musa*. It was laid down in that case that. 
where the Magistrate dispensed with the personal attendance of the accused who is 
permitted to appear by counsel he need -not question the accused personall 
under section 342 which must be read subject to the provisions of section 205. With 
respect, I agree with the view taken by the learned Judges in this decision. 


The principle laid down in Maung Po Nyin v. Haka Singh? is in consonance- 
with the view taken in both the Bombay cases. 


Apan man the decisions cited above, an examination of the provisions of section. 
205, Crimi Procedure Code, leads me to the same conclusion. Section 205. 
Criminal Procedure Code, is in the following terms : 

“1 Whenever a Magistrate issues a summons, he may, if he sees reasons so to do, dispense with. 
the personal attendance of the accused, and permit him to appear by his pleader. 

2. But the Magistrate inquiri into or trying the case may in his discretion at any stage of the 

i direct the attendance of the accused, and if necessary, enforce such attendance , 

in manner hereinbefore provided.” 


Under sub-section (2) it is in the discretion of the trial Magistrate to direct the 
accused to appear in person whose personal attendance is dispensed with under 
sub-section (1) of section 205. If the Legislature intended to make it obligatory 
on the part of the trial Magistrate to examine the accused under section 342 even. 
when his personal attendance was dispensed with, it would not have expressed 
itself in the wording of sub-section (2). It looks to me that the intendment of sub- 
section (2) is to the discretion in the Magistrate to direct the accused to be: 
present whenever he thinks it necessary either for questioning him under section 342 
or for any other purpose. It is for the Magistrate to consider whether it is necessary- 
to direct the personal attendance of the accused who was exempted under section 205,. 
Criminal Procedure Code, for questioning him under section 342 of the Code and. 
if he does not insist on the appearance of the accused in Court for that purpose 
the trial cannot be rendered i ; 

I therefore hold that failure to examine the accused personally as required. 
by section 342, Criminal Procedure Code, does nôt vitiate the trial when his personal 
attendance is dispensed with under section 205, Criminal Procedure Code. there 
is no illegality in the trial of the case which entitles the accused to an acquittal. 
~~ For these reasons, the reference cannot be accepted. The papers are returned.. 


V.S. —— Reference not accepted. . 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mkr. Justiag SoMASUNDARAM, 

K. J. Verghese ..  Petitioner.* 

Madras Town Nuisances Act (III of 1889), section 3 (12)—Ofence under—Uttering loudly indecent 
siecle te pallie Uf corals wale o Eae g á 7 

Taring ludi abusive ann indecent worda it publie t undoubtedly is bad manners and 
may constitute bad behaviour, it is doubtful if it is t viour within the m of that 
term in clause (12) of section 3 of the Madras Town Nuisances Act and as such a person utters 
them should be given the t of doubt and cannot be convicted of an offence under section g (12) 
of the Act. 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, prayi 
that the High Court will be pleased to revite the order of the Court of the Joint. 
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Magistrate of Coonoor, dated 23rd May, in C. A. No. 7 of 1949, preferred 
against the order in C. C. No. 1545 of 1948, ene Sub-Magistrate of Coonoor. 


T. M. Kasturi and A. K. Sriraman for Petitioner. 


The Assistant Public Prosecutor (A. S. Sinakaminathan) for the Public Prosecutor 
(V. L. Ethiraj) for the State. ; 


The Court made the following 


Orpver.—The petitioner has been found guilty by the Stationary Sub- 
Magistrate, Coonoor, for an offence under section 3 (12) of the Madras Town ` 
Nuisances Act and sentenced to a fine of Rs. 20. 


Section 3 (12) deals with disorderly or indecent behaviour in any public place. 
The indecent behaviour that is attributed to the petitioner who is a Munici 
Councillor is that while going on a public road he uttered in loud tones the followimg 
words : 


a pears some fellow—et his mother and wife be ovat imiormed thie Sub-Inspector 
ur Khan ( referring to the second accused) should be arrested. Can they—fellows who 
a Chee 


_ The question now is whether this will constitute indecent behaviour. 

It is contended by Mr. Kasturi that it is at best only abusive or indecent words 
uttered and this does not constitute behaviour. The term “ behaviour” is not 
defined. But the Oxford Dictio gives the meaning as deportment or manners. 
Uttering these words in public un aai is bad manners and though it may 
constitute bad behaviour, it is doub it is indecent behaviour within the 
meaning’ of that term in clause (12) of section 3. In my opinion the question is 

` not free from doubt and the benefit of that doubt must go to the : 


The conviction and sentence are set aside and the accused is ae The 
fine, if paid, will be refunded. 


V. S. n ‘Petition allowed. 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
Present :—Mnr. Justice CHANDRA REDDI. 


Ponnuswami and another .: Petitioners.” 
-~ ' Madras Hradu (Bigamy Prevention and Act ), Section 4 (2 ed— Meaning 
Qf — Iyn a prs paama f Aa To Pots i sariat U pi incr melons 
man the subsistence of an 
The word ‘ elomsae "in cong) fb Madres ind gn Prevention and Divorce) 
cannot be said to imply the performance of ‘a marriage before a priest who has authority for 
marriages. Any ruch requirement i not contemplated under the Hindu Law to constitute 
a valid marriage. The word “solemnized ” only means performed or conducted, of a thaH 
in a temple in the presence of the Idol is one of the forms of marriage known to w and in 


no sense can such a marriage be said to be an invalid ane. Fence where a mab whose marriage 
with a woman is subsisting tiea thali round the neck of another woman:in A temple;:thicy are 
both of them guilty of an offence under section 4 (2) of the Act. 


Petition under sections 435 and 439, Criminal Procedure Code, 1898, prayi 
that the High Court will be pleased to revise the order of the Court of the 
Presidency Magistrate, G.T., Madras, dated 17th December, 1949, in G.C. 
No. 2520 of 1949. 

A: Doratraj for Petitioners. 

' "The Government Prosecutor (S. Govind Swaminathan) for the State. 
` The Court made the following” i 


Orprr.—In this case the ‘two petitioners have been convicted of an offence 
under section 4 (2) of the Madras Hindu (Bigamy Prevention and Divorce) Act 
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(VI of 1949) and sentenced to imprisonment till the rising of the Court and to pay 
a fine of Rs. 50 or one month simple imprisonment in default. The case against the 
petitioners is that the first accused married the second accused while his marriage 
with the complainant was subsisting. He married the complainant on goth June, 
1947, and having abandoned her after ill-treating her, he married. the second 
accused on 2nd May, 1949, thereby committing an offence under section 4 (2) of 
Act VI of 1949. : 

The plea of the accused was that there was no second marriage as spoken to 
by the prosecution witnesses. 

In support of the prosecution case P.Ws. 2 and 3 who witnessed the i 
dies Mele -awacars Koil were centred A ing to these two witnesses the 
first accused tied the thali round the neck of the second accused in the temple in 
the presence of the Tdol. 

The evidence of these two witnesses was believed by the trial Court and the 
conviction of the petitioners based thereon. 

It is argued in this petition that the evidence on record is not sufficient for 
convicting the petitioners and that in any event since the marriage was not solemn- 
ized as contemplated under section 4 (2) of the Act no offence can be said to have 
been commi by the,accused. According to the petitioners’ counsel, if the 
marriage was not performed in the presence of a priest clothed with authority, 
the marriage is not a valid one and therefore no offence can be said to have been 
committed. I do not think I can accept either of these two contentions. 

So far as the evidence is concerned the trial Court which had seen the witnesses 
and watched their demeanour has chosen to accept their evidence. There are 
no reasonable grounds for taking a different view of the evidence. I therefore see 
no reason. to disturb the finding as regards the guilt of the accused. 

As regards the second cottention, viz., that unless the marriage took place ‘in 
the presence of a priest who is clothed with authority, it cannot be said to be a 
alt One, I do not think there is any basis for it. According to the learned counsel 
for the petitioner, the word “ solemnized ” in section 4 (2) of the Act implies the 

ormance of marriages before a priest who has authority for performing marriages. 

is no warrant for this proposition. I do not think that any such requirement 

is contemplated under the Hindu law to constitute a valid marriage. c word 

“ solemnized ” only means, performed or conducted. See Qusen-Empress v. Paul}. 

Under the Hindu law it is not necessary that a marriage should take place in the pre- 

sence of a priest or any person who is clothed with authority. Tying of a thali in the 

presence of an idol is one of the forms of iage known. to u law and in no 

sense can such a marriage be said to be an invalid one. I therefore find that the 
petitioners were rightly convicted of an offence under section 4 (2) of the Act. 


The only question to be considered now is whether the sentence of Rs. 50 is 
excessive having regard to the status of the petitioners. The first accused is a porter 
working in a railway station. I therefore think that the ends of justice will be 
met if each of them is sentenced to a fine of Rs. 25. In other respects the petition 
is dismissed. 

V. S. ——— Petition dismissed. Fins reduced. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice CHANDRA REDDI. 
Reddy Rajaratnam Reddi .. Petitioner.* 
Penal Code (XLV of 1860), section 108, Explanation IV—Abetment of an abetment which is ingfactine— 
Uf an offence. 
The abetment of an abetment is an offence the second abetment is ineffective. The 


expression “‘ abetment of such abetment ” in the latter of Explanation IV to section 108 would 
include also the instigation of a person who refuses to instigate the commission of an offence, 
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Srilal Chamaria v. Emperor, (1918) I.L.R. 46 Cal. 607, followed. 
Petition praying that, in the circumstances stated therein, the High Court will 
be pleased to quash the order of commitment dated goth December, 1949, in 
P. k. C. No. 11 of 1949, Stationary Sub-Magistrate’s Court, Kurnool. 


P. Basi Reddy and M. S. Sethu for Petitioner. 
The Assistant Public Prosecutor (A. S. Sivakaminathan) for the State. 


The Court made the following 


Orper.—This is a petition to quash the commitment of the 
petitioner for an offence under section 302, Indian Penal Code read with 
section 115, Indian Penal Code in PR.C. No. 11 of 1949 by the 
Stationary Sub- istrate, Kurnool. The charge against the petitioner is 
that he approached P.W. 1a doctor with a request to provide him with 
poison to enable him to kill his mistress with a view to get at her properties. 
The prosecution case is that one Veeramma who is P.W. 5 in the case has 
been the mistress of the accused for some years. She has two children, a 
daughter and a son, and the son being a minor, a court guardian was appointed 
for the property. The accused who has been on intimate terms with Veeramma 
and ing her affairs conceived the idea of. getting at the property by doing 
away with her. For that purpose he approached P.W. 1 a doctor practisi 
in Kurnool with a request to supply him with poison and promised to pay him a 
sum of Rs. 2,000 if the poison asked for was given to him. In spite of the 
refusal of P.W. 1 to comply with the request of the accused, the latter persisted 
in his attempt. P.W.1 reported the matter to the Deputy Superintendent 
of Police, P.W. 6 on roth August, 1949, who passed on the information to 
P. W. 7, the Da eee anes of rec P: ATA order to trap the accused 
deputed a constable P.W. 2 to go to ouse of P.W. 1’s dispensary and kee 
himself inside to overhear e a between P.W. r and the Sees 
Accordingly on 12th August, 1949, P.W. 2 went to the dispensary of P.W.1 but 
the did not tum up that day. Next day again he went and remained 
behind the screen in the same apartment. That day the accused went to the house 
‘of P.W. 1 to repeat his request and the doctor as usual refused to comply with it. 
This was overheard by P.W. 2 who went back to P.W. 7 and reported what had 
happened. Subsequently the accused was arrested and a charge-sheet was filed 
against him for an offence under section 302 read with section 117, Indian Penal 
Code. 

The accused pleaded that he never approached the doctor, P. W. 1, for poison 
with intent to kill P. W. 5, that P. W. 1 was giving false evidence at the instance 
of P. W. 5’s brother-in-law and other relations of bis and that he was not guilty 
of the offence with which he is charged. 

Finding that the accused, insti the doctor to abet the accused in the 
commission of the offence of murder of P. W. 5, the Stationary Sub-Magistrate, 
Kurnool, A ee 
section 302, Indian Penal Code, read with section 115, Indian Penal . The 

has preferred this petition to quash the commitment. 

In this petition it is argued on his behalf that the prosecution evidence on the 
face of it is incredible and secondly even assuming all that is stated by the prose- 
cution witnesses were true, it does not constitute an offence under section 302, 
read with section 115, Indian Penal Code. Whether the prosecution evidence 
in the case is such as would commend itself to the trial Judge does not arise for 
consideration in this petition. So I do not propose to express any opinion on the 
question of credibility of the prosecution witnesses. 

The answer to the second contention rests mainly on the construction of sec- 
tions 107 and 108, Indian Penal Code. Section 107, Indian Penal Code, provides ° 
that a peson abets the doing of a thing, who instigates any person to do that thing. 
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The other portions of that section need not detain me as they have no bearing on 
the question for consideration before me. Section 108 reads thus : 

“A person abets an offence, who abets either the commission of an offence, or the commission 
of an act which would be an off if committed by a person capable by law of committing an offence 
with the same intention or kiowledgë as that of the abettor.” 

Explanation (2) to that section is as follows : 

“ To constitute the offence of abetment it is not necessary that the act abetted should be committed, 

or the effect requisite to constitute the offence should be caused.” - 
The question before me really turns on the interpretation of Explanation (4) to 
section 108. Explanation (4) provides that the abetment of an offence being 
an offence, the abetment of such an abetment is also an offence. 
Explanation (2) lays down that to constitute the offence of abetment it is neither 
necessary that the act abetted should be committed nor that necessary effect should 
be produced. In other words a person who incites another to commit an offence 
is guilty of the offence of abetment irrespective of the result. The gist of the offence 
under this Explanation is the intention of the wrong doer. 


The point for consideration is whether the expression “abetment of such an abet- 
ment” in the latter half of Explanation (4) includes also the instigation of a person 
who refuses to instigate the commission of an offence. Mr. Basi Reddi, the learned 
counsel for the petitioner, contends that there can be no abetment of an abetment 
when the person sought to be abetted refuses to abet the commission of a crime. 
In support of his contention he cites a passage from Mayne’s Criminal Law at 
page 239 (4th Edn.). 

“Thus if A asks B to go to a place and instigate C to commit an offence, A commits no offence 
(unless it be under section 120-B) until Cis instigated by B and when B does so, A's offence is com- 
plete at the place where the instigation takes place.” 

On the other hand reliance is placed on Srilal Chamaria v. Emperor, by the learned 
Public Prosecutor. In that case the accused one Srilal who was the clerk of one 
Bilas Roy against whom a complaint for trespass, house-breaking and theft was . 
filed approached one Karuna Bhusan Banerjee, the Bench Clerk and Interpreter 
of the Court of the Fifth Presidency Magistrate, Calcutta, with the offer of a bribe 
for the Magistrate. At first Karuna refused, but when the accused persisted, 
Karuna reported this to the Chief Presidency Magistrate, who in consultation with © 
the Commissioner of Police laid a trap for the appellant. In pursuance of this 
decision Karuna arranged with Srilal for the payment of a bribe on a particular 
day and informed the police of that. On the appointed day the Inspector concealed 
himself behind the screen and saw what transpired between Karuna and Srilal 
and arrested Srilal when money was handed over to Karuna. 

The question that arose in that case was whether these facts constituted an 
offence under section 161 read with section 116, Indian Penal Code. It was held 
that Srilal was guilty of the abetment of bribery under section 161 read with 
section 116, Indian Penal Code. . 


On a difference of opinion between the two Judges that constituted the Bench 
Richardson, J., and Shams-Ul-Huda, J., as to the view to be taken of the evidence 
on record, the matter was referred to a hae ba Fletcher, J., who agreed with 
the finding of Richardson, J., that Srilal Chamaria, the accused in the case, instigated 
Karuna to induce the Magistrate to accept the bribe and thereby committed the 
offence under section 161, Indian Penal Code, read with section 116, Indian 
Penal Code, by abetting the abetment of an offence within the meaning of Expla- 
nation (4) to section 108. : 

But all the three Judges were ae the question as to the interpretation 
of the expression “ tment of such an abetment” occurring in Explanation (4) 
to section 108. Referring to the Illustration under Explanation (4) to section ro, 
Richardson, J., observes at page 618 as follows : 

“Tf B? instigates C and Z is murdered there is no difficulty. Itis not disputed that A is i 
Able, but how is he punishable except under section 109 for abetment of mu ? If B instigates C 
pa 


t. (1918) LL.R. 46 Cal. 607. 
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but C refuses to murder Z it is similarly not disputed that A is punishable but he can only be punished 
under section 116, a abetment brat 

Then comes the case which approaches the t case. B refused to instigate C and Z is not 
murdered. A is still guilty of abetment of murder just as he was before. A’s criminality is under 
the Code the same in all three cases. Explanation (2) of section 108 applies when B does not insti- 
gate C just as much as when C does not murder Z. The result would be the same, however, long 
the chain may be between A and Z. , 

In this view, the abetment of an abetment of an offence is no more and no less than the abetment 
of that offence, If the second abetment is not committed Explanation (2) applies. Thisseems to be 
the only intelligible way of interpreting the language used. The words mean—when the abetment 


of an offence is ble under section 109 or under section 116 the abetment of such an abeiment 
es utes Gunbiahk caderece me GRE Gh ae ee ee 

On this question as JI have already observed Shams-ul-Huda, J., also took the 
same view. The following passage from the judgment of the Judge at 


page 627 is apposite : 

“It has been contended that under Explanation (4) of section 108 of the Penal Code the abetment 
of an abetment means the abetment of an act which subsequently ripens into an actual abetment 
of the principal and not an abetment or incitement merely to incite another when thet other has not 
at all been incited. In other words it is urged that without Karuna inciting the Magistrate the abet- 
ment of Karuna by Srilal did not amount to abetment of an abetment. The language of Explanation 
GG) not vory clear ROES Having regard to the nature of the charge in this case, the onty form of 
a ent we need consider is abetment by instigation ....... I would therefore substitute 
the word ‘abetment’ by the word ‘instigation’ and put the question in this form. Was there in 
this case an instigation of an instigation? Having regard to the definition of the word ‘abetment 
as including both the abetment of an offence as well as the abetment of an act which if committed 
would be an offence, the question is whether there was on the part of Srilal an instigation of ax actual 

ion by Karuna, which instigation amounted to an offence, or the instigation of an act which if 
committed, would have amounted to an offence. It is clear there was in this case no instigation of an 
actual instigation but if the prosecution story is true, Karuna was instigated to do an act which, if 
committed, would have been an offence.” 


R ing to the from Mayne’s Criminal Law (4th Edn.) at page 239 which 
I oleae Rete alladed 05: the learned Judge stated that expression Sania was 
not found in the author’s own edition of the book, nor was any authority cited for 
that proposition. 

The third Judge Fletcher, J., who took the same view as the other two learned 
Judges on this question stated in the course of his judgment that, 

“the words ‘when the abetment of an offence is an offence’ do not mean ‘ when an abetment 


of an offence is actually committed.” They mean when the abetment of an offence is by definition 
or description an offence under the Code, that is, when an abetment of an offence is punishable under 


section 109 or section 116 or some other provision of the Code, then the abetment of such an abetment 
is also an offence.” 
I express my respectful agreement with the principle laid down in this decision. 

In Empress v, Troylukhonath Chowllhry!, the accused sought the aid of one Cummins 
who was a godown keeper of a firm known as Messrs. Mackenzie, Lyall & Co., 
for committing theft of some hardware belonging’ to his master. Cummins who did 
not fallin with this plan informed his master ofthe same and laid a trap for the 
accused. In pursuance of this t with his master Cummins aided the 
accused in carrying out his object. accused was charged with theft of goods 
belonging to the company. But the accused was convicted under section 116, 
Indian Penal Code, on the ground that he instigated Cummins to do that which if 
committed would have been an offence and which falls under lanation (4) to 
section 108, Indian Penal Code. The learned Judges stated that inasmuch as 
Explanation (2) constituted an offence of abetment, it was not necessary that the 
act abetted should be committed. 

The principle laid down in Srilal Chamaria v. Emperor*, was reiterated in Ghazi 
Khan v. Emperor*. In that case one Sher Khan, in order to help a relation of his 
charged with making par hain e wrote a letter to one Razvi 
Khan to approach the doctor who to make a report in connection with the 
charge against Sher Khan’s relation and induce him to make a favourable report. 
Accordingly, Razvi Khan approached the servant of the doctor and offered some 


1. .(1878 LLR. 4 Cal. 366. 3. ATR. 1994 Pesh. 110, 
" a: (1978) LLR, 48 Cal, 607. 334 
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money to be given to the doctor for making a favourable report. The servant 
refused to take the money saying that the Master would not accept the bribe. This 
matter having been brought to the notice of the police, Razvi Khan along with 
Sher Khan was prosecuted for pee esa the servant of the doctor to instigate 
the doctor to accept the bribe. Razvi was found guilty of abetting an unsuc- 
cessful attempt to induce a public servant to accept an illegal gratification while 
Sher Khan was found guilty of abetment of abetment and both of them were con- 
victed under section 161, Indian Penal Code, read with section 116, Indian Penal 
Code, though Razvi Khan made only an unsuccessful attempt to instigate the 
servant of the doctor to instigate the doctor to accept a bribe. 


In The Empress v. Mt. Bakhtawar! referred to both in Ratanlal’s Law of Crimes 
and Sir, Hari Singh Gour’s Penal Law of India, the facts as can be gathered from the 
text books are that the accused approached a native doctor with a De ey to ly 
her with medicine for the purpose of poisoning her son-in-law, but the doctor 
to comply with her request. She was prosecuted for an attempt to murder her 
Sonesta an offence punishable under section 307, Indian Penal Code. It was held 
that the offence committed by her was not an attempt to murder as it was a mere 
act by way of tion to commit an offence and was not a transaction which 
would necessarily have ended in murder if not in ted, but such an act might 
be held to be an instigating of the native doctor to t the accused in the com- 
mission of the murder, and with reference to Explanation (4) to section 108, Indian 
Penal Code, might have been punished under section 116, Indian Penal Code, 
read with section 302 of the same Code. This case is cited with approval in both 
these text books (see Gour’s Penal Law of India, 5th edn., pages 414 and 415 and 
also Ratanlal’s Law of Crimes, 16th Edn., page 239). This decision is ad-idem with 
the nt case. A passage from the Penal Law of India by Gour dealing with 
Explanation (2) to section 108, Indian Penal Code, at page 412 of the same ecition 
may be y extracted : 

“i... . abetment depends upon the instigation and not upon the effect it has upon 
another. As was observed in a case ‘ the offence of abetment by instigation depends upon the intention 
of the person who abets and not upon the act which is actually done by the mwhomheabets. .. .” 
,_ The offence of abetment is complete with the instigation, dotwithnanding that the n abetted 
oe 
to are Iti e e co 
should be caused by them.” | R ai j E EAE 
Dealing with lanation (4) the autħor states at page 413, paragraph ggg that the 
abetment of an abetment is an offence when the principal abetment was an offence. 
Such would be the case where a third person intervenes between the abettor and 
the actor. In such a case all that is required is that the substantive abetment 
must be the abetment of an offence. It is not necessary that such offence should 
be committed. Then the author refers with approval to the case in Empress v. 
Troplukhonath Chowdry*, which I have already referred to. 

At page 241 of Mayne’s Criminal Law of India it is stated that a person insti- 
gates a crime who incites and suggests to another to do it or impresses upon his 
mind certain statements whether true or false with the intention of inducing him 
to commit a crime. Another pasage at page aia in the same text book is that at 
is equally an offence to instigate A to instigate C and so on indefinitely provided 
the object ultimately is to arrive at somebody who will be influenced to the com- 
mission of the crime. Reference may be made to what the author says at page 
243 : 

“* The offence of abetment by instigation is complete as soon as the abettor has incited another 
to commit a crime whether the latter consents or not or whether having consented he does the 
crime. 

In the light of these decisions cited above, and the passages in the various 
text books and after a careful examination of the visions of section 107 and 
Explanations (2) and (4) to section 108, Indian Penal e, I have come to the con- 
clusion that the abetment of an abetment is an offence though the second abetment 


“4. PR. 24 of 1882, 2- (1878) LLR. 4 Cal. 966, 
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is ineffective, although at first the argument on behalf of the petitioner that no 
offence is committed when the second abetment was abortive looked very plausible. 
In this view of the matter I consider that the passage in Mayne’s Criminal Law 
of India at page 239 relied on by the learned counsel for the petitioner is not of 
much importance. 


_For these reasons I hold that the titioner would be paly of an offence under 
section 302 read with section 116, Indian Penal Code, if the prosecution case were 
to be believed. 

As regards the next contention advanced on behalf of the petitioner I do not 
want to express any opinion at this stage as it is likely to prejudice the trial of the 
case. It is for the ions Court to see whether the prosecution evidence can 
be accepted having regard to the circumstances of the case. There are therefore 
no grounds to quash the commitment of the petitioner and the petition is dismissed. 

v.s. Se Petition dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice HorwoL AND Mr. Justice BALAKRISHNA AYYAR. 


Balasubramania Chettiar .. Appellant * 


D. 
AL. VR. ST. Veerappa Chettiar and another .. Respondents. 

Madras Tenants and Ryots Protection Act (XVII of 1946), sectien 4 (1) (b)—Applicability —Sweit to sat 
aside sale for arrears of rent on ths ground of fraud. 

In a suit to set aside a sale for arrears of rent on the ground of fraud and material irregularity 
there is no claim for eviction involved and section 4 of the Madras Tenants and Ryots Protection 
Act would not apply to such a suit. Though as a consequence of the suit being imi the 
plaintiff will have to quit the land and be evicted if he is not willing to leave the land of his own 
accord, there is no claim for eviction mvolved in the suit. 

Appeals under clause 15 of the Letters Patent against the judgment and 
decree of Wadsworth, J., dated 13th December, 1946, in S.A. Nos. 1868 and 1869 of 
I preferred to the High Court inst the decrees of the Subordinate Judge’s 

urt, Madura, in A.S. Nos. 108 and 107 of 1945 (O.S. Nos. 327 and 328 of 1943, 
District Munsif Court, Periyakulam). ` 

B. C. Seshachala Aiyar and V. N. Jagannadka Rao for Appellant. 

R. Kesava Aiyangar for Respondents. 

The Judgment of the Court was delivered by 

Horwill, J.—The pa appellant in these appeals sought to have the sale, 
brought about by his landlord for arrears of rent, set aside on the ground of fraud 
and material irregularity. Both the Courts below held against him and found 
that he had shown no cause for setting aside the sale. The suits were dismissed 
and in appeal the dismissals were confirmed. Then the plaintiff preferred second 
appeals to this Court. 

Before the matter came on for consideration by Wadsworth, J., in second 
appeal, Madras Act XVII of 1946 had been passed, which required all suits to be 

“ which were (a) for the eviction of tenants from their holdings or land... .. in which a 
claim for mich eviction was involved ...... or (b) in which the sale of the holding of a tenant 
or ryot for recovery of rent is claimed.” : ; 

The learned Judge did not think that there were any merits in the second 
appeals as far as the questions in issue in the suits were concerned ; and he did 
not consider that section 4 of the Act ieee As, however, the applicability 
of section 4 had not been considered by Court in any decided cases, the 


E legislation being of very recent origin, he, in dismissing appeal, granted a 


certificate for leave to appeal under the Letters Patent. 
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A preliminary point has been raised as to whether second a lie ; but we 
do not think that there is any substance in that objection. It is not necessary 
for us to state our reasons, in view of the opinion we are expressing on the 
point raised in the appeals. 

We agree with the learned Judge (Wadsworth, J.) that there is no substance 
in the second appeals. With regard to the applicability of section 4, we are satisfied 
that in the suits no claims for eviction are involved. As the suits were for setting 
aside sales already held, the sales were good and binding until set aside. It may 
be true that as a consequence of the suits being dismissed, the appellant will have to 
quit the land and be evicted if he is not willing to leave the lan of his own accord ; 
but there was no such claim for eviction involved in the suits. Moreover [vids 
sub-clause (b) of section 4 (1)| there was no claim in the suits for the sale of the 
holding for recovery of rent, the suits being to set aside sales already held. 


The appeals are dismissed with costs in L.P.A. No. 6 of 1947 only. 
V. S. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. Jusriaz GovinpA MENON AND Mr. Justice KrisHNaswaMi 
NAYUDU. 


In the matier of Pillalamarri Venkateswarlu, a detenu in the Central 
Jail at Cuddalore. 


The District Magistrate, Guntur and another .. Respondents.* 
Constitution of I Article 226—P Coerrt to issme writs in the nature of habeas 
Prisilger of Mendan of Parlama Beta of 4 rust Mires Marteren of ENE Onde dn 
( of 1949) and ine Detention Act (IV of 1950)—Validity. 
Artitle 226 of the Indian Bree Geter he Ce ee al the poden wach $ 


ae figan confera by III of the Constitution of India, namely, Fundamental Rights and for 
any other purpose. arrest and detention EF porn contravened the rights, privilege or 
immunities which he enjoyed as 2 member of the Legislature, the High Court imsue 
the writ and direct his release. i 

A member of the Legislature cannot have immunity from arrest in the case of a preventive deten- 
don order. 

Sections 2, 3, -A and 15 of Madras Act XXIII of 1949, are repugnant and inconsistent with 
ihe Fiadamenia] ku provua le Part LU 6f the Constiintien aad o terion detained under that 
Act is entitled to be released. 

[No opinion was expressed on the validity or otherwise of detention under sub-section (1) of 
section 3 o the Preventive Detention Act (IV of 1950) (Central).] 

Petition under section 491 of the Code of Criminal Procedure, 1898, praying 
that in the circumstances stated in the affidavit filed therewith the h Court 
will be pleased to issue directions in the nature of habeas cor for production 
before High Court, Madras, of the person of Pillalamarri Venkateswarlu, a 
detenu in the Central Jail at Cuddalore to be dealt with according to law 
and direct that he be set at liberty. 

A. Ramachandran for Messrs. Row and Reddy, Advocates for Petitioner. 

The Government Prosecutor S. Govind Swaminathan for the Public Prosecutor 
(V. L. Ethiraj) on behalf of the State. = 

The Order of the Court was made by 


Govinda Menon, 7.—Sri Pillalamarri Venkateswarlu, M.L.A., was a member 
of the Madras Legislative Assembly constituted under the Government of India 
Act, 1935 having been elected to that body, the general labour constituency 
„of the districts of Krishna, Guntur and West vari in the General Elections 





* Cr.M.P. No. 2059 of 1949. 27th March, 1950, ; 
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held in or about March, 1946. He continued to represent this constituency in the 
Madras Legislature until he was arrested in pursuance of an order issued under 
the provisions of the Madras Maintenance of Public Order Act. He was arrested 
on 7th November, 1948, su uent to the declaration as illegal, of the communist 

, of which he was avo y an active member. Since that date, it is stated 
EB him in his affidavit, that he has been in illegal detention in the Central Jail at 
Cuddalore. 

By Article 382 of the Indian Constitution until the Houses of the Legislature 
of aoe State specified in Part A of the first schedule have been duly constituted 
and summoned to meet for the first session under the provisions of the Constitution 
the Houses of the Legislature of the corresponding Province functioning immediately 
before the commencement of the Constitution shall exercise the powers and perform 
the duties conferred by the provisions of the Constitution of the Houses of the 
Legislature of such State. Therefore it is clear that subsequent to the inauguration 
of the Republic of India, on 26th January this ro that body which functioned 
prior to that date as the Legislative Assembly of the Province of Madras ipso facto 
on the strength of Article 382 continues to be one of the Houses of the Legislature 
for the State of Madras. Itis, therefore, evident that every member of that Legis- 
lative Assembly straightaway became a member ‘of the new Houses of the Legis- 
lature, and as such Sri Venkateswarlu who was a member of the previous Legislative 
Assembly became on the 26th, and continues to be thereafter, a member of the 
Madras islative Assembly. This fact cannot, and is not disputed for the reason 
that in his affidavit Sri Venkateswarlu states that he has received a notice dated 

ist January, 1950, setting out the agenda for the Madras State Legislative Assembly 
om 11th February, 1950, till 13th February, 1950, and issued by the Secretary 
of the Madras Legislature. This notice summons Sri Venkateswarlu to attend 
the meeting of the Legislature on 11th February, 1950. But it is alleged that on 
account of his detention he is not in a position to attend the Legislature and there- 
fore applies to this Court under Article 226 of the Constitution of India for an 
order directing him to be released from the unlawful custody or at least for a direction 
that he may be allowed to attend the Legislature after taking whatever precautions 
that may be necessary in the circumstances of the case. 

This application was made on the 21st July, 1949, and the reasons alleged 
at that time were that his detention under the Maintenance of Public 
Order Act, in force then, was illegal and that he was entitled to be released forth- 
with. As the same could not be di of until the 26th January, a fresh petition 
Crl. M.P. No. 305 of 1950, was filed ae forth additional grounds as well, 
and stating that the earlier application should be expedited. We, therefore, directed 
that Crl. M..P. No. 2059 of 1949 be expedited and heard. Though the original 
application was under section 491 of the Criminal Procedure Code, we are invited 
to di of it under the powers conferred on this Court under Article 226 of the 
Constitution of India as latter provision has superseded all provisions of the 
Criminal Procedure Code which gave power and authority to the High Court 
to issue writs in the nature of habeas corpus. 


The chief ground on which we are asked to release the petitioner is that as a 
member of the Madras Legislative Assembly he enjoys the privileges, ights and 
immunities which a member of the House of Commons of the Usted ued 
enjoys in accordance with the practice and procedure obtaining in the Parliament 
at Westminster. That it is so is evident from Article 194 of the Indian Consti- 
tution which in sub-clause 3 lays down that 

“ The powers, privileges and immunities of a House of the Legislature of a State, and of the 
members and the committees of a House of such i shall be such as may from time to time 
be defined by the ature by law, and until so defined be those of the Howe of Corman 
of the Parliament of the United Kingdom and-of its members and committees at the commencement 
of this Constitution.” 

It is conceded that the Legislature has, by law, not pres or laid down anything 
with to the powers, privileges and immunities o a member of the Legislative. 
E wal now and that being so, according to the provisions of sub-cla (3) 
we have to take it that at present every member of the Legislature of the Madras 


` 
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State has all the powers, privileges and immunities which a member of the House 
‘of Commons at Westminster is entitled to. It is, therefore, incumbent upon us to 
find out what exactly are the powers, privileges and immunities of a Member of 
Parliament on 26th January, 1950 that would resolve the question at issue 
in this petition. 

At the outset there was some doubt as to whether this Court has power to issue 
writs such as habeas corpus, etc., when the poi t in dispute is regarding the rights, 
privileges and immunities of a Member of the House of Legislature ; for it was 
thought that matters like that should be within the sole purview and jurisdiction 
of the Speaker of the Legislative Assembly. We therefore had to find out whether 
in the United Kingdom, the High Court of Justice ever entertained, and interfered 
in, matters like that where the privilege or immunity of a Member of Parliament 
was sought to be disputed. The case-law on the subject reveals the fact that in 
England the High Court of Justice has vested in it, the right of interfering when 
the right, privilege or immunity of a Member of Parliament has been infringed. 

In Goudy v. Duncombe’, Pollack, C.B., had to consider a question of this nature 
and the learned Chief Baron decided that the privilege of a Member of Parliament 
from arrest on ca. sa. exists for forty days before and forty days after a meeting of 
Parliament. The rule of privilege is the same in the case of a dissolution as in that 
of a prorogation. What happened in that case was that the defendant therein 
had been arrested in execution for default in payment of a debt secured by a Judge’s 
order and that defendant happened to be a Member of Parliament. On an 
application made by him to Williams, J., the learned Judge discharged him from 
custody. He was arrested on and September, 1847. On grd September a summons 
was n out for his discharge before Williams, -» on the ground that he was pri- 
vileged from arrest. It appeared that on 28th July, 1847, he had been elected 
Member of Parliament for the borough of Finsbury. On 13 August there a 
in the London Gazette an order of the Queen in Council by which Par t 
was prorogued to 12th October. Williams, J., ordered the discharge of the defendant 
from custody on a September. On an application to set aside the di 
order, Pollack, C.B., reviewed the previous authorities on the subject and consi- 
dered the observations contained in Blackstone’s Commentaries (Volume 1 A 
165) as well as the passage in Bacon’s Abr:, tit. “ Privileges”. He also consi 
various other authorities cited before the Court and the opinion of the Court was 
that whatever might have been the convenient period in earlier days, a period 
of forty days before and after the meeting of the Parliament had for about two 
centuries at least been considered the convenient or the actual time to be allowed. 
Therefore the learned Chief Baron on behalf of the Court was of opinion that 
Williams, J., rightly ordered the discharge and the order was confirmed. 


This decision clearly shows that when Parliamentary right, privilege or immu- 
nity is infringed by the arrest of a member of Parliament it is open to Court to 
interfere and set the matter aright. Article 226 of the Indian Constitution provided 
us with all the powers which a High Court of Justice in England has under the 
Common Law for the issuing of prerogative writs. We have the power to issuc, 
in appropriate cases, even to the Goveehenk directions, orders or writs including 
writs in the nature of habeas corpus, etc., for the enforcement of any of the rights 
conferred by Part III, namely, Fundamental Rights, and for any other purpose. 
In such circumstances, if we are satisfied that the arrest and detention of the peti- 
tioner herein contravened the rights, privileges or immunities which he enjoyed 
as a member of the Madras ture, we would » unhesitatingly issue the 
writ and direct his release as been done by the English Court. 

In addition to the a a of Pollack, C.B., to which reference has already 
been made, there is an earlier decision reported in Holiday et AP v. Colonel Pitti, 
There, it was held that Members of Parliament have privilege of return after its 
dissolution. They may be discharged on motion without filing common bill. 
SS E a ES 


1. (1847) 1 Ex. 430 : 154 E.R. 184. 2. 2 Strange 986 : 93 E.R. 983. 
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Even in that case, nobody thought of disputing the right of the High Court to enforce 
the rights, privileges and immunities of a Member of Parliament when justice 
demanded it. In view of these two authorities, we have no hesitation in holding 
that this Court has the power to interfere when necessity suggests or occasion demands 
in appropriate cases. . 

The rer therefore, arises as to what are the privileges and immunities 
of a Member of Parliament from being arrested. Useful guidance in this respect 
can be got from Anson’s Law and Custom of the Constitution edited by Sir Maurice 
Gwyer, Vol. 1, at page 163, where it is stated thus: | 


“The first of these is freedom from arrest for the persons of members during the continuance 
of session, and for forty days before its commencement and after its conclusion.” 


The object of the privilege was doubtless to secure the safe arrival and regular 
attendance of members on the scene of their Parliamentary duties: the privil 
itself may perhaps relate back to the Saxon rule that such persons as were ón their 
way to the gemot were in the King’s . It never was held to protect members 
from the consequences of treason, felony, or breach of the peace. In 1763 both 
Houses resolved, in the case of Mr. Wilkes, that it did not extend to the writing 
and pub mang ot eae libels and since that time the rule has been considered 
settled that ‘ Privilege ts not claimabls for any indictable offence’. Nor does privilege 
protect a member from being committed to prison for contempt of Court. A com- 
mittee of privil was appointed to deal with the case of Mr. Long Wellesley 
in 1831: he ‘taken a ward in chancery, his own daughter, out of jurisdiction 
and had been committed for contempt by the Lord Chancellor, Lord Brougham. 
The committee reported that his claim of privilege ought not to be admitted. A 
series of cases since that day has confirmed the opinion expressed by the Committee 
of 1831. 

cil neh bee n e ae bie eres nel ig pence Geen eal eo mt ig 
pot wes 4 n arrat 
ees were held in abet ence proceedings could not Me ee E s 
or his servant.” 

The passage above quoted shows that immunity extends certainly to freedom 
from arrest for civil process or for a debt due, for forty days prior to the commence- 
ment and for the same time after the session. It is also clear that this immunity 
does not extend to indictable offences at all. The present extent of this immuni 
is discussed by the learned author at page 165 and he quotes the authority whi 
we have already adverted to, namely, Goudy v. Dugombe!. 

In the well-known book, Sir T. Erskine May’s Parliamentary practice has 
been devoted some space for discussion of this question. In the 14th edition of 
that book edited by that great authority on Par ntary Procedure, Sir Gilbert 
Campion, at page 68, it is observed as follows :— 

“Tt will be convenient to begin with the sphere in which enjoyment of freedom from arrest is 

uestioned, namely, in civil suits, setting out the extent to which this privilege has been limited 
or defied by statutes and resolutions of either House ; then si to define the sphere in which 
freedom from arrest does not exist, namely, in criminal process; and to conclude with an account 
of the extent to which the privilege has been extended by, analogy fram Members to other persons, 
such as witnesses, in virtue of their relations to Parliament,” 
At page 70 the case regarding the release of members from custody has been dis- 
cussed and at 71 the present mode of releasing arrested members as well as 
transition to modern practice are discussed. At page 72 in discussing the effect 
of the privilege on admissibility of members on bail the learned author says that 
as a CO uence of the immunity of a member of Parliament, it has been held that 
he cannot be admitted as bail; for not being liable to attachment, by reason of 
his privilege, he cannot be effectually proceeded against, in the event a the recog- 
nizances being forfeited. Then, at 79 the question regarding the duration 
of privilege is discussed and the 1 author observes that : 


i (1847) 1 Exch. 490 : 154 B. R. 183. 
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“ With regard to members of a House of Commons ‘ the time of privilege’ has been tedly 
mentioned in the statutes, but never explained. It is sated by Blackstone and others, and bax been 
the general opinion (founded, probably, upon the ancient law and custom, by which writs of summons 
for a Parliament were always issued at least forty days before its appointed meeting), that the privilege 
of freedom from arrest remains with a member of the House of ons for forty days after every 
prorogation, and forty days before the next appointed meeting ;” 


and this extent of privilege has been allowed by the Court of Law, on the ground 
of usage and universal opinion. 


‘* Thus in the case ofa Member who had been, by a Judge's order, allowed his privilege, extendi 
to forty days, the chief baron, on a mouon for the order, maintained the privilege, 
stated as the Judgment of the court that ‘the period of days before and after the meeting of 
parliament has, for about two centuries at least. been considered either a convenient time or 
the actual time to be allowed, Such has been the usage, the universally prevailing opinion on the 
subject’ ; and such, we think, is the law ”, 
From these precedents and authorities we have to take it that there is immunity 
extending for a period of forty days prior to the meeting and forty days subsequent 
to the conclusion of the meeting for a Member of Parliament from being arrested 
for a civil debt ; that is, if there is a decree against him, or, if he is sought to be 
arrested before judgment, he can certainly claim the immunity and m from 
arrest. It is also clear that such immunity cannot extend or be contended to operate, 
where the Member of Parliament is charged with an indictable offence, but these 
alone would not help us in solving the problem now before us. * It is difficult to 
say that the arrest ae the petitioner was for any indictable offence, for, the Madras 
intenance of Public Order Act is a preventive measure and not a punitive one. 
There is no allegation suggesting thereby that the petitioner has committed any 
crime ; but his detention has been necessitated by the fact that in the opinion of the 
Provincial Government of the State, as it now is, his being at large is dangerous 
to the public safety or the maintenance of public order in this State. We néed 
hardly add that his arrest is not for a civil debt or a civil process. 


Therefore we have to find out whether there is any precedent like this or whether 
any Member of the House of Commons, who had been subject to preventive deten- 
tion had the privilege extended to him in such a case. 


A case apposite in point was that of Captain Ramsay who was a Member of 
Parliament in 1940, We have been able to secure a copy of the rt submitted 
by the Committee of Privileges of the House of Commons to Mr. S er in October 
1940 A a the report of that Committee. What 
happened there was that Captain Ramsay was detained in pursuance of an order 
issued by Sir John Anderson, Secretary of State for the Home Department, pur- 
porting to act under Regulation 18-B of the Defence (General) Regulations, 1939. 
Thereafter, Captain Ramsay approached the Speaker of the House of Commons 
alleging that by his detention his immunity from arrest as Member of the House 
of Commons had ben mmnged.: On this, the Speaker referred the matter to the 
Committee of Privileges who, after hearing Sir John Anderson as well as Sir Gilbert 
Campion, came to the following conclusion : 

“The precedents lend no support to the view that Members of Parliament are exempted by 
privilege of Parliament from detention under Regulation 18-B of the Defence (General) Regulations, 
1939. Preventive arrest under statutory authority by executive order is not within the principle 
of the cases to which the privilege from arest has been decided to extend. To claim that the privilege 
Fo iy to nici cas would be dier ibi ascrtion oi arate dl Alsen an unjietihed 
emon of an existing one. No question of any infringement of the privilege of freedom of speech 
a . 

The committee considered the entire ee es the pelea of Members of Parlia- 
ment, discussed in great detail the scope of the enquiry, then found that freedom 
had been claimed from all arrest except for indictable offences on the one hand, 


and on the other hand, as being limited to arrest in civil p ings. Until then, 
ee O ee oe i and arrest 
òn a'criminal charge for an indictable offence exhaust sible grounds of 


arrest. Apart from the possibility of arrest or imprisonment for a non-indictable 
offence, preventive detention under Regulation 18-B and under analogous powers 
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onferred on the Executive fell into neither category. Therefore, the Committee 
opined that, f 

“itis plain that arrest in civil proceedings is a breach of privilege and that arrest on a criminal 

charge fọr an indictable offence is not.” 
But they further observed that these statements did not cover preventive detention 
by order of the executive authority which was the matter involved in the case of 
Captain Ramsay. The Committee further discussed the principle laid down by 
the House of Commons as early as 1641 and found that 

“ Privilege of Parhament is granted in regard to the service of the Commonwealth and is not to 
be used to the danger of the Commonwealth’. - ; 

It is unnecessary for us to elaborate in great detail the exhaustive discussion 
of this topic by that committee. We cannot resist the temptation to quote Sir 
Gilbert Campion’s words to the following effect : 

“ It is certain that during this period, (the last two hundied years) privilege from arrest has not 

successfully claimed except in civil cases.” , 

Therefore applying the principle set out above the Committee came to the 
conclusion that the arrest of Captain Ramsay was not a breach of privilege. The 
Committee further considered the a of the absence of p ents in matters 
like this. They also adverted to a Statute passed by the British Parliament in 1881, 
namely, the Protection of Person and Property (Ireland) Act, 1881, which gave the 
Irish Executive power to arrest and detain ns suspected of high treason, felony, 
etc., or of acts tending to interfere with or disturb the maintenance of law and order in Ireland. 
Section 3, sub-section (3) of the Act provided that 

“if any member of either House of Parliament be arrested under this Act the fact shall be 

immediately communicated to theHouse of which he is a Member, if Parliament is sitting at the 
time, or if Parliament be not sitting, then immediately after Parliament reassembles in like mannar 
as if he had been arrested on a criminal charge.” 
The Committee was of opinion that the arrest of a Member of Parliament in order 
to effect preventive detention would be lawful and not a breach of privilege. We 
do not think it necessary to elaborate this aspect of the case in detail because the 
conclusions of the Committee based upon Regulation 18-B are apposite to the 
facts of the present case. 


But Mr. Ramachandran for the petitioner contends that the conditions that 
were obtaining in England in 1940 cannot be said to be analogous to the state of 
‘our country at the present juncture and that the decision under Regulation 18-B 
or the circumstances under which that Regulation was in force in England cannot 
be used as analogy in our country now. e are unable to accept this contention 
because this Court has held in Narayanaswami v. Inspector of Police, Mayavaram}, that 
considerable light on matters like this can be obtained from the decision of the House 
of Lords in Liversidge v. Sir John Anderson*, where the Law Lords discussed the appli- 
cability of Regulation 18-B regarding the detention of Liversidge. The basis of the 
judgment of the Full Bench in Narayanaswami v. Inspector of Police, Mayavaram}, is 
founded upon the observations of the House of Lords in Liversidge’s case and this 
Court was of opinion that the words of ye teat 18-B and the interpretation 
thereon can be applied to the interpretation of section 2 (1) (a) of the Madras Main- 
tenance of Public Order Act under which the petitioner is detained. We, there- 
fore, do not think that the arguments of the learned counsel that the situation created 
under Regulation 18-B in England cannot be applied here should be acceded to. 
Therefore it seems to us that, if on 26th January, 1950 a member of the House of 
Commons of the United Kingdom at Westminster no immunity as a result of 
‘Parliamentary privilege from -being arrested and detained under a preventive 
detention regulation (rule 18-B) the provisions of which are somewhat analogous 
to the provisions of the Madras Maintenance of Public Order Act it follows that 
under Article 194, clause 3,-a Member of a State Legislature cannot have that 
a 3 


I, te) r ML:J. 1: LLR, 1949 Mad. 377. a (1942) A. G. 206, — 
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pena So long as the Legislature of the State has not provided by law and 
ared the rights, immunities and privileges of its members, we have to take it that 
the English system prevails here and if under the lish system there is no immunity 
from arrest in the case of a preventive detention order, a member of the Legislature 
here too cannot have it. It seems to us, therefore, that the petitioner cannot claim 
any immunity from arrest ; and that on this ground we cannot isspe a writ of habeas 
corpus directing the Superintendent of the Central Jail, Cuddalore, to produce the 
petitioner or to direct his release. : 

Mr. Ramachandran, however, contends that the general question as to how - 
far the Madras Maintenance of Public Order Act has become void on 26th.January, 
1950, by reason of Part III of the Constitution of India will have to be decided. 
That matter is the subject of our consideration, and as the ju t has been reserved 
in a similar case, it is conceded that our decision in that will overn this also.- We, 
therefore, decide to adjourn this petition until the ‘disposal of that application: 

In our judgment in M. R. Venkataraman, In re1, we have held that sections 2, 
3: 4 (2) and 15 of Madras Act: XXIII of 1949 are repugnant to and inconsistent 
wi Fundamental Rights provision in Part III of the Constitution and on that 
‘ground we decided that the ‘petitioner there was entitled to be released. The same 
order would apply to this case. As in that’ case, our attention has been drawn tb 
G.O. Ms. No. 1314, Public (General, R.) Department of the Government of Madras 
dated 27th February, 1950, by which the Government of Madras has detained 
the petitioner under sub-section (1) of section 3 of the Preventive Detention Act, 
1950 (Central Act No. IV of 50 and therefore he is no longer being detained 
under the Madras Maintenance of Public Order Act. As in the other case, we 

no opinion regarding the validity or otherwise of this detention. Our order 

not affect the detention under G.O. Ms. No. 1314, dated 27th February, 1950. 

K.S. ` -_e_ | Patition allowed. 

: BENOH.} i 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice HorwnL, Mr. Justice ViswANATHA SASTRI, AND 
Mr. Jusrio BALAKRISHNA AYYAR. 


The Joint Secretary, Board of Revenue, Madras t Applicant® 
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Stamp Act (IT of 1 \, Section 27 and Schedule I, Article 58—Settlement deed —Statewent in it thai “ vales 
hee Registration Rs. 33000" while toas worth over a lakh of rupess—Pamers 
i “A can 


manis of Section 27. 


ment, and that the revenue of thie Government is protected bi requiring the parties to make a true 


86 

which they must suffer the ces of their false or defective statements. Ifit be found that the 
omission to state the value of property, or the undervaluation was intentional to defraud the 
Government, then a prosecution would protect the Government against the attempted fraud, 4 
. Although the Registrar cannot embark on an independent inqui tegarding the valut of the 
; yet he bag power under Section 38, of the Stamp Act to registration if the document 

1 not duly stamped, which it would seem to follow that he can lire the person seeking regi 
‘tration to the particulard required for the calculation of the duty payable. Where the settlor 
property settled is worth at least a lakh of rupees, the R istrar could have refused to accept that 
evasive statement and insist upon à valuation being given which purported to be tha market value. , 
n Mire calculate the amount of Saty payable on a settlement, the valye of the 
settled must arian re pe Othe Sime itself makes clear. Since the Registrar 
‘ts not empowered to conduct an enquiry hi as to the market value, the value must be set out 
in the document itself ; and Section 27 of the Stamp Act requires that that fact (the value) should Ke 
1. (1950). 2. Mb, B8. a] 
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truly set forth. The relevant value must be the value at the time the document is executed and not 
the value of thé property at the Sime when the executant acquired it. 


The settlor ig bound to give the true value of the property. So whether his statement “ for 
purposes of Stamp and Registration the value is Rs. 3,000” be regarded as a valuation of the property 
or a failure to value the property he equally contravened the provisions of Section 27 of the Stamp 
Act. 

Case referred to the High Court by the Joint Secretary to the Board of Revenue, 
Madras, under section 57 of the Indian Stamp Act II of 1899. 


The Government Pleader (K. Kuttikrishna Menon) for applicant. 
R. Ganapathi Aiyar for Respondent. 
The Judgment of the Court was delivered by 


Horwill, 7.—We are here concerned with a reference made by the Board of 
Revenue under section 57 of the Indian Stamp Act II of 1899 on a question of the 
stamp duty payable on a settlement deed. 


It is conceded that the document contains terms which make it a settlement 
deed and that for purposes of stamp duty it should be treated as such. Under 
Article 58 of the Stamp Act (Schedule I) the duty is to be the same as for a bond 
for a sum equal to the amount or “ value of the property settled as set forth in such 
settlement.” The real value of the property is admitted by the settlor to be Rs. 2 
Jakhs ; and since it is su BN ere Ot One pees tae S 
equity of redemption would be at least one lakh of rupees. The revenue authorities 
value it at Rs. 1,59,300. The settlor did not in so many terms purport to give 
«the real value of the property 5 because if he gave a false value, he would be age 
to prosecution. So to guard himself by saying, ‘‘ Value for te ea 
stamp and registration, Rs. 3,000”. He argued before the Revenue 
as he did here, that he was entitled to put any notional value on the property. 
Since however it was clear from the document itself that the property was worth 
a great deal more than Rs. 3,000, the matter was referred by the Registrar to the 
Collector and by the Collector to the Board of Revenue, which body, we are told, 
directed that the instrument should be registered and that proceedings should be 
taken against the settlor. The Board of Revenue thereupon referred to this Court 
the question as to, 

“the effect of section 27 on the words ‘ value of the property as set forth in the settlement 
occurring in Article 58, Schedule I, of the Stamp Act, as the term ‘value’ may be interpreted ir 
dfferent ways, namely, (1) the market value at the time of execution, (2) the value to the executant 
when be acquired it, i.s., purchase price, and (3) a nominal or fictitious value.” 


Value, unless the term in any enactment suggests the contrary, must of course 
mean the real value, the real value of property of the nature of land and house: 

ordinarily and most suitably estimated by determining what that property 

fetch if sold in the open mar. In other words, “ value ” ordinarily man: 
“ market value”. There are certain ions in the Court-fees Act and elsewhere 
which provide some special methods br calculating the value in certain cases, and 
so by way of contrast, the expression ‘market value’ is used where the value is not 
to be calculated in a special way ; but the expression “ market value ” is not founc 
anywhere in the Stamp Act. We find only the expression “ value ”, and so we 
must take it that the term “ value” means market value. Nominal value mzans 
value only in name and not in fact. The expression “ fictitious value” show: 
that the value given is not the value. If, as here contended, persons who conve; 
property could value it as they pleased ; the Act would be purposeless ; for littl 
ee ee "The value of the property when an execut 

uired it cannot be the relevant value which must mean the value at the tim 
aiee e document is executed. 


No machinery is set up in the Stamp Act for ascertaining the true value o 
epeo roperty ox consideration, as the case may be, in every case that comes befor 
egistrar ; and it would ee ee 
Reginsar in cach aae 10 pacertain what the frie market value i If the stam 
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duty were payable only on a market value to be ascertained, then it would have to 
be definitely stated in the Act who was to ascertain the market value and what 
rights, if any, an aggrieved party had by way of appeal, revision, or the like. i 

Even if the matter were res integra, we should have no hesitation in holding 
from an examination of the wording used in the various Articles of the Indian 
Stamp Act that the Stamp fee had to be collected on the value shown in the docu- 
ment itself. The matter is however very fully. covered by authority. In this 
Court it was held in Reference under Stamp Act, Section 461 that the value was the value 
indicated in the sale deed or in the settlement deed respectively, and Reference under 
Stamp Act, Section 461, has been followed in Reference under Stamp Act, Section 46%, by this 
Court ; and by other High Courts also. It is sufficient to refer to the Financial 
Commissioner, Burma v. C. R. M. M. L. A. Chettiar firm?, In the matter of Muhammad 
Muzxyffar Ali‘, in which reference was expressly made to: Reference under Stamp Act, 
Section 461 and to Khetramoni Dsbya,In re*. In the last case, it was held that the 
valuation should be the valuation at the time of execution. In the Financial Com- 
missioner, Burma v. C. R. M. M. L. A. Chettiar Firm?, it was laid down that altho 
the court could not take evidence de hors the document itself to ascertain what the 
real consideration was, it was not bound to take the consideration stated by the 

, if the document itself showed that the consideration was incorrect and was, 
in fact, from the terms of the document itself, something different. Although the 
Registrar cannot embark on an independent enquiry regarding the value of the 
pro ; yet he has power under section 35 of the Stamp Act to refuse registration 
if document is not duly stamped ; from which it would seem to follow that 
he can require the person secking registration to furnish the particulars required 
for the calculation of the duty payable. He could in this case, for example, have 
refused to accept the settlor’s evasive statement and insisted upon a valuation being 
given which purported to be the market value. 

The more important question is as to the effect of section 27 of the Stamp 
Act on this matter. That section runs, 

The consideration (if any)-and all other facts and circumstances affecting the ity 
of any instrument with duty, or the ammount of the duty with which it is chargeable, shall be fully and 
truly set forth therein.” S 
In order to properly calculate the amount of duty payable on a settlement, the 
value of the property settled must be known, as Article 58 itself makes clear. Since 
the AE aie is not empowered to conduct an enquiry himself as to the market 
value, the value must be set out in the document itself; and section 27 requires 
that that fact (the value) should be iruly set forth. It seems to us that the principle 
underlying the provisions of the Stamp Act with regard to valuation and estimation 
ae duty payable is that the value of the property should be taken from the face 


the document, and that the revenue of the Government is protected by requiring 
the parties to make a true and full disclosure of all facts and circumstances Daane 
any bearing on the duty payable, failing which they must suffer the consequences 
of their false or defective statements. In mgny of the cases cited above the learned 
Judges have had to consider what protection the revenue authorities have against 
false recitals in documents. The judgment in Reference under Stamp Act, Section 461, 
for example, concludes by saying ; 

“ There are inions which a sufficiently to protect if we t this cons- 
truction that the stamp duty should Ee collected on evaluation ecu cu a aie” Š 

In In the matter of Muhammad Muzufar Alit, no value was given atall ; but 

nevertheless the Regi registered the documsnt. The learned Judges held that 
the words “as set forth in such instrument” refer back to the word “ value” 
and not to the word “ property ”. Then they went on to say : iy 


“In the present instance there is no ‘value’ set forth in the said instrument. No doubt this is 
a contravention of section 27 of the Indian Stamp Act, and, if it be found that the omission to state 


e 1. - (1885) LL.R. 8 Mad. 453. . 4 (1922) LLR. 44 Al. 939. = 
2. $ LLR. 20 Mad. 27. 5- (1937) LLR 7 Pat. 95 (F.B.). 
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the value of the property conveyed was done. with intent to defraud the Government, a prosec ition 
will lie against the person who executed the instrument under section 64 of the Indian Stamp Act.” 


With regard to undervaluation they later on added, 


“Tf there was an intentional undervaluation, then a prosecution would protect the Government 
against the attempted fraud.” - 


From these authorities and from the wording of section 27, it seems clear to us that 
the Settlor was bound to give the true value of the property. So whether his state- 
ment “for purposes of stamp duty and registration the value is Rs. 3,000” be 
regarded as a valuation of the property or a failure to value the property, he equally 
contravened the provisions of section 27 of the Act. 

There will be no order as to costs. 

K. S. Reference answered. 
[FULL BENOE] 

_ IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice HorwnL, Mr. Justice ViswANATHA SASTRI AND 
Mr. Justice BALAKRISHNA AYYAR. - 

Sahayanidhi (Virudh ), Limited, through its Managing 

Director, A. Sannita Mudaliar .. Plaintiff * 

v. 

A. S. R. Subrahmanya Nadar and others .. Defendants. 


Companies Act (VII of 1913), Section 153-4—Scheme and erder of Court approving it directing transfer 
of asset} and liabilities o pele den to anether company—Documents transferring such assets and 
Veira If liable to stamp duty wader the Stamp Act (II of 1899), Schedule I, Article 23 and Section 2 (10). 


A scheme of arrangement under Section 153-A of the Companies Act was approved by the Court 
and the order of Court provided that for the purposes of carrying out the scheme the cficial liquidators 
of the company in liquidation should transfer its assets and liabilities to another limited com 
which was to float a number of joint stock companies for taking over the assets and liabilities ol each 
branch or group of branches of the company in liquidation and to carry on the business as before 
of such branch or group of branches. The official liquidators transferred the assets and liabilities 
of the company in Hquidation to the transferee Company under a deed of indenture and the trans- 
feree company transferred to newly floated companies taking over the asscts and liabilities of the 
branches eeds of indenture. The deeds contained further covenants by the transferee as to 
payment of consideration in the matter.. A newly floated company which had taken over the assets 
and liabilities of a branch filed suits in the District Munsif’s Court on promimory notes executed in 
favour of the branch. Ona question whether the deeds of transfer of the asscts and liabilities were 
Hable to stamp duty, 


Held -—The title of the transferee company to the property and assets transferred as the result 
of the order of Court under section 1%3-A of the Companies Act is derived from and by the force of 
the order of the Court itself. Where documents which are in form transfers of assets and 
liabilities by act of parties though carried out purmuant to the order of Court, are executed they 
cannot be regarded as vouchers passed by the parties in token of their having carried out the terms 
of the court’s order. Such a document is r conveyance as defined by section 9, clause (10) and Arti- 
ee such. The transfers cannot be treated as deeds 
of composition within the meaning of Article 22. ees 

The plaintiff suing on the promissory note can establish its title to recover the book debts of th® 
branch over by it on the besis of the order of the Court approving he echem of ea 
Under Section g8 (2) of the Stamp Act the documents have to be sent by the Munsif to the 
who has to levy the proper duty and the penalty in respect of those documents. 


_Case referred to the High Court by the District Munsif, Sattur, under section 60, 


Indian Stamp Act, Act II of 1899, in O.S. No. 59 of 1949, on the file of his 
Court fòr decision. 


The Government Pleader (K. Kuttikrishna Menon) on behalf of the State. 
K. S. Champakesa Aipanger for Plaintiff. 
Defendant not represented. 
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The Judgment of the Court was delivered by 


Viswanatha Sashi, 7.—This is a reference under section 60 of the Indian Stamp 
Act by the learned District Munsif of Sattur raising two questions with reference 
to the stamp duty chargeable on two documents filed in his Court. These docu- 
ments have been marked for purposes of identification as A-2 and A-3. The facts 
that have led up to this reference are these. The Pudukottah Benefit Fund, Limited, 
a company carrying on chit fund business in as many as 114 branches scattered 
renon, the southern districts of this Province, got into financial difficulties 


and was ordered to be wound up by an order of this Court dated 12th January, 


1948, in O.P. No. 190 of 1947, a petition filed by the creditors of the company. 


‘By its order, dated 16th November, 1948, in O.P. No. gor of 1948, this court 


sanctioned a scheme of arrangement under section 153-A of the Companies Act. 
The order of this court provided that for the purpose of carrying out the said scheme 
the Official Liquidators of the Pudukottah Benefit Fund, Limited, should transfer 
its assets and liabilities to another limited company the Central Finance Syndicate 
Limited, Erede, styled in the order as the transferee company. Clauses 1 to 4 
of the scheme approved by this Court in its order in O.P. No. 301 of 1948 were in 
these terms : 

(1) The Centra] Finance Syndicate, Limited, Erode, the pro transferee company shall 
take over by transfer the whole of the undertaking and the property of the Pudukottah Benefit Fund, 
Limited and be liable for all the liabilities of the said Pudukottah Benefit Fund, Limited. 

@ The said Syndicate will conduct and run not on’y the chits discontinued prior to liqui- 
dation but w I continue the business in the seme manner as ihe Pudukottah Benefit und, Limited, 
would have done but for the intervention of the liquidation proceedings. 


(3) The said Syndicate will float a number of joint stock companies for taking over the asects 
and liabilities of each branch or group of branches of the Pudukottah Benefit Fund, Limited, and 
to carry on the business as before of each such branch or group of branches. 


(4) The said Syndicate shall and hereby undertakes to pay the creditors from time to time 
within two years at least a minimum of cight annas in the rupees in full satisfaction of the debts due 
to them from the assets received from the newly formed companics and also by sale or transfer of 

e assets. - i 


` Pursuant to the scheme and the order of this Court approving of it, the Official 
Liquidators transferred the assets and liabilities of the Pudukottah Benefit Fund, 
Limited, to the Central Finance Syndicate Limited, Erode, under a deed of in- 
denture, dated roth January, 1949, referred to as A-2 in the order of reference. 
The Central Finance Syndicate, Limited, Erode, floated joint stock companies 
in some of the places where the branches of the Pudukottah Benefit Fund, Limited, 
had been functioning, for the purpose of taking over the assets and liabilities of those 
branches. The Sahayanidhi (Virudhunagar). Limited, was one such company 
and the assets and liabilities of the Virudhunagar branch of the Pudukottah Benefit 
Fund, Limited, were transferred to it by the Central Finance Syndicate Limited 
under a deed of indenture, dated 4th February, 1929, referred to as A-3 in the order 
ofreference. The assets so transferred consisted mostly of book debts and promissory 
notes of persons who had bid at the auctions and taken the chit money with a liability 
to pay future instalments of subscriptions. The Sahayanidhi (Virudhunagar), 
Limited, instituted suits for the recovery of money due on promissory notes executed 
by the subscribers and O.S. No. 59 of 1949 out of which this reference arises was 
one of such suits. In tbe course of this suit, the question of the proper stamp duty 
payable on the documents referred as A-2 and A-3, the deeds of transfer of assets, 
and liabilities effected by the Official Liquidators 1n favour of the Central Finance 
Syndicate Limited and by, the Central Finance Syndicate Limited in favour of the 
Sahayanidhi (Virudhunagar), Limited arose for consideration. The two docu- 
ments have each of them been stamped with a stamp of Rs. 15 as composition- 
deeds under Article 22 of the Stamp Act. The questions that have been referred 


to us by the learned District Munsif are— 


me Whether the transfer by the Official Liquidators in favour of the Central Finance Syndicates 
Limi Erode, dated roth January, 1949, requires to be stamped under the Stamp Act and if so 
under what article of the Stamp Act. 


28 


218 THE MADRAS LAW JOURNAL REPORTS. [1950 


(2) Whether the transfer deed executed on the 4th eran th 1949, by the Central Finance 
Syndicate, Limited, Erode, in favour of the Saha i (Vi unagar), Limited, is properly 
stamped and if not what is the proper duty leviable on this document? 

The learned District Munsif expressed the opinion that the deed of indenture 
A-2, dated roth January, 1949, by which the Official Liquidators transferred the 
assets and liabilities of the Pudukottah Benefit Fund, Limi to the Central Finance 
Syndicate, in consideration of the latter agreeing to pay eight annas in the rupee 
to the creditors of the Pudukottah Benefit Fund, Limited, in pursuance of the order 
of this court sanctioning the scheme, was a composition deed liable to stamp duty 
under Article 22 of the Stamp Act (Schedule I-A, Article 18 of the Act as amended 
in Madras). With regard to the transfer A-3 , dated 4th February, 1949, by which 
the assets and liabilities of the Virudhunagar branch of the Pudukottah Benefit 
Fund were transferred by the Central Finance Syndicate to the Sahayanidhi (Viru- 
dhunagar), Limited, the learned District Munsif was of the opinion that it was a 
conveyance chargeable to stamp duty under Article 23 of Schedule I of the Stamp 
Act. At the same time he wanted the opinion of this court on the said two matters. 


Before considerihg the terms and stipulations in the two deeds of transfer 
referred to as A-2 and A-3, we would like to refer to section 153-A of the 
Companies Act which has been enacted with a view to facilitate arrangements 
and compromises between a company and its creditors or shareholders 
which involve a transfer of its assets and liabilities to other companies as 

of such arrangement. If any such scheme or arrangement is sanctioned 

Court, the court is empowered by the section to make provision by 
its order sanctioning the arrangement or any subsequent order, for the 
transfer of the assets and liabilities of a company in liquidation to another 
company, styled in the section as the transferee company. Where an order 
of court made under the section provides for the ae ae of the assets and 
liabilities of a company in liquidation to another company, the assets are, 
by virtue of that order, without more, transferred to and vest in the transferee com- 
pany and the liabilities of the former company are also cast upon the transferee 
company. Under the ordinary lawof contracts, while assets are assignable, liabilities 
under contracts or duties arising thereunder are not assi le but the effect of 
section 153-A is to some extent to override the ordinary law. There is not only 
a ing of assets and property but also the imposition of a liability to di 
the debts of the transferor company as a rseult of the order of court passed under 
section 153-A. The physical handing over of the pro and assets transferred 
would in many cases have to be effected by the Official iquidators who are in 
possession of the assets and properties of the company under liquidation and section 
153-A (1), clause (a) of the Companies Act empowers the court to pass an order 
directing such er or delivery of assets to the transferee company. The title 
of the transferee company to the property and assets transferred as the result of the 
order of court under section 153-A is derived from and by the force of the order 
of the court itself. The er of assets and liabilities sanctioned by the court 
under section 153-A might be in favour of another company in existence or under 
formation and awaiting incorporation as a company. Clause 3 of the scheme 
approved by this court ides that the Central Finance Syndicate Limited, the 
transferee company, miah float other joint stock companies for taking up the assets 
and liabilities of the several branches of the Pudukottah Benefit F Limited. 
The transfer of the assets and liabilities of the Virudhunagar branch of the Pudu- 
*kottah Benefit Fund, Limited, to the Sahayanidhi (Virudh ), Limited, under 
the transfer deed referred to as A-3 is a transfer authorised and provided for by the 
order of this court approving clause g of the scheme. It therefore follows that by 
reason of the order of this court in O.P. No. 301 of 1 the Central Finance Syndi- 
cate, Limited and the Sahayanidhi (Viruah Limited would be entitled to 
the assets and be subject to the liabilities of the ukottah efit Fund, Limited 
and the Virudhunagar branch of the Pudukottah Benefit Fund, Limited. i 


We have, however, to deal not with the effect of the order of this Court sanction» * 
ing the arrangement, but with the liability to stamp duty of the documents referred 


II) SAHAYANIDHI (VIRUDHUNAGAR) LTD. 0. SUBRAHMANYA NADAR (F.B.). 219 


to as A-2 and A-9 which are in form transfers of assets and liabilities by act of parties 
though carried out pursuant to the order of court. These two documents cannot 
be regarded as vouchers passed by the parties in token of their having carried out 
the terms of the court’s order. The Stamp Act subjects to duty instruments falling 
within the description of documents specified in ule I and for fixing the duty 
payable, the substance of the documents should be looked into. It is not possible 
therefore to accept the contention of the plaintiff that these documents merely 
incorporated the terms and conditions of the order by this court and there- 
fore they do not require to be stamped as ind ent transfer of property. The 
document referred to as A-2 purports not only to carry out the terms of this court’s 
order but goes much further. There ge on the part of the transferee 
company to pay a sum of Rs. 24,750 to the Official Liquidators on a charge of thz 
assets transferred. There are also covenants entered into by the transferee company 
to pay arrears of salary duc to the staff and arrears of rent. These obligations are 
part of the consideration for the transfer under A-2 according to the terms of the 
document. The question is not whether these arrangements could not be effected 
otherwise than by the execution of a document like Exhibit A-2, but is, whether, 
when a document like A-2 has been duly executed, it is a conveyance as defined 
by section 2, clause (10) and Article 23 of the Stamp Act. The position is the same 
with reference to the document referred to as A-3 which admittedly goes further 
than the court’s order and embodies as part of the bargain between the parties 
terms and conditions which are not found in the court’s order. The transferee 
to pay as part of the consideration and as a first charge on the assets a sum 
of Rs. 1,000 towards the liquidation expenses and another sum of Rs. 500 for the 
odwill, such as it was, anil all arrears of rents and salaries payable by the defunct 
ranch of tht Pudukottah Benefit Fund, Limited. The definition of the expression 
“ conveyance ” in section 2, clause (10) of the Stamp Act is in these terms : 

“ Conveyance includes a conveyance on sale and every instrument, by which property, whether 
moveable or immoveable, is transferred inter vives and which is not otherwise specifically provided 
for by Schedule I”. i 
The documents referred to as A-2 and A-3 ex facie purport to transfer moveable pro- 
perty in the shape of book debts and promissory notes and the consideration for 
such transfer is partly in the shape of a cash payment and partly in the shape of 
covenants entered into by the transferee. e are therefore of the opinion that 
these two documents fall within Article 23 of the Schedule I and are to be stamped 
as such. 

It is suggested on behalf of the plaintiff that these documents could be viewed 
as deeds of compositions within the meaning of Article 22 of Schedule I of the Act. 
Composition is an arrangement to which a debtor and his creditors are parties 
whereby the creditors to accept in full satisfaction of their debts something 
less than or something different from that which may be claimed by them as of 
right. In the present case, it is difficult to apply the language of Article 22 of 
Schedule I of the Stamp Act to the deeds of transfer referred to as A-2 and A-3. 
For one thing, the debtors are not parties and secondly the transfer is made pursuant 
to an order of court sanctioning a scheme of arrangement entered into between 
the creditors and the company. The deeds of transfer themselves purported to be 
mere transfers of property by the Official Liquidators in the one case and by the 
Central Finance Syndicate in the other case in favour of other companies. We 
do not consider, therefore, that it is possible to treat these transfers as deeds of 
composition within the meaning of Article 22. 

The plaintiff, however, does not require these documents to be admitted 
in evidence in the court of the District Munsif. In the view we have taken of the 
effect of section 153-A of the Companies Act, the plaintiff can establish its title 
to recover the book debts of the Virudhunagar branch cf the Pudukottah Benefit 
Fund on the basis of the order of this court approving the scheme of arrangement, 
+ Therefore, the learned District Munsif is not called upon to decide the question 
of the proper stamp duty payable upon these documents and also the penalty 
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leviable on them. Under section 38 (2) of the Stamp Act, he has to send the docu- 
ments to the Collector who has to levy the proper duty and the penalty in respect 
of these documents. It is therefore unnecessary for us to indicate the amount of 
the stamp duty leviable on the two documents. That will be a matter to be 
dealt with by the Collector when the documents are sent to him. 


We-answer the reference in the manner above indicated. 
K. S. l ——— `- Reference answered, 


IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 


PRESENT :—Mnr. P. V. RAjAMANNAR, Chi¢f Justice anb Mr. Justice BALA- 
KRISHNA AYYAR. f 


G. F. F. Foulkes and others i .. Appellanis* 
“oO 


A. S. Suppan Chettiar and another .. Respondents. 


Indien Succession Act (XXXIX of 1925), Sections 307, 323 end 360, proviso —Sope and fect 
Administ ator of the estate of deceased—. dispasition—Right to dispose of property” creditors— 
Assets insufficient io fully satisfy all creditors— or sales to creditors tho hed knowledge of existence of 
orter TOPE RARME Qf orssakithed of našel creditors as against admnistralor and the other croditors and 
tenses. 

Decree—Preliminary deces against administrator for accounts—Proper form—H)pothetical in form—Net 


Cim! Procedure Code (V of 1908), Order 1, Rule 8—Representatios suit—Leave—E fect of grant of— 
-Death of one plain f—Right if servives to his legal representatives—Right of remaining (ffs to prosecute 
or defend sai or appeal—Proper procedure. i 

Where the plaintifs (the creditors of the estate of a deceased) did apply under Order 1, rule 8 
of the Code of Civil Procedure and did obtain an order permitting them to proceed with their suit 
for administration challenging the alenations made by the administrator, it is impossible thereafter 
for the defendants to contend that the suit was not brought by them in a representative 
capacity on the ground that there were no other creditors whom the plaintiffs could be said 
f represent, Jaina Muhammad Sheriff Maracair v. Oficial Assgne,, Madras, (1945) 2 MLL.J. 318, 

istingui , 


When a suit is brought by several persons in a representative capacity, and if'one of them dies, 
the suit does not abate, because, the right to represent others of a class is not a right which ipso facto 
survives to the legal representative of the deceased party. The source of that right is the order of the 
court permitting the party to represent others. In such a contingency, namely, the death of one 
of the parties to whom originally permission was granted to institute a suit in a representative capacity. 
it ie for the court to decile whether the mit can be allowed to be continued by the surviving 
or persons or whether other person or should be joined, The proper procedure is for the 
remaining person or persons to apply to the Gourt for directions and it is for the court to decide whether 
the person or persons to whom the original sanction was given to continue to prosecute or defend 
the put or appeal or it will give directions to bring on record add. tinal aor paons Finkata- 
krishna v. Srinivasochariar, (1930) 61 M.L.J. 135; LL.R. 54 527 Jagodam Ram v. 
Asarfi Ram, A.I.R. 1937 Pat. 149, on. 

Under section 307 (1) of the Indian Succession Act, an executor or administrator has power 
to dispose of the property of he deceased, vested in him under section 211, cither wholly orin part, 
in such manner as he may think fit. Itis a general rule of law and equity in Englanc—and tbat 
rule is followed in India—that an executor may dispose of the testator’s assets over which he has an 
absolute power and tkey cannot be followed either by the creditors or by the legatees into the hands 
of the alienee, But neither jurisdiction will permit the rule to be observed so as to protect a disposition 
founded on fraud or a transaction amounting to a breach of trust, concerted between the executor 
or administiator and the purchaser. There is no duty cast on the purchaser to sce to the appli- 
cation of the purchase moncy. He is not obliged to ascertain whether the executor is discreetly 
exercising his power ; but the purchaser will not be protected if he is a privy to a breach of trust and 
if the transaction of sale is in iu nature incompatible with the legitimate administration of the testator’s 
estate. If the nature of the transaction imports notice to the purchaser that the executor is d 
with the assets otherwise than in due course of administration, then he would have ict 
with the administrator in an improper conversion and application of the estate of the decease and 
the sale in his favour would be invalid. 


_ Where the assets of the deceased are not sufficient to fully satisfy all his creditors, the following 
principles apply. 


_ * Appeals Nos. 256 and 546 of 1945. end July. 1949. 
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(i) Section 329 of the Succession Act does confer a right on the creditors to an equal and 
rateable payment of all the debts. i 

(ü) Such a right can be enforced against the executor or administrator unless he is protected 

following the ure in section 360, in which case a creditor of whose debt the executor or 

istrator no notice cannot proceed against the executor or administrator, The creditor 

Pai aho Ele kn adminiiradon toit mating the ether creditors artes toahe site andl eaa i that nit 

enforce the right. Order 22, rule 13 (2) of the Code of Civil Procedure also comes to his aid. Ordi- 
marily he cannot haye a tight of actlon againn the other creditors, 

(iii) Generally speaking an unsatisfied or dissatisfied creditor who has not been paid or has 
been paid less than what would be due to him rateabl hax no right enforceable agaitar the creditors 
who have been paid in full or in excess of their rateable share, i.¢., he cannot compel those who have 
received the payment to refund the excess, 

But the D (like an executor or administrator) who is under an obligation to hold the 
for the t of persons having interests or claims against the property are subject to the same liabilities 
and disabilities, as if he were a trustee of the property for the persons for w. benefit he holds it. 
If the executor or administrator is ty of dæwastarıt he is guilty of a breach of trust. A person, who 
Joins a trustee in the commission of a breach of trust and carns a benefit by that wrongful act of the 
trustee shall hold the advantage so obtained for the benefit of the beneficiaries. 

[Case law discussed.] ' 

The creditors who were parties to a scheme of disposal of the available assets of the deceased and 
thereby gained an undue advantage over a creditor of whose claim they had knowledge cannot be 
allowed to retain any advantage gai by them by reason of the sale to them. Th d refund 
the aea amounts which they (creditors to whom properties were sold) must be to have 
recei 

A preliminary decree against the administrator making him y liable “‘ for maladminis- 
tration and neglect, if any, in the management of that estate as inistrator ” is vague and cannot 
be allowed to stand in that hypothetical form. It must be first decided on allegations i 
and properly made of tialadinistration whsther any of the charges has been made out. It is 
only thereafter that the court can direct an account on that basis, 


O. T. G. Nambiar instructed by Messrs. King and Patridge, Solicitors for 
appellant. 

Alladi Krishnaswami Ayyar, A V. Narayanaswami Ayyar, Alladi Ku ppuswami and 
E. A. Viswanatham for first respondent. 

The Judgment of the Court was delivered by 

Rajamannar, C. 7.—These two appeals arise out of a suit, Original Suit No. ae 

of 1943, instituted in the Court of the Subordinate Judge of Madura by two plainti 
on of themselves and on behalf of the other creditors of the estate of one 
Robert Foulkes, deceased, for an adrninistration of his estate and inter alia to declare 
certain alienations effected by the first defendant as the administrator of the said 
estate in favour of defendants 3 to 7 invalid and not binding upon the plaintiffs 
and the other creditors of the estate, and for directions for the proper disposal of 
the properties comprised in the said estate, and, alternatively, to direct the first 
defendant, in any event, to make good to the plaintiffs the loss of Rs. 1,32,268-9-8 
with su uent interest thereon, occasioned by reason of his acts of dsvastamit. 
The learned Subordinate Judge granted a decree personally against the first defen- 
dant for rendition of accounts of the assets and income of the estate of Robert 
Foulkes (deceased) from 14th December, 1938 and directing the amount due on 
taking accounts to be paid by the first defendant in satisfaction of the debts due 
to the plaintiffs and the other creditors of the estate, if any, in rateable distribu- 
tion. The suit was dismissed inst all the other defendants. Appeal Suit No. 
eee 1945 is by the first defendant and Appeal Suit No. 546 of 1945 is by the 
plaintiffs. 


The main facts leading up to the suit are not in dispute and may be briefly 
stated. One Robert Fischer died on 2gth November, 1908, leaving ‘behind him 
his last will and testament, dated roth March, 1908, and considerable properties 
which he disposed of by the said will. Letters of administration with the will 
annexed were granted to four persons, among whom the first defendant was one, 
as executors named in the said will. Under the said will, Fischer bequeathed 
. a life interest in certain properties to his wife Sybil Fischer and the remainder over 
to Robert Foulkes, one of the executors under the will. By an indenture, dated 
24th April, 1913, Robert .Foulkes took on lease the said properties for a period 
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of ten years and on the same day executed in favour of the trustees under the wil, 
a mortgage whereby he assigned to the other trustees the reversionary right to which 
he was entitled under the will to secure payment of the rent and other moneys 
due and payable under the indenture of lease up to a maximum limit of one lakh 
of rupees. In pursuance of a covenant for renewal contained in the indenture 
of 1913, another lease was granted to him on 12th September, 1923, fora further 
period of ten years commencing from 1st September, 1922 and it was agreed that 
the mortgage of 1913 would cover also payment of rent reserved under the renewed 
lease. On 26th June, 1926, Robert Foulkes executed in favour of dhe Rao Sahib 
Chettiar a deed of mortgage for Rs. 1,25,000 in respect of properties 
covered by the mortgage to the trustees of Robert Fischer’s estate. On ast Se 
tember, 1932, he executed a promissory note in favour of the same Chettiar for 
Rs. 20,000. He died on 24th September, 1935 leaving a will, dated goth May, 
1917, in and by which he bequeathed all the properties to his wife Isabel Foulkes. 
‘will could not take effect as the wife had predeceased the testator. The first 
defendant who was a brother of the deceased Robert Foulkes applied to the District 
Court of Madura in Original Petition, No. 53 of 1935, for grant of letters of adminis- 
tration to the estate of the deceased. His petition was allowed on 31st March, 
1936 and, on the 7th April, 1936, letters of administration were duly issued to him. 
On 21st January, 1936, he, ie., the first defendant in the present suit, brought a 
suit, Original Suit No. 10 of 1996, in the Court of the Subordinate Judge of Si 
later on transferred to the Court of the Subordinate Judge of Ramnad, at Madura 
and numbered there as Original Suit No. 35 of 1937, against bimself as the admini- 
strator of the estate of Robert Foulkes (deceased) to recover a sum of Rs. 34,485-2-8 


in respect of Rs. 20,323-2-8 out of the said sum. To this suit, Alagannan Chettiar 
was made the second defendant, because he was entitled to the rights under the 
mortgage of 26th June, 1926, executed by Robert Foulkes which, however, would 
rank only after the mortgage of 1913. goth December, 1937, a preliminary 
decree was passed directing the first defendant therein to Piet i 

out of the estate of the deceased Robert Foulkes, a sum of Rs. 33,854-1-7, and costs, 


him in priority to the second defendant. The decree was in Form No. g and the 
date fixed for payment was 2oth June, 1938. The decree contained the usual 
clauses for sale of the hypotheca on failure to deposit the amount. In that suit a 
charge was claimed only on one of the three items of properties comprised in the 
mortgage deed in favour of Alagannan Chettiar and the decree co uently was 
confined to that item. As Alagannan Chettiar felt that he might not obtain satis- 
faction of his claim from a sale of the item in that suit, he brought another suit 
(Original Suit No. 35 of 1938) on the file of the Sub-Court, Madura, praying for 
a mortgage decree in respect of all the three items of the hypotheca and for a personal 
decree against the other properties belonging to the estate of Robert Foulkes, in the 
event of the mortgaged properties proving insufficient. On 26th December, 1939, 
a preliminary decree for sale was passed for a sum of Rs. 2,65,445-0-7 and the date 
of payment was fixed as goth Apti, 1940. It was of course provided in this decree 
that, any amount which the plaintiff decree-holder may realize in Original Suit 
No. 35 of 1937 should be given credit towards the amount due under it. On 5th 
August, 1940, Alagannan ttiar died and the plaintiffs in the present suit were 
brought therein on record as his legal representatives, and a final decree was 

on 7th December, 1940. In the o suit, namely, Original Suit No. 35 of 1937 
also, a final decree was passed at the instance of the plaintiffs on 1st August, 1941. 
There were sales of the mortgaged items in execution of the decrees in both 
suits. On 18th June, 1942, the item covered by the decree in Original Suit No. 35 
of 1937 was sold in court auction and purchased by the plaintiffs for Rs. 2,01,700 


i 
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out of which they deposited into Court the amount payable to the plaintiff-decree- 

holder in that suit in respect of the mortgage of 1913. On 2gth December, 1942, 

the sale was duly confirmed. In execution of thè ecree in the second suit, the 

pa purchased the other two items and their sale was confirmed on 2grd 
» 1942. 

In the preliminary decree in Original Suit No. 35 of 1937, it was provided 
that if the money realized by the aie ey was not cient for payment 
in full of the amount due in t of the mortgage in favour of Alagannan Chocdar 
he shall be at liberty to a for a personal decree against the first defendant 
therein for the amount of the ce, provided of course, such remedy was open 
to him and was not barred in law. In the later suit, i.s., Original Suit No. 35 of 
1938, a specific issue was raised whether the personal remedy was in time, and it was 
found by the Court that the personal remedy was not barred and the plaintiff would 
be entitled to apply for a personal decree under Order XXXIV, rule 6, of the Code 
of Civil Procedure, if the amount realized by the sale of the mortgaged properties 
was not sufficient for the payment of the amount declared to be due to him. As 
the amount actually realized by the sale of the mortgaged items in execution in the 
two suits was not sufficient to satisfy the decree in their favour, the plaintiffs applied 
on 15th February, 1943, fora nal decree for Rs. 1,28,285-10-4. This application 
they made in Original Suit No. 35 of 1937 (Interlocutory Application No. 67 of 
1943), and it was granted by an order, dated goth July, 1943 ibit P-10 (d)]. 

It was during the pendency of the application for personal decree and during 
the summer recess, that the first defendant executed the sales in favour of defendants 

to 7, which are being impeached in this suit by the plaintiffs. On 5th June, 1943, 
first defendant executed five sale-deeds in favour of defendants 3 to 7, respectively 
and it is common ground that these sales practically covered the entire properties 
then remaining out of the estate of the deceased Robert Foulkes. We say “ practi- 
cally ” because it was represented to us that there was one item of property which 
the plaintiffs succeeded in proceeding against and having it sold in part satisfaction 
of the nal decree. But it is apparent that this item was not considered at the 
time of these sales as a saleable asset, By these sales, it may be now taken as not 
disputed, all the debts payable out of the estate of Robert Foulles except the personal 
decree in favour of the plaintiffs were fully discharged, and among such debts 
was a debt due to Alagannan Chettiar himself under a decree obtained PES 
urt, 


Madura, for the amount payable on the promissory note executed in his favour 
by Robert Foulkes on 21st tember, 1932. On 27th July, 1943, the decree in 
respect of the promissory note was fully satisfied with the proceeds of one of the 
above sales. 20th August, 1943, the plaintiffs instituted the present suit. There 
were originally nine defendants of whom the first defendant represented the estate 
of Robert Foulkes as well as the estate of Robert Fischer, and the second defendant 
was an additional trustee to Robert Fischer’s @tate. Defendants 3 to 7 are the 
aliences under the sales of 5th June, 1943, Defendants 8 and 9 were impleaded 
because provision was made in one of the sale deeds for the satisfaction of the debt 
in their favour. The ninth defendant died pending the suit and defendants 10 to 13 
were added as his legal representatives. Later on, the eleventh defendant also 
died and defendants 15 to 18 were added as his legal representatives. The fourteenth 
defendant was added to represent the estate of Mrs. Fischer who died in December, 
1938. 

The allegations in the plaint on which the plaintiffs sought the several reliefs 
in this suit were as follows :— \ 

No notice was given to the plaintiffs of any intention on the of the first 
defendant to effect any alienation of the remaining properties of the estate of the 
deceased Robert Foulkes ; but the plaintiffs, coming to know of the secret arrange- 

ent for such alienations, sent registered notices on 3rd and 4th June, 1943 to the 
first defendant and his agent, respectively, protesting against any such alienation. 
The plaintiffs also published in the local newspaper “ Thanthi” on grd June, 
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1943, 2 warning to prospective purchasers that any alienation by the first defendant 
would not be binding on them. Similar notices were also published subsequently 
in “ Dinamani ” and “Hindu,” The alienations of the entire properties then 
remaiaing were made without making any provision for the large claim of the plaintiffs 
to the extent of Rs. 1,30,000. Defendants 3 to 7 were parties and privies to the 
dsvastavit by the first defendant in the matter of these alienations and all acted 
in collusion and conspiracy to defeat the plaintiffs claims. The first defendant 
was in a fiduciary position to all the creditors of the estate and was bound to make 
provision for the payment of all the debts by a rateable distribution of the assets, 
as they were insuficient for the payment of the debts in full, and as these alienations 
were made with the deliberate object of defeating the claim of these plaintiffs and 
defendants 3 to 7 had full knowl of the plaintiffs’ claim, the alienations were 


invalid and inoperative and not binding on the plaintiffs. The consideration 
recited in the sale deeds was ssly ade ae Catan allegations were made 
specially against the first defendant that he has been appropriating the entire profits 


and income accruing from the estate to the extent of Rs. 30,000 every year. These 
allegations were substantially denied by the concerned defendants. 


The learned Subordinate Judge found that at the time the first defendant 
executed the impugned sales, he was fully aware of the plaintiffs’ i 
made in his application for a personal decree, and he must have had the 
intention to abst the plaintiffs’ claim and though there was no positive 
evidence that defendants 3 to 7 had knowledge of the plaintiff’s claim and that 
there was a conspiracy amongst them to defraud the plaintiffs, there were 
circumstances from which it could be inferred, that defendants 3 to 6 who 
were creditors of the estate had knowledge of the plaintiffs’ claim and that it was 
being left out of the settlement with the creditors. The sales were made for 
proper and adequate consideration. The sixth defendant was a creditor only in 
respect of a small sum, i.e., about Rs. 1,600 and the seventh defendant was no 
creditor at all and should be held to be a bona fids purchaser. The alienations 
therefore could not be held to be fraudulent. The learned Judge also rejected the 
legal contention raised on behalf of the plaintiffs that, under the provisions of the 
Indian Succession Act, the creditors who had directly been paid the full amount of 
their claims, leaving nothing towards the plaintiffs’ claim, should disgorge what they 
had taken and return the properties porlas by them to the estate, so that there 
PE be an equal and rateable distribution of the assets among all the creditors, 
including the plaintiffs. He therefore dismissed the suit inst the alienees and 
the creditors who were not alienees. The learned judge, however, held that the 
first defendant was liable not only to render accounts for the rents and profits of 
the estate during the period of his administration, but also would be liable for the 
loss caused to the plaintiffs and other creditors, if any, by his disposal of the remaining 
assets of the estate without providing for the plaintiffs’ claim. 


Before dealing with the several questions of fact and law, which were canvassed 
before us by Counsel on both sides, it will be convenient to dispose of a preliminary 
objection raised by the respondent in Appeal Suit No. 256 of 1945, which is the 
appeal preferred by the first defendant. This objection is b on the fact that 
the second respondent (second plaintiff) died pending the appeal, but his legal 
representatives were not brought on record in time. There were applications 
made seeking to excuse the delay and to set aside the abatement (Civil Miscellaneous 
Petitions Nos. 3276 to 3278 of 1948), but they were dismissed. On behalf of the 
first respondent, it is contended that the ap has consequently abated in its 
entirety. The two plaintiffs, it may be are the legal representatives of 
Alagannan Chettiar, who was the original creditor and the decree-holder in Original 
Suit No. 35 of 1937 and Original Suit No. 35 of 1938. According to the respondent, 
they are in the position of joint decree-ho and the abatement of the appeal 
as against one of them results in the abatement of the appeal ia toto. 


_ The appel lant met this objection by relying upon the representative capacity 
in which two plaintiffs instituted the-suit. In paragraph thirty of the plaint, 
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the plaintiffs stated that they had applied for permission to file the suit both on their 
behalf and on behalf of the other editor if any, of the estate of the late Mr. Robert 
Foulkes. They ‘did apply for an order under er, 1 rule 8, of the Code of Civil 
Procedure. In his written statement, the first defendant denied that the plaintiffs 
were entitled to file the suit for and on behalf of themselves and on behalf of the 
other creditors, if any.. He stated that there were no other creditors except the legal 
representatives of Mrs. Fischer and one Mrs. Zara Berry to whom an annuity of 
Rs. 6,000 was payable and this annuity was made a charge on all the properties. 
This written statement was filed on 18th December, 1943. Nevertheless, the 
plaintiffs pressed their application under Order 1, rule 8, and obtained an order 
on 21st December, 1943, permitting them'to proceed with the suit in a re tative 
capacity. The counsel for the first respondent (first plaintiff) ante to rely on 
the fact that there were no other creditors whom the plaintiffs could be said to 
represent and therefore the suit must be treated as a suit by the two plaintiffs in 
their individual capacity as joint decree-holders.. He relied upon the decision 
of a Division Bench in Jaina Muhammad Shenff Maracair v. Official Assignes, Madras}, 
In that case, there was no order of Court under Order 1, rule 8, of the Code of Civil 
Procedure and objection was taken that the suit was not maintainable because 
of the absence of such an order. The learned Judges held that Order 1, rule 8, 
applied only when some persons out of a | y of persons entitled to file a 
suit desired to conduct proceedings on be of themselves and on behalf of the 
absentee parties ; but when all the persons jointly interested were made parties, 
Order 1, rule 8, did not apply and there was no need to apply for leave of the Court. 
This decision can have no application to the facts of the present case. Here, the 

laintiffs did apply, for an order under Order 1, rule 8 and did obtain such an order. 

t is impossible thereafter for them to contend that the suit was not brought by them 
in a representative capacity. 


There is authority for the position that when a suit is brought by several persons 
in a representative capacity, and if one of them dies, the suit does not abate, because, 
the right to represent others of a class is not a right which ipso facto survives to the 
legal representatives of the deceased party. The source of that right is the order 
of the Court permitting the party to represent others. In such a contingency, 
namely, the death of one of the parties to whom originally permission was granted 
to institute a suit in a representative capacity, it is for the Court to decide whether 
the suit can be allowed to be continued by the surviving person or persons or whether 
other person or persons should be joined. In Venkatakrishna Reddi v. Srinivasachariar*, 
Ramesam, J., has discussed this question and with great respect to that learned 
Judge, we are in entire agreement with his conclusion. He points out that the 
Proper rocedure, in a case like this, is for the remaining person or persons to apply 
to the Court for directions and it is for the Court to decide whether it will permit 
the remaining person or persons to whom the original sanction was given to continue 
to prosecute or defend the suit or appeal or it will give directions to bring on record 

itional person or persons [vide also Fagdam Ram v. Asarfi Ram]. The appellant 
has made such an application to us snd we direct that the appeal be proceeded 
with as against the surviving respondent. The preliminary objection is therefore 

As the main targets of the attack by the plaintiffs were the alienations in favour 


of defendants 3 to 7 and the scheme of the distribution of the proceeds to certain 
of the creditors, which was a part of the transactions of sale, it is to ascertain 
further. details relating to them. All the sale deeds contain more or less the same 
recitals. ‘They.bear the same date and each of the sale deeds prevides for execution 
by both the vendor-and the purchaser. In the preamble to each of the sale deeds, 


there is a list of the debts payable by the estate of Robert Foulkes as follows.:— 





‘1. (1945) a-M.LJ..g18-: LLR 1946 Mad.. 827. í is ' ya 
. be fet 3 ALR, 1937 Pat. 149. 00 1 
2. (1930) 61 ML. 193°: LLR. 54 Mad. 
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. (i) Rs. 33,151-6-8 to the third defendant under a decree obtained by him 
ene Suit No. 18 of 1942 on the file of the Court of the Subordinate Judge 
of ura on 7th April, 1942, ea : 

(ii) Rs. 26,966-6-8 to the family of M. Ganapathi Chettiar resented 
by the fourth defendant due under a decree obtained by the father of the fourth 
defendant against the estate of Robert Foulkes in Original Suit No. 7 of 1936 on 
the file of the Court of the Subordinate Judge of Madura on 11th January, 1937; 
in which an execution penne had been filed by the fourth defendant as the legal 
representative of his father, : 

(iii) Rs. 1,600 due to the sixth defendant under a decree obtained by him 


against the estate in Original Suit No. 178 of 1938 on the file of the Court of the 
District Munsif of Madura on 27th April, 1939, 


(iv) Rs. 18,400 due to Mrs. Fischer under the decree in Original Suit No. 35 
of 1937 on the file of the Court of the Subordinate Judge of Ramnad at Madura, 
de referred to, 


(v) Rs. 1,120 due to the eighth defendant being the balance duc to him 
under a decree obtained by him against the estate in Original Suit No. 163 of 1936 
on the file of the District Munsif’s Court of Madura Town, 


(vi) Rs. 700, a book debt, due to the ninth defendant, 


(vii) a sum of about Rs. 21,000 to Rao Sahib A. S. Alagannan Chettiar,. 

that is to say, the plaintiffs, after his death, due under the decree obtained by 
Alagannan Chettiar in Original Suit No. 29 of 1936 on the file of the Court of the 
Subordinate Judge of Madura on foot of the promissory note already referred to 
and in respect of which the plaintiffs had filed an execution petition and secured 
an attachment of the properties which were the subject-matter of the sales, 
(viii) Rs. 5,691-9-6 due to the, fifth defendant under two decrees in Original 
Suit No. 359 of 1946 and Original Suit No. 221 of 1941 respectively on the file of the 
District Munsif’s Court, Madura, in respect of which he had filed execution petitions 
in the District Munsif’s Court, Melur, and had attached one of the villages belonging 
to the estate. - 


The preamble to the sale-deeds contained the following further recitals :— 

“ Whereas by these agreements the entirety of the debts of the estate of Robert Foulkes subsisting 
to-day is fully di ; whereas there is no other means of satisfying them in respect of their 
dues otherwise than by a disposal of tho properties of the said Robert Foulkes.” : 

_ The sale deeds in favour of the third defendant, fourth defendant and the fifth 
defendant’ ¢ontained rather an unusual covenant which runs thus : por Oa 

' “ The purchaser undertakes to indemnify the vendor from all claims and litigations that might 
arise h in respect of the undermentioned property.” i 
All the sale-deeds contain a clause relieving the vendor from all responsibility and 
liability for any inaccuracy, or misstatement or deficiency or defect of title. Of 
the five aliences, the seventh defendant was not a creditor of the estate, and the sixth 
defendant was a creditor only to an extent of Rs. 1,600. The sale in favour of. the 
third defendant (Exhibit D-1) was for a consideration of Rs. 34,971-6-8 made up of 
Rs. 33,151-6-8 due to the purchaser himself, Rs. 1,120 to paid to the cighth 
defendant and Rs: o OERE E nance Ee The sale to the fourth 
defendant (Exhibit Da was for a consideration of Rs..26,¢ being the amount 
due to the purchaser hi under the decree obtained by him. The sale to the 
fifth defendant (Exhibit D-7) was likewise in discharge of the decrees obtained by 
him under which a sum of Rs. 5,691-9-6 was due as aforesaid. The sale in favour 
ef the sixth defendant (Exhibit D-9) was in consideration ofa sum of Rs. 20,000 
of which Rs. 18,400 went to discharge the decree debt due to. Mrs. Fischer under 
the decree in Original Suit No. 35 of 1937 and the balance of Rs. 1,600 was taken 
in discharge of the decree debt owing to the purchaser himself. The sale to the 
seventh defendant (Exhibit D-11), a stranger, was for a sum of Rs: 25,000 out 
of which Rs. 4,000 was paid to the vendor by cheque and Rs. 21,000 were reserved 
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with the purchaser to be deposited into the Court of the Subordinate Judge of Dindi- 
gal to the credit, of the decree obtained by Alagannan Chettiar in Original Suit 
o. 29 of 1936. . 


In their plaint, the plaintiffs charged that defendants 3 to 7 acted in collusion 
and conspiracy with the first defendant to defeat the claim of the plaintiffs under 
the personal decree in Original Suit No. 35 of 1937 and had acted mala fide in taking 
such sales. The plaintiffs also charged that the sale transactions were only nominal 
and not intended to be given effect to. They all that the consideration. recited 
in the sale deeds was grossly inadequate. They ore prayed for a declaration 
that the alienations were invalid and not binding on the plaintiffs and other creditors, 
if any, of the estate and that the properties continued to be liable for the plaintiffs’ 
claim and the claims of the other itors of the estate. Alternatively, the plaintiffs 
claimed, as part of the administration of the estate, an equitable enforcement of 
rateable distribution by calling upon defendants 3 to 6 and 8 and g to disgo 
the benefit or the consideration received by them in excess of what they wo abe 
legitimately entitled to take on a rateable distribution (vide paragraph 28). 


The learned Subordinate Judge held that tho aliences (defendants 3 to 7) 
had paid proper and adequate consideration for their purchases and that the under- 
lying purpose of these transactions was not to defraud the plaintiffs. Mr. Alladi 

i ami A , the learned counsel for the plainti did not challenge 
these findi of the trial Judge. Nor did he press the plea that the sales were 
nominal and not intended to acted upon. He did not that the sales 
were vitiated by fraud and that they should be set aside on that account. His 
entire ent was based on (i) the right of the creditors to obtain an equal 
and atai distribution of the assets of the estate, with the correlative duty of the 
administrator to make an equal and rateable payment of the debts and (ii) the 
knowledge of the alienees of the plaintiffs’ claim which had been left unsatisfied 
in the scheme of distribution evidenced by the sale deeds in question, which amount- 


ed to participation by the aliences in the it committed by the first defendant. 
In our opinion, on the findings of the learned trial Judge that the sales were for 
adequate consideration, that the sales were not nomi transactions and that 


they were not vitiated. by fraud or other similar defect, it must be held that the sales,. 
as such, in favour of the several alienees must stand, unless the purchasers were 
privy to a breach of trust committed by the administrator. Under section 307 (1) 
of the Indian Succession Act, an executor or administrator has power to dispose 
of the property of the deceased, vested in him under section 211, either wholly or 
In part, in such manner as he may think fit. The restrictions and the conditions 
to which this general power is subject under sub-section (2) do not apply to the pre- 
seat case aaahe deceased did not belong to the class of ns enumerated in that 
sub-section. It is a general rule of law and equity in: England—and that rule 
is followed in India—that an executor may dispose of the testator’s assets over 
which he has an absolute power and they cannot be followed either by the creditors 
or by the legatees into the hands of the alienee. But neither jurisdiction will permit 
the rule to be observed so as to protect a disposition founded on fraud or a transaction 
amounting to a breach of trust, con between the executor or administrator 
and the purchaser. There is ng duty cast on the purchaser to sec to the application 
of the* pa money. He is not obliged to ascertain whether the executor is 
discreetly ising his power, but the purchaser willinot be protected if he is 
privy to.a breach of trust and if the transaction of sale is in its nature incompatible 
with the legitimate administration of the testator’s estate. A purchaser would 
not have the benefit of the general ‘rule protecting a purchaser from an executor, 
if ‘the purchaser concurs in any act which manifests from the transaction itself 
that it is not the legitimate c of administering the estate. If the nature of the 


the administrator in an improper conversion and application of the estate of the 
deceased and the’ sale in his favour would be invalid.. am 
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` Mr. Krishnaswami Ayyar'relied upon two provisions of the Indian Succession 
Act as the foundation of the plaintiffs’ case as against the alienees and the creditors 
who had received payments in satisfaction of their debts as a result of the sales. 
They are section 323 and the proviso to section 360 of the Indian Succession Act. 
Section 323 is as follows :— 

“ Save as aforesaid, no creditor shall have a right of priority over another ; but the executor 
er administrator shall pa all such debts as he knows of, including his own, equally and rateably 
as far as tho assets of the deceased will ertend.” 

Though only the proviso to section 360 was relied upon, it will be useful to set out 
the main section as well : 

“ Section g60 : Where an executor or administrator has given such notices as the High Court 
may, by any general rule, prescribe or, if no such rule has been made, as the High Court would givé 
PPE ea TA E A e TE E tho 
deceased, he shall, at the expiration of the time therein named for sending in claims, be at liberty 
to distribute the assets, or any part thereof, in discharge of such lawful claims as he knows of, and shall 
not be liable for the assets so distributed to any person of whose claim he shall not ‘have had notice at 
the time of such distribution : 

Provided that nothing herein contained shall prejudice the right of any creditor or claimant 
to follow the assets, or any part thereof, in the hands of the persons who may have received the same 
respectively.” . ; 


Having regard to the pa and complicated facts of this case, in discussing 
the various problems which emerge for our solution, it is useful and necessary to 
adhere to a logical division. Among such major problems are these; ex hypothesi, 
they arise only when the assets of e deceased are not sufficient to fully satisfy all 
his creditors : ~ 

(i) Does section 323 of the Indian Succession Act confer any right on the 
creditors P A . 

(if) If it does, against whom can such a right be enforced ? 


(ti) If some of the creditors have received payment of their debts in full or 
in excess of what would be due to them rateably, has an unsatisfied or dissatisfied 
creditor, who has not been paid at all or has been paid less than what would be 
due to him rateably, any rights enforceable against the creditors who have been 
paid in full or in excess? 

Section 323 of the Indian Succession Act of 1925 replaced section 282 of the 
Succession Act of 1865 and section 104 of the Probate and Administration Act of 
1881. Section 282 of the Succession Act of 1865 ran as follows :— 

“Save as aforesaid, no creditor is to have a right of priority over another, by reason that his 
debt is secured by an instrument under seal or on any other account. But the executor or adminis- 


trator shall pay all such debts as, he knows of including his own, equally and rateably, as far as the 
assets of the deceased will extend.” 


Section 104 of the Probate and Administration Act was in these terms :— 


“Save as aforesaid, no creditor is to have a right of priority over another. Bur the executor 
or administrator shall pa all such debts as he knows of, inchiding his own, ually and rateably, 
as far as the asscts of the deceased will extend.” A i 
It will be seen that the present section 323 is a reproduction of section 104 of the 
Probate and Administration Act which did not contain the words 0v 

“by reason that his debt is secured by an instrument under seal or on any other account,” 


These words were omitted because they were merely explanatory. But-their presence 
in the Act of 1865 was necessary and not accidental. This was because the Act of 186 
followed the English law with only slight variations and, according to the i 
Law of that time, precedence in order of payment was given to debts’ by special 
contract. The executor or administrator was bound to give preference to bonds, 
covenants and other instruments under seal of the eid over debts by simple con- 
tract. The framers of the Indian Act deliberately abolished this preference. . It may. 
be mentioned that even in England such distinction was abolished by 32 and 33, 
Victoria, Chapter 46. Apart from this abolition of the distinction between speciality 
debts and simple debts, section ‘282 of the Succession Act of 1865, also. departed from 
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the English law in another respect. According to the English law of the time, 
an executor had the right to pay any creditor, whether himself or another person, 
in preference to another creditor of equal degree. The framers of the Indian Act 
deliberately departed from this rule and made it incumbent on the executor or 
administrator to pay all debts ee exceptions), as he knows of, including his 
own, equally and rateably. ile: the distinction between different classes of 
debts has been abolished in England, the old English ‘rule which confers a right 
on the executor or administrator to prefer any debt is still retained and is now to be 
found in section 34 (2) of the Administration of Estates Act of 1925, which runs 
thus : 

“ The right of retainer of a nal tative and his right to prefer creditors may be exer- 
cnc in repect of all ameu of the deceussi se 8 em OP : 

There is no doubt then that section 323 does restrict eel al of an executor 
or administrator as regards payment of debts. He must pay all debts as he knows of, 
including his own, equally and rateably. There can be no doubt that a creditor 
can insist upon such an equal and rateable payment among creditors by filing an 
administration action. The same principle substantially underlies the provisions of 
Order 20, rule 13 (2) of the Civil Procedure Code, which lays down that‘in the 
administration of the property of any deceased person, if such property proves to 
be insufficient for the payment in full of his debts and liabilities, the same rules as 
those applicable in bankruptcy shall be observed. But if an administration action 
had not been filed in due time, and the executor or administrator had paid some of 
the creditors in excess of the rateable amount due to them, what are the rights of 
the other creditors who had not been paid? One right they certainly have and 
that is against the executor or administrator who has committed a breach of his 
duty. It was held as carly as 1871 in Asiatic Banking Corporation v. Amador Visgas1 
that an administrator who pays such debts as he knows of otherwise than equally 
and rateably as far as the assets of the deceased will extend was personally liable for 
any loss occasioned to a creditor of the deceased by such improper distribution of 
the assets ; vids also Kissondas v. Fivatlal Pratapshi & Co.* 

But have the unsatisfied and unpaid creditors any further right? Have 
they the right to call upon the creditors who have received in excess of their rateable 
proportion to refund excess? Is this right an absolute right, that is to say, can 
it be enforced against any creditor who has received an excess payment irrespective 
of the fact that he had or no notice of the fact that the assets of the deceased were 
not sufficient to fully satisfy all the debts? . 

There is very little of authority bearing on this question in any of the reported 
oe Eee in the absence of a 
rule corresponding to that contained in section 323 of the Indian Succession Act. 
The only decision on which Mr. Alladi Krishnaswami Aiyar relied in support of 
his contention that irrespective of any notice of the insufficiency of the assets to 
discharge all the debts in full, creditors who have received payment in excess 
of their rateable proportion should refund the excess for the benefit of unpaid 
and unsatisfied creditors, is that of Tyabji, J., in Mathuradas v. Raimal?, Even this 
decision is not on all fours, but there are observations which prima facie a to 
support this contention of his. The material facts in that case were as follows :— 
One K died leaving a will appointing his widow as executrix. She-obtained probate 
of the The frst defendant, one H, was one of the creditors of the estate, and 
he demanded payment of his debt. The executor thereupon created in favour of the 
first defendant an equitable mo e of some of the immoveable properties belonging 
to the estate to secure his claim. first defendant brought a suit on his eae 
and obtained a preliminary and then a final decree. At this stage, the other i- 
tors of the estate brought the suit to prevent that decree from being executed so as 
to infringe the rights of the other creditors of the deceased. They prayed for a 
declaration that the mortgage in favour of the first defendant was unauthorized and 
— a A R 


i vy 
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not binding upon the other creditors of the estate, and that the properties purported 
to be mortgaged should be followed in the hands of the first defendant for the purpose 
of having the debts of all the creditors liquidated therefrom, without priority and 
equally and rateably as far as the assets of the deceased extended. It was admitted 
that the executrix committed a breach of her duty to pay the debts equally and 
rateably and the personal liability of the executrix to make good the loss to the other 
creditors under section 368-of the Indian Succession Act was also admitted. The onl 
question which had to be decided was whether creditors who suffered by this b 
of duty had a gs to prevent the decree being executed for enforcement of the 
mortgage created in disregard of their rights. The learned Judge substantially 
aa a decree as prayed for. He granted an injunction restraining the first 
efendant from executing the decree so as to affect other creditors’ rights to have the 
property equally and rateably applied towards the payment of their debts and declare 
that he was entitled to satisfaction of the decree according to law in due course of 
administration. 

As Mr. Alladi Krishnaswami Ayyar adopted the pea and observations 
of the learned Judge in this case as part of his argument, we analyse the judg- 
ment.’ We wish, however, to preface the discussion by stating that we are in entire 
agreement with the decision of the learned Judge in that case in so far as he granted 
an injunction ee one of the creditors from recovering more than his rateable 
share from the assets of the deceased. The steps in the reasoning of the learned 
Judge are as follows :—Section 323, which is an innovation in the Indian law, 
provides for an equal and rateable payment of the creditors (with a few exceptions). 
Therefore, the rights of all the creditors become inter-dependent and the rights of 
each creditor are brought into relation with the rights of all others. This is not 
the case in England. The section no doubt lays down the duty of the executor 
to pay equally and rateably, but this duty comes only as a sequel to the, declaration 
that no creditor shall have a right of priority over another. The intention of the 

islature appears to be to cut down each creditor’s claim ; he is not entitled 
to his full debt, but merely to an equal and rateable payment out of the assets. 
It would be the duty of the Court to protect the rights .of the creditors under that 
section to receive equal rateable payment. How the rights of the creditors, declared 
by this section, are to be worked out is not specifically provided in the Act. The 
proviso to section 360, though it does not create by itself a new right, assumes the 
existence of the creditor’s right to follow the assets. The Court ought to intervene 
so long as the situation is not beyond its control or irremediably altered and so 
Seta no injustice is done to any innocent party. The assets coming to the hands 
of the first defendant in excess of what he was entitled’ to receive may be followed 
in his hands. As the creditors had intervened before the injustice to them had been 
effectuated and before any steps were taken as would create new equities, they were 
entitled to an injunction restraining the first defendant from executing the decree 
in his favour so as to affect the other creditors’ rights to have the property 
equally and rateably applied towards the payment of their debts. This, in short, 
is the gist of the judgment of Tyabji, J., ` _ 





‘It may be conceded that section 323 not otly enjoins on ‘the executor or’ 
administrator the duty of equal and eble påyment of debts ; it also declares 
that no creditor is entitled to priority over another. It may alsó be conceded that 
it is the duty of the Court to assist the creditors to protect their tights. We are in 
entire agreement with the learned Judge in his observation ‘that 

“it would be the.duty of the Court to assist the creditors to resist the attempts of other parties 
to secure for themselves more than, what has been laid down as their due.” e 


In our opinion, the creditors, would certainly be entitled to seek intervention by 
the Court to prevent a breach of the duties of the executor ‘or administrator being 
consummated.’ If any of the creditors apprehend that the executor or administrator 
intends to commmit a breach of the duty laid on him by section 323, they can 
forthwith file a suit for administration and obtain an order restraining the executor 
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or administrator from effectuating his intention. The chse of Soobul Chunder Law v. 
Russick Lall Mitter!, which was decided by a Bench of three Judges (Petheram, 
C.J., Wilson and Tottenham JJ.) is an instance in point. In that case, one of the 
creditors of the deceased who had obtained a money decree secured an attach- 
ment of certain properties belonging to the estate. Before further pro ings in 
aerie could take place, another creditor filed a suit for administration of the 
estate and applied for an order staying all proceedings taken by the attaching decree- 
holder against the estate and directing him to come in, should he think fit so to do 
and prove his claim in the administration suit, i.s., share rateably along with other 
creditors. The application was and the attaching decree-holder was 
restrained from further execution of the decree. The case before Tyabji, J., himself 
was another example. It appears from the judgment that though the first 
defendant had obtained a Foal mortgage decree, the decree had not been 
executed. So, it cannot be said that the imperative terms of section 323 would be 
reduced to a mere recommendation, unless the creditors are given a right to proceed 
against such of the creditors who had been paid in excess of their rateable share 


and rights of refund similarto those expressly conferred on them against legatees 
{section 361). 


The learned Judge admits, what is quite apparent, that while the Act makes 
ific provision empowering the unsatisfied creditor in certain circumstances to 
call upon a legatee who has received payment of his legacy to refund, the Act is 
silent in respect of such questions as to whether or not a creditor who had not 
received equal and rateable payment had any rights against another creditor who 
had received more than his due on an equal and rateable basis. But the learned 
Judge assumes that the omission by the Legislature to work out its intention expressed 
in section 323 in and by appropriate provisions was a mere oversight and that 
omission can be supplied ;by taking guidance from the analogy of provisions 
. Telating to legatees. With great respect to the learned Judge, we think this is 
a us principle to assume that there was an inadvertent oversight on the 
part of the Legislature in'such an important matter. As Earl Loreburn observed 
in Bristol Guardians v. Bristol Waterworks Company® : 


“ Now it is one thing to introduce terms into an Act of Parliament in order to give effect to 
its clear intention by remedying mere defects of e. It is quite another thing to imply a pı 
vision which is not in the statute in order to rem 7 an omiaan- sittings any geoana dor 'tenting 
that are carrying out what Parliament intended . . . . To insert such a provision would be 
simply » not interpreting, the law. After all, it is not our function to repair the blunders that 
are to be found in legislation.. They must be corrected by the Legislature.” + 

[Vide also Halsbury’s Laws of England, Second Edition, Volume’ XXXI, 
paragraph 635.) , 


We must now refer to a line of casts which starts from the decision in Nilkomul 
Shaw v. Reed*, in 1872. It has been uniformly held in these cases that when a 
creditor has obtained a-decree against the estate of a deceased n, and applies 
to execute the decree in the hands of the legal representative of the deceased, such 
asan executor or administrator, he is entitled to have the amount of his decree paid 
out of the assets of the deceased in the hands of such legal representative. In 
such a case, the executor or administrator is bound to pay to the decree-holder 
the full amount of the decree, though there may be other creditors of the deceased 
and the assets may not be' sufficient to pay them all in full. Tyabji, J., no doubt 
refers to the decision in Nilkomul Shaw v. Reed*, but distinguished it on the ground 
that there, the other creditors were not before the Court and the question whether 
they could object to the assets’ being applied in di of their rights under 
section 323 was not under consideration. We do not think that this distinction 
helps the learned Judge to escape from the principle of the decision, namely, that 





I, lees I.L.R. 15,CaL goa: ; 3 (1872) 12 B.L.R. 287. 
g. (1914) A.C. 379, 388. . 
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jn certain cases a creditor may receive more than what is rateably due to him. - 
And it has never been held, nor. did Mr. Alladi Krishnaswami' Ayyar contend, 
that when a creditor has received his debt in full in execution of a decree obtained 
by him, he can be asked, deen to refund for the benefit of other unsatisfied 
creditors the amount received by him in excess of what would have been payable 
to him rateably. In other words, the unsatisfied creditors have never been held 
to be entitled to follow up the moneys which so came into the hands of the decree- 
holder-creditor. 


In Nilkomul Shaw v. Reed}, Couch, C.J., expressly held that section 282 of the 
Indian Succession Act (corresponding to section 323 of the present Act) did not 
interfere with the right of a decree-holder to have his decree satisfied out of the 
property of the deceased or out of the property of the executor, if it should appar 
that he has not duly applied the property of the deceased. The priaciple of this 
decision was followed by Pigot, J., in Remfry v. De Penning», in which it appeared 
that the assets were not sufficient to pay in full all the claims made against the 
estate. The case of Venkatarangayan Chetti v. Krishnaswami Ayyangar? was one to which 
the Probate and Administration Act of 1881 applied, in which the provision cor- 

nding to the present section 323 was section 104. It was held by Shephard, , 
O.G.J., and Benson, J., that the right of a decree-holder to have his decree executed 
against the legal .representative of a deceased judgment-debtor was not affected 
by section 104 of the Probate and Administration Act. The following observation 
in the judgment is significant : 4 

“ Although there are certainly difficulties in construing section 104 of the Probate and Adminis- 


tration Act, we think that the language of the section is so far similar to that of the corresponding 
section in the Indian Succession renee we must follow the ruling in Milkomal Shaw v. Reed?.” 


In Bai Meherbai v. Maganchand‘, a creditor of an estate represented by the 
administrator obtained a decree on an award against the administrator and in 
execution of that decree, certain property forming part of the estate was purchased 
by the decree-holder. a suit was brought to set aside the said decree 
and the sale in execution on the ground that under section 282 of the Indian 
Succession Act, the decree-holder was entitled only to a rateable distribution among 
the creditors of the estate. It was held that, in the absence of fraud or collusion, 
the decree and the subsequent sale in execution could not be set aside. It was 
contended therein that having obtained the decree, the creditor was bound by 
section 282 of the Indian Succession Act to ask for a rateable distribution in due 
course of administration in satisfaction of his decree and that was his only right. 
The answer given by the learned Judges was: whatever might have been the 
proper way of executing such a decree, as a matter of fact it been executed 
rightly or wrongly and the sale could not be set aside. Chandavarkar, J., threw 
out a suggestion that a creditor’s action against a deceased person’s estate must be 
always treated as an administration suit and the decree should merely give a 
declaration of the debt due and that the, decree-holder is entitled to ea teh ction 
of the decree according to law in due course of administration and not otherwise. 
The learned Judge said : 


““Tt is the duty of the Court to see in such actions that one creditor is not enabled to gain advantage 
over other creditors by getting an unconditional decree for full payment and executing it against 
the deceased’s estate to the prejudice of those creditors.” 

Whatever fotce there may be in these observations, they proceed on the basis 
that once a creditor realises in full his debt from the assets of the estate in execution 
of a decree obtained, by him, the other unsatisfied creditors cannot compel such 
a creditor to refund the excess which he had received over his rateable share. 


~ In our opinion, there is nothing in the proviso to section 360 which necessarily 
leads to the conclusion that creditors who have received a payment from the 
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executor or administrator of their debts in'full'or in excess of their legitimate 
proportion should refund the excess received by them for the benefit of unpaid 

unsatisfied creditors. The main section, it may be noticed, deals both with 
creditors and other claimants and, ‘provided certain conditions are fulfilled, it absolves 
the executor or administrator from all liability for the assets distributed .by him 
to any person or of whose claim he shall not have had notice at the time of the 
dinteibution. The proviso is really in the nature of a saving clause which declares 
that the fact that the executor or administrator is discharged from liability. does 
not destroy such rights which a creditor or a claimant may have to follow the assets 
in the hands of the persons receiving the payments from an executor. Tyabji, Je 
himself was of the same view that the proviso itself did not confer any new right, 
if the creditor or claimant had no right apart from it. It is legitimate to presimme 
that the proviso contemplates the rights of creditors and claimants embodied in 
the other sections in the’ chapter. We may also concede that if there are, under 
the general law, any rights to which the creditors or claimants may be entitled to, 
such rights also would not be prejudiced, having regard to the proviso. It is not 
as if the proviso would be devoid of content unless we hold that the unpaid or 
unsatisfied creditors have a right to follow the assets in the hands of the creditors 
who have received payment. The proviso can well apply tothe right of a creditor 
under section 361 to call upon a tee to refund. It is unnecessary to devote 
any time to a discussion of the question in thè abstract whether a proviso as such 
can or cannot create a substantive right. There may be provisos and provisos 
and there is nothing inherently impossible in even a proviso conferring a substan- 
tive right. ; 

The learned Advocate-General cited to us a number of decisions of the 
English Courts, namely, Gillespie v. Alexander!, March v. Russell? Jsrois v. Wolferstan? 
ee v. Kirk‘ to show that the rights of the unpaid and dissatisfied ee 
is o yaana the legatee. In Hedges v. Waddington? there is the following obser- 
vation, full signi anes of whieh it is difficult to gather from the very meagre 
report : eo 
“ But if an executor pays a debt upon a simple contract, there shall be no refunding to a creditor 
of a higher nature.” 

These decisions have little bearing on the present question. 

It is not entirely without significance that this proviso which was a proviso 
to section 320 of the Succession Act of 1865 is in terms identical with the proviso 
to section 29 of 22 rae Resi Chapter 35 (Lord St. Leonard’s Act). Surely, 
the proviso in the English statute could not ve regard to the right of a creditor 
to claim a refund from another creditor and there can be no doubt whatever that 
the proviso had reference mainly to the refunding by legatees and others in certain 
special circumstances, fas exe eee PA ote ot 

On this point we agree with the view of Rangnekar, J., in Kissondas v. Jivatlal 
Pratapshi B Co.*, and his construction of section 323 and the proviso to section 360 ; 
and in particular, with the following remarks : ods 

“ The scheme under the Indian Succession Act seems to me to be this, namely, that when 
executor finds that the assets of a deceased person are insufficient for the payment of his debs in full, 


tely hampered, saves a right which the legislature to the creditor when he finds that the estate 
has been distributed by the executor properly and enables the creditor to proceed against the legaten r 
Our answers to the three questions formulated at the outset of this discussion 

are as follows :— ; 
— MMM 
1827) 3 Rum. 190: 38 ER. 525. ` 4 (1904) A.C. I. 
2. (issn My. and Cr. ga : 40 E.R. 8g6. t R Vent 360: 86 E.R. 485. 

1874 LR. 18 Eq. 18. . AIR. 1936 Bom. 423, 438. 
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(i) Section 329 of the Indian Succession Act does confer a right on the credi- 
tors to an equal and rateable payment of all the debts. 


(ü) Such a right can be enforced against the executor or administrator 
unless he is protected by following the procedure in section 360, in which ‘case, 
a creditor of whose debt the executor or administrator had no notice cannot proceed 
against the executor. The creditor can also file an administration suit i 
the other creditors parties to the suit and can in that suit enforce the Tight. Order 
20, rule 13 (2) of the Code of Civil Procedure also comes to his aid. Ordi- 
narily he cannot have a right of action against the other creditors. 


(iii) Generally speaking, an unsatisfied or dissatisfied creditor who has not 
been paid or has been paid less than what would be due to him rateably has no 
rights enforceable against the creditors who have been paid in full or in excess 
of their rateable share, i.s., he cannot compel those who have received the pay- 
ment to refund the excess. 


Having stated the general rule, the next question which falls for considera- 
tion is whether there is an exception to it. As this question is also mixed up in this 
case with the alienations which are being impeached by the plaintiffs, it is con- 
venient to deal with this question bearing in mind the alienations. 

It was not disputed before us that an administrator who pays certain creditors 
out of the available assets of the estate, deliberately leaving other creditors who 
have equal claims against the estate, will be guilty of a breach of duty. Such a 
misapplication of the assets goes by the technical name of devastavit in English 
law. We have already expressed the view that payments made in contravention of 
the provisions of section 323 make an executor or administrator liable for devastavit o 
See Asiatic Banking Corporation v. Amador Visgas!. As the executor or administrator 
occupies a fiduciary position towards thecreditors of the estate and the beneficia- 
ries, including the legatees, if he is guilty of devastavit, he is guilty of breach of trust. 
Now it is a inal principle of English law—and that principle is applicable 
to India also—that a person, who joins a trustee in the commission of a breach 
of trust and earns a benefit by that wron act of the trustee, shall hold the advan- 


tage so obtained for the benefit of all the beneficiaries : vids section 68 of the Trusts 
Act. 


This doctrine has been applied over and over again in land as a 
exception to the general rule that a purchaser of the assets of a deceased from his 
legal representative like an executor or administrator obtains a free, complete 
and valid title and the subject-matter of the sale cannot be followed by itors. 
or legatees into the hands of the alienee. In India, the general rule is embodied 


in section 307 0) of the Indian Succession Act. The exception is stated thus in 
the carly case of Scott v. Tyler? : 


_ “If one fraudulent madensa to 0r legatee by obtaining the testator’s effects at a nominal 
> or at a fraudulent under-value or by applying the real value to the purchase of other subjects 
or his own behoof or in extinguishing the private debt of the executor, orin any other manner contrary 


to the duty of the office of executor, such concert will involve the his ee 
and make him liable for the full value.” panne purehaser, Gr his pawn 


In Hill v. Simpson?, a transfer by an executor which was a clear misapplication 
of assets, because, it was made to secure a debt of the executor and future advances 
under circumstances of gross negligence, though not direct fraud, was set aside at 
the instance of legatees. Williams, in his book on Executors, Volume I (1930 
Edition) states the law in the following manner at page 576 :— 

. “ Thus, where the to whom an executor collusi . the kn that the 
exegutor is acting in vio tion of his trust, dod in fad cf te oan eee ee i 
tration SG ot the frand yitiates the transaction, and attempt to transfer the pro is 
the sale or mortgage ; it must further appear that the purchaser or mo icipated in the 
devastarjt, or breach of duty in the executor. Where there exists such collie a ea dali 
ee ae 


I. ee y 8 BHLC.R. 20. ' 3. 
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bya representative invald, not onl: 


petsonal a creditor, but a legatee,’ eral or specific é 
Is entitled to follow the assets. Tut they anur enforce their right within a reasonable thia. or it may 
their acquiescence.” e 


The case of Crane v. Drake1, is an apposite instance. ra iad eee Teasehold 
estate from an executor, having notice that a debt of testator was unpaid 
and out of the purchase money set off a sium of two hundred £ due to him from the 
testator and a debt of five hundred and fifty due to him m. the executor and 
the remainder one hundred and fifty was paid in money. An unsatisfied creditor 
filed an action to have satisfaction of his debt out of the leasehold purchased 
by 4 as part of the testator’s assets. The sale was held to be not because 
the defendant was a party consenting to and contriving a devastavit. Actually 
in this case there does not appear to have been a charge of fraud or collusion between 
the purchaser and the executor. But it was admitted that the defendant had 
notice of the plaintiff's debt which remained unsatisfied. In Andrew v. Wrigley, 
there is a reference to a note in Gilbert’s Equity Reports that 

“ Where the party knew of other debts, he could not take the testator’s property in satisfaction 
of his own debt.’ 
Sir John Leach in Watkins v. Chesk?, stated the general rule and the exception as 
follows :— 


“So ä mee gna or from the executor of a part of the personal property of the testator 
has a right to inter that executor is, in the mortgage or sale, acting fairly in the execution of his 
duty, and is not bound to inquire as to the debts or legacies. But if the nature of the transaction 
affords intrinsic evidence that the executor, in the mortgage or sale, is not acting in the execution 
of his duty, but is committing a breach of trust, as where the consideration of the mortgage or sale 
ita personal cept dae from. the Cor to the mortgagee or purchaser, there, such mortgagee or 
pe gin al sr OTOS eaeh eS shag ooa nor Bald tie property i from the trusts, 

t equally subject to the payment of debts and legacies as it woul have been in the hands of the 
executor. 


These principles we find embodied in the Trusts Act in India. Section 93 of the 
Act enacts : 


“ Where creditors compound the debts due to them, and, one of such creditors. by a secret arrange- 
ment with the debtor gains an undue advantage over his co-creditors he must hold for the benefit 
of such creditors the advantage so gained.” 

Section 94 is a residuary section in Chapter IX dealing with constructive trusts 
and runs thus: : 


“In any case not coming within the scope of any of the preceding sections, where there is no 
trust but the person having ion of property has not the whole beneficial interest therein, he 
must hold the for benefit of the persons having such interest, or the residue thereof (as 


the case may be), to extent necessary to satisfy their just demands.” 
Illustration (a) to this section is material. It says: 

“A, an executor, distributes the assets of his testator B to the legatees without having paid the 
whole of B's debts. The legatees hold for the benefit of B's creditors, to the extent necessary to satisfy 
their just demands, the assets so distributed.” f 
The person who is thus under an obligation to hold the property for the benefit 
of ns having interests or claims against the property are subject to the same 
Habes nid disebilitice ashe were a ELE af the property a the person fE 
whose benefit he holds it. 

For an application of this doctrine, it is clear that three conditions should be 
satisfied : 

(i) there should be an act of a person occupying a fiduciary position like 
an executor or administrator, 
br $51. (ii) such person must be under. a duty, statutory or otherwise, and have 
committed a breach of such duty. In the case of an executor or administrator, 
he must be guilty of devastavit, and 2 





I. sie 2 Vern, 616: 23 E.R. 1004. 3- (1825) 2 Sim. & St. 199: 57 E.R, gar. 
a, (1792) 4 Bro.C.C.’ 125: 29 E.R. 812. ; 
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(iii) the person deriving an advantage from such wrongful act of the trustee 
(or executor or administrator) must have participated in it ; participation necessarily : 
implying notice of the wrongful nature of the act, `- a 
' It now remains ‘to be considered whether these conditions are fulfilled in this 
case. Admittedly, the'first two ‘conditions are satisfied, Then is the third condi- 
tion satisfied and in t of which of the defendants? The aliences are defen- 
dants 3 to 7. While Ieradies qt 6 are creditors, the seventh defendant is 
not a creditor. He is a stranger who had nothing to do’ with any of the transac- 
tions of the estate except the purchase under Exhibit D-11. In spite of the argu- 
ment of Mr. Narayanaswanii Aiyar, we are not convinced that it has been proved 
satisfactorily that, the seventh defendant was a to the scheme of the alienations 
and the distribution of the assets. We accept the finding of the learned judge 
thai hea bona fde puree Bor yilan ani ee a aware of either the 
plaintiff’s claim or the intentions of the first defendant. The sixth defendant 
is a creditor only for a small sum of Rs. 1,600. As'already mentioned it is only’ 
this sum he was allowed to set off against the consideration for the sale in his favour 
and he had to pay the balance of consideration Rs. 18,400 towards the amount 
due to the decree-holder in Original Suit No. 35 of 1937. 


The learned Judge found that all the creditors, namely, defendants 3 to 6 
and 8 and g had notice of the plaintiff’s claim and of theavailable assets of the estate 
and that the assets were not sufficient to pay all the debts including the debt of 
the plaintiffs under their claim for a personal decree against the estate. None of 
the defendants 3 to 6 was examined to deny knowledge of the plaintiff’s claim or 
the other facts relating to the scheme of alienations. It is enough to refer to Exhibit 
P-6 series, the proceedings before the Debt Conciliation Board, Madura Taluk, 
to impute to the several creditors a knowledge of the total claim of the plaintiffs 
in respect of their mo e. Exhibit P-14 series which relate to an application 
filed by one of the plaintiffs herein to be added as a'party to the suit filed by the third 
defendant (Original Suit No. 18 of 1942) clearly fix the third defendant with 
notice of the plaintiff’s claim [vids paragraph 3 of Exhibit P-14 (a)]. The fourth 
defendant, in the written statement filed by him in this case, admits that he was 
`- aware of the decrees obtained by the plaintiffs and the sales in execution of them 

and that he made investigation thereafter. The decree obtained by the fifth defen- 
dant expressly limited his right to the satisfaction of the amount decreed according: 
to law in due course of administration and not otherwise [Exhibit D-8 (a)]. A 
few days before the date of the sale-deeds, the plaintiffs published notices in “‘ T hanthi,” 
a local Tamil, newspa and in “ Dinamani” and in the “ Hindu”, news 
papers published in Madea notifying that'a large sum of about Rs. 1,50,000 
was due to them ‘from the estate of Robert Foulkes and warning intending 
spe from the first defendant [Exhibits P-12 (a) and P-12 (b) pene 
e plaintiffs also sent a registered letter to the first defendant himself and to hi 
agent prohibiting him from entering into any kind of negotiations for alienation 
of the assets of the estate of Robert Foulkes [Exhibits P-11 (a) and P-11 (b)]. 
> There can be no doubt that all the sales virtually formed one transaction and 
were executed by the first defendant in pursuance of a general agreement with 
all the creditors other than the plaintiffs. Each sale deed, as already mentioned, 
recites the subsisting debts and the fact that there is no other means of satisfying 
them than by disposal of the remaining properties of the deceased Robert Foulkes. 
Mention has already been made of the unusual covenant in the sale-deeds in favour 
of defendants 3 e and the clause relieving the vendor of his responsibility and 
liability for any deficiency or' defect of title. The third defendant obtained full 
satisfaction of the debt due to him (Rs. 33,151-6-8) by the sale in his favour. He 
had to pay Rs. 1,120 to the eighth defendant and Rs. 700 to the ninth defendant. 
Likewise, the sales to the fourth and fifth defendants were in consideration of the 
amounts due to them respectively. - ook t . 
An application of the legal principles set out above to the facts in respect of 
the several defendants leads to the Ssllowing conclusions, The sale in favour of 
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the seventh defendant is valid and proper because he had no notice of the plaintiff’ 
‘claim and he obtained no advantage by reason of the sale as he was not a creditor. 
Tho the sixth defendant was a itor, the advantage which he obtained from 
the was only to the extent of his debt of Rs. 1,600, the balance of the considera- 
tion he paidin cash. The third, fourth and the fifth defendants secured the advan- 
Soi ee er sales to them. The 
eighth and ninth defendants were also paid in full by the. third defendant. As the 
learned trial Judge found that the consideration for the several sales was not 
low and inadequate, the sales will stand. But the creditors who were a party 
‘to this scheme of disposal of the available assets of the deceased and thereb 
gained an undue advantage over the plaintiffs cannot be allowed to retain su 
advantage. The measure of this advantage is the amount which they must be 
‘deemed to have received in excess of what they would have got if there had been 
-an equal and rateable distribution, can into account the plaintiffs’ claim also. 
It is this excess amount that must be held-by them for the benefit of the plaintiffs. 
‘There will be a declaration: accordingly. 


peal No. 546 of 1945 is allowed to this extent except as against the seventh 
_ defendant dgainst whom it shall stand dismissed with costs. ; 


` In Appeal No. 256 of 1945, the first defendant was the appellant. He died 
Pending the appeal and his legal representative has been broek on record. So 

as the first defendant is concerned, as an administrator who clearly committed 
-a breach of the duty imposed on him by section 323 of the Indian Succession 
Act, he would be liable under section 368 of the Act for devastavit. The very decision 
relied upon by. Mr. O. T. G. Nambiar in Kissondas v. Jivatlal Pratapshi & Co.2 
contains observations which go directly against his client. “At page 436, the learned 
Judge said : as 

“Tf an executor follows it (section 323) and further follows the provisions of section 360, he is 
ite n apenas see apail aici Bane penis’ agains ii inl Bee aba ‘Asiatic 
Banking Corporatio v. Amador Viegas’. i á 
Mr. Nambiar attempted to found an argument on the series of decisions i 
with Nilkomul Shaw v. Reed*, to which reference has been made above, bated on 
the fact that most of the creditors who had been satisfied by the sales had obtained 
‘decrees. All these cases, however, will have no application, because the payment 
"was made by the administrator out of Court and in pursuance of a scheme of distri- 
‘bution of the available assets among all the creditors except the plaintiffs. 


Mr. Nambiar’s next contention’ was that it is not open to the plaintiffs to, file 


an administration suit when they could get the relief they now claim inst the 
first defendant in execution of their decrees. For this contention, he sought support 
in the judgment of Somayya, J., in Ve Naidu v. Valamba! Ammal*: The 
answer to this contention is twofold. is nothing in the circumstances of 


this case to preclude the plaintiffs from filing an administration suit simply because 
they could have obtained a personal decree against the administrator under sec- 
‘tion 52 (2) of the Code of Civil Procedure. Moreover, the suit was not only against 
the administrator but also against alienees and creditors and: these latter could’ 
not have been made parties to the proceedings in execution of the plaintiffs’ decrees, 
Another answer is that the suit must be deemed to have been filed not only on behalf 
-of the plaintiffs in their individual right but also in a representative capacity on. 
behalf of all the creditors. Surely, it cannot be maintained that the right of the 
-creditors as a body could be agitated in the execution proceedings. Mr. Nambiar 
-cannot be heard to say this is not a suit in a representative capacity, because it 
was on that ground that we have held that the appeal did not abate though the 
egal representatives of the second respondent were not brought on record in time. 


a. (1871) 8.B.H.G.R. 4 (r 1 M.LJ, 580. 
3I 
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Clauses 1 (a) and (b) of the decree must stand. Apart from the deoastanit 
which consisted of the alienations in favour of defendants g to 7, the plaintiffs 
also alleged that the first defendant has been appropriating the entire profits and 
income from the estate to the extent of nearly Rs. 30,000 every year without making 
any payment either towards the principal or the interest on the debts of the estae. 
The first defendant, therefore, must account for the income of the estate. Of 
course, when such an account is rendered it would be open to the plaintiffs to sur- 
charge and falsify. Clause 1 (c) of the decree, however, appears to be in the highest 
d vague and indefinite. It seeks to make the first defendant personally lable 
“ for maladministration and neglect, if any, in the management of that estate as 
administrator.” Now, a preliminary decree cannot be in that hypothetical form, 
It must bé first decided on allegations specifically and properly made of maladminis. 
tration whether any of the charges has been made out. It is only thereafter that 
the Court can direct ‘an account on that basis. Mr. Alladi Krishnaswami Ayyar 
very properly conceded that such a vague decree should not have been passed. 
This clause will therefore be deleted but otherwise the appeal will be dismissed’ 
with costs. 

[These appeals having been posted for being mentioned, the Court made the 
following ORDER :—] 

These appeals have been posted to-day for mentioning certain matters. So 
far as costs of the suit and the appeal are concerned, we have heard counsel again, 
and we think that the best o to be made in the circumstances of this case is 
as follows :— 


The first defendant will be liable to pay to the plaintiffs the costs of the suit 
and the appeal calculated on the amount in which he may be found ultimately 
liable at the stage of the final decree. . 


So far as the seventh defendant is concerned, our order will stand, namely, 
that Ap No. of 1945 will stand dismissed as against him with costs. The 
order of costs in lower Court will also stand. 

As regards the defendants other than 1 and 7, the order will be that the costs 
of all of them shall come out of the estate. The costs of the plaintiffs, after giving 
credit to the costs they may be entitled to against the first defendant personally, 
shall come out of the estate, both in the suit and in the appeal. 


As the first defendant is dead, the costs will be recoverable against his legal 
representatives to the extent of the assets in their hands. X 


On behalf of the first defendant’s legal representatives, it was represented that. 
as this Court has set right, as it were, the devastantt committed by the first defendant, 
viz., distributing the sale-proceeds of the several alienations between the creditors. 
to the exclusion of the plaintiffs, clause 1 (2) of the decree of the lower Court should. 
be deleted. That clause dealt with the loss caused by the first defendant’s act. 
of dsvastavit, namely, the distribution of the assets of the estate among the other- 
creditors leaving out the plaintiffs. No other act of devastanit was i y made- 
out against the first defendant except, of course, the charge as to,the appropriation. 
of the income of the estate. The lower Court obviously included that clause in 
the decree because it found that the plaintiffs were not entitled to any relief whatever- 
against defendants other than the first defendant. Now that we have found 
that the creditors who have received payments in excess of their rateable share 
should bring into Court for the benefit of the plaintiffs such excess, the plaintiffs. 
cannot be said to have again a claim against the first defendant in respect of the- 
alienations and the distribution of the proceeds of the alienations. Mr. Narayana- 
swami Aiyar contended that though the sales might be good as against the aliences 
as not being for a grossly inadequate consideration, it is open to the plaintiffs. 
to establish that the sales were at under-value and that the first defendant would. 
“be liable for the loss sustained by the creditors on account of such under-value. 
In the lower court, there was no finding that the sales were actually made at an 
under-valuation, nor was it sought to be established before us. On the other hand,, 
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the finding of the learned judge was that the alienees paid proper and adequate 
consideration for their . We think that, having to our judgment 
and decree in Appeal Ko. 546 of 1945, the proper order would be, rather than 
to completely delete clause 1 (b) of the decree of the lower Court, to declare that 
clause 1 (b) will be confined to cases in which the plaintiffs are unable to recover 
the excess payments made to any of the creditors from such creditors themselves. 
The first defendant will be liable for such amounts. Otherwise, clause (b) will 
have no operation. 

Finally, we think, in the interests of clarity, it is better to indicate that if any 
amounts are recovered from the first defendant or from properties belonging to 
the estate of Robert Foulkes, other than the subject-matter of the alienations in 
favour of defendants 3 to 7, all the creditors including the plaintiffs will be entitled: 
to rateable distribution of such moneys. Of course, the payments which the creditors 
may have to refund in accordance with our judgment will enure only to the 
benefit of the plaintiffs. 


These appeals having been set down to be mentioned, the Court made the 
following ORDER :— 

In our judgment we held that the creditors, who had received excess payments 
in the distelbution consequent on the several alienations in favour of defendants 
to 6, should refund the excess amounts which they must be deemed to have recei 
The creditors who were mentioned ifically were defendants 3 to 6,8 and g. 
Actually, however, there was admi y another creditor, namely, the first defen- 
dant himself as representing the estate of Mrs. Fischer. This dual capacity which 
cannot be denied was not specifically adverted to in this portion of the judgment. 
The decree as drafted, which follows the judgment, naturally did not mention the 
first defendant in his capacity as representative of Mrs. Fischer as creditor along 
with defendants 3 to 6,8 and g. To bring the decree in accordance with the i 
in the judgment, it is necessary that the following words should be added in 
clause 1, sub-clause 1 (a) of the decree after the word “ defendants ”, “No. 1 as 
. representative of the estate of Mrs. Fischer.” 


In sub-clause 1 (b) of clause 1, the words from “and do personally render 
accounts ” to “ in favour of defendants g to 6 as aforesaid ” shall be deleted, because 
the effect of this direction is contained in the clause left after deleting these words. 

We dismissed Appeal No. 546 of 1945 with the costs of the seventh defendant. 
The seventh defendant is interested only in one item of pro covered by the 
sale in its favour which was for a sum of Rs. 25,000. It would be entitled to Advo~ 
cate’s fee calculated on this amount only. 


The decree will be drafted in accordance with these directions. 
KS. — Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PREsENT :-—Mr. Justice SATYANARAYANA Rao AND Mer. Jusricg BashEEr. 
AHMED SAYEED. 
Rekapalli Radhakrishnayya alias Frank R. Anderson and another. . Appellants* 
v. 
Bhamidipati Sakuntala and others a .. Respondents. 
Hindu Law —Setilement givi iss to hiers i shares to hereditari! te 
send E nd ta sal ot age Na So 
The relevant clauses of a settlement deed by a Hindu governed by the Mitakshara law were 


as follows :— 


“4 It is settled that you, three individuals (daughters) shall take the property, subteci to 
the terms mentioned below, with equal rights in three shares and shall pass on hereditarily irom your 


*Appeal No. 273 of 1946, 12th September, 1949. 
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sons to grandsons and so on i.s., unlike Stridhanam (property), if you should each separately have 
male issuc, and female issuc, the share of each of you shall pass to her sons or if there should be no 
male children to her daughters. 

* + t * t * * 

7. It is settled that in case any one of the said three daughters should not have ewrase-sonthana 
{children born in her) or should unfortunately die issueless, her share of property should only pass 
to the daughters and their aurase-sanihans then living ; and the husband of the deceased or his heirs 
shall have no right thereto. 

8. The said property has been subject to the said conditions, delivered possession of to you. 
Hence, you shall enjoy the same happily and hereditarily from your sons to grandsons and so Bath 
with powers of gift, sale, etc., subject to the said conditions. ......... ad 


On a construction of the deed, Held :—The intention of the settlor was only to bestow a limited 
state in favour of his daughters and that the absolute estate should vest in his male grandchildren 
in preference to his grand-daughters. 


The true meaning and mmport of a deed of settlement or will should be gathered from the 
and the surrounding circumstances of cach case and it is difficult and erous to construc the real 
tenor and import of one document by the construction placed upon other documents however mmilar 
_ the terms employed may ‘be. 
Appeal against the decree of the Court of the Subordinate Judge of Kakinada 
dated 98th January, 1946 in O. S. No. 86 of 1945. 


C. Rama Rao for Appellants. 
P. Somasundaram and K. Bhesmasankaram for Respondents. 
The Judgment of the Court was delivered by 


Bashesr Ahmed Sayeed, 7.—This appeal arises out of the judgment and decree 
of the learned Subordinate Judge of Rakina da decreeing the suit in favour of the 
plaintiff, declaring that the plaintiff is entitled to recover a one-third share of the 
plaint B and C schedule properties with meme profits and costs of the suit and 
passing a preliminary decree to that effect. 


The plaintiff filed the suit for partition by metes and bounds for recovery 
of her one-third share of the properties set out in B and C schedules appended to . 
the plaint, and, for separate possession of such share. The plaintiff also prayed 
for mesne profits, past and future, in respect of the schedule mentioned properties. 
The plaintiff’s case was that her maternal grandfather one Paddibhotla Venkata- 
krishnia executed a deed of settlement dated 5th May, 1903, marked Ex. P-2 in 
the case, creating an absolute estate in favour of the plaintiff’s mother and also 
two of her maternal aunts to the extent of one-third share each in the properties 
mentioned in the schedules B and C to the plaint, the settlor reserving to himself 
certain interests for his lifetime without any rights of alienation and that her 
mother died in 1917, even during the lifetime of the maternal grandfather, leaving 
the plaintiff and her brother. The senior maternal aunt of the plaintiff is said 
to have diqd in or about 1905, while the junior maternal aunt died in 1943. The 
settlor himself died on goth August, 1933. She further contended that though 
this deed of settlement contained certain conditions in respect of the devolution 
of the property after the death of her mother, those conditions were void and 
inoperative, and, that she being the daughter of her mother who got an absolute 
estate under thë settlement deed, Ex. P-2, she was entitled exclusively to a one- 
third share of the properties described in the schedule to the plaint according 
to the law of succession in respect of Stridhanam property ; while the one-third 
share belonging to the senior maternal aunt was inherited by the second defendant 
being the only daughter of her mother. The share of the junior maternal aunt 
had already been settled in equal moieties on the father of the third defendant and 
the husband of the fourth defendant, The third and the fourth defendants therefore 
took a one-sixth share each. The fifth defendant is an alienee from the first 
defendant who is the brother of the plaintiff. 


The contesti defendants have been the first and the fourth defendants. 
While the fourth defendant contended that.she was not-a necessary or proper 
party to the suit, and that she was not liable to pay anything towards past or 


Ir] RADHAKRISHNAYYA 0. SAKUNTALA. 241 


future mesme profits, she also denied that the daughters were given any absolute 
estate in the propane of the late Venkatakrishnia, and, generally supported the 
case of the first defendant. The first defendant who is the main contestant in the 
suit claimed that the settlement created only life estates in favour of the three 
daughters of Venkatakrishnayya, the settlor, that the remainder after the life 
‘estate in favour of the three daughters, vested in the male heirs of the daughters 
as per the terms of the settlement, that the plaintiff being a daughter was not 
entitled to any share in the suit properties, that the deed of settlement did not 
contain any void or inoperative terms, that the gift in favour of the three daughters 
was only of a limited extent, that the gift-over in favour of the male children of the 
daughters was effective, that by reason of his junior maternal aunt having died 
issueless, her property also vested in the surviving son of Venka that is the 
Ist defendant and the daughter of Sarva Lakshmamma, i.e., the 2nd defendant, 
that he was therefore entitled to a moiety of the suit properties to the exclusion 
of the plaintiff, that the fourth defendant had no right to the suit properties, and, 
that the fifth defendant was only an alience from the first defendant to the extent 
of his (1st defendant’s) half share in the suit properties. The first defendant also 
denied his liability to pay any mesne profits. The fifth defendant being the alienee 
from the first defendant naturally sailed with the first defendant. 

After framing as many as six issues and after considering numerous authorities 
cited by both the parties, the learned Subordinate Judge came to the conclusion 
that the contention of the plaintiff was right, that o y an absolute estate was 
created in favour of the daughters by the deed of settlement, that the further 
words used in the deed had the effect of altering the legal course of succession 
to an absolute estate and that therefore they were void and inoperative. Against 
this finding the rst and 4th defendants have preferred this appeal. 

The main question in this appeal is therefore one of construction of the deed 
of settlement, Ex. P.-2. The learned counsel for the appellants contends that the 
deed of settlement, construed as a whole, creates only a life estate in favour of 
each of the daughters, to the extent of 1/g and that the ultimate devise is in 
favour of the male issues in preference to the female issues born to the said daughters 
and that there is nothing in the terms of the settlement deed that militates against 
this interpretation of the true intention and meaning of the settlor. As against 
this, the learned counsel for the respondents would argue that when clauses 4 and 8 
of the deed of settlement are read together, what is given to the daughters is only 
an absolute estate, and an absolute estate having been created the er terms 
and conditians of the deed restraining devolution in the usual legal manner applicable 
to absolute estates are repugnant to the creation of the absolute estate and are 
therefore void and inoperative. As between these two contentions, we have to 
find out from a reading of the various clauses of the settlement as a whole as to 
what exactly was the real intention and meaning of the settlor in making the 
settlement. 

Before we proceed further, it is necessary that the relevant clauses of the settle- 
ment deed which are clauses 4, 7 and 8 should be set out. The fourth clause reads 
as follows : 

4. “Itis settled that you, three indivicitals (daughters), shall take the said , subject 
to the terms mentioned below, with equal ri ta in three shares and shall pase ou hereditarily fom your 
sons to grandsons and so on i.s., unlike Stri ), if you should each separately have male 
issue and female issue, the share of each of you pass to her sons or if there should be no male 
children, to her daughters.” ; . 

The seventh clause reads as follows: 


or his heirs shall have no right thereto.” \ 
And the eighth clause reads as follows : 
8. “The said property has been subject to the said conditions, delivered possession of to 
pu Hence, you shall enj the same happily and hereditarily from your sons-to grandsons and so 
with powers of gift, etc, subject to the said conditions. . 2... 2 : 
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The seventh clause really applies to the case of the third daughter Bapanamma, 
who died issuoless and whose according to the said clause, enures to the 
benefit of the other surviving daughters and their aurasa-santhans and the husband 
of the deceased. daughter or his heirs shall have no right. This clause is not very 
material in this case except to the extent that under this clause the interest of the 
third daughter has ceased on her death and has devolved upon the aurasa-santhans 
of her misters, she having died issueless. 

In construing a deed of this kind, it will be relevant to take into consideration 
certain facts which have a bearing on the question at issue. The settlor in the 
pami case is a Hindu governed by the Mitakshara law, and while providing 

r the devolution of joint family property, members of the Hindu joint family 
entertain certain notions and wkis which cannot ordinarily be ignored, It 
can be fairly asymed that generally it is the desire of a Hindu testator or settlor 
that an estate, particularly an ancestral estate, should be retained in the family 
as far as possible and ordinarily it is the case that in the Hindu Society women 
do not take absolute estates by inheritance which they are enabled to alienate 
in the exercise of their rights of ownership. Further in this present case, the settlor 
had only daughters and’ his anxiety would naturally be to keep the property in 
his family &nd that it should go to his heirs as far as possible, though he intended 
to benefit his daughters at the same time. The settlor seems to be also conscious 
that if the property were given absolutely to the daughters, it will go not to the 
male children by them, but only to the daughters. If these things are kept in 
view, there should be no difficulty in arriving at the real intention of the testator 
in the present case and the nature of the estate he was creating while devising the 
property in favour of his daughters. , 


An examination of the language of clause 4 of the deed of settlement, Exhibit 

P-2 in this light reveals that while the testator bestows on the three daughters a 
benefit, he makes clear, at the same time, by unambiguous terms as to what exactly 

is the character of the estate that he seeks to bestow upon the daughters for their 

enljoyment. He states in clause 4 of the said deed that the three daughters shall 

take the said property, subject to the terms mentioned, below, with equal rights 

in three shares, and, he completes the dispositive words by further stating that the 
estate so vested shall be passed on hereditarily from son to grandson and so forth. 
Not being satisfied with this, he seems to make it further clear as to what he means 

by the estate being passed from son to grandson. He therefore adds the words 

that “ unlike streedhanam property”? the property bestowed upon the daughters 

should devolve upon male issues in preference to feriale issues, and so forth. ‘This 

clause, taken as a whole, therefore constitutes the actual creation of the estate in 

favour of the daughters and in the very act of creating the said estate, the settlor 

makes his meaning quite clear by the language which he has adopted. Thus 

while creating the estate in favour of the daughters, the language of this clause 

as a whole makes it obvious thatthe testator intends that the property should be 

first enjo by the three daughters for their lifetime and that after such enjoy- 

ment it should devolve upon his heirs through the daughters but not in the manner 

that streedhanam property would devolve, but on the other hand in the ordinary 

-manner, known to Hindu Lew of devolution of separate property, viz., that the 
daughters’ sons should get in preference to the daughters’ daughters, if there are 

aurasa sons. The introduction of the words ‘unlike streedhanam property’ 

when an estate is created in favour of the daughters, cannot point to any other 

conclusion except that it was the deliberate intention of the settlor to give only 

a limited estate to the daughters and not confer an absolute estate, which would 

be the case but for the insertion of the words “ unlike pro er 

It therefore seems to be clear to us that while the settlor intends to benefit the 

' daughters for their lifetime, his paramount intention remains that the property 
should be ultimately enjoyed by his grandsons by the daughters as a gift over and 

and not that it should be passed on to the daughters’ daughters. Even so, the 

terms of clause 8, which are confirmatory and explanatory of what is stated 

in clause 4 of the deed, indicate that the intention of the settlor was only that the 
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Spee Sie er ey ee daughters in such a manner as to pass it on to 

the sons and grandsons to be inherited by them after the lifetime of the daughters. 

o a iar ee tn these two clauses, leaving out the other terms which are 

¢ of the interests and rights reserved for himself by settlor for his life-time, 

a Aea to our mind is irresistible that the settlor had no other intention 

‘than that the daughters should be benefited by a life-estate and that the grand- 
-daughters should get only in case there are no grandsons. 

The learned counsel for the appellant has however invited our attenton to 
-various decisions relied upon by him for the purpose of showing that what was 
intended by the settlor was only a limited estate in favour of the hters and not 
an absolute estate. In particular the decisions in Radha Prasad Mullick v. Ranse 
_ Mani Dases1, Venkata Chandikamba v. Venkata Rao*, Manumallaswami v. Chinna Nara- 

’Govindaraja Pillai v. Mangalam Pillai, Thayalat Achi v. Kannammal®, 


_yanastoamt®, 
Pavani Subbamma v. Anumala Rama Nadu’, Narayanaswami v. 7, Khajsh 
Habibulla v. Anga Mohan Roy Chudhuri® and Nisar Ali Khan v. Mi Ali Khan’, 


cited by him seem to be relevant to the present case. These decisions lay down 
the general rules and broad principles for the construction of wills and deeds similar 
to the one under consideration in this ap and in particular, they lay down 
the rule that the entire terms of the will hae d be taken as a whole and the intention 
of the testator or settlor, should be gathered from the nines ee i used in the particular 
will or deed involved. In the view we have taken of the terms of the deed under 
consideration in the present appeal, we do not think it necessary to discuss each one 
of these cases in detail. Suffice it to say that each case has been decided upon the 
construction of the i terms and language of the will or deed involved in 
that case and it is di t and dangerous, as has been laid down in those very autho- 
ities to construe the real tenor and import of one document by the construction 
placed upon other documents however similar the terms employed may be. No two 
wills or deeds are couched in exactly the same language 30 as to warrant the applica- 
tion or interpretation of one document to the intepretation of another document. 
‘There is always a good deal of difference in the context and the surrounding cir- 
cumstances of each case and the language of each will or deed has to be construed 
in its particular context and the real intention has to be collected from the general 
tenor of the terms of the will or deed taken as a whole ; and, if there are inconsis- 
tencies or irreconcilabilities, these may have to be reconciled so as to make the 
will or deed as a whole intelligible and consistent. However, we feel that apply- 
ing the principles of interpretation as deducible from the many important decisions 

uoted above, it will be safe and correct to say that the intention of the settlor in 

e deed under consideration in this a was only to bestow a limited estate in 
favour of his daughters and that the lute estate should vest in his male grand- 
children in preference to his grand-daughters. 

Mr. P. Somasundaram the learned counsel for the respondents, however, 
invites our attention to the following authorities, viz., Ramlal Mookerjes v. Secretary 
gf Staie!® Lalit Mohun Singh Roy v. Chukkun Lal Roy1, Raghunath Prasad Singh v. iy 

isstonsr Pratap Garh13, Sarajubala Debi v. Jyottramays Debi*, Rameshwar Baksh v 
Balraj Kuar1*, Govindabhat v. Dhapabhai®, Hardone v. Dasarathy!*, Ananthasayana Naidu 


v. Kondappayya’", Krisknaswami v. Srinivasan?*, Bishun Singh v. i Mangala 
Nain'®, Baksh Singh v. Phoolchand*® and to a passage in Mayne’s u Law 
1. (1908) 18 M.L.J. 287 : L.R. 35 I.A. 118: 189 ) LR. 24 LA. 76: LL.R. 24 Cal 
TLR. 35 Cal. 896. 834 
2. (1928) 3 ML J. 557- 12. (sa) ILLR. 4 Lark. PE 
3. (1932) M.L.J. 107. 13. (1991) 61 MLJ 58 I.A. 270: 
4. (1932) 63 MLL.J. gir. I 59 142 
A {oes M.L J. gT 14% ALR. 1938 ie 187. 
1937) 1 M.LJ. 268. 14: A.I.R. 1936 Bom. 201. 
7 46 . 258. 16, A.I.R. 1939 Cal. 38. 
8. LLR Siri 2 Cal 363. 1 (1940 RAL. . 212. f) 
9. (1932) 6: LL.R. 7 Luck. 18. (1945) 1 MLL.J. res 
924: L.R. 59 LA. ned E). 1a ae 1 M.LJ. >: LR. 72 LAL 27: 
10. a seh eo). I.L.R. 7 Cal 304 I EC 


Al. ; 
(P.C.). 20, (I as MIT. $6 393 (P.Q) 
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‘at page and section 139 of the Succession Act, and, contends that the terms 
ea ele clauses 4 aa 8 of the deed, Exhibit P-2 in the present case, read 
together, have the effect of giving an absolute estate in favour of the daughters and 

that the words contained therein such as 
“. . . unlike Stridhanam pro , if you should cach separately have male issue and 


female i the share of each of you shall pass to her sons or if there should be no male children, 
to her daughters ”. 


have the effect of curtailing the absolute estate already bestowed in the earlier part 
of the clause 4 of the deed and that therefore it should be considered to be repug-- 
nant and consequently inoperative and void. But we feel it difficult to agree 
with his contention. A reading of the decisions quoted by the learned counsel 
for the ndents makes it clear that in almost every one of those cases, the terms 
creating the estate have been clear and unambiguous and have left no room for 
any doubt as to what exactly was the intention of the testator or settlor concerned. 
in cach one of them. The dispositive words used in each of those cases have had. 
the effect of creating an absolute estate and so they have been decided accordingly. 
We have already stated that it is not safe, nor always permissible to import into the 
consideration of one will or deed, the in retation of the terms of another will 
or deed however similar the langugage words may appear to be. We do not: 
think it therefore necessary to examine the authorities cited in detail for we have 
to deal with the terms and circumstances of each deed or will as it emetges to arrive 
at the true meaning and intention of the settlor or testator. As we have already 
observed, in the present case, the language used, by the settlor for the creation of 
the estate in favour of the daughters, in our opinion, leaves no room for doubt, 
that what he intends to create was only a life estate and not an absolute estate. The 
entire clause forms one whole by itself as expressing the intention of the settlor and 
does not lend itself to being split up into parts. We consider, even otherwise, that 
neither the latter words in clause 4 of the deed, nor for the matter of that, the terms 
in clause 8 of the deed, have the effect of cutting down any absolute estate created 
in favour of the daughters. On the other’hand, those words by themselves consti- 
tute the creation of only a life estate in favour of the daughters. Much emphasis 
however has been laid upon the words ‘ Putra Powtra Parampara’ occurring in 
both clauses 4 and 8 of the deed, not only by the lower Court but also by the learned 
counsel for the respondents, but, in the view we have taken of the construction of 
those two clauses, we cannot agree with the contention that‘these words by them- 
selves create an absolute estate in the daughters and that the later words seck to. 
alter the legal course of succession to an absolute estate so created. We think 
that the language of clause 4‘taken as a whole is consistent with the view that 
what is created in favour of the daughters‘is not a “ stridhanam estate ” but an estate 
well known to law, viz., a life estate with a-gift-over in favour of the male grand- 
children of the settlor in preference to’ the female grandchildren. 


We do not agree also with the opinion of the learned Subordinate Judge that 
the terms used by the settlor in the latter of clause 4 have the effect of altering 
the course of legal succession for the simple reason, that what the settlor is creating 
by the terms of the said clause is not any estate unknown to the Hindu Law. There: 
seems to be no warrant for such a conclusion when we keep in view the anxiety 
of the settlor that the property should be made available to his male grandchildren 
by the daughter after the life-time of the daughters who are sought to be benefited 
in the first instance. f 7 i 

When we see that in one of the decisions relied upon by the learned counsel. 
for the respondent, viz., Bishun Singh v. Thakurji Mangala Nain’, it has been held 
that a widow on whom no absolute estate is conferred could still have full powers 
of transfer in excess of the ordinary power of transfer for legal necessity possessed. 
by her as a Hindu widow, it is difficult for us to accept that the mere use of the 
words “‘ Putra Powtra Parampara ” bereft of the context and what follows thereafter,. 





nm (1945) 1 M.L.J. 91: L.R. 72 LA. 27 : LL.R (1948) All. 231 (P.C.). 
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would constitute an abèolute estate in favour of the donees as is sought to be made 
out in the present case by the learned counsel for respondents. In the view we 
have taken of the construction of the deed, viz., that it is not the intention of the 
donor to create an absolute streedhanam estate and then seek to alter the legal 
course of succession to such an estate, and, for the reason that the true meaning 
and import of this deed of settlement or will should be gathered from the language 
and the surrounding circumstances of each case, we feel that a detailed discussion. 
of the scope of each one of the authorities cited by the learned counsel for the res- , 
pondents is not called for and is not likely to serve much purpose. It is also not 
our desire to make this judgment more voluminous. $ 
For the reasons stated above, we hold that the deed Exhibit P-g does not give 
any absolute estate to the daughters and that it was the intention of the settlor as 
gathered from the terms of the deed Exhibit P-2 that the male dchildren 
ould have a preferential right to succeed to the estate after the lifetime of the 
daughters of the settlor and it follows that the decree of the learned Subordinate 
Judge is not correct and will have to be reversed. We accordingly set aside the 
decree of the learned Subordinate Judge and declare that the first defendant 
will be entitled to a half share of the suit properties as per our construction of 
the deed, Exhibit P-2 in the appeal, and the suit of the plaintiff will stand dis- 


The appeal is therefore allowed with costs throughout payable by the plaintiff. 

K.S. — Appeal allowed- 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :—Mr. Justiade Govinpa, MENON AND Mr. Justice KRISHNASWAMT 


Sakthi Velu .. Patitionsr.* 
Constitution of India , Article appellate Court hearin, appeal 
pectin bi aA ea wf 898) a te sll tr es ni the wate er he ts 
pr ty tal Padge pening lot op ne (Poi ie importance regarding procedure and 
n Supreme Court. 


gion as to whether an ate Court, at the time of hearing an appeal under section 
a dec a A aT Ooo its the a E e of due oles 


ee the trial Ju is a question of importance regarding procedure on which 
e eee Asien Roots ica CA cae Re cea che Sites Cee 

Petition under Article 134, clause (1 eG (c) of the Constitution of India, praying 
that in the circumstances stated therein the High Court will be pleased to grant 
leave to the petitioner:to appeal to the Supreme Court against the judgment of 
the h Court in C. A. No. 623 of 1949, setting aside the order of acquittal in 
Case No. 10 of the IIT Criminal ions of 1949 of the High Court in the exercise 
of its Ordinary Criminal Jurisdiction and convicting the petitioner under section 302, 
Indian Penal Code and sentencing him to transportation for life. 


F. S. Vaz and P. M. V. Srinivasan for Petitioner. 

The Government Prosecutor (S. Govind Swaminathan) on. behalf of the State. 

The Order of the Court was made by 

Govinda Menon, 7.—This is an application for leave to appeal to the Su 
Court in a case in which the petitioner, who had been acquitted at the tris! held 
at the third Criminal Sessions of 1949 of this Court, was found guilty, on appeal, 
by the State under section 411-A of the Criminal Procedure Code, and sentenced 
to transportation for life. Article 134, clause (1) of the Constitution of India. 
provides for an appeal to the Supreme Court from any judgment, final order & 
sentence in a criminal proceeding of a High Court in the territory of India, if” 
the High Court has, on ap reversed an order of acquittal of an accused person 
and sentenced him to dea On the face of it this provision cannot apply because 
the petitioner has not been sentenced to death on appeal by the State. But the- 
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learned counsel for the petitioner places reliance on sub-clause (¢) which says 
that if the High Court certifies that the case is a fit one for appeal to the Supreme 
Court, an appeal shall lie. Our attention has not been drawn to any provision 
made under clause (1) of Article 145 as stated in the proviso ; nor are there any 
conditions established by the High Court. In such circumstances, we have to 
decide whether the case is a fit one for appeal to the Supreme Court. 


Mr. Vaz appearing for the petitioner contends that the learned Judge who 
pand leave to appeal did-not p before himself in the forefront the conditions 
id down by their Lordships of the Judicial Committee at pages 81 and 82 of the 
report in Thiagaraja Bhagavathar v. King-Emperor!. ‘There, their Lordships observed 
as follows : 

“ Whether the fear expressed by the learned Judge that the right of appeal given by section 4i I-A 
will reduce trial by j in the High Courts to a mockery must depend on the manner in which the 
Judges of the High exercise the powers conferred them by the section. If judges make 
a of giving leave to appeal on facts from the ict of 2 jury which is not perverse or un- 
reasonable on the that the Judge himself does not agree with the verdict, or that he thinks 
that the Court of Appeal might take a different view of the evidence from that which appealed to 
the jury ...... the t, no doubt, will be to deprive e tried in the High Court of the 


In granting leave to appeal.on a question of fact, the learned Judge has given 
expression to the following view : 

“I give no opinion as to whether the verdict in this case is perverse, but I have no doubt 
whatever that there was sufficient evidence let in by the prosecution in this case on which the jury 
might well have returned a unanimous or majority*verdict of ‘ guilty.’ In that view, I certify that 
this is a fit case for appeal (even though it is a case of acquittal) on a question of fact. More than 
this it will not be proper for me to say at this stage. The application is granted.” 

In our judgment we have expressed the opinion that it would have been better 
if the learned Judge had expressed an opinion as to whether the verdict was perverse 
or not, instead of stating that the evidence was such that it was open to the jury 
to have come to a different conclusion. We were bound by the Privy Council 
decision cited above and therefore it was not open to us, leave once having been 
granted, to go behind it and say that it is invalid. On the merits of the case, 
we came to the conclusion that the verdict of the jury was wrong and having 
considered the evidence let in, in the light of the observations made by Lord 
Russell of Killowen in Sheo Swarup v. King-Emperor®, we held that the petitioner 
was guilty of the offence. It seems to us that the question as to whether an appellate 
Court, at the time of hearing an appeal under section 411-A, is entitled to go into 
the validity or otherwise of the order granting leave to a by the trial Judge, 
is a question of importance regarding procedure on which there is no direct 
authority. 
Mr. Vaz invited our attention to the observations of Lord Denman in 
O’ Connell v. Reg?, but we are of opinion that in considering the question before us 
those observations are not of any help. The learned counsel er contended 
that the decision in Thiagarqja Bhagavathar v. King-Emperor1, being one in a case 
of an appeal against conviction, should not be applied when the Court has to 
decide an a ik an acquittal by the State under section 411-A, Criminal 
Procedure c. It seems to us that there is not much point in that objection 
because their Lordships of the Judicial Committee at the time of considering the 
appeal against the conviction have followed previous observations of theirs in 
Sheo Swarup v. King-Emperor*, which itself arose out of the reversal by the Allahabad 
igh Court of an order of acquittal by the cane varie We therefore certify 
yoe sub-clause (c) of clause (1) of Article 134 of nstitution of India that 
is is a fit case for appeal to the Supreme Court against our judgment. 


K.S. Certified as fit case for appeal to Supreme Court. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. Justiaz Govna MENON AND Mr. Jusricz BAasmEER AHMED 
SAYEED. 


Yalavarthi Gopalakrishna Chowdhury .. Appellant* 
D. 
Raja Kamineni Bangaru Krishnamanayanim Varu being minor by 
pina the Manager of the Chundi Estate, appointed by the 


urt of Wards, Madras .. Respondent. 
Madras Impartibls Estates Act (II of 1904), sections 4 and Debts incurred by holder of the estate— 
Decree for—lf enforceable against estais in the hands of swccseding Nereis for obtdimng declaratısn 
that it ıs binding a separats smi—Boriomwing for payment of peshkush—Absence of s sanction —F ffest. 


Section 4 of the Madras Impartible Estates Act clothes the holder of an impartible estate with 
all tbe powers of the manager of a joint Hindu family not being the father or grandfather to mulct 
the family pro by making alicnations binding on the estate or incurring a debt binding on the 
estate just as if he is a manager of a joint Hindu family. The only difference which section tu- 
lates is that when a suit is t on a debt incurred by an impartible estate holder, unlike the 


manager of a joint Hindu family, cannot t his successors-in-interest in that suit. If the 
lender has to realise the money from the estate su ent to the death of that impartible estate bolder, 
he has to take separate proceedings and show that the borrowing was for a necessary purpose. This 
cannot be decided in proceedings in execution of the decree against the deceased holder but only 
by a fresh declaratory suit. 

Immudipatiam Bommayya Naicken Azyan v. Subramania Ayyar, (1923) 46 M.L.J. 374, applied. 

To decide whether the decree debt is binding on the estate in the hands of the succeeding holder 
what is to be seen is whether the monies were borrowed for a necessary purpose of the estate or whether 
the estate had benefit of it. 

Where there is a compromise decree for ent of maintenance to an illegitimate son of tho 
holder in execution of which a village ip sold, a for making a deposit in Court for setting 
aside the sale would be a justifiable ity the lability for which can be fastened on the atate. 
The lender need not have gone further and seen whether the liability in its inception was one which 
would be binding on the estate. j 


Section 6 of the Im le Estates Act prohibits the incurring of any debt by ing the estate 
liable for paying of revenue due to the government unless the xzammdar had first obtained the 
consent in writing of the Collector of the District in which the estate is situated. A debt borrowed 
for payi off peahkush due from the estate without obtaining the consent of the Collector, cannot 
be made bi on the estate. 

Appeal against the decree of the Court of Subordinate Judge of Nellore, 


- dated 27th October, 1945, and passed in O. S. No. 62 of 1944. 

V. K. Thiruvenkatachari, N. V. B. Sankara Rao and K. Rayanna for Appellant. 
K. Umamahsswaram for Respondent. - 

The Judgment of the Court was delivered by 


Govinda Menon, 7.—This is an appeal against the dismissal of O. S. No. 62 
of 1944 in the Court of the Subordinate Judge of Nellore on the ground that the 
suit was barred under Order 2, rule 2, Civil Procedure Code, as well as by limi- 
tation and further that even if there was no bar, the plaintiff cannot maintain 
the suit against the resent zamindar of Chundi in respect of the estate in his 
possession and that the debts contracted by the previous zamindar were not for 
purposes binding on the estate. 

In O. S. No. 106 of 1936 on the file of the Subordinate Ju e’s Court, Nellore, 
the appellant claimed to recover a sum of Rs. 8,031-4-9 under six ings of liability 
incurred by the defendant in that suit and which were payable to the appellant. 
They consisted of a sum of Rs. 2,000 claimed as damages for wrongful dismissal 
of the appellant from his position as Dewan of the Chundi estate in accordance 
with a contract, dated 31st December, 1935. The second item was a sum of 
Rs. 1,566-9-4 due to the era under two promissory notes which had been got 


endorsed in his favour by for collection, the promissory notes being one for 
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Rs. 1,250, dated 27th December, 1935 and anotherfor Rs. 250, dated goth December, 
1935, executed by the then zamindar to one Seshamma. The third item of the claim. 
was a sum of Rs. 2,627-6-3 due under two promissory notes dated 31st December, 
1935, executed by the zamindar in favour of one Sambayya for Rs. 1,670 and one 
Sambrajyamma for Rs. 800.. These promissory notes were also endorsed over for 
collection in favour of the appellant. The fourth item was a sum of Rs. 1,155-4-5 
due on a promissory note, dated 7th January, 1936, by the same zamindar in favour 
of one Y. Purushotham for Rs. 1,100. The fifth item was a sum of R. 207-0-9 due 
on a promissory note for Rs. 200 executed by the zamindar in favour of te appel- 
lant himself. The sixth and the last item was a sum of Rs. 475, being the arrears 
of salary due to him. Despite the suit being contested by the zamindar, the Subordi- 
nate Judge on the 19th August, 1937, passed a decree for the amount claimed in 
the plaint after deducting Rs. 850 out of the damages claimed. It may be men- 
tioned that the plaintiff claimed recovery of the amount not only from the then 
zamindar personally but also from the Chundi estate which is an impartible 
estate included in the schedule to the Madras Impartible Estates Act, 1 Exhi- 
bit D-3 (a), the decree, directs the payment by the defendant to the plaintiff of the 
sum of Re. 7181-4-9 with interest and costs. There was no decree against the estate. 
The zamindar died on 4th September, 1938, and as the present respondent, his 
son, was a minor, the Court of Wards took charge of the estate under section 10 
of the Madras Court of Wards Act. The appellant claimed the recovery of this 
amount from the estate in the hands of the Court of Wards and the Collector 
passed orders Exhibits P-3 and P-3 (a) by which portions of the amount decreed by 
the Civil Court were disallowed. e claim for damages to the extent of Rs. 1,150 
allowed by the Civil Court was approved of by the Collector. So also was the 
sum of Rs. 475 being the arrears of salary. He disallowed the amounts due 
under the promissory note executed in favour of Seshamma as well as the pro- 
missory notes executed in favour of Sambayya and Sambrajyamma. With regard 
to the promissory note executed by the zamindar in favour of Y. Purushotham for a 
sum of Rs. 1,100, it was held that it cannot bind the impartible estate beyond the 
lifetime of the zamindar. The claim as regards the sum of Rs. 207 based on a 
promissory note for Rs. 200 being the money lent by the plaintiff for raisirig the 
attachment on the zamindar’s car was also disallowed. The appellant thereupon 
filed the present suit praying for the following relief :— 

S Pee R the decree debt in O S. No. 106 of 1996 on the file of the Sub-Court of Nellore 
less the sum of 2,235-1-10 being the amount calculated as due on'the promissory note executed 
in favour of Seshamma, is binding and enforceable against the defendant therein and the Chundi 
estate in the hands of the Court of Wards.” 

‘Fhe answer, to the claim given by the defendant was that these debts were 
not binding on the estate beyond the lifetime of the executant of the promissory 
notes and therefore the suit was not maintainable. Various other pleas were taken 
in the written statement, which formed the subject-matter of as many as seven issues 
in the suit. As stated already, the learned Judge held that the suit was not maintain- 
able under issues 1, 4, 5 and 6. On the question ;whether the suit was barred 
by res ata, the learned Subordinate Judge was of opinion that since the appellant 
had y filed a suit against the previous zamin as well as the estate in his 
hands and since the decree passed in O. S. No. 106 of 1937 was only a personal 
decree against the zarpindar, the present suit was not maintainable. The question 
is whether that view of the learned Judge is correct or not. 


The decision in Immudipattam Bommayya Naicken Ayyan v. Subramama Áyyar! 
is relied upon by the learned counsel for the appellant as an authority which is pou 
the view taken by the lower Court. What happened there was this: A decree 
had been obtained against the holder of an impartible estate for a sum of money 
due to the plaintiff in O.S. No. 714 of 1911 on the file of the District Munsif’s Court, 
Dindigul. The zamindar died in 1917 and the decree was thereafter sought 
to be executed against the succeeding zamindar as the legal representative of the 
a ee E ae ee a a ce oe, 
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late zamindar and against the estate in his hands. The succeeding zamindar 
‘contended that the estate in his hands would not be liable for the payment of that 
debt and also that the matter could not be proceeded against in execution. The 
District Munsif agreed with the contention of the succeeding zamindar and referred 
the plaintiff therein to a fresh suit. But the learned Subordinate Judge in appeal 
held. that the matter could be decided in execution. On a further appeal to this 
Court, Krishnan and Waller, JJ., were of the view that the decision of the Subor- 
dinate Judge was incorrect. The learned Judges say that the question could not 
be decided in execution because it is one of enforcing a new liability against the 
estate by proof that the debt was borrowed for the benefit of the estate. In such 
circumstances, the plaintiffs remedy is to bring a new suit and after obtaining a 
declaration that the debt incurred by the previous zamindar for which a personal 
decree had been obtained against him, was binding on the impartible estate and 
the income that had accrued due from the impartible estate in the hands of the 
succeeding zamindar, to „apply in execution of his decree and have the same executed. 
against the property. c reasoning of the learned Judges comes to this; that 
im view of section 4 of the Madras Impartible Estates Act, it cannot be said that 
a zamindar can represent the estate and make it liable for debts incurred by him 
so as to enure beyond his lifetime. This decision was passed in December, 1923 
and a quarter of a century has elapsed since then. Counsel on either side have 
not been able to show any authority which either accepted the principle decided ` 
by the learned Judges or dissented from their decision. Such being the case, 
on the accepted notions of stare: decisis we are bound to follow the Bench decision 
which has stood the test of time. Learned counsel for the respondent contends 
that the observations which have been considered by us in Immudipattam Bommayya 
Naicken: Aypan v. Subramania. Ayyar!, are unni and obiter for the decision of 
that particular case and cannot be followed as a bindi authority. He further 
contends that in the present:case, it would have been possible for the decree-holder 
to have got a decree against: the estate itself by making the previous zamindar 
alone a party, if he were able to show that the money was utilised for the necessities 
or the benefit of the estate. The argument is that if the present plaintiff could 
have got a valid decree under section 4 and got it executed against the estate during 


been rejected by. the Court on: a previous occasion, and, as such the estate now 
onori. 


Naicken Ayyan v. Subramania Ayyar have in some way answered this contention. They 
have said that if the judgment-creditor plaintiff is able to show that the debt was 
for a sum of money borrowed for the benefit of the estate under section 4. of the 
Im e Estates Act, the debt would be one binding on the impartible estate 
and the creditor would be entitled to enforce his Seibel rad the estate in the 
hands of the succeeding zamindar. They further o that by proving that 
the debt was borrowed for the benefit of the zamindari, the zamindari does not 
become the assets of the late zamindar in the hands of the succeeding zamindar ; 
but the only thing that results is whsther the plaintiff judgment-creditor will be 
able to enforce his debt against the impartible estate in the hands of the succeeding 
zamindar. We are of opinion that the principle enunciated in i Bom- 
mayya Naicken Ayyan v. Subramania Ayyar! to be applied to the factsof the present 
case. The judgment-debtor zamindar could not have resented the estate 
so as to make it liable beyond his lifetime: The analogy of e manager of a joint 
Hindu family being sued for a debt due by him, and the urniliy properties being made 
liable for that amount cannot apply to the present case in view of section 4 of the 
Impartible Estates Act. In the case of a joint Hindu family, if a decree is obtained 
against the manager personally, the judgment-creditor is entitled to recover the 
same from the share of the manager by an attachment of the share and getting 
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it sold. But in the case of an impartible estate, the holder, for the time being 
cannot have any share as such. that the creditor can do is to realise the money 
by appointment of a receiver for the estate or by other means known to law during 
e lifetime of the judgment-debtor zamindar. If he is not able to realise the 
money during that period and wants to enforce the liability against the estate 
in the hands of the su ing holder, in our opinion, he will have to get a decla- 
ration that the debt in by the ious zamindar was for at ok behalf 
of the estate and therefore the estate is liable. This, as held in Immudipattam Bom- 
mayya Naicken Ayyan v. Subramania Apart, cannot be decided in execution, but only 
by a fresh declaratory suit. We should not be understood as stating that in all 
fad ate an impartible estate holder cannot represent the estate in litigation. It is 
y where bis own acts are in question and when his borrowings are sought to be 
on the impartible Gaai Bare he cannot represent the estate, so that the 

debt may bind the estate nd his lifetime. Suppose, for example, there was a 
dispute as regards portions of the zamindari with a rival landholder and the zamin- 
dar forthe time being contests the suit and a decision either way is passed, such a 
conclusion should be binding on the succeeding zamindar on the principle of res 
rudi > or in other words, in all cases where the action of the indar is one 


3 


Judicata 
that could be impugned by the succeeding zamindar, it seems to us that the decree 
obtained against a. i who has himself created the debt, cannot be enforced 


in execution against the estate after his death. The Subordinate Judge seems to 
think that where an impartible estate holder incurs a debt, it is inconceivable that 
one suit could be filed against him based on a certain borrowing and another suit 
subsequently for a declaration that the same debt is binding on the impartible 
property. This is exactly what has been repelled in Immudipatiam Bommayya Natcken 
Aypan v. Subramania Aypar!, The distinction between the representative capacity 
of an impartible estate holder for transactions entered into by him for binding 
the estate beyond his lifetime and that where he represents estate in other 
Prarain ant inet he nas DE De oaran pe eee Ree 
one ; we are of opinion that section 4 of the Impartible Estates Act clearly 
enunciates this view. For purposes of our nt case it has to be said that an 
impartible estate holder stands on an erial footing with the manager of a joint 
Hindu family even though in the case of a manager of a joint Hindu family, he has 


a share in properties which can be ed in execution and in the case 
of an impartible estate holder such a thing cannot be resorted to. Following 
the principles laid down in , Bommayya Naicken Ayyan v. Subramania 


Ayyar!, we are of opinion that the suit as framed is maintainable. 


It is difficult to see how Order 2, rule 2, Civil Procedure Code, has any appli- 
cation. It is not as if there are different reliefs arising out of the same cause of 
action and therefore the plaintiff in the previous suit having abandoned one relief 
or not having obtained a decree regarding that relief,-in a subseqyent suit the same 
telief is prayed for. We feel that the cause of action against previous holder 
for the recovery of money borrowed by him personally is different from the cause 
' of action regarding the right to recover the amount from the estate, because the 
monies were borrowed for the necessities of the estate. As there are two causes 
of action and one of such causes of action has been put in issue in the previous suit, 
Order 2, rule 2, Civil Procedure Code, cannot be said to be a bar for a subsequent 
suit on different cause of action. 


If the plaintiff's cause of action to recover the money from the estate in the 
hands of the su ing zamindar arises only after the death of the previous zamin- 
dar, his suit is said to in time under Article 120 of the Indian Limitation Act 
and there is no question of bar at all. 


On the finding that the suit is maintainable, the question as to how far each 
of the debts is binding on the estate has to be consi Since the Collector 
himself in Exhibits P-3 and P-g (a) has admitted the liability regarding damages 
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for wrongful dimmiæal to the extent of Rs. 1,150 and since the sum of Rs. 475 being 
the arrears of salary also has been admitted, we need not go into that question 
now. With regard to the promissory notes executed in favour of Seshamma and 
endorsed in favour of the plaintiff, Exhibits D-5 and D-5 (a), and which had been 
disallowed as not binding on the estate by the ector, though that was one of the 
items for decision by the lower Court, here in sd tor ree eplon ee 
a t has not chosen to argue its bind e anie given u t part 
ee We are therefore concerned with only three items, viz., ihe amounts 
due under the promissory note Exhibits P-2 and P-2 (a) in favour of Sambayya and 
Sambrajyamma as well as the amount due on a romissory note, dated 7th anuary, 
1936, in favour of Y. Purushotham together with the amount ona promissory note 
for Rs. 200 lent by the plaintiff to the zamindar for raising the attachment on his 
car. The plaintiff as .W. 1 deposes that the previous zamindar came td his 
native place Kuchipudi and wanted him to for a loan for depositing in 
Court for setting aside a sale of.a village by name uppalappadu which had been 
sold under a decree of Court for a sum of money due as maintenance to an illegiti- 
mate son of the zaminlar. This was on gist December, 1935. Accordingly the 
plaintiff arranged for the loans from Sambayya and Sambrajyamma by executing 
the two promissory notes, Exhibits P-2 (a) and P-2 on gist December, 1995, for 
Rs. 1,670 and Rs. 800 respectively. It is seen from Exhibits D-1 (a) and D-1 (b) 
the credit and debit chitta of the Chundi estate for tho year 1936, that both these 
amounts were credited in the estate accounts as being borrowed for being remitted, 
to the Sub-Court in connection with the auction sale of Vuppalappadu village on 
Ist January, 1936. We find that on grd January, 1996, a sum of Rs. 2,4.37-B-0 
was paid over ugh one T. Lakshmayya, Pleader’s clerk, for remitting in the 
Imperial Bank in connection Gee th E O.S. No. 
of 1928 on the file of the Sub-Court. Thus, it is clear, moneys borro 
from Sambayya and Sambrajyamma were utilised for a necessary of the 
estate. It is not seriously disputed that these monies were actually used ra 
the loss of Vuppalappadu from the estate. But it is contended by the learn 
‘counsel for the respondent that the debt for which Vuppalappadu village was sold 
` was one not binding on the estate and therefore the money borrowed for setti 
aside the sale cannot be held to be binding on the estate. “Exhibit D-6 (b), da 
11th September, 1929, is a romise decree between the previous zamindar 
and a minor by name i urthi by his mother and next friend Laksh- 
mamma, whereby it was decreed in terms of a razinama that the minor plaintiff 
should be paid a sum of Rs. 4,500 by the zamindar. The suit arose out of a claim 
made bye 


ie he ee though there are statements in 
the decree that the minor’s mother was not permanently kept concubine of 
the zamindar and that the minor plaintiff was not the illegitimate son or dasi- 
puthra of the then zamindar. ito these statements in the razinama, there was 
a decree on foot of a compromise for a sum of Rs. 4,500. It is admitted that in 
execution of this decree, this Vuppalappadu village was attached and sold in Court 


auction and the amount deposited on grd January, 1936, was to set aside the sale 
under Order a1, rule 89, Civil Procedure Code. The argument of the learned 
counsel for the respondent is that the decree Exhibit D-6 (b) does not amount to a 
bona fide compromise of a disputed claim, for in view of the Privy Council decision 
in Kumara Krishna Yachendra v. Rajeswera Rao}, viz., the Venkatagiri case, an illegiti- 
mate son of an impartible estate holder cannot claim maintenance out of the estate 
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at all. Their Lordships held. imthe above-case, following an earlier decision of the 
Judicial Committee in Commissioner of Income-tax, Puryab, etc. v. Dewan Bahadur 
Dewan Krishna Kishore, that an illegitimate son of an. impartible estate holder 
is not a member of the joint family-; nor is.he entitled by custom to any allowance 
or maintenance under the Hindu Law. This being the law, Mr. Umamaheswaram 
contends that the compromise decree directing the payment of Rs. 4,500 to the 
minor Radhakrishnamurthi, even if he happened to be an illegitimate son of the 
zamindar, is not a legitimate claim binding upon ihe estate. It is further contended 
that since Exhibits Po and P-2 (a) do not make any mention of the fact that the 
monies borrowed thereunder were utilized for being deposited in Court, it cannot 
be safely inferred that they were so utilised. According to the learned counsel, 
in the promissory note Exhibit D-5 regarding which there is no claim now in appeal, 
the zamindar makes specific mention that the money was borrowed for bei 
deposited in Court. But in view of Exhibits D-1 (a), D-1 (b) and D-1 (c) which are 
to the effect that these two amounts of Rs. 1,670 and Rs. 800 were credited in the 
zamindar’s account and practically contemporancously an equivalent amount 
was given to a pleader’s clerk for depositing in Court to avert the sale, we are of 
opinion that the non-mention of the purpose in the promissory notes is a matter 
Aao consequence at all. What is to be seen is whether these monies were borrowed 
for a necessary purpose of the estate or whether the estate had benefit of it. 


Though according to fhe Venkatagiri case? and the decision which it followed, 
viz., Commissionsr of Income-tax, Punjab, stc. v. Dewan Bahadur Dewan Krishna Kishore}, 
an illegitimate son of an impartible estate holder is not entitled to maintenance 
out of the estate, still, the prevailing view prior to these decisions in the case of an 
ordinary partible joint family governed by the Mitakshara was that the illegitimate 
son of a Sudra by a continuous concubine has the status of a son, and though he is 
not entitled to a partition, he is entitled as member of the family, to maintenance 
out of the joint family property in the hands of the collaterals with whom the father 
was joint. It was therefore a matter of belief in legal circles that the proposition 
laid down in Vella Chetty v. Natarajan”, was applicable to an impartible estate 
as well at the time O.S. No. 9 of 1928 was filed by the minor against the previous 
holder of the estate. We have therefore to see whether under, section 4 of the 
Impartible Estates Act tne borrowing by the zamindar was for paying off the com- 
promise decree debt due to the so-called illegitimate son was a justifiable necessity, 
the liability for which can be fastened on the estate. If according to the view which 
prevailed before the decision in the Venkatagiri case3, rightly or wrongly an impartible 
estate holder is bound to mintain his illegitimate sons out of the estate, then there 
-can be no doubt that the borrowing from Sambayya and Sambrajyamma could 
be justified. There has been a good deal of discussion about the interpretation 
to be put upon section 4 of the Impartible Estates Act. Mr. V. K. T. i con- 
tends that with regard to the binding nature of a debt borrowed by an impartible 
estate holder, section 4 does not make any difference between such a holder and 
the manager of a Hindu family not being the father or grandfather. Section 4 of 
the Impartible Estates Act runs as follows :— 

“ The rietor of an im ble estate shall be ble of alienating or bindi i 
debts such H or any part thereat beyond his own lifetime unless the e shall be de 
or the debt incurred, er circumstances which would entitle the managing member of a joint 


Hindu family, not being the father or ather of the other coparceners, to make an alienation 
of the joint property, or incur a debt, binding on the shares of the other coparceners independently 
of their consent." 


If the debt in the present case had been incurred by the zamindar as the manager 
of a joint Hindu family not being the father or grandfather, would it be binding 
on the estate? According to the learned advocate for the appellant the case has 
to be viewed in this aspect. There was a danger to be averted to the estate because 
Vuppulapadu village was sold. Whether the debt for which that estate was sold 
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-was properly incurred or not is not a matter which a lender need enquire into at 
all. He relied for this proposition on the decision in Niladri Sahu v. Mahant Chatur- 
bhuj Das? and also on the definition of what is meant by “ benefit” and “ neces- 
‘sity’ in Sellappa Chettiar v. Subban Chettiar®. In the case of ani ordinary 
of a joint Hindu family, if a creditor is told that properties belonging to the 
have been sold in Court auction and the creditor is bona fids satisfied that such was 
the case, a lending by him to get the sale set aside would be binding on the estate. 
But it is contended on the other side that unless there is compelling necessity or 
-apparent benefit to the estate, the borrowing would not be binding on the property 
‘because of the principle enunciated in Hiwmanprasad Pandey v. Mussammat Babooss >. 
Munraj Koonwares*, that only a lender who bona fide makes enquiries and satsifies 
himself of the necessities of the loan is protected even if the manager does not appl 
the money borrowed for purposes of the estate. Mr. Umamaheswaram conten, 
‘that the words in section 4, viz., “ would entitle the managing member of a joint 
Hindu family ” to incur a debt, do not include the category of cases where a’ lender 
who makes bona fide enquiries and lends the money is protected. It is a cast of a 
protection to the lender by making the estate liable and not one where the managing 
member is given a right of incurring a debt. For this purpose he relies upon a 
recent decision of our learned brother Raghava Rao, J., in Narra Rama Naidu v. 
K. K. B. Krishnappa Naick*. The learned Judge says that what the section requires 
according to its plain is the existence of circumstances entitling the 
manager of a joint Hindu ily to incur the debt in question. It takes no notice 
of circumstances entitling the lender to relief notwithstanding the absence of circum- 
stances entitling the manager to incur the debt. We are not inclined to agree 
with this distinction. If the lender makes bora fide enquiries and satisfies himself 
of the necessities of the loan, the alienation made by the manager or the debt incurred 
by him could be binding on the estate. ` That would be a case where the manager 
‘is entitled to make an alienation. The distinction is not whether the necessity 
or benefit does exist, but the relief given to the lender arises from the fact that 
having satisfied himself of the existence of necessity or benefit, he lends the money 
but the borrower does not utilise it for that purpose. It is only the failure of the 
to utilise the money borrowed towards the necessity that is condoned 
in andes to give relief to the lender. We are therefore of opinion that a reading 
-of section 4 of the Im ible Estates Act clothes the holder of an impartible estate 
‘with all the powers of the manager of a joint Hindu family not being the father 
or the grandfather to mulct the family property by making alienations binding 
on the estate or incurrmg a debt binding on the estate just as he is a manager 
of a joint Hindu family. The only difference which section 4 postulates is that 
when a suit is brought on a debt incurred by an impartible estate holder, unlike 
the manager of a joint Hindu family, he cannot represent his successors-in-interest 
in that suit. If the lender has to realise the money from the estate subsequent 
to the death of that impartible estate holder, he has to take separate proceedings 
and show that the borrowing was for a necessary purpose. 


It is further contended by Mr. V. K. T. Chari that the question of bona fide 
enquiry, does not arise in this case because there was an application of the money 
‘to a necessary purpose. He relied upon the well-known cases such as Shibaprasad 
Singh v. Prayagkumari Debi", ing the character of an impartible estate in 
-comparison with that of a joint u family. He also relied upon Sellappa Chettiar 
v. Suppdn Chetttar?. In the latter case V: tasubba Rao, J., was of opinion that 
the rule of benefit to the estate should not be confined only to cases where both 
need and benefit co-exist and the transaction need not be of a defensive nature and 
therefore a narrow interpretation should not be put upon the expression “ for 
the benefit of the estate’. It is unnecessary for us in this case to discuss this matter 


at length because we are of opinion that the payment of the amount due under 
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the compromise decree for the maintenance due to the minor was a debt then binding 
on the estate and the lender need not have gone further and seen whether the 
liability in its inception was one which would be binding on the estate. The decision. 
H ori sap oat i a Deo Garu v. Akella Venkatalakshminarayana! 
on which Mr. U laid great stress and where the policy of the 
ible Estates Act is considered in great detail, D S te strictly 
a le Oe een ae On the other hand, Mr. Thiruvenkatachari argues- 
t what was public policy when the Impartible Estates Act was enacted would. 
ae aioe policy to-day and he relies upon Bourne v. Kaans? and Ponder v. St.. 
John Mildmay’. We o aot intenn to go Tio e maler E o r i 
that there was a debt which was ostensibly binding on the estate and about whi 
the creditors’ agent, the present appellant, was fide satisfied that the same 
was binding on the estate. In this connection we may also refer to a decision 
of the Lahore High Court reported in Chala Ram v. Kishen Chand‘, where it is held 
that where the money is actually utilized for a necessary purpose, the question of 
further enquiry was unnecessary. It seems to us therefore that the amounts due 
under the promissory notes to Sambayya and Sambrajyamma are binding on the 
estate and the appellant is entitled to recover them. 
: The next amount claimed by the appellant and which is made the subject 
of appeal is the sum of Rs. 1,155 due on a promissory note, dated yth January, 
I 6, by the zamindar for a principal sum of Ra. 1,100 in favour of one Purushotham. 
The object with which this money was borrowed was for paying of the peishkush 
due from the estate. Section 6 of the Impartible Estates Act prohibits the incurring 
of any debt by making the estate liable for paying of land revenue due to the Govern-. 
ment, unless the zamindar had first obtained the consent in writing of the Collector 
of the District in which the estate is situated, though the clause further says that. 
such consent shall not be refused unless, in the opinion of the Collector, the case: 
is one in which the land revenue due to the Government may be realised by manage- 
ment of the estate under the provisions of the Madras Revenue Recovery Act, 
1864. It cannot be said that in this case such consent was either asked for or 
refused. Relying upon the decision in Venkatalingama v. Rao Muni Venkatadri 
Rao® and a recent j ent of Leach, C.J. and Lakshmana Rao, J. in Raja Kaminenit 
Bangary Kumara Krishnappa Nayanim Varu v. Boyidi Ramanadandy and another®, it is- 
contended. for the respondent that this debt is opposed to public policy and cannot 
be made a charge on the estate. In Venkatalingama v. Muni Venkatadri Rao*,, 
the question whether the sale was opposed to section 6 of the Madras Impartible 
Estates Act was allowed to be raised even in appeal and the learned Judges held 
that in the interests of public policy, the sale should be set aside. As the previons. 
zamindar in this case did not even take the iion of the Collector to borrow 
for paying off the peshkush and as Purusho the lender, knew fully well that 
the money was to be utilised for a se for which the estate could not be alienated. 
without the permission of the Collector, we are of opinion that the learned Subordi-- 
nate Judge was right in holding that this sum cannot be made binding on the estate. 
We therefore disallow the appellant’s claim regarding the amount of Rs. 1,155. 
claimed in the plaint. i 
The next item is the sum of Rs. 207-œ9 on a promissory note for Rs. 200- 
advanced by the appellant to the zamindar for raising the attachment on his car. 
In view of E eid aice in (hia case tink, at hie ine Ehe oey was advanced the 
car belonging to the zamindar had been attached and this amount was utilised. 
for raising the attachment, we are of opinion that this debt comes within the ambit 
of section 4 of the Impartible Estates Act. - ‘ 
Our conclusion, therefore, is that out of the amounts claimed by the plaintiff 
in this suit, the amounts due under the promissory notes to Sambayya and Sambraj- 
yamma as well as the amount due to the plaintiff under the promissory note, dated 
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th March, 1936 are alone liable to be id by the present zamindar and that the 
ee of the claims are not binding on ike estate: : 
In the result, the decree of the lower Court diamissin the suit is set aside and 

the plaintiff is given a decree against the estate in the hands of the present zaminder 
represented by the Court of Wards to the extent of the amounts due under the 
promissory notes executed to Sambayya and Samrajyamma as well as the promissory 
note in favour of the plaintiff dated 9 March, 1936. These documents are decreed 
in addition to what been allowed by the Collector. The decree of the lower 
Court will be modified accordingly. Each party will bear his own costs throughout. 


KS. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justiaz RacHava Rao. 


Kistappa Naicker .. Appellant * 
: v. 

Parvati Ammal and others .. Respondents. 
Presidency Stnall Cause Couris Act (XV of 1882), Sections 18 and Clauss (s)—Swit for declaration 
maintenance izrabi e ae ROR i geen sae 
Matntinance Act ( of Fact of taking a second wife—Greund for maintenance to first wife 

without proof ef unckastity or tmproper conduct. 
Where a suit is for declaration of maintenance right it would come within the sa of clause: 


(s) of section 19 of the Presidency Small Cause Courts and can be filed in the City Civil urt 

The fact that à man has taken a second wife is sufficient ground for award of separate maintenance 
to the first wife under Act XTX of 1946 (Central) in the absence of any unchaste or improper conduct.. 

Appeal against the decree of the City Civil Court, Madras, in O.S. No. 283 
of 1947. 

T. V. Ramanathan for Appellant. 

B. C. Seshachala Aiyar for Respondents. 

The Court delivered the following 

Joupcment.—This City Civil Court Appeal arises out of a suit for maintenance 
by the respondent before me against her husband, the appellant before me. The 

udge below has decreed the suit for Rs. 30 per mensem as for the future and for 
he 240 for arrears of maintenance. 

Mr. Ramanathan, for the a t that the plaintiff is not entitled. 
to separate maintenance because she chose t keep herself away from the husband’s 
roof; but any how there is the fact that the appellant is a man who has taken a 
second wife. That fact by itself is sufficient ground for award of separate main- 
tenance to the wife under Act XIX of 1946 (Central) in the absence of any unchaste 
or improper conduct on her part. So much has been held in recent decisions of 
this Court of which I need only refer to my judgment delivered just today in S.A. 
No. 556 of 1947. This point of the learned Counsel, therefore, ; 

Then says Mr. Ramanathan this suit ought not to have been entertained. 
by the City Civil Court because it is a suit cognizable by the Presidency Small 
Cause Court under section 18 of the Presidency Small Cause Courts Act (XV 
of 1882). As the learned Judge below has pointed out, the suit is for a declaration 
of mamtenance right and consequently comes within the saving of section 19, 
clause (s) of the Act. For the appellant it is urged that there is a ruling of this 
court in Pokala v. Murugappa1, which forbids the entertamment of a suit of the 
present kind by the City Civil Court and compels its cognizance oy the Presidency 
Small Cause Court When that ruling is looked into, it is found that all that it 
has decided is that a suit for maintenance based on contract or on a declaratory 
decree can be, and must be, filed in the Small Cause Court. The present suit is 
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hot of the kind referred to in that ruling and ap that gtd NE sags el it. 
The present suit is not one based on a declaratory decree, but one ed for a decla- 
ratory decree. ; 


Lastly, it is said for the appellant that the award of Rs. 30 mensem is unfair 
because, as the learned Judge below himself observes, the dekadent is a man earning 
only Rs. 36 per month. It is true that the Judge further observes that whenever 
the defendant did more work he would earn about Rs. go to Rs. 100 per mensem. 
The Court can, after all, go by the permanent earnings which the husband normally 
makes and not by any exceptional earnings which occasionally he may make if 
he chooses to do more work, than ordinarily he does. J am not satisfied that the 
award of Rs. 30 per mensem to the respondent is at all proper or fair in the circum- 
stances of this case. The appellant has, besides the second wife, two children 
already. It is true that the award of Rs. go covers the needs of maintenance not 
only of the plaintiff but of her two children aswell. Even so, I am inclined to think 
that an award of Rs. 15 per mensem is all that the plaintiff ought to get. The 
parties will be at liberty to apply for enhancement or reduction according to: the 
circumstances in future. I accordingly vary the decree of the Court below by 
substituting Rs. 15 per mensem for Rs. 30 per mensem in the decree of the court 
below and by, substituting Rs. 100 for Rs. 240 for arrears of maintenance. As 
re the arrears, I award Rs. 100 a round figure not seriously objected to by 
cither side in place of the Rs. 240 awarded by the court below. each party will 
bear his own costs in this appeal. 

V. S. i Appeal dismissed. Maintenance reduced. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justicg Krmanaswam Nayupu. 
Machireddi Narappa .. Appellant * 


v. 
Proddatur Subbarayudu and others .. Respondents. 

E P iti -P tati ithout kalai—Sreb ; of vakalat heriod limitati 
Ge Es Ge Pr ae), Ove A RT oe Y 


The provisions of Order 3, rule 1, have been introduced in the interests of a laintiff or petitioner 
to avoid practising of any fraud by the partics by seelitg to represent personi ough not authorised 
to do so. Once it is shown that an te was authorised to represent the parties, though such 
authority was not reduced to writing in the shape of vakalat at the time of filing the petition, the 
i mistake the 


t was not filed in the first instance and th en was complied with by filing a vakalat 

proper gaing to the root of the validity of the petition and the jurisdicti f 

Bee Goce th deal with the catte is not ted: a ae => 
Case-law discumed. 

Appeal inst the order of the District Court, Cuddaph, in A.S. No. 123 of 
1946, prefi against the order of the District Munsif Court, Proddatur, in E.A. 
No. 139 of 1946, in O.S. No. 534 of 1930. 

B. V. Ramanarasu for Appellant. 

A. Bhujanga Rao and D. R. Krishna Rao for Respondent, 


The Court delivered the following - 
Juvoxenr.— This Civil Miscellaneous second a arises out of proceedings 
taken in execution of a final mortgage decree. eee son of the 
July, 1932. The decree- 


J? ent-debtor. The final decree was passed on 25 
older died after the final decree and his son, one Lingasubbayya, appears to have 
filed three execution petitions, the first on 21st January, 1935, the second on goth 
a REE aaa aac aan aaa 

J 
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January, 1938 and the third on grst January, 1941. The third execution appli- 
cation was dismissed on 21st February, 1941. Lingasubbayya’s sons filed an execu- 
ee Se ney on 2gth January, 1944, which was also dismissed on 24th February, 

again filed the present execution petition, E.P. No. 366 of 1944, 
on mth uly, ou just a day previous to the expiry of the 12 years’ period from the 
date of 


The present execution petition was signed ate verified by Lingasubbayya’s 
sons and was also countersigned by one Mr. G. Narasimhachariar as vakil 
for the decree-holder, ye . Mr. ARE a had no vakalat 
a Lingasubbayya’s sons, the | resentatives of the decree-holder. Mr. 
arasimhachariar’s son, Mr. Srinivasac , however, who was working with 
bi father had a vakalat for the respondents who are the legal representatives of the 
decree-holder. Objection was taken to the validity of the said execution petition on 
the ground that the execution petition was presented by a counsel who had no vakalat 
P de respondents and that, therefore, it was a nullity. It may be mentioned that 
uent to the filing of the petition, which was on 24th July, 1944 a vakalat 
wa e ed by Mr. Narasimhachariar and also by another counsel, but that was done 
on 6th July, 1946, after the expiry of 12 years from the date of the final decree. It 
was contended that the subsequent filing of the vakalat, in any event, could not 
cure the defect, if any, in the presentation of the execution petition. Not content 
with the objection raised to the issue of the execution, the appellant filed E.A. 
No. 139 of 1946 in E.P. No. 366 of 1 te eee een 47, Civil Procedure Code, 
praying that no execution be issued for realising the amount in pursuance of the 
decree in O.S. No. 534 of 1930. This application was heard along with the 
execution petition and both the courts have that the presentation of the execu- 
tion petition without a vakalat was only an irregularity and not an illegality which 
invalidated the proceedings and that irregularity having been subsequently set 
Tight by the filing of a vakalat, the defect, in any event, had been set right, and 
that the execution petition must, therefore, be deemed to have been presented 
properly on the date when it was presented, and allowed execution to issue. 


The decision in Sri Sri Sri Nandamani Ananga Bhima Deo v. Sri Madano Mohono 
Det, is relied upon by the counsel for the appellant in support of his contention 
that E.P. No. 366 of 1 not having been presented by a counsel duly authorised 
in writing on behalf of f the respondents could not be said to be a valid presentation 
inasmuch as the act of the counsel in presenting the execution petition was a mere 
nullity, and that therefore, no order could be passed on the execution petition 
which has not been validly presented. The provision in the Civil Procedure Code 
which governs the filing ok. execution petitions is Order 21, rule 11 which lays down. 
that in respect of a decree for payment of money, an oral application. of the decree- 
holder at the time of the p of the decree may be made and if it is otherwise 
under clause (2) it is ceeded thee every application for the execution of a decree 
shall be in writing, ed and verified the applicant or by some other person 
proved to the satisfaction of the court to be acquainted with the facts of the case 
and shall contain the particulars mentioned in the said sub-clause. The rule is, 
however, silent as to by whom the filing or presentation of such a written appli- 
cation should be. With reference to plaints, Order 4, rule 1, Civil Procedure 
Code, states that every suit shall be instituted by presenting a plaint to the court 
or such officer as it appoints in its behalf. Though in respect of plaints there is 
provision for presentation to the court or to the officer, even that is absent with 
reference to execution applications as provided for in Order 21, rule 11. With 
- reference to suits and appeals by paupers, Order 33, rule 3 and Order 44, rule 1, 
mention that they have to be presented by the party in n. No such specific 
manner of presentation is indicated with reference to either plaints or execution 
petitions. In respect of an execution petition even an oral a plicxtion can be made, 
but if it is to be in writing, it must be signed and verifi Sby tlie aia and 
should contain particulars enumerated in cas (2) of Order 21, rule 11. 
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In the present case a written execution petition was filed and it cannot be 
disputed, though it was contested at a late stage that there was nothing to show 
that at the time of the presentation the party was not present, thereby suggesting 
that the presentation could have been made by the party, in which case the question 
of invalidity of presentation would not arise, that the presentation was by Mr. 
,Narasimhachariar who had a vakalat for the decree-holder alone but not a vakalat 
for the present respondents. The question is,whether such presentation is invalid 
as rendering the execution petition so presented as having no legal effect. Order 3, 
rule 1, states, 

s appearance, application or act in or to any court, required or authorised by law to be 
dide or done Gy a Pat aea ose a Cept een 6 re 
for the time being in force, be made or done by the party in person, or recognised agent, or by a 
pleader appearing, applying or acting, as the case may be, on his behalf,” 
and rule 4 relates to appointments of pleaders and provides that every appointment 
should be in writing signed by the party or his t and that such appointment 
shall be filed in court. It is therefore co that Mr. Narasimhachariar 
was not entitled to act without a written authority, that is, a vakalat, and he was 
therefore not a person who can be said to represent the party in respect of the act 
of presentation of the execution petition within the meaning of Order 3, rule 1. 
The position therefore is that the execution petition was presented by a n who 
‘was not duly authorised in writing as required under the procedure laid down and 
it is for consideration whether such a presentation has invalidated the execution 
petition and the court has becone incompetent to pass any orders on such present- 
ation. 

The Code does not lay down any specific provision with reference to the 
presentation of an execution petition as already pointed out. But it must be assumed 
that the presentation of the execution petition or any other proceeding in court 
must be by the party, in the case of a plaint by the plaintiff or in other cases by the 
eae and in his absence by a person who is authorised to represent him. 

t cannot be denied that Mr. Narasimhachariar had the authority from the res- 
pondents to act for them, though such authority was not reduced to writing in the 
shape of a vakalat at the time of the filing of the petition. e provision of Order 
3, rule 1, has been introduced in the interests of a plaintiff or petitioner to avoid the 
practising of any fraud by third parties by seeking to represent ns, though 
not authorised to do so. Once it is shown, as in this case, that Mr. Narasimha- 
chariar was PPN to represent the respondents which could be further supported 
by the filing of the vakalat by Mr. Narasimhachariar for the respondents subse- 
quently, and due to a bona fide mistake that the vakalat was not filed in the first 
instance which was complied with subsequently before final orders were passed 
on the'exrecution petition,’ it cannot be said that the presentation was not proper 
or illegal going to the root of the validity of the petition. A similar question arose 
before the Allahabad High Court recently and under almost identical circumstances 
in the Full Bench case in Kanayalal v. Panchayat Akherat, where it was held that an 
application for execution which, in all other respects, is in order and which has 
been admitted and registered by the‘execution court is not to be considered to have 
not been “ made in accordance with law” merely because it was handed over 
to the officer of the court by a pleader who had not got a vakalatnama from the 
decree-holder and that the improper presentation of such an application was, 
however, not an illegality but a mere irregularity which did not make the appli- 
cation not “ made in accordance with law”. I am in entire nt with this 
conclusion of the Full Bench of the Allahabad High Court. With reference to a 
similar question which arose, where it was a case of presentation of a plaint and , 
not an execution application, a Special Bench of the Allahabad h Court took 
a similar view in the case reported in Wali Mohammad Khan v. Ishak Ali*. Sulaiman, 
Acting C.J., who gave the opinion of the Bench observes as follows at page 511 : 

“ If the legislature had intended that the absence of the presentation of the plaint by the plaintiff 
or by some person duly authorised by him would altogether oust the jurisdiction of the court the 
A lit aga ea te PN gm EEE PE Ng A Re PN 
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tiff to t the plaint it is doubtful whether Order 3, 1, of the vould apply to sucha 
case. it does not apply, the tation by aspero orály ayihotied 1 do do woii ne vana 
ea tiie does, W are-clearly of pinion t the omission to comply with this on would 
be a mere irregularity and not an absence of juri i The court receiving a plaint which has 

properly pre have jurisdicti to dismiss it and pas orders on it. It would 
nat be acting witout Juniata ee We oaan KT ec ane 
to t presented a street. e was DO 
raed, rep pecan ttn be irregular. Ahe ciut ould then have the dicie oi e 
irregyplarity to be cured or not. If the plaintiff has acted in good faith and without gross igence, 
and it is fair and just to allow the defect to be cured, the court would undoubtedly do so. It is not 
absolutely helpless in the matter.” 
There is also a Bench decision of the Bombay High Court in Mirabai v. Bhagirath 
Ramchandra, which takes a similar view as that of the Allahabad High Court. 
Tt was a case of a plaint and it was held that the failure to comply with the provisions 
relating to the presentation of A Sgn is a mere irregularity so that if the person 
presenting it is not properly authorised to do so, the presentation is irregular but 
does not oust the jurisdiction of the court and that the court would have jurisdiction 
in such a case to permit the irrgularity to be cured and that the suit must be deemed 
to have been filed when it was first instituted. 


I amin general agreement with the observations of Sulaiman, Ag. C.J.,in Walt 
Mohammad Khan v. Ishak Ali*, excepting that it cannot be said that er 3, rule 1, 
could not be applicable to the case in question. But, however, I am of opinion 
that the omission to comply with the provisions is a mere irregularity and does not 
amount to absence of jurisdiction. is no contravention of any specific pro. 
vision of law relating to the filing of the execution petitions as there is nothing in 
Order'21, rule 11 (2) which requires the petition to be presented by a particular 
person or in a particular manner. In the absence of such a provision a presentation 
in the manner as has been done in this case could only be said to be a mere irre- 
gularity and would not amount to an absence of Tn or to be in express 
contravehtion of law. In this case however, both the courts have very rightly 
held that there has been a bona fide mistake which was uently rectified 
by the presentation of a vakalat. The court finding that there been a bona 

mistake received the vakalat and registered the execution petition. What 
was a formal defect in procedure was subsequently rectified, and having done so 
there could be no reason why it should not be held that the execution petition was 
properly presented on the date when it was presented. Once it is held that the 
presentation in the circumstances was a formal defect and an irregularity and not 
an illegality, the fact of the filing of the vakalat on 6th July, 1946, after the period 
of 12 years provided under section 48, Civil Procedure Code, would not affect the 
position since the’ filing of the execution petition having been made within the 
period of limitation subject to any formal defect had been rectified subsequently, 
the petition must be held to have been in time. In support of this position refer- 
ence may be made to the decision of the Privy Council in Mohini Mohandas v. Dungsi 
Budan Sahadas*, In that case threeysuits were filed bene of three joint creditors, ' 
the others being named as co-plaintiffs with him in plaints but the plaint was 
signed by him alone and not by the other two joint creditors and there was see 
to show that the other two creditors repudiated the suits even though it purpo 
te have beet, on behalf of the three creditors bit signed onl by one of them. The 
question was whether the other plaintifis must be consi to have been plaintiffs, 
in the circumstances, from the beginning or from the date when- certain orders 
intended to cure the defects were passed. Their Lordships held that the other two 
ina Bec eee ce a Die aaa ty Ge ace oe eee 
the suits were not by lapse of time though by the time the defect was cured 
imitation had set in so far as the other two plain iffs wereconcerned. ‘This appears 





1, LLR. 1945 Bom. 819. 3. (1889) 17 Cal. 580 (P.C.). 
2. A.J.R. 1931 AL 507 at 511. 
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to be to be further authority for the position that the mere fact that the absence of 
signatures and verification of some of the plaintiffs to a plaint where they had a 
common interest did not affect, the jurisdiction of the court and did not render 
the entire proceeding as illegal, and that they are only defects in procedure which 
could be rectified subsequently, and did not render the proceeding initially invalid. 

The Bench decision of this court in Sri Sri Sri Nandamani Ananga Bhima Doo v. 
Sri Madano Mohono Deo}, is based on different set of facts. In that case the point 
that arose for decision was whether the decree-holder applied in accordance with 
law for execution when he filed the execution petition in 1923. The previous 
execution petition was in 1920 and the subsequent execution petition was in 1925. 
The question that arose was whether the 1923 petition was made in accordance 
with law to the proper court for execution within the meaning of Article 179, Limi- 
tation Act, corresponding to the present Article 182 (5), Indian Limitation Act. 
The 1923 execution petition was presented by a pleader who had no vakalat, and 
therefore, if it was held that that petition was a nullity, the 1925 petition should 
be barred. But the 1923 execution petition was withdrawn and distinecd: Burn, J., 
who delivered the judgment of the Bench after referring to Order 3, rule 4, referred 
to the contentions of the respondent as being that the act of the pleader in presenting 
the execution petition was a mere nullity and that it was not a question of a defect 
in the pleader’s authority, or a question of an irregularity, or even of an illegality 
in anything that he did but it was a question of want of capacity to act and agreed. 
with the said contentions of the respondent. With reference to the contention 
of the appellant in that case, that such execution petitions, having been admitted. 
by the court and action having been taken by the issue of notices to judgment- 
debtors and adjourning them for several days, could not, after all that has done, 
EA er ee r, or as if had not been presented at all, the 
earn, udge observed t that argument would have great force if anything 
had y been done upon those execution petitions but the end of them was that 


were withdrawn and were accordingly dismissed without execution rang 
taken place. In that case no vakalat was filed before it was withdrawn an. 
dismissed and the court was, therefore, not called upon to consider whether the 
subsequent filing of the vakalat could have rectified the defect, if any, in the present- 
ation, and the execution petition, having been withdrawn and dismissed and taken 
off the file without a vakalat and the petition having admittedly been presented 
by a n who had no authority and finally the same having been withdrawn 
and dismi it could not therefore be said that that execution petition could. 
save the bar of limitation as having been filed in accordance with law under the 
present Article 182 (5) of the Limitation Act. When the 1925 petition was consi- 
dered, the 1923 petition had become closed and disposed of as dismissed since it- 
was wi wo, it being indisputably a petition not properly presented and any 
impropriety or irrgularity in the presentation not having been rectified and in 1925. 
such defect was impossible of being cured or rectified. I am, therefore, of opinion 
that the decision proceeded on a different set of facts though the learned Judges 
observed that the presentation of the execution petition was a mere nullity. From. 
ythe other observations of the learned Judgesgand the fact that no vakalat was 
Subsequently filed to rectify it it cannot be stated that the learned Judges would 
not have come to a different conclusion if, during the pendency of the 1923 petition, 
a vakalat was filed and the court accepted it ; it is doubtful whether the 
learned Judges would still, have held that the presentation was a nullity. In that 
case there was no scope for rectifying, as the petition was closed and the question 
whether rectification of what ought to have did not arise. I therefore feel 
that the decision would not apply to the present case. 


I therefore hold that the presentation of the execution petition is valid and 
execution has rightly been issued by the lower court. The appeal therefore fails 
and is dismissed with costs. No leave. 


V.P.S. ; — Appeal dismissed. 
1. (1936) 71 MLL.J. 604: I.L-R. 1937 Mad. 320. 
“Tv: 
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IN THE. HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mk. JUSTICE VIBWANATHA SASTRI. 


Tripuramallu Venkatkppayya and others f .. - Appellants* 
De i 
Vema Venkata Subba Rao and others - .. Respondents. 
Limitation Act (IX ‘of 1908), Article 182 (5)—Final order—Order for attackment made.—Subsequent’ 
yy gales Dini and striking off of petition—Absaece of prayer for sale—Application, if a step-im- 


The mere fact that a prayer for attachment asked for in an execution petition has been granted 
does not automatically involve a dismissal of the execution petition. There must be a judicial 
order dismissing’ the execution petition. Hence when a prayer in an execution petition for attach- 
ment is ordered on a peo date and on a subsequent date, the Court after recording the 
fact that the attachment been effected strikes off the petition, then it is the latter date which is 
the date on which the final order on the petition is passed. À : 

The omision of a prayer for sale inl en execution application is aot fatal and evenif it did so 
satisfy the requirements of Order 21, rule 11, Civil Procedure Code, it could be considered as an 
application to take a step-in-aid of execution. 

Appeal against the order of the Court of the Subordinate Judge, Guntur, dated 
14th March, 1947, in A. S. No..4 of 1947, preferred inst the order of the- 
District Munsiff Court, Guntur, in E. P. No. 143 of 1946, in O. S. No. 448 of 1938. 


Ch. Suryanarayana Rao for Appellants. 
G. Venkatarama Sastri for Respondents. 
The Court delivered the following 


Jupoment.—The judgment-debtors are the appellants in this second appeal 
and the question that arises for consideration is one of limitation. On 11th 
August, 1934, the District Munsiff of Guntur a decree for money in O. S. 
No. 448 of 1933. The suit was dismissed by the appellate Court in A. S. No. 66 
of 1935 on 16th October, 1935. , There was a second appeal to this Court (S. A. 
No. 117 of 1936) in which a decree for a smaller sum than that decreed by the 
trial Court was passed on 21st April, 1939. The decree-holders filed E. P. No. 
528 of 1941 for attachment and sale of properties which had been given as 
security in order to avert an attachment before judgment prayed for by the 
plaintiffs. That “ execution petition ” was ordered by the District Munsiff ; but 
dismissed on appeal on the ground that the security enured only for the decree 
ee ee e Court. There was a further appeal to this Court 
in G. M.S. A. No. 137 of 1 and this Court affirmed the decree of the appellate 
Court on 14th July, 1944. he next execution petition which is really material 
to the present case was E. P. No. 03 oF 1943 filed on 19th January, 1943, for attach- 
ment of certain house property. re was no prayer in the execution petition 
, for sale of the property sought to be attached. On 23rd January, 1943, the Court 
passed an order for attachment and after the a ent had been effected 

the Amin, the execution petition came on for orders before the Court on 16 
February, 1943. The Court after recording the fact that the attachment had 
been effected struck off E. P. No. 65 of 1943. E. P. No. 143 of 1 from which, 
this civil miscellaneous second appeal has arisen was filed on 16th February, 
1946, and the judgment-debtors raised the objection that the execution petition’ 
was barred by limitation under Article 182 of the Limitation Act. The question 
therefore is whether the order dated 16th February, 1943, passed on E. P. No. 
65 of 1943 would serve to save limitation under Article 182, clause (5) of the 
Limitation Act. ' 

I am of the opinion that the order is effective to save limitation for E. P. No. 
143 of 1946. I am unable to accept Mr. Sundaram’s contention that E. P. No. 
65 of 1943 must be deemed to have been disposed of on 29rd January, 1943, when 
the Court ordered attachment. -The mere order for attachment does not satisfy 
a decree-holder. The property must be actually attached and the attachment must. 
ae ea ee 


* AA.A.O. No. 93 of 1948. z 27th March, 1950. 
34 : 
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be formally recorded by the Court by an order in the execution petition. This 
was done on 16th February, 1943. e mere fact that a prayer asked for in 
an execution petition has been granted does not automatically involve a dismissal 
of the execution petition. There must be a judicial order dismissing the execu- 
tion petition, See Rajah of Karvstnagar v. Venkatareddi’. That order was passed 
in the present case on 16th February, 1943. , Therefore, the present execution 
petition is in time. 

With reference to Mr. Sundaram’s further contention that E. P. No. 65 of 
1943 was not an application in accordance with law, it must be observed that the 
.execution petition was filed and numbered by the Court as a proper execution 
petition and the prayer for attachment was a legitimate mode of execution. The 
comission of a prayer for sale is not fatal, for there may be cases where a sale of 
the property attached could not be ordered. Even if E. P. No. 65 of 1943 did 
not satisfy the requirements of Order 21, rule 11, Civil Procedure Code, still, it 
could be considered as an application to take a step-in-aid of execution and the 
order passed on 16th February, 1943 can be considered as a final order passed 
on such application. For these reasons, I hold that E. P. No. 143 of 1946 was in 
time and that the decision of the Courts below is correct. 


The civil miscellaneous second appeal is dismissed with costs. 
(No leave). 
V.S. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justiag RacHAva Rao. 


Murugesa Mudaliar ; .. Appellani* 


v 


an attesting witness must be duly 


Appeal against the decree of the District Court, Chingleput in A. S. No. 164 
-of 1946, preferred against the decree of the Court of the Subordmate Judge, Chingle- 
put, in O. S. No. 21 of 1944. 

S. Thyagaraja Aiyar for S. Ramachandra Aiyar for Appellant. 

M. S. Venkatarama Aiyar for Respondent. 

The Court’ delivered the following 

Jupement.—In a neat, concise and pointed ent Mr. Thyagaraja Ayyar 
‘has taken three points in this case, with which i hall presently deal. itis neces 
sary, however, for me to set forth a few facts before I actually deal with those 
points. : 

The suit out of which this second appeal arises was instituted for the cancel- 
lation of a certain order made on an application for re-delivery by the plaintiff. 
‘The circumstances in which the application for re-delivery was made are these. 
The present defendant, appellant before me, is the auction purchaser in execution 
of a certain decree by a third party against one Kumaraswami Mudali. The 
purchase was in September, 1942, and the Court delivery pursuant thereto was 
in October, 1942. The present plaintiff applied for re-delivery on the ground 

had a 


that his younger brother Selvaraja Mudaliar usufructuary mortgage, 
1. (1915) 29 M.L.J. 96: LL.R. 39 Mad. 570. 


* S.A. No. 841 of 1948. 22nd March, 1950. 
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Exhibit P-1, of the year 1936, from Kumardswami and that there was later, in 
the year 1940, a'release by him of the mortgage right in the plaintiff’s favour. 
The a lication was dismissed and the present suit was filed for setting aside the 
order of dismissal. The case of the defendant, it may be stated, is that the’ 
usufructuary mortgage in favour of the plaintiff’s younger brother was a sham 
and nominal document. This plea was rejected by the Courts below and the 
suit has been decreed. ; 

The first point raised is that although the concurrent finding of fact of the 


Kumaraswami to the effect that the usufructuary mortgage was a nominal docu- 
ment. The Courts below had to choose between Exhibit D-1 and Exhibit P-5’ 
and pronounce upon the reality or otherwise of the usufructuary sia Sb 
There was other material too which the Courts below had to consider for the 
purpose of their conclusion on the question whether the usufructuary mortgage 
was a sham or a real document. In spite of the fact that the question whether 
Exhibit P-5 is, or is not, an ante-dated document, has not been quite explicitly 
considered by the lower appellate Court, I am satisfied that there is really no ' 
ground made out for interference with the finding of the lower appellate Court 
that Exhibit P-5 is a real document. After all, the presumption is that a docu- 
ment was executed on the date which it bears and I must take it that the lower 
appellate Court was not satisfied that the presumption in law to that effect in any 
way stood displaced in the present case. 

The next point urged by Mr. Thyagaraja Aiyar is that the usufructuary mort- 
gage, which is a document required by law to be attested, cannot be used as evidence 
in the present case because there has been no compliance with the requirement 
of section 68 of the Indian Evidence Act. The document is attested by two persons 
—one Raman Nair and one Singaravelu. In to these two persons what 
the appellate Judge finds is that nobody knows the one man is and so far 
asthe other is concerned he was summoned as a witness by the plaintiff but did not 
a in pursuance of the witness summons. The Courts below seem to have 

re thought that under section 69 of the Indian Evidence Act, if there was 
evidence about the handwriting of the attestation of the attesting witness or witnesses 
that would be quite sufficient proof of the mortgage document. So, says the learned 
appellate Judge in paragraph 14 of his judgment : i 

“ the execution of Exhibit P-1 has been spoken to by Selvaraj examined as P.W. 1. He deposed 

that Kumaraswami Mudali executed it and that witnesses duly attested it. No questions were 
t in crom-exaimination to P.W. 1 about this matter. P.W. 2 is a document writer who wrote Exhibit 
-1. Hed that he wrote it; that witnesses duly attested it and that he also witnessed the 
execution. ¢ only question put in ination to him about this matter was that he has not 
signed Exhibit P-1 as an attestor but signed it only as the scribe.” : 
I am not satisfied that the view taken by the Courts below in regard to this aspect 
of the matter is erroneous. I consider that although in terms neither P. W. 1, 
nor P. W. 2 has stated that each particular attestation on Exhibit P-1 is in the 
porch T A the particular attestor, that is substantially the gist of their 
evidence which the Courts below were entitled to accept as such. 

Another interesting point has been raised by Mr. Thyagaraja Aiyar and that 
- is that the ruli in Pa amaina Udayan v. Krishna Padayachi? on which the lower 
appellate Court relied for holding that the signature of the scribe P. W, 2 may 
itself be regarded as an attestation which stands duly proved by his evidence 
in the box, stands overruled by the decision of the Privy Council in Sarkar Barnard 
a ee 


I. (1917) TLR. 41 Mad. 535. 
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as altogether hopeless, without itself discussing the merits, an appeal from a decision 
of the Court of Patna which raised the question, whether a person who puts 
his signature to a mortgage deed, not in the capacity of a witness but only as signi- 
fying his approval of the transaction, is, or is not, an ing witness. In the 
ar High Court against'which the appeal to the Privy Council was 
so dismi it is stated that a person whose’ name appears on the deed merely as 
a scribe is not such a witness as is required by section 59 of the Transfer of Property 
Act although he might have actually seen the deed executed. It is also stated 
that it was impossible to distinguish the case of a person who puts his signature 
with a view to signifying his approval of the transaction evidenced by the deed 
from the case of a scribe who signs the document after seeing its execution by the 
executant. On the strength of these observations, it is contended by Mr. Th: - 
raja Aiyar that the ruling of this Court in Paramasioa Udayan'v. Krishna P p3 
that in all such cases the real question is whether the scribe was also in fact a witness 
to the execution of the document is erroneous. I am not satisfied that this argu- 
ment is sound. The ruling of this Court in Paramasiva Udayan v. Krishna Padayachi* 
sas well as the Privy Council ruling in Sarkar Barnard & Co. v. Alak anjary 
Kuari? are both referred to in Mullah’s Commen! on the Transfer of Property 
Act, third edition at 1g side by side with other in the foot-notes in a 
passage which I may here quote. Says the learned commentator : 


“Tt is also necessary that the attesting witness should have signed for the purpose of authenti- 

cating the signature of the executant, and not as 2 scribe or as a person merely indicating his consent 

. to the transaction. A scribe, however, may perform a dual role. He may be an attestng witness. 
as well as the writer. The fact that he signed as an attesting witness must be properly proved.” 


I am of opinion therefore that the soundness of the ing in Paramasiod Udayan 
v. Krishna Padayachi? stand unaffected by the decision of Judicial Committee 
in Sarkar Barnard & Co. v. Alak Manjary Kuari?. It is a question in cach case which 
turns upon its own circumstances whether a scribe can, or cannot be, regarded 
as an attesting witness. In the result this second appeal fails and is dismissed with. 


& Co. v. Alak seed Kuaril. Theré the Judicial Committee summarily dismissed, 


costs. 
(Leave to appeal is refused.) 
V.PS. — Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. . 


Present :—Mnr. Justice Suspa Rao anb Mr. Justice PANGHAPAKESA AYYAR. 
Venkayalapati Kotaiah of Narasaraopet `.. Appellant.* 


Criminal trial —Exctra-judicial confessions— Wha can be acted upon. 


The grounds of rejection as well as tion of extra-judicial confessions in evidence are well mar- 
ked ; if confessions constitute the best idence as a person may be reasonably assumed not to admit 
facts detrimental to bis interest, they may also retard the of justice as there is ample scope for 
abuse in the hands of unscrupulous witnesses, over-zealous of state, ani, tn ecveptianial caes of 
the accused themselves, dominated by the idea of self-immolation actuated by design or hallucination 


or even mental defect. It is therefore a question of fact in each case, and it is for the ury or judge 

of the aforesaid 
confession will afford the sole basis of conviction. But in cases of homicide and such other similar 
grave offences it would not be safe to convict a person on the confession alone unless corroborated by 
other evidence ; but then it is a rule of prudence rather than of law. 


A against the order of the Court of Session of the Guntur Division in 
Case No. 41 of the Calendar for 1949. > 


K. S. Jayarama Aiyar for C. K. Venkatanarastmham for Accused. 
The Assistant Public Prosecutor (S. Govind Swaminaihan) for the State. 





1. ALR. 1925 P.C. 89. - 2. (1917) I.L.R. 41 Mad. 535. 
* Cri. Appeal No. 828 of 1949. 18th April, 1950. 


ay] VENKAYALAPATI KOTAIAH, In re. bs abs 


The Judgment of the Court was delivered by 


Subba Rao, 7—The Sessions Judge of Guntur convicted the accused under 
section 302 of Indian Penal Code and sentenced him to transportation for ` 
‘life. The corpse of Sayammal, the wife of the accused, was found at 12. 
noon on ist June, 1949, on a cot in the shed belonging to the accused. There 
were as many as ten injuries on the neck and hand of the deceased. The doctor 
who conducted the autopsy issued a posi mortem certificate which disclosed that the 
deceased died of shock and hemorrhage due to the multiple injuries inflicted 
on the deceased with an axe like M. O. rı. As P. W. 1 he opined that death must 
have been caused five hours before the commencement of the post mortem examin- 
ation which he did at 4-45 P.M., that is, according to his view the deceased must 
have died at or about 12 noon. 


There is some evidence in this case which establishes a powerful motive for 
the offence. P. W. 10 is residing in a house beyond two houses of the 
A few days prior to the incident, at midnight, she saw one person ing the 
accused’s house and she informed the same to one Pulliah, her Pighbour. Pulliah, 
as P. W. 11, deposed that, on being informed of the said fact, he told the same to 
-one Ramaniah, Venkataramiah and others, that when they called the accused, 
his wife, i.s., the deceased, told them that a man known to her had come and that 
when they caught the person who had entered the house and was trying to run 
away, the deceased interceded and asked them to leave the man. He further 
stated that the name of the man was Hanumantha Rao and that he informed 
-that fact to the accused. Venkataramiah, as P. W. 12, corroborates P. W. 11 
in regard to this incident. Ramaniah, as P. W. 13, further stated that the deceased 
and the accused’s mother abused them for catching hold of Hanumantha Rao. 
‘The fact that a eda a the house of the accused at midnight, that P. Ws. 
11, 12 and 13 caught him and left him off as the deceased and the accused’s mother 
interceded, and that that fact was intimated to the accused would afford sufficient 
basis for a deep-rooted suspicion in the mind of the accused about the character 
-of his wife. 

P. Ws. 3, 4, 5 and 7 say that, after the murder of Sayammal the accused 
stood at his threshold at about 12 o’clock, and said that he had killed his wife. 
P. W. 3 lives in the same street as that of the accused. P. W. 4 is a neighbour ; 
P. W. 5 lives in the next street of the accused and P. W. 7 lives opposite to the 
sched house. We have carefully gone through their evidence, and nothing 
‘has been elicited in the cross-examination which in any way detracts from their 
veracity. Indeed, P. W. 7, a man aged no pears goes alittle further and says that 
he saw the accused entering the cattle shed and that after a few minutes he came 
to the threshold and said that he killed his wife and that he must be’ saved. But, 
in the cross-examination he admits that he told the police that he came out of his ., 
house after hearing the alarm. We may therefore ignore the statement that this 
witness saw the accused eptering his cattle shed prior to the murder. These 
witnesses also say that, when they saw him at the threshold, there was blood on his 
hand, shirt and dhoti. 


The accused also made a confession (Exhibit P-2) to the village munsiff on Ist 
June, 1949, at 12-30 implicating himself in the murder. y 


The learned Sessions Ju on a consideration of the evidence, held that 
that statement was made after the accused was taken into the custody by the Head 
Constable and that therefore it was not admissible in evidence. For the same 
reason we also ignore that statement. But the Sessions Judge, having regard 
to the other evidence in the case, held that the accused committed the murder. 


In appeal the learned counsel for the appellant, Mr. K. S. Jayarama Ayyar,. 
contended that the conviction was based only on an extra-judicial confession, not 
corroborated by any other relevant evidence and that therefore the conviction was 
bad. 


a 
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Though the law in respect of extra-judicial confessions a to be well settled, 
curiously enough there is not a single reported decision of this Court in’ the long 
history of criminal justice. Therefore, it would be convenient ‘at this stage to 
ponailer the law ‘on’ the subject. z 

Greenleaf in his Treatise on the Law of Evidence (1883), Part 1, 14th 
Edition at page 279, states : 


“Whether extra-judicial confessions uncorroboraied by any other proof of the corpus delicti, are of 


could be founded ; and at most, the could only in proper caie be t to the torture ..... 
In each of the English cases usually cited in favour of the ency of evidence, there was some 
corroborating circumstance. In the United States, the pri s confession, when the cerpas dslicts 


is not otherwise proved, has been held insufficient for conviction ; and this certainly 
best accords with the humanity of the criminal code, and with the great degreo of caution applied 
in receiving and weighing the evidence of confessions in other cases, and it seems countenanced 
by approved writers on this branch of the law.” 


The learned author in Wigmore on A Treatise on the System of Evidence in 


Trial at Common Law, Vol. (1 , at page 2070, states the rules obtaining 
in England and in America in the following manner :— 
2070. (1) English Rule :— 


“ Whether the uncorrobarated confesion of the accused in a criminal 


casc is alone sufficient 

to a conviétion is a question which for more than a hundred years has been culpably left 

unse in Engliih law. F. t opportunities were presented for settling it, but they were not 

improved ; the law was in an unfortunate state of obscurity, subject to much difference of 
opinion. 

The, proposed rule in two variations ; by one, the corroborative evidence might be 


of any sort tever ; by the other, it must specifically relate to the corpws delicti, i.e., the fact of A 

The atter form tended to prevail; but in neither form did the ralo obuia a general oting, 

far it can be supposed to o at to-day e English and Irish Courts, it is apparen 

restricted to the case of homicide.” ki 
2071. (2) Rule in the United States : 


“ Tho conflicting stato of the English rulings left it open to the different courts of this country 
to choose.which rule they might please. Except in a few jurisdictions where no final settlement 
has been reached, they seem to have preferred wherever the question has come for decision, to 
adopt the Seed rule that corroboration was neocwary— chiefiy moved, in all probability, by Profemor 
ee ee certiinty accords with the humanity of the criminat 
‘ code and with the great degree of caution applied in receiving and weighing the evidence of confessions 

in other cases’, 

, In a few jurisdictions the mule is properly not Hmited to evidence concerning the corpus delicti = 
i.s., the corroborating facts may be of any sort whatever, provided only that they tend to produce a 
confidence in the truth of the confession 


But in mošt jutisdictions the stricter form of rule is taken, and the evidence must concern the 


corpus dslicti ;” 
` Russell, in his Treatise on Crimes and Misdemeanors of 1 , VU Edition, 
Vol. II at page 2156 expressed the statement of the gw in the following terms : 

“An extra-judicial confesion, if duly made and satisfactorily proved, is sufficient alone to warrant 

Boe ea rile, Recep td beac in chee he ee of Dicet eitera bit Stall © coatenion H 

& accep 1 in cases of murder or bigamy, or offences involving ti to property, 
all of which cosy involve mined quistitte flaw and Bee RTE n i 
Again, at page 2157 : 

ay E GF ESERE or alna wes Aa E aa ana e a ii ma aol De aicid 

sort of threat or violence, nor obtained by any direct or ied promise, however sli 
a Gy E eeror Ul any Garon: A by po ee , because under such Pa 
stances, the party may have been influenced to say what is not true.’ 

In Roscoe’s Digest of the Law of Evidence and Practice in Criminal Cases 
of 1921, 14th Edition at page 37 the learned author states the scope of extra-judicial 
co ions in the following manner : : 

“Whether extra-judicial confessions .. 2... uncorroborated by other proof of the corpus 
È PE E P a ae er r a E ra E cae has been the subject of 


a 
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But perhaps the true rule is that : ' An extrajudicial confession, if duly made and satisfactorily 

ere Se co caren Sey ene tenes eee 
t a asa 

ms ffcnoes involving title to property, all of which may inyolve mixed questions of law and fact.” 

Phipson on-the Law of Evidence, 1942, 8th Edition, at page 249 expressed 
the same rule as follows : i 

“A confession duly made and iátisfactorily proved is, in sufficient to warrant a conviction 
without corroboration. But this general rule been t not to apply to confessions of murder.’” 

Coming to the case-law on the subject, a passage from the judgment of Fitz- 
gerald, J., in R. v. Unkles1, may usefully be extracted : 

“ The rule is rather one of judicial practice than of the law of evidence ..... It would 
perhaps at present be more correct to define it thus, that a accused of homicide ought not to be 
Perea Erin own Confeacon merely, without proof of the Ending of the dead body or evidence 
aliunde that the party alleged to have been murdered is in fact dead. 7 

In Nazir Jharudar v. The Emperor?, the learned Judges say : : 

“ As has aften beon said, whero a casc is dependent upon circumstantial evidence, we often find 
a confession to bolster up that circumstantial evidence.’ 

It is no doubt true that this caution must be_borne in_mind in appreciating 
the evidence in each case. 

In Harold White v. The King*, the Judicial Committee also administered a 
similar caution in appreciating evidence in regard to confessions ; their Lordships 
say: ° 

“ Confessions are not always true, and they must be checked, more ly in murder 
casks, in the light of the evidence on record to see if they carry conviction. It would be dangerous 
in the extreme to act on confessions put into the mouth of the accused by a witness with a strong 
motive for implicating some onc else in the murder and uncocroborated from any other source.” 
These observations were made nave “regard to the facts of the particular case 
before the Judicial Committee, and they cannot be understood to have laid down 
an inflexible rule oflaw that convictions should not be made on uncorroborated 
confessions. 

pe ae v. King‘, we had occasion to deal with a retracted judicial confes- 
sion, and we held, having regard to the facts of that case, that a conviction. can 
be based on a retracted confession without corroboration if the reasons given by 
the accused for withdrawing from the confession are palpably false. We also 
expressed the view that, as a rule of prudence, it is generally unsafe to convict a 
person on a retracted confession alone. j . : 

Having regard to the aforesaid opinions of the learned authors and the case- 
law on the subject, the law in Sopa to extra-judicial confessions may be stated 
thus. The grounds of rejection as well as of the reception of confessions in evidence 
are well marked ; if confessions constitute best evidence, as a person may reasonably 
be assumed not to admit facts detrimental to his interests, they may also retard the" 
progress of justice as there is ample scope for abuse in the hands of unscrupulous 
witnesses over-zealous officers of state, and, in exceptional cases, of the accused 
themselves, dominated by the idea of self-immolation actuated by design or halluci- 
nation or even mental defect. It is therefore a question of fact in each case, and - 
it is for the Jury or the Judge, as the case may be, to find out whether such a confes- 
sion is voluntary or induced by any of the aforesaid reasons. Though we cannot 
lay down as an inflexible rule of law that in no case an extra-judicial confession 

\ will afford the sole basis for conviction we are of the opinion that in the case of 
homicide and such other similar grave offences it would not be safe to convict 
a person on the confession alone unless corroborated by other evidence. This is 
a rule of prudence rather than oflaw. The nature and the quality of corroborative 
evidence must again necessarily depend upon the facts of each case. : 

` We shall now proceed to apply the aforesaid principles to the facts of this 
case. Ona Carel scrutiny of the evidence ie fo owing facts emerge : 


1. Ir. Re. 8 QL 40, 58. 3. gas) M.W.N. 560. 
2. (1905) 9 QW.N. 474 at 477. 4 (1949) 1 MLJ. 386. 
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(1) The incident in the night’ few days priot to the murder discloses a 
sufficient motive for the crime. . 


2) The dead body was found covered with wounds and smeared with 
b Sie Col ar. Hie, shed Belongine, 10. Mie Atrae and the, Moodramed aze 
-was lying near by. i 

(3) The medical evidence approximately fixes the A R at abit 12 noon. 

(4). At or about that time the accused stood on the threshold of his house 
‘and said that he had killed his wife, Patean the ilieaniag: Qie itneg i 

(5) There was blood on his hands, shirt and dhoti. 


(6) Only in the Sessions Court the enti made an attempt to explain 


the blood stains on his body by stating that h t over his wife’s body. The ` 
explanation to our mind appears to be an ught ; and does not carry 
conviction. 


On these facts the extra-judicial E E E E E E EA 

rted by corroborative evidence not only of the corpus delicti but also by the 
oer facts stated above. Further, the statement of the accused -standing on the 
threshold of his house and crying out that he killed his wife may also be relied 
upon as a piece of circumstantial evidence. The accused who loved his wife, 
killed her with an axe because of his own overpowering suspicion of her unchastity’ 
when she was lying on a cot in his shed, threw the axe near the cot, and cams 
out with bloodstained clothes and, in a fit of agony and penitence, p 
that he had killed his wife. His conduct soon after the murder, e eating at 
the threshold smeared with blood and proclaiming his offence is really an impor. 
tant piece of circumstantial evidence which the wer Court was certainly right 
in taking into consideration in convicting the accused. 


We therefore hold that there is sufficient legal oa for convicting the 
accused. The conviction and sentence are confirmed and the appeal is dismissed. 
V.P.S. ——— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mkr. Justice BALAKRISHNA AYYAR, 
Padma Bivi Ammal .. Petitioner" 


. 
7 


U. 4 rae 
J. M: Mohammad Mohideen Rowther and others .. Respondents. ° 
Court-Feas Act (VIO j partition —P. that rileari 
MTT I AS r ah a 


In a suit for ition, the plaintiff put forward his case in the plaint that two documents pur- 
” porting to be releasing her rights in the suit properties, were fi and therefore void and in 
the alternative that they were vitiated by.frand, misrepresentation undue influence. 


Pe get oe e laintiff must seck to set aside the alleged release 
intii, before abe ctn rid of Tie documents mist pay. the iate court-fee 

fe eee The recital in does not ‘secure 
sip nancy the SIMBA andl Whe analogy Soe en Gl cof purchase money docs ot apply ma such en 
conferred by statute and does not flow from the document. sale in aL 

4 documents sccuring money ar other property having such value’ me alc 


Sodemma v. Krishnamurthi, A.I.R. 1938 Mad. 824, followed. 4 

Petitions under section 115 of Act V of 1908 praying that the High Court 
-will be. pleased to revise the orders of the Court of the Subordinate Judge, TEG 
dated gist August, 1949, in O. S. Nos. 10 and 11 of 1949, respectively. 

G. R. Fagadisan for Petitioner. 


The Government Pleader au Kuttikrishna Menin) and G. Jagadisa Pie for 
» Respondents. 





* Q.R.P. Nos. 1306 and 1307 of 1948... ` _ 25th February, 1950. 


'y 
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The Court delivered the following 


Jupomant.—The plaintiff in O. S. Nos. 10 and 11 of 1949 on the file of the 
Sub-Court, West Tanjore, is the petitioner in both these cases. The question 
for determination in both these petitions is the same and therefore they may be 
dealt with together. ` 


-~ The plaintiff is a Muslim lady. Two of her sons, Mohamed Ismail and 
Mohamed Ibrahim, died some time before the suits were filed. She sued for 
partition of her one-sixth share in the properties of her deceased sons. On 4th 
January, 1946, two documents had come into existence, under which for a con- 
sideration expressed in those documents to be Rs. 5,000 the plaintiff released her 
rights in the properties of her sons in favour of some of the defendants in the suits. 
“It is obvious that if these documents are valid and binding on the plaintiff her 
suits must fail. The plaintiff’s case in of these release deeds is set out in 
paragraphs 4 to 7 of the plaint. Therein the plaintiff alleged that her son, 
Abdul Arie took her mark in two documents, of the contents of which she was 
apprised. Abdul Aziz told her -that some documents were required, in order 
that she might not be put to the inconvenience of attending public offices and 
Courts in connection with the management of the estate of her deceased s008,— 
the suggestion thus far being, apparently that ahe was executing some power of 
attorney. But actually undue advan was taken of the possession of these 
documents and the release d brought into existence. Thus far the- 
case of the plaintiff would be a simple one and in substance to the effect that these 
documents were really fo ones. Under section 4 Indian Penal Code, a 
person is said to make a document who dishonestly or fraudulently causes 
any person to execute a document, knowing that such person by reason of deception 
practised upon him does not know the contents of the document. Whether we 
read the averments of the plaintiff as amounting to an allegation that her mark 
was taken to blank pieces of paper, on which these release deeds were subsequently 
engrossed, or, whether her mark was taken to documents already written up, she 
being told that they were some other kind of documents, in eithtr case, the docu- 
ments would be void, and the plaintiff would be entitled to ignore them and ask 
` for partition. In the plaint, however, there are certain other allegations which 
suggest that the case of the plaintiff is not merely one of fraud making the docu- 
ments void but something more or something in the alternative. The allegations 
in this regard are not all set out consecutively being spread over a number of 
paragraphs ; but, when read together, they do definitely t that the plaintiff 
was putting forward an additional or alternative case, y, that the documents 
were vitiated by undue influence and that therefore they are voidable. Thus in 
paragraph 4 we find: : 

“The plaintiff now understands that he had taken undue advantage of it and practised undue 
influence and fraud and brought about the alleged release deeds... ...... ? 
Again, in paragraph 5: ` l 

The plaintiff is a purdanashin woman unable to read or write or even sign her name. She 
was very old and advanced in an i old at that time ..... She had no independent 
advice. She was then imm in grict at i i i 


Finally in paragraph 7: ; 

“ The plaintiff submits that the said deed was reall not executed by her or with her free consent 
and knowledge and that it had been obtained from her by misrepresentaton and faud ami a of oo 
‘The language used is“reminiscent of and was very probably suggested by several 
decizions of the Judicial Committee and would have been wholly out of place 
unless at the back of the plaintiff’s mind there was the intention to put forward 
ah alternative case, of undue influence. If a document is im on the ground 
of undue influence, it would be not wholly void, but only voi ble, and the plaintiff 
before she can get rid of it, must pay the appropriate Court-fee for its cancellation. 

35 
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This makes it necessary for me to refer to some of the other points raised by 
Mr. Jagadisa Aiyar. In these two “ release deeds,” it was alee that the plaintiff 
had received a sum of Rs. 5,000 for giving ee rights in properties of her 
sons. We must therefore, argued Mr. Jagadisa Aiyar, read these documents as 
“ securing ” a sum of Rs, 5,000 to the plaintiff within the meaning of section 7 (iv-A) 
of the Court-Fees Act. He sought to reinforce this argument by way of analogy 
to a vendor’s lien for unpaid purchase money. A sale deed may recite that a 
certain consideration had been received. If, nevertheless, it is established that 
no consideration was actually paid, it will be open to the vendor to enforce his 
(vendor’s) lien. In that light, a sale deed can be treated as “ securing” the sale 
price to the vendor ; similarly, the release deeds in this particular case may be 
treated as “ securing” a sum of Rs. 5,000 to the plaintiff. I do not consider 
that the reasoning of Mr. Jagadisa Aiyar is Sound. What are called release deeds 
in this case do not “ secure ” the sum of Rs. 5,000 in any sense in which that word 
is understood. ‘There is a recital*in the d that the money had been received. 
The recital may be true, or it may be false ; but that recital does not “ secure” 
any money to the plaintiff. Nor does the analogy of a lien for unpaid purchase 
money really apply. .That lien is conferred by statute and does not flow from the 
document. 

The second argument of Mr. Jagadisa Aiyar is that section 7 (iv-A) would 
apply only where a person is a party to a document and that when the allegation 
is that he had been really deceived into affixing his signature to the document, 
he cannot be really treated as a party to the document and that therefore he is not 
bound to seek it to be set aside. He referred to the decision in Raja Singh v. Chaichoo 
Singh!, where it is pointed out that there is no real execution of a document unless 
the mind goes with the hand that affixed the signature. In other words, before 
a document can be said to have been executed, it is not sufficient to show that a 

icular person affixed his signature. It must also appear that he signed it, 

wing that he was signing that icular document and intending to do so. 
In the present case, according to the allegations in the plaints, it would not be 
right to say that the plaintiff put her mark to these documents, knowing them 
to be release deeds. In this view of the matter, argued Mr. Jagadisa Aiyar, she 
cannot be asked to pay court-fee for its cancellation. This argurnent would have 
been sound, if the allegations in the plaint had been confined to the plea of fraud 
and deception making the plea in effect a plea that the documents were forgeries. 
But as y stated, there is an alternative case set out in the plaint, namely, 
that the document is voidable. 

The last argument of Mr. Jagadisa Aiyar amounts to this. The documents 
purport to be release deeds and it would not be right to treat them as documents 
“ securing’? property, having a money value, so as to make applicable sub-para- 
graph (2) of section 7 (iv-A) which provides that the value for p of court- 
ce shall be deemed to be the value of the property in respect of which the docu- 
ment was executed. It is true as has been pointed out in earlier cases that the 

“ documents securing money or other property having such value” is not 
a happy one. But it is clear that this phrase bas been held to include sales and 
also release deeds (see Sodemma v. Krishnamurti*), where the learned Judge states 
as follows : i . 

“Tt seems to me that the document which is sought to be set aside must of itself have secured the 
pr , that is, there must have been a conveyance of the said property or a release of rights there- 
er which would operate as an extinguishment of the right of the person conveying or releasing.” 

It is now too late to seek to alter the meaning in which that phrase has so far been 
understood. 

In the result, both the civil revision petitions are dismissed with costs (one set 
in C. R. P. No. 1306 of 1949 only.) . 

Time for the payment of court-fee : two months from the date of the receipt 
of records. À 
__V.P.S. —— Petitions dismissed. . 


1. AIR 1940 Pat. gor. ` a. AIR. 1938 Mad. 824. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. Justiog SATYANARAYANA RAO AND MR. Justicg VIswANATHA 
SASTRI í 


Payingatan Chappan and others i -. Appellants* 


D. 
Kelu and others fa .. Respondents. 
X Malabar Ti Act (XIV I > Sectien ‘Swit for eviction '—Moeaning Benefit of the 
right to purchase Ki Pee ene ae et F 5 
The expreésion ‘suit for eviction’ in section 3 of the Malabar Tenancy Act, must be 
controlled by reference to ‘the general scheme of the Aot aa appearing in sections 14 and 20 of the 
Act. So construed in conformity with the rest of the provisions of the Act and under general law 
suits for redemption of an othi cannot ordinarily be treated as suits for eviction or recovery of 
possession. 
Section 33 when it of suits for eviction contemplates a suit of the kind referred to in sections 
14 and 20 of the Act as such a suit ls between the tenant and his immediate landlord, the benefit 
conferred by section 33 must be confined to the tenant who is sought to be evicted in a suit for eviction 
-and cannot be extended to a sub-tenant of the tenant, The tenant in the context can only refer to 
an immediate tenant of a landlord. 
fee ne BoE Sen ie Cea arhi, a tenani the olidas (even thang 
he might satisfy the ition of tenant’ under the Act) cannot apply under section 99 of 
Act for purchasing the kudiyiruppu in which he has been residing for the requisite period. 
Appeal inst the decree of the District Court of North Malabar in A. S. 
No. g1 Gt ab: peed i a eae Court of the District Munsiff 
of Payyoli in O. S. No. 57 of 1945. 
S. Venkatachala Sastri for Appellants. ` 
A. Achuthan Nambiar and V. P. Gopalan Nambiar for Respondents. 
The Court delivered the following 
Jupaments: Saiyanarayana Rao, J—Defendants I, 2, 3 5 and 6 are 
the appellants in this second appeal. This second appeal raises an important 
and interesting question under the Malabar Tenancy Act, 1929 (Act 
XIV of 1930). The suit out of which this second appeal arises was instituted 
for redemption of an othi (usufructuary mortgage), and for recovery of 
possession of the plaint scheduled properties, which consists of two items, on 
payment of the othi amount of Rs. 50 and the value of the improvements 
after i certain other deductions which are not very material. The 
document on which the suit was based is Exhibit P-1 an othi marupat dated 
15th January, 1921, executed by one Kannan, a predecessor of the first defendant, 
in favour of Chandu, a predecessor of the plaintiff. Defendants 2, 3 and 6 were 
impleaded as persons who were in actual possession of the items. endants 2 
aaa 6 obtained a sub-lease from the first defendant of item 1 and the third defendant 
a sub-lease from the first defendant of item 2. The rincipal question apart 
from the question of the valuation of the improvements daa 
related to the right of the sub-lessees defendants 2, 3 and 6 to purchase kudiyiruppu 
under section 33 of the Malabar Tenancy Act. Deen 
the suit R. I. A. No. 2154 of 1945, claiming benefit of section 33 of the Act and 
the third defendant POEs dilek application R. I. A. No. 7904 of 5, for 
app 


ications 


*S.A. No. 676 of 1947. 8th February, 1950. 
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‘Court of North Malabar. The District Court substantially agreed with the view 
of the District Munsiff and confirmed his decision. Hence this second appeal. 


j The only question, therefore, that arises for determination is whether the 
defendants 2 and 6 and the third defendant are entitled to claim under section 33 
of the Act to purchase the rights in the kudiyiruppu by paying the market price 
of the land. 

The view of the Courts below, that Exhibit P-1 created only a relationship 
of a mortgagor and mortgagee between the plaintiff and the first defendant and 
that therefore the defendants were not tenants cannot be accepted. The 
definition of a “tenant” in section 3 (b) of the Act includes an intermediary also 
within it. It reads as follows : 

“ Tenant means any person who has paid or has agrocd to pay rent, or other consideration 
for his being allowed by another, to enjoy land of the latter, andincludes an intermediary, a 
kanamdar, a kuzhikenamdar and a verumpattamdar of any description.” 

This definition was considered by the learned Chief Justice and my learned brother 
in a recent decision in Govindan Nair v. Appukutty!. The question that arose for 
consideration by the Bench was: : 

“ Whether an othidar or a usufructuary mortgagee who has in his turn parted with the actual 
posession of the land to others would be a tenant entitled to the benefit of the provisions of Madras 
Act XVII of 1946.” 

Section 2 (b) of that Act provides that the expressions “ eviction ”, 
“ holding”, “rent” and “tenant”, shall in relation to cases governed by the 
Malabar Tenancy Act, 1929, have the same meaning respectively in that Act. 
The othi deed which was considered by the learned Judges constituted a relationship 
of an intermediary within the meaning of the definition even if he was not strictly 
a tenant and the mortgagor was not strictly a landlord in the sense of a lessor. 
In view of this decision it must now be held that the relationship that was constituted 
by this document between the plaintiff and the first defendant was that of a landlord 
and tenant as defined by the Malabar Tenancy Act, 1929. The opinion to the 
contrary of the Court below is clearly wrong. 


The further question that arises for consideration is if the first defendant is a 
tenant within the meaning of the Act, are defendants 2, 3 and 6, who are the sub- 
tenants of the first defendant entitled to the benefit of section 33 of the Act. The 
contention that has been strongly pressed before us by the learned advocate for 
the appellants is that the definition of tenant in the Act is wide enough to include 
even a sub-tenant and therefore, even if defendants 2, 3 and 6 were not immediate 
tenants of the plaintiff and even if plaintiff is not their immediate landlord, they 
would be entitled to the benefit of section 33 as the word “ tenant ” in the section 
should not be restricted to an immediate tenant of the plaintiff, who is a landlord. 
In order to understand the scope of section 33 it is necessary to examine the scheme 
of the Act, as the matter in my opinion, cannot be di of by merely looking 
at the definition of “ tenant” under section 3 (b) of the Act. A support of the 
argument our attention was drawn to the various provisions in the Act, where the 
Act, when it is intended to refer to an immediate landlord expressly stated so, 


as for example in section 11 and other sections, From this it was that 
as ‘tenant’ is used in a general sense in the section the claim under section 
by a tenant need not necessarily be against his immediate landlord, but it may 


be even against the landlord of his landlord. f 
'” Section 33, which is the first section in Chapter VI relating to kudiyiruppus 
runs as follows :— : 

“In any suit for eviction relating wholly or in part to a kudiyiruppu, which has been in the 
continuous occupation of 2 tenant or the members of his family for ten years on the date of the 
institution of the said suit, such tenant shall be entitled to offer to purchase the rights in the kudi- 
yiruppu, of the landlord seeks to evict him, at the market price on the said date.” 

This right, therefore, of a tenant is available only in a suit for eviction. Eviction 


is defined in the Act in section 3 (e) as meaning : - 








1. (1949) 1 M.LJ. 475- 
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“ recovery of possession of land from a tenant and includes the redemption of a kanam.” 


So that the definition contemplates two classes of suits—suits for recovery of 
possession of land and suits for redemption of a kanam. This definition indicates 
that but for the inclusive provision suits for redemption cannot ordinarily be 
treated as suits for recovery of possession. Apart from this definition it is common 
knowledge that under the Court-Fees Act a suit for redemption requires payment 
of court-fee under section 7-d (ix) while suits for possession fall under section 7d (z). 
Under law generally there is a clear distinction between suits for récovery of posses- 
sion as such and suits for redemption. No doubt, in a suit for redemption, if the 
amount payable to the mortgagee, as determined by the preliminary decree, is 
deposi the mortgagor would be entitled thereafter to recover possession. 
Notwithstanding this fact suits for redemption are not treated as suits for recovery 
of possession. Further, as the Act intended to confer the benefits contemplated 
by it only to certain classes of tenants and not upon others the definition purposely 
did not include other suits for redemption within the definition of eviction. This 
can be made clear by comparing the definition of ejectment contained in the 
Malabar Compensation for Tenants Improvements Act, 1899 (Madras Act I of 
1g00) with the definition of “ eviction ” in the Malabar Tenancy Act, 1929. The 
former Act includes in the definition of “ ejectment ” redemption or recovery of 
possession of land mo ed. So that all suits for redemption whether they are 
suits for redemption of othies or other mo are within the definition 
and the definition of ‘tenant’ in that Act is also wide enough to include even 
inne or oe RE within it, the object of that Act to confer the 
t of e value of improvements on all tenants. Whether the 
way of kanam or by othi or in other forms, the tenant is entitled 
© tiie Be benefit riot the Seine of the improvements as provided under that Act. It is 
therefore difficult to treat the present suit for redemption of an othi as a suit for 
eviction within the meaning of section 33 of the Act. 


Apart from this, in my opinion, more light is thrown upon the class of suits 
contemplated by section 33 by an examination of the other provisions of the Act 
where provision is made for eviction under certain contingencies by the landlords 
of certain classes of tenants. The Act refers to a jenmi, kanamdar, 
and verumpattamdar eee verum | paar! and customary verumpattamdar. 
It confers under Chapter III a fixi Tonie upon the cultivating verumpattam- 
dar. (Vide section 10). In that pter provision is made under section 14 for 
eviction of the cultivating verumpattamdar frorn his holding at the instances of 
his landlord but the eviction is confined to grounds specified in the section and 
to no others. As regards the other tenants the right of the landlord to evict them 
is conferred by section 20. That section contemplates an eviction of customary 
verumpattamdar, kuzhikanamdar or kanamdar at the instance of his landlord 
and here again only on specific grounds and on no others. Reading the two’ 
sections together the persons against whom suits for eviction can be instituted under 
the Act are either the cultivating verumpattamdar under section 14 or customary 
verumpattamdar, kuzhikanamdar, or kanamdar under section 20. But the 
Legislature is careful enough in these two sections to indicate that such a suit can be 
instituted only by his landlord, meaning his immediate landlord, so that if the 
immediate landlord of the kanamdar wants to institute a suit for cjectment of his 
kanamdar and there are sub-tenants under the kanamdar, he cannot institute 
a direct suit against the sub-tenants without impleading the kanamdar under whom 
the sub-tenants have derived title. But if the suit is one for eviction of the kanamdar 
and the persons who derived title from him, it can o be on the grounds 
enumerated in section 20 and no others. Similarly, if the landlord wants to 
institute a suit against his tenant, he can only do so on the grounds mentioned in 
section 20. So that in all cases of landlords, for eviction of either cultivating verum- 

or customary verumpattamdar or kuzhikanamdar or kanamdar, the 
eviction can only be in one of the modes indicated in the Act and on the grounds 
specified in it and on no others. The reason is in the case of eviction under sec- 
tion 20 it is open to a tenant in such a suit to apply for a renewal of the lease in 
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his favour by his landlord and the obj-ct of the Act is thus to confer fixity of tenure 
to that extent upon the other intermediate tenants. As stated already, the fixity 
of tenure of the cultivating verumpattamdar was recognised by a statutory decla- 
ration of that right under section 10 of the Act. Section 26 which has been referred 
to in the course of the arguments enables the tenant who is in actual possession 
of the holding and who had obtained a renewal of the lease from his immediate 
landlord either before the Act or under section 2 Bias the Act practically to 
compel, as it were his landlord to obtain a eel of his lease from his landlord, 
if his landlord abstains from obtaining the said renewal. Section 43 of the Act 
is the only section in which, apart from section 26, the rights of the sub-tenant 
are adverted to in cases where there is a restoration of the rights of the tenant either 
under section 15 (1) or section 21 (1) of the Act. 


The effect of these relevant provisions in my opinion, is to establish that the 
Act does not contemplate any other mode of eviction of a tenant except on the 
grounds specified in tie Act, and against persons indicated in the sections 14 and 
20 of the Act. Section 33 therefore, when it speaks of suits for eviction, contem- 
pens a suit of the kind referred to in section 14 or in section 20 and no others. 

ere is no other mode of eviction of a tenant under the Malabar Tenancy Act 
t under section 14 and under section 20. Such a suit is between the tenant 
onc is immediate landlord, which is made clear by the languages of sections 14 
and 20. Therefore the benefit conferred under section 33 of the Act must be 
confined to the tenant who is sought to be evicted in a suit for eviction which has 
been permitted by the Act to be instituted by the immediate landlord of the tenant. 
The benefit cannot, therefore, extend to a sub-tenant of the tenant as the landlord 
of the tenant cannot eject the sub-tenant of the tenant directly by a suit instituted 
against him. The tenant in the context can only refer to a tenant of an immediate 
landlord. If really section 33 was intended to confer benefit on the sub-tenant 
as well there is no reason for not making reference to him as it did in section 43. 
Further the beneficial provisions of the Act are intended to be confined only to 
certain classes of tenants is clear from sections 21 and 22 which provide that cus- 
tomary verumpattamdar, kanamdar, kurhikanamdar alone are entitled to apply 
under the Act for a renewal of a lease. Those are the very persons against whom 
a suit for eviction lies under section 20. Though from tht definition of the word 
‘tenant’ it is possible to contend that it includes also sub-tenants having regard 
to the fact that the relief can be claimed by a tenant only in a suit for eviction as 
contemplated by the Act, it must follow that a sub-tenant is not entitled to claim 
benefit of the provision in section 33 and is not entitled to offer to purchase the 
right in the kudiyiruppu. Act I of 1g00 is wider in its ambit and is intended to 
confer the benefit of the rights recognised under that Act on tenants such as lessees, 
sub-lessees, mortgagees, mortgagees and soon. While the Malabar T: 
Act of 1929 is restricted in its scope and benefits of the provisions of that Act are 
confined to the verumpattamdar, cultivating verumpattamdar, customary verum- 
pattamdar, kuzhikanamdar, kanamdar, the main advantages conferred under. 
the Act are the fixity of tenure, the restricted right of ejectment and fixation of 
fair rent so far as those tenants are concerned. Of course a tenant even in a suit 
for ejectment contemplated by the Act is entitled to take advantage of the provi- 
sions of the Act I of 1g00. But if he takes advantage of these provisions, it is need- 
less tò say, that he is not entitled to invoke the provisions ting to the renewal 
of lease and othet similar advantages. Section 49 of the Malabar Tenancy Act 
provides that the provisions of the Improvements Act shall apply in all cases of 
eviction to which this Act applies. The object of this provision, I think, is to ae 
an option to the tenant whether he was taking advantage of the provisions of Im- 
provements Act of 1g00 or whether he would have recourse to the beneficial 
Provisions of the Act of 1929. - 


In my opinion, therefore, from an examination of the scheme underlying 
the provisions of the Act, the benefits under section 33 do not extend to a sub- 
tenant. . pe z 3 : 
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There is a decision of Happell, J: in Pottentakath Kunholan v. Krishnan.1 In 
that case the question that arose for decision was whether the usufructuary mort- 

from the sub-kanamdar was entitled to the benefits of section 33 of the Mala- 
ba Teun Act. The applicability of section 33 seems to have n conceded 
and the only point argued was that the respondents were not tenants as they were 
usufructuary mo ces within the meaning of section 58 (d) of the Transfer of 
Property Act, an t such usufructuary Sa ce were not tenants and that 
the intention of the Legislature was not to include within the definition of a tenant 
a usufructuary pa es and to confer upon him the benefits of section 33 of the 
‘Act. In view of the later decision of the learned Chief Justice and my learned 
brother in Govindan Nair v. A 2, the view of Happell, J., seems to be wrong. 
In order to decide whether any relationship is created in such circumstances, the 
test need not necessarily be rahe: the transferee of the mortgagee is liable to 
pay rent under the deed or not, but whsther the relationship brought about by the 
document was not that of an intermediary within the meaning of the statute, as 
the definition of tenant under section 3 (v) of the Act includes expressly an inter- 
mediary also. If as the learned Judges held in that case the othidar was an inter- 
mediary and therefore a tenant within the meaning of the Act the view of Happell, J., 
must be deemed to have been overruled by the decision of the Bench. 


There is no decided case on the point and we have to consider the question 
upon the | of the statute and the scheme underlyi its provisions. For 
these reasons T Ara the decision of the lower Court that the appellants are not 
entitled to the benefit of section 33 of the Malabar Tenancy Act is correct and the 
second appeal fails and is dismissed with costs. 


Viswanatha Sastri, 7—The point that arises for our decision in this second 
appeal is whether in a suit by a jenmi for redemption of a Malabar othi, a tenant 
oF the othidar js entitled to apply under section 33 of the Malabar Tenancy Act, 
hereinafter referred to as the Act, for purchasing the kudiyiruppu in which he has 
been residing for the requisite period. Pottentakath Kunholan v. Krishnan’, Happell, 
J., accepting the concession made by the learned advocate for the landlord in that 

fa t a sub-tenant was entitled to the benefit of section 33 of the Act. 
The point, however, has now been fully argued before us by the learned counsel 
for both sides. I am free to confess that during the course of the arguments my 
mind oscillated considerably, and I have not reached a confident conclusion though 
T have settled down to the view that I must agree with my learned brother. 


The object of section 33 is to secure to kudiyiruppu holders freedom from 
eviction by enabling them to purchase the kudiyiruppu. It is no doubt true, as 
pointed out by the learned advocate for the appellants, that this object would .be 
defeated in many cases if it were to be held that a sub-tenant is not entitled to the 
benefit of that section. At the same time the section subjects landlords to a com- 
pE acquisition of their property against their wishes and in this sense it inter- 

eres with proprietary rights. But ship is not a final consideration in a matter 
of construction and our duty is to see not what the Legislature might in our Fanes 
reasonably have done, but what it has actually done. It is, however, a relevant 
consideration in a matter of construction that a large number of cases comi 

within the apparent scope of the enactment should not be denied the relief whi 

the Act gives unless the Court is driven to that conclusion. Not only cases where the 
subject-matter of the suit is a kudiyiruppu, but also cases where it is part of the 
subject-matter of a suit for eviction, fi within the ambit and scope of section 33. 
In suits for eviction against kanam or kuzhikanam tenants or even veruñpattamdars 
it is usual to find one or more persons who are in possession of kudiyiruppus under 
them impleaded as parties and the kudiyiruppu holder is often the last of a series 


of tenants, one holding under the other. question is whether section 33 res- 
tricts the right af purchasing the kudiyiruppu to the tenant who holds immediately 


1. (1942) a MLJ. 154- e. (1949) 1 M.L.J. 475- 
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and directly from the landlord who seeks to evict him. In this case, the kudiyiruppu 
is sought to be purchased by a tenant of an othidar from the jenmi. 


The term ‘landlord’ as defined in section 3 (2) of the Act means a person 
under whom a tenant holds and to whom he is liable to pay rent or michavaram. 
- A kanamdar, a sub-kanamdar, a kudiyiruppudar or a verumpattamdar would be 
a landlord ots a vis the tenant holding under him and a jenmi would be the landlord 
of the kanamdar. The expression ‘landlord’ is therefore wide enough to include 
all persons above the last of a series of derivative tenure-holders. The word 
“ Tenant” as defined in section 3 (v) of the Act means any n who has paid 
or agreed to pay rent or other consideration for his being allowed by another to 
enjoy the land of the latter. The definition is very wide and includes not only 
the tenant holding from and standing in direct relation to a landlord like the kanam- 
-dar under a jenmi, but also the tenant of the kanamdar and the sub-tenant of that 
tenant. We have held that an othidar Who had parted with possession to his 
own tenant would be an intermediary and therefore a tenant. The definition 
of ‘landlord’ and ‘tenant’ is so comprehensive as to include persons besides 
those standing in dircct and immediate relationship of landlord and tenant. A 
jenmi would be a landlord in relation to a tenant of kanamdar. In respect of 
property held under a kanam, the “ tenant” would include not only the kanamdar 
but also kuzhikanamdar and verumpattamdar and the tenants holding under them. 
In Malabar, it is very common to find in t of a single holding several persons 
holding under derivative titles as kanam , sub-kanamdars, i dars 
- or verumpattamdars. Except the jenmi other persons holding lands are tenants 
but they may at the same time be landlords so far as persons holding under deri- 
vative titles from them are concerned. A kanamdar is a landlord so far as a tenant 
holding under him is concerned; but he is also expressly included in the term 
“tenant”. Similarly a kuzhikanamdar or non<ultivating verumpattamdar comes 
within the definition of a ‘tenant’ in section 3 (0), though he may be a landlord so 
far as persons holding under him are concerned. To this extent, the argument 
of the appellant is supported by the definitions of “landlord” and “ tenant ”. 
‘ Evictions’ is de in section 3 (e) as the recovery of possession of land from 
a tenant and includes the redemption of a kanam. Normally speaking, a suit for 
eviction is different from a suit for redemption. The word ‘eviction’ is ordinarily 
confined to suits by a landlord against his tenant or by a n having title Ss 
a trespasser for recovery of possession, and as my learned brother has pointed out, 
it is apparently in the sense of a suit by a landlord against a tenant that the expres- 
sion has been understood in the Act. Otherwise, if a suit for eviction was meant 
to include a suit for redemption, there would have been no necessity to expressly 
include a suit for the redemption of a kanam within the definition of “ eviction ”. 
The incidents of a suit for redemption and a suit for eviction vary considerably. 
In a suit for redemption, apart from the fact that the valuation has to be with refer- 
ence to the Pin amount of the mortgage, accounts between the mortgagor 
and the mo ve to be taken oe to the rules prescribed by the contract 
and statute and relief granted as a result o the taking of such accounts, In an 
ordinary suit for eviction by a landlord against his tenant, there may be a claim 
for recovery of arrears of rent ; but there is no further liability on the of the 
person in possession to render accounts. It is true, as pointed out b learned. 
advocate for the appellant, that in section 3 (1) of Malabar Compensation 
for Tenants’ Improvements Act (Act I of 1900); a lessee, sub-leasce, mo 

and sub-mo e are all included in the definition of a ‘tenant’ and under 
section 3 (2) of that Act ‘ ejectment’ includes redemption or recovery of possession 
of the land held on a mortgage. Section 6 of that Act entitles a tenant as defined 
in that Act to be paid compensation on ejectment. But the wide definition of 
“ ejectment ” in that Act cannot be bodily imported into the Malabar T. 

Act, which is a self-contained enactment so far as ejectment of tenants by landlords 
is concerned. 

~ Attention is drawn by the learned advocate for the respondent to the definition 
of the word ‘rent’ in section g (u) of the Act as referring to what is payable in 
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money or kind or in both to a person entitled to the use or occupation of a land 
by another permitted by the person so entitled, to have use or occupation of the 
land. Itis argued for the respondent that section 34 (4) of the Act, which requires 
a tenant desirous of purchasing a kudiyiruppu to deposit the arrears of rent or 
michavaram payable by the tenant throws light on the interpretation of section - 
33 of the Act and demonstrates that it is only a tenant of the landlord seeking eviction 
and not a sub-tenant that is entitled to the relief given under section 33. I do not 
sec how this result follows. The reference to the rent or michavaram in section 
pa (3) (a) and (4) of the Act may be to the rent or michavaram payable to the 

ord who is seeking eviction by his own tenant and not the rent or michavaram 
payable by the tenant seeking relief under section 33 to his own immediate landlord 
or intermediary. This interpretation is consistent with the eral principle that 
the rights of a landlord should not be jeopardised or prejudiced by the granting 
of a sub-lease by the tenant. Or it may be, that the expression “ the arrears if 
any, of rent payable by the tenant” in section 34 (3) (a) has to be construed as being 
applicable only to cases where arrears of rent are due by the tenant seeking relief 
under section 33 to the plaintiff landlord, and not to other cases. But whichever 
way it is looked at, I do not consider that section 34, sub-sections (3) and (4) throw 
light on the interpretation of section 3g (1). The considerations that I have adver- 
ted to above are in favour of construing section 33 (1) as applying to the case of a 
sub-tenant seeking to purchase the kudiyiruppu. This point of view receives 
indirect support from other sections of the Act which use the expressions “ immediate 
landlord ”, or “ his landlord ”, or “ his tenant ” or “ landlord’s landlord ”, when- 
ever a direct relationship of the landlord and tenant is intended by the Act (ses 
sections 11, 13, 14, 16, 17, 18, 20, 26, 28, 30, 32 and 44). It is a relevant argument 
that apt language of a different kind is used in section 21, which refers to the land- 
lord who obtains such eviction, and in section 22 (2), which refers to the landlord 
from whom renewal is claimed and that it would have been easy for the Legislature 
to have repeated such qualifying terms in section 33 if the object was to confine 
its application to tenants holding directly under the landlord who seeks eviction. 


Notwithstanding these weighty considerations I feel the force of the obser- 
vations of my learned brother that neither in the contemplation of the Act nor under 
the general i can a suit for redemption of an othi be considered to be a suit for 
eviction. It is also a cogent argument that the reference to a suit for eviction in 
section 33 must be to a suit for eviction contemplated by and instituted under the 
provisions of the Act. As my learned brother has pointed out sections 14 and 20 
of the Act are exhaustive of the modes in which eviction can be sought under the 
Act and of the grounds on which eviction of tenants is permissible. The Act 
does not provide for eviction of persons other than those referred to in sections 14 
and 20 though such persons holding under the persons enumerated in sections 
14 and 20 might also be impleaded in suits for eviction and relief granted against 
them under general law. In this view, the expression ‘ suit for eviction’ in 
section 33 must be controlled by reference to the general scheme of the Act as 
appearing in sections 14 and 20. { am unable, therefore, to differ from my learned 
brother’s conclusion that section 33 reasonably construed and in conformity with 
the rest of the provisions of the Act, is susceptible of the interpretation that it has 
no application to the tenant of an othidar who seeks to purchase the kudiyiruppu 
in a suit for redemption by the jenmi. I agree that the second appeal fails and 
has to be dismissed with costs of the plaintiff-respondent. 


V.P.S. Appeal dismissed. 
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IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
Present :—MR. P. V. RAJAMANNAR, Chisf Justice AND Mr. Jusnaz SOMASUNDARAM. 
` Gadea Nagabhushana Reddi and another .. Patttioners.* 

Constatution of India, Art. 226 (1)— Writ of prokibition—When and agarnst whom could bs issued— 

election commities—Irregularities in conduct af elections— Writ or directions qf could issus. 

On the question whether a writ of ibition under Article 226 (1) of the Constitution 
could be issued against the Election Su ittee of the All-India Congress organisation and simi- 
lar political party or organisation. 

Add: The Congress cannot be held to be a public body, however powerful it may be and 
however much the members of the various States’ Governments and the centre may be drewn from 
it ranks, Therefore a writ, which is only available to an aggrieved party as inst inferior courts, 
tribunals and bodies entrusted with powers by the law of the land to affect rishi of parties, cannot 
iuc in the case of such private bodies. F , NO power also exists to iste directions to a private 
association, because certain irregularities have been alleged as having been committed in the conduct 
of elections. The general rule applied to the case of writs of mandamus, prohibition and certiorari, 
namely, that wnts will not issue if there is another adequate remedy should apply to the issue of a 
direction, order or writ under Article a26 (1) inspite of the apparently wide language re 
In this case the petinoners could well have filed an ordinary suit in the civil court and obtained 
immediate relief by way of injunction. Hence the application is not maintainable under Article 226 
(1) of the Constitution. 

Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to (1) issue a writ of prohibition against the Election 
Sub-Committee of the A.I.C.C., the President of the A.P.C.C. and the District 
Congress Committee, the Presidents, Taluk and Town Congress Committee, and 
the Returning Officers of the various Taluks and Towns in the district of Guntur ; 

2) Issue an interim prohibitive order prohibiting the Returning Officers of the 

aluks and Towns in the District of Guntur from holding congress primary Pau- 
chayat Elections; (3) Issue directions to the various authorities to prepare the 
electoral rolls of Primary Congress members and qualified members as per the 
tules of the Constitution and circulars issued by the various authorities, and (4) 
give such other directions and grant such further reliefs as the circumstances of 
this case warrant, and this Hon’ble Court thinks fit. 

C. R. Pattabhtraman, R. Ramasupbu Iyer and N. Koteswara Rao for Petitioners. 

The order of the Court was made by 

The Chief ce. —This is an application for the issue of a writ of prohibition 
against the Election Sub-Committee of the All-India Congress Committee, the 
President of the Andhra Provincial Congress Committee and the District Congress 
Committee, the Presidents, Taluk and Town Co Committees and the return- 
ing officers of the various Taluks and Towns in the District of Guntur for the Primary 
Congress Panchayat elections prohibiting them from holding Co i 
Panchayat Elections in the District of Guntur, and to issue an intem prohibitive 
order prohibiting the Returning Officers of the Taluks and Towns in the District 
of Guntur from holding Congress Primary Panchayat elections and to issue directions 
to the various authorities to prepare the electoral rolls of primary Congress members 
and qualified members as per the rules of the Constitution and circulars issued 
by the various authorities and give such other directions and grant such further 
reliefs as the circumstances of this case warrant and this Court thinks fit, The 
application has been filed by two persons alleging themselves to be primary members 
of the Indian National Congress entitled to vote at the election of the Primary 
Congress Panchayat in the Tenali taluk, Guntur district. 

. We have heard fully Mr. C. R. Pattabhiraman, learned counsel for the peti- 
tioners, on the question, whether this Court can give the relief which the petitioners 
pray for in the | oat under any provisions of law. The learned counsel relied 
upon Article 226 (1) of the Constitution as giving us the power to give the several 
directions which he seeks in the ition. He stressed on the wide language 
employed in the Article and in parti referred to the words “ to any person or 





* C.M.P. No. 5536 of 1950. 11th July, 1950. 
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authority ” and “ for the enforcement of any of the rights conferred by Part III 
and for any other purpose”. He practically conceded—and if he had not conceded 
we are prepared to hold—that a writ of prohibition as understood in the English 
law might not be available in this Court. But learned counsel argued that Article 
226 is not confined to the issue of recognised writs like mandamus, prohibition 
or certiorari. It includes other writs and orders and directions without any restric- 
tion whatsoever as to theirscope. In answer toa question from us he was compelled 
to confess that the logical t of the construction sought to be placed by him on the 
language of the Article would be to enable an person aggrieved to obtain any 
relief by an application under this Article. Take for instance the case of money 
due under a promissory note to the payee of the note. Ordinarily, the only remedy 
available for the creditor to recover the moncy due to him is by way of a suit in 
the appropriate Court. But, as the language of Article 226 (1) is very wide and 
Tefers to the i issuc of directions to any person for any purpose, logically, the creditor 
instead of filing a suit can straightaway approach this Court for a direction to the 
debtor to pay him the money. As the only limitation contained in Article 226 
is that the power is confined to the territories in relation to which this Court exercises 
jurisdiction, presumably any person in the State of Madras can approach this Court 
under Article 226 for a direction against any other person in this State for any 
purpose. The construction of Article 226 would practically abrogate the entire 
Judicial system and the machinery set up for the sdrnicistation ch justice in the 
State. We do not think that Article a 5 should be construed in this manner in 
spite of the wide language on which the counsel relied. 

The application in question purports to be for the issue of a writ of prohibition. 

inarily, this writ is available only against inferior Courts and Tribunals and 
bodies entrusted by the law of the land with powers to affect the rights of parties. 
No case has been brought to our notice in which this writ has issued to a private 
organisation, however widespread and powerful it may be. Mr. Pattabhiraman 
stated that the respondents inst whom the writ was sought were officers of the 
Congress party. We do not ink that the Congress party could be held in law to 
be a public party. It may be a very powerful, if not the most powerful, political 
body in the land and the members of the Governments of the various States are 
Persons belonging to that party. Nevertheless in law, it cannot be held to be a 
Public body entrusted by the law of the Jand with powers and duties relating to the 
rights of people. 


If, therefore, a writ of prohibition in the strict sense of that term cannot issuc 
in this case, can we say that Article 226 gives us the wer to issue directions to a 
private association, because certain irregularities are eged to have been committed 
in the conduct of election to the various branches of that organisation? Or should 
the aggrieved persons be left to pursue the ordi remedy by way of suit and 
injunction? In our opinion, the general rule a plied to the case of writs like 
mandamus, prohibition and certiorari, namely, that these writs will not issue if 
there is another adequate remedy should analy to the issue of a direction, order 
or writ under Article 226 (1) in spite of the apparently wide language employed. 
In this case, the petitioners could well have filed a suit and obtained immediately 
an urgent order of injunction and thus obtained the same reliefs which they 
seck from this Court. Then of course the suit should be filed in the Court having 
territorial jurisdiction in the matter. 

For these reasons, we hold that this application is not maintainable under 
Article 226 (1) of the Constitution and it is ecir dismissed. 


K.C. Petition dismissed. 


1 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
i Present :—Mnr. Justicg Raomava Rao. 


M. Ranganatham Pillai, L. R. of the deceased Vaduvambal 
Ammal .. Petitioner" 

U. 
T. Govindarajulu Naidu .. Respondent. 


_ Presidency Small Cause Courts Act (XV of 1882), section 41—Licence from grantor—Swit for sjectment 
aginst licenses and another—Death of licenses—Swit not maintarnable against legal representative of licenses. 

é A licence is not annexed to the property in respect of which it is enjoyed nor is it a transferable 
right, ba i erie piney paral Dee ae Unless a different intention appears, 
it cannot even be ised by the licensec’s servants or agents. 


Where in a suit for ejectment against two defendants, the defence of the second defendant 
was that with the death of the first defendant there would be no ing to be continued against 
the second defendant as ‘ holding under or by assignment from’ t defendant within the language 
of section 41 of the Presidency Small Cause Courts Act. 


Hild : That there would be no suit against second defendant as with the death of the first defen- 
dant there was an end of it and it coul not be continued against second defendant as the purely 

nal right which existed between grantor and licensee cannot be made the basis for having the 
second defendant as the legal representative for continuing the suit. F 

Vadapalli Narasimham v. Dronamraju Soeiharamamurihi, (1907) 18 M.L.J. 163 : I.L.R. 31 Mad. 
163 and Chinzan v. Ranjithammal, (1930) 60 M.L-J. 709 : I-L. 54 Mad. 554 Ba Wy 

Hirendra Bhusan v. Purnachandra, (1948) 52 C.W.N. 849 at 848, dimented from. 


Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleascd to revise the order of the Court of Small Causes, Madras, dated 16th 
August 1948 in Ejectment Suit No. 2667 of 1946, etc. 


P. S. Ramachandra Aypar for Petitioner. 


C. R. Rajagopalachari and B. T. Sampath for Respondent. 
The Court delivered the following 


Jupomanr.—This Civil Revision Petition raises an interesting question of 
. law—whether the ejectment suit No. 2667 of 1946 which was laid against Vaduvam- 
balammal under section 41 of the Presidency Small Cause Courts Act lapsed with 
the death of Vaduvambalammal so that the suit could not be maintained as against 
her brother, Ranganatham Pillai as her legal representative. The argument 
for the second defendant, the petitioner in this case, against whom the ejectment 
suit was decreed the Court below is that the cause of action contemplated by 
section 41 of the idency Small Cause Courts Act, where a licensee happens 
to be the person agai whom a proteediig ae t to be taken in the first instance 
is something which necessarily ires with the death of the licensee. It is urged 
that with the death of the first defendant there was no proceeding to be continued 
against the second defendant as “ holding under or by assignment from ” the first 
defendant within the language of the section of the Act. 


Reliance is placed for the submission on Chinnan v. Ranjithammal!, which 
holds after defining the legal incidents of a licence with reference to the English 
authorities as well as the provisions of Chapter VI of the Indian Easements Act 
that the legal representative of a de licensee must be deemed to be a 
trespasser. Itis there pointed out at page 710 of the report after referring to 
sections 59 and 62 of the Easements Act : 


“ These provisions do not in terms la down that a licence is revoked by a conveyance of the 
On the other hand, the ish law, which undoubtedly forms c basis of the Indiar 
i tes. 


tatute seems clear that the licence termina ‘Ifa man a licence and then parts with the 
property over which the priviloge is to be exercised’ says CB., in Coleman v. Foster*, 
‘the licence is gone. A licence is a thing so evanescent that it cannot be transferred” 


*C.R.P. Nos. 1441 of 1948 and 1751 of 1949. goth March, 1950. 
1. (1980) Go MLL-J. 709: I.L.R. 54 Mad. 554- 2. (1856) 1H. & N.36: 156 E.R. 1108. 
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The same view is to be found expressed in Wallis v. Harrissa!. There can be no doubt that the 
transferes is not bound by the licence. But does tho licensee, from the moment the transfer takes 
place, become a mere trespasser, or should he be considered until the contrary appears, to hold 
under an implied licence? We do not think that it will become necessary in this case to decide 
that point, because, if the information given to us is correct (no évidence was taken), Poonjolal 
died in or about 1 and there seems no doubt that the Heence expired with his death. The 
learned City Civil Judge seems to be in error in holding that the defendants came in as licensees, 
if by that he means that, after Poonjolai died, the licence was (renewed) jn their favour. Nor do 
we think, that the licence granted to Poonjolai became vested in them as his successors. A 
licence is not annexed to the property in respect of which It is enj nor is it a transferable or 
heritable right, but is a right purely personal between grantor licensee. Unless a different 
intention appears, it cannot even be exercised by the licensee's servants or agents (section 56). 
A in their occupation of the plot and especially so since the death of Poonjolai, the 


defendants have been mere trespassers... . We need not look further for authority than to 
Vadapalli Narasimham v. Dronamroju Seetharamamarthi® for the proposition that the representatives of 
a tenant on sufferance are mere since they cannot be regarded as succeeding to any 


Interest in the tenancy ; aol WIE Gos Oba teeact on sufferance would seem to be true also of 
a licensee.” 

This decision bas been distinguished by the Court below on the ground that 
there the proceeding was at the inception itself brought not against the licensee 
as here but against his legal representative. That, in my opinion, is a mode of 
differentiation based on an accident of fact and not on an essential of legal principle 
and cannot therefore be accepted. It is urged for the respondent that a different 
view is to be found expressed in Hirendra Bhusan v. Purnachandra? in these terms : 

“ According to section 41 ‘ occupant’ comprises, a ‘ tenant or occupier or any person holding 
under or by assignment from him ’, and the first paragraph of the section suggests that by ‘ occupier 
is meant a person ing the property by permission of the applicant or any person h whom 


- That is so, but, in my opinion, this view is erroneous. It does not and cannot 
fit into the principle of the discussion in Chinnan v. Ranjithammal*, a Bench decision 
of this Court, and I cannot therefore accept it. 


It is further urged for the respondent, firstly that the provisions of Order 22, 
Civil Procedure Code, have been made applicable by rules to proceedings under 
the Presidency Small Cause Courts Act, and secondly that section 48 of the Act 
provides that in all proceedings under Chapter WII of the Agt the Small Cause 
Court shall follow the procedure prescri for a Court of frst instance by the 
Civil Procedure Code. Order 22, rule 4, Civil Procedure Code, however contem- 
ean the survival of the right to sue which in the view already propounded in the 
oregoing cannot be postulated in the present case. Likewise, section 48 of the 
Presidency Small Cause Courts Act contains the words “ as far as may be” which 
preclude the wholesale attraction of Order 22, Civil Procedure Code, to a case 
like the present. I am satisfied that the point taken for the petitioner must prevail. 


It is submitted that my: view considerably curtails the beneficial operation 
of section 41 of the Presidency Small Cause Courts Act. That may be; but it is 
for the Legislature to consider the desirability of an amendment of the statute. I can 
only interpret it; I cannot re-write it, C.R.P. No. 1441 of 1948 is allowed with 
costs here and in the Court below. 


In consequence C.R.P. No. 1751 of 1949 is also allowed but without costs. 
K. C. Petitions allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—P. V. RAJAMANNAR, Chief Justice AND Mr. Justice SomASUNDARAM. 
Abdul Razack Sahib and others .. Appellants * 


v. 

A. Abdul Hamid Sait and others .. Respondents. 
Civil Procedure Code (V > section Appeal—Publie charitable trust—Th recognised— 
Swat fer : apd for rose "Set fale a A a brit Trae eiad 
sanction—. ‘ecassity—Civi Code (V of 1908), sections 151 and 152-— Amending decree tn regard to 


Where a plaintiff on behalf of all persons interested in a fund prayed inter alia for a declaration 
that the defendants being the teustees of a trust, th should render true and proper accounts and to 
forward the funds collected to proper destination and for the appointment of a recetver, on the question. 
whether the suit fell within section 92, Civil Procedure Gide. 


Held: As the suit is not for recovery of from strangers or persons who according to the 
plaintiffs have no right to be in possession of the trust ropertics and moreover as the prayers are for 
correct accounting, ctc., from trustees recognised by c plaintiff, the case would fall under clauses 
(2) and (A) of section g2 and the previous sanction of the Advocate-General would be necessary 
or its institutian and in the absence of it would not be maintainablo, 


Where a judgment has fixed the pleader’s fee and the decree has been drawn up in accordance 
with the judgment, even if the amount fixed is wrong, it is not open to the Gourt to amend the 
decree. The onl course open to the aggrieved to set Matters right is to apply for a 
review of the j ment of to prefer an appeal. i 151 and 152, Civil Procedure Code, 
cannot be invoked in substitution of the specific remedies of review and appeal. 

Ap against the decree of the Subordinate Judge’s Court, Nilgiris at Oota- 
camund, dated 14th August, 1946, in O.S. No. 106 ae (and amended as per 
order, dated 6th November 1946, in I.A. No. 324 of 1946). 

John and Row and Sayeed Bashiruddin Ahmed for Appellants. 

V. Rajagopalackari for Respondents. 

The Judgment of the Court was delivered by 


The Chief Fustice.—The lower Court was right in dismissing the suit on the 


Code. The plaintiff on behalf of all persons interested in a fund which they call 
the “ Mecca Mathinya Imthath Fund” prayed inter alia for a declaration that the 
defendants were thertrustees of a trust known as “Mecca Mathinya Imthath Fund”, 
for a true and proper account of the funds collected by the defendants, for a direction, 
to the defendants to forward the funds collected by dia to their proper destination 
and for the R ESNE ofa receiver. Itis well settled that to determine whether 
a suit falls within section 92, Civil Procedure Code, we have to look at the plaint . 
and the allegations therein and not to the written statement. The plaint clearly 
proceeds on the footing that the defendants are trustees though the plaintiffs allege 
that the defendants had committed breach of trust. Because the defendants were 
repudiating the obligations on their part, the plaintiffs also wanted a declaration 
as to the trust nature of the funds collected by the defendants and their position 
as trustees. But the inclusion of such a prayer would not take the suit out of the 
eeeery. of suits falling under section 92, Civil Procedure Code. This is not a case 
in w. the plaintiffs are suing to recover trust property from strangers or persons 
who according to the plaintiffs have no right to be in possession of the trust properties. 
On the other hand, the plaintiffs say that the defendants are trustees and are lawfully 


has any real bearing on the question which falls to be decided in this case. In 
Jamal-ud-din v. Mujtab Husain}, the only prayer was for a declaration that the property 
SS fa ee ee 


*Appeal No. 652 of 1946. 28th February, 1950. 
I. (1903) I.L.R. 25 AIL 691. e 
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in suit was endowed property and could not be inherited as ordinary property. 
The learned Judge pointed out that section 539 of the then Code correspondi 
to section 92 of the present Code provided for a case in which there was an all 
breach of any express or constructive trust created for public, charitable or religious 
purpose or whenever the direction of the Court is deemed necessary for the adminis- 
tration of any such trust. But the suit before them was not brought for any of the 
purposes enunciated in section 539, nor was it instituted for the granting of any 
such further or other reliefs as mentioned towards the end of that section. The 
learned Judges therefore held that the suit was maintainable without the sanction 
of the Advocate-General. Evalappa Mudaliar v. Balakrishnammal! was concerned 
with a suit brought under section 92, Civil Procedure Code. All that the learned 
Judges decided there was that to a suit under section g2 a person who sets up title 
adverse to the trust could also be impleaded as a defendant though a decree could 
not be passed inst him to deliver possession of the property. We need not 


no bar on account of the absence of the consent of the Advocate-General. It may 
be mentioned that in that case the suit was for a declaration that the property 
in dispute belongs to the general public and for eviction of the defendant the 
same and for a permanent injunction restraining the defendant from obstructing 
the general public from performance of pooja therein. There was no indication 
whatever in the plaint in that case that the defendant was treated as a trustee. In 
the present case, it has been already pointed out that the entire plaint proceeds on 
the assumption that the defendants were trustees. There is nothing in Abdul Majid 
v. Shetk Akhtar Nabi‘, which in any way assists the appellants. On the other hand, 
the ratio dscidendi of that case is directly inst the contention of the appellants. 
The learned Judges held that in a suit under section 92, it was competent for: the 
Court to decide whether the trust in respect of which the suit was brought was a 
public charitable trust so as to attract the application of the section. No doubt 
it was held that in a suit under section 92, Givil Procedure Code, no declaration 
of title or decree for possession could be obtained against total strangers to the 
trust. But where the relief is claimed against even constructive trustees and trustees 
de son tort the suit would fall within section 92. i 


It follows that the learned Subordinate Ju was right in holding that the 
suit was not maintainable without the sanction of the Advocate-General. 


The objection was taken to an amendment of the decree in respect of the 
pleader’s fee payable. The learned Judge in dismissing the suit with costs of the 
defendants (one set) fixed the pleader’s fee at Rs. 200 to divided equally between 
the two sets of defendants. The decree quite properly embodied this direction. 
On 12th October, 1946, nearly two months after the delivery of the judgment, 
an eee was filed on behalf of the defendants (I.A. No. 324 of 1946) praying 
that the decree may be amended by = wane set of pleader’s fee d on the 
jurisdictional value of Rs. 30,000. The application was opposed, but the learned 
Judge ted the application because he was convin that the pleader’s fee 
should ie been calculated according to rule 37 (b) (1) of the Legal Practitioners’ 
Fees Rules. We do not wish to say anything on the applicability of that rule to 
this case. It may be the learned Judge was right in thinking that the pleader’s - 
fee which should have been properly allowed was a fee calculated under that rule. 
But in the concluding paragraph of the judgment, the learned Judge had specifically 
fixed the pleader’s fee at Rs. 200. Hemight have been wrong in doing so, but the 
decree, if it has to be in conformity with the judgment, could only provide for the 





1.- (1927) 53 MLL.J. 183. 3. heen ILL.R. Silas 65. 
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pleader’s fee as fixed in the Jigme Now, assuming that the learned Judge 
“was mistaken in fixing the fee at Rs. 200 in the judgment, the only course open to 
the defendants to set the matters right was to apply for a review of the judgment 
or to prefer an appeal to this Court. Sections 151 and 152, Civil Procedure Code, 
in our opinion, cannot be invoked in substitution of the specific remedies of review 
and appeal. Under these sections relief cannot be granted which properly falls 
within the scope of review and appeal. The Jearned Judge was in error in allowi 

the application for amendment of the decree. The decree in so far as it was aad 
shall be set aside and the decree as originally framed shall be restored. As the 
appellants have substantially failed in the appeal, they shall pay the costs of this 


appeal to the contesting respondents. 
K. C. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE PANGHAPAKESA AYYAR. 


Rajala Hanumanthappa ..  Petitioner.* 
v. 
Mundluru Gangappa .. Respondent. 
al Practitioners’ Fees Rules, rule 33—Senior gqumenis worth juni appeal—Fi 
shad Rawe Beas on ho Dig Hing, A i to be part, Pe to Rs as g 


Rule 33 of the Legal Practitioners’ Fees Rules does not intend, and could not heave intended that a 
senor would be entitled to his fee only if he was on record from the date of the settlement of issue in 
a suit or from the date fixed for the appearance of the ent in the appeal. The rule is expressly 
made applicable only to the case of yuniors and it would against reason and common sense alike to 
apply it to seniors. 

Ft Bee aa ee Te ee That the oe abould be fat ix fie field and that the 


junior must be ed to assist him. The rule will equally apply to a case of a junior 
who is first in the and engages a senior at a later stage. 


Hence in an appeal admitting of the appearance of both a senior and ajunior practitioner and 
the payment of fees to both, the senior practitioner need not have been on record in the appeal from 
the date fixed for the appearance of the respondent in the appeal to be entitled to claim his fees. 
Even if he is engaged at the time of the arguments, he would be entitled to bis fees. 

Petition under section 115 of Act V of 1908 praying that the High Court 
will be pleased to revise the order of the Court of the District Judge, Anantapur, 
dated 14th August, 1948, in I.A. No. 175 of 1948 in A.S. No. 139 of 1947. 

P. M. Srinivasa Ayyangar for Petitioner. 

K. Umamalheswaram for Respondent. oe 

The Court delivered the following 

Jovement.—This petition raises an interesting point of law, viz., whether in 
an appeal admitting of the appearance of both a senior and a junior practitioner, 
and me paya Pay Boa the senior practitioner should be on record in the. 
appeal from the date or the ap ce of the respondent in the appeal before 
his fee can be claimed, as held by the learned District Judge of Anantapur. 

The facts were briefly these. A.S. No. 139 of 1947 was valued at Rs. 5,000 
and, of course, admitted, under the Rules, of a senior and a junior practitioner 
appearing. The junior, Mr. Kodanda Rama Rao, was admittedly on record from 
the date fixed for the appearance of the petitioner, the first respondent. But, as 
usually the case, when the stage for final hearing (and arguments) came, on 3rd 
April, 1948, he indented on a senior, Mr. P. M. Srinivasa Atyangar, who admittedly 
appeared and aoe the appeal. Ultimately, the learned District Judge had to 
consider whether Mr. Srinivasa Aiyangar’s fees, certified at Ra. 12 5, and Mr. Kodan- 
da Rama Rao’s fees certified at Rs. 100 could both be passed. He held that, as 
Mr. Srinivasa Aiyangar had not been on record from the date fixed for the appear- 
ance of the first respondent in the appeal, both the ‘fees could not be allowed, but 
only Rs.125, as per Mr. Srinivasa Aiyangar’s fee certificate, as he wanted to allow the 
> 


* GRP. No. 346 of 1949. ` 17th April, 1950. 
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higher of the two fees, as the maximum fee allowable even to one vakil was Ra. 2 
in this appeal (which was valued at Rs. ooo) and as this was not objected ee 
the other side. There was both illogicality and incorrectness in this finding, as 
urged by Mr. Srinivasa Ai » for the petitioner, before me.- If Mr. Srinivasa 
Aiyangar, as senior should have ap from the date fixed for the appearance 
of the first respondent before the senior fee could be allowed, only Rs. 100, certified 
as received by Mr. Kodanda Rama Rao, the junior, should have been allowed, 
and not Rs. 125, as certified by Mr. Srinivasa Aiyangar, the senior. Therein lay 
the illogicality. Nor could Mr. Srinivasa Aiyangar, the senior be razed down to 
lea status, when there was a junior already on record, for fees purposes, by the 
earned District Judge. - 

The incorrectness of the lower court’s order arose from its applying the provisions 
of rule 33 of the Legal Practitioners Fees Rules, applicable to juniors to seniors. 
Rule 39- runs as follows : 

“ In courts subordinate to the Court when the amount or value of the claim in a suit or 
appeal exceeds Rs. 1,000, an additi fee, calculated at one-third the fee allowable under rules gI 
and 32 above, shall be payable to a junior itioner with a senior practitioner, provided 
that the junior practitioner was on record at least the date of the settlement of issues in a suit 
or from the date fixed for the appearance of the respondent in an appeal.” 

Obviously, it does not intend, and could not have intended, that a senior would be 
entitled to his fee only if he was on record from the date of the settlement of issue 
in a suit or from the date fixed for the appearance of the respondent in an appeal. 
Just as in grave medical cases a senior doctor comes on the scene usually only when 
the junior doctor feels doubtful about his own ability and calls him in and the senior 
doctor’s fees will have to be given, provided he appeared before death and examined 
the patient, so too, the senior lawyer will only be called in when the junior feels 
doubts about his own competence and engages a senior who appears at the final 

ing, or even at the stage of arguments, and is on record only before the suit 
or appeal is finally heard and decided: Often, it is the case, in the mofussil, that a 
senior Madras counsel is indented on at the eleventh hour, after the evidence is 
over, just for i the case before the Judge on the materials on record, and that 
will be no.reason w tever for disallowing the senior his fee. Indeed, on seeing a 
senior appearing on the other side a junior in the mofussil often takes an adjourn- 
ment for engaging a senior on his side also, on the principle that a cannon must 
fight cannon. By the very nature of his status, a senior cannot be expected to 
be on record from the date of the settlement of issues or the date fixed for the appear- 
ance of the respondent in an a cal, and to be wasting his time unnecessarily there 
when a junior could do the jot as well in the earlier stages, and it is also desirable 
to encourage him to do so, in the interests of cultivating his legal talents and prevent- 
ing the waste of time of high power senior legal practitioners. It is also clear to me 
that it-is inst reason and commonsense alike to apply a rule, like rule 33—ex- 
press] ade aori bie to juniors to seniors. A rule applicable to junior coparcener 
‘of a Hindu joint family cannot ge applied to the manager. So too here, such rules 
-must be strictly limited to the persons they apply to, and not extended to others of 
a different category. x ` 


In the end, therefore, I am of opinion that, in the circumstances of this case,, 
‘both the senior’s and the junior’s fees, allowable under the Rules, should have been 
-allowed, i.s., Rs. 125 for the senior, as certified by him, and Rs. 83-5-4 for the 
Junior being one-third of the fee allowable, which is Rs. 250 in this case. I am 
not impressed by Mr. P. M. Srinivasa Aiyangar’s argument that the whole of 
Rs. 100 should have been allowed for Mr. Rama Rao, on the ground 
that he (Mr. Srinivasa Aiyangar) was only the second vakil, and not merely Rs. 83-5-4, 
The matter has all along proceeded on the basis that Mr. Kodanda Rama Rao was the 

junior vakil, and that he had called in Mr. Srinivasa Aiyangar as senior. The petition 
before the learned District Judge was to amend the decree by including Rs. 125 
the fee due to Mr. Srinivasa Aiyangar, the senior practitioner, ip addition to the Rs. 100 
already allowed to the junior, Mr. Kodanda Rama Rao. I cannot now allow the 
-new heao that both the practitioners were egual colleagues and acted as one 
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unit. Of course, two, or even twenty vakils may appear for one party, and may 
appear as one unit or team, all being equal and jomt, there being no senior or 
junior. In such a case, only one joint fees certificate will usually be filed, and one 
of the vakils so appearing will not be called senior and one junior, as here, and: 
only one fee can be allowed, and not both the sesior and the junior fees. That is 
not the case here. So, Mr. Kodanda Rama Rao, the junior must lose the 
excess of Rs. 16-10-8 claimed by him and for him, though, even if he is allowed 
the Ra. 100 in full, the total fees of junior and senior would only be Rs. 225, or 
below Rs. 250, allowable even to one vakil under the rules. Of course, the 
senior, Mr. Srinivasa Aiyangar, could have stipulated a fee and received a fee of 
Rs. 250, and certified to it. Then both his fee of Rs. 250 and the junior fee of 
Rs. 83-5-4 would have been. allowable. But the junicr could only be allowed a 
maximum fee of Rs. 83-5-4 (one-third of the fee allowable) though he received 
Rs. 100 and certified to it. Rule 33 must be strictly enforced here also, though 
it will operate against the petitioner, as it was applied earlier when it 
operated for him. 

Mr. Umamaheswaram, for the plaintiff-respondent, urged that rule 33 would. 
apply only in a case where a senior practitioner engaged a junior practitioner, along with 
him, in an a and thg junior pee eee ee from 
the date fixed for the appearance of the respondent in the appeal. But the phrasing 
of rule 33 does not show that the senior should be first tm the and that the 
junior must be engaged by him to assist him. The rule will equally apply to a case 
of a junior who is first in the field and engages a senior at the critical moment. 
to aid him in the trial or arguments, at the case may be. 

The phrase is: “a junior practitioner engaged with a senior practitioner,” 
and not “ a junior practitioner engaged with a senior practitioner already on record.’” 
The rule must, as already said, be interpreted strictly, and in its natural sense, 
be it for or against the petitioner or respondent. 
` In the end, therefore, the lower Court’s order is modified and revised, and 
an additional fee of Rs. 83-5-4 for Mr. Kodanda Rama Rao, the junior, allowed, 
the fees of Rs. 125, already allowed by the learned District Judge, being.held to be 
the senior’s fees. ; ; 

As the point has not been shown to be covered a. direct decision of any 
High Court before, and is apparently decided by me the first time, I direct 
all the parties to this petition to bear their own costs. 

V.S. — Order modified.. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. Jusriag Sussa Rao AND Mr. Justigz PANGHAPAKESA AYYAR. 
Kamala Bai Ammal BY + gy Appellant* 


v. 
Theethachari alias Appu Rao and others ». Respondents. 
Madras Agriculturists Religf Act (IV of 1938), section 4 (h)—Exemption under—Anailability—Condi— 
tens —Debt dus to tooman—Character and status Be eas ool Gaskins ced ede 
Under section 4 (A of the Madras Agriculturists Relief Act to get an exemption, it would be 
enough if the debt was ue to a woman on Ist October, 1937, provided she does not possess property 
of the value mentioned in that clause, Tf once ihat condi ti wwealiatied at its origita the Codes eed 
not concern itself with the character or status of the creditor at the time when the debt is sought to 


be enforced. Pi 
Case-law reviewed. 
Apper against the decree of the Court of the Subordinate Judge, Coimbatore,. 
in O. 8. No. 195 of 1945. 
T. M. Krishnaswami Aiyar and T. K. Subramania Pillai for Appellant, 
V. Seshadri and K. S. Ramamurthi for Respondents. | 





* Appeal No. 672 of 1945. 11th April, 1950. 
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The Judgment of the Court was delivered by 


Subba Rao, ¥.—The question in this appeal turns upon the construction of- 
section 4, clause (A) of Madras Act IV of 1938. One Ranga Rao executed a deed 
of mo dated 8th December, 1930, for a sum of Rs. 2,750 in favour of his 
daughter Seethammal. In execution of a money decree obtained by a creditor 
against Ranga Rao, the mortgaged properties Ne eee one Krishna 
Rao, subject to the suit mortgage. - Krishna Rao in his turn sold the equity of 
redemption in the properties to the sister-in-law the first defendant. Second 
defendant, the husband of the first defendant, is a su uent mo . Defen- 
dants 3 and 4 are the lessees of the properties. The 5th defendant is a sub-mortgagee 
from iaai Seethammal died on 24th August, 1945. The plaintif, as 
her heir, filed O. S. No. 195 on the file of the Court of the Subordinate Judge of 
Coimbatore for recovery of a sum of Rs. 7,389-2-8 the amount due under the mortgage 
bond. The defendants contended that the suit mortgage was not supported by 
consideration, that it was bag for non-joinder of parties, that the suit document 
was taken by the plaintiff benami in the name of his wife and that the first defendant 
was entitled to a risa A of the decree. The learned Subordinate Judge 
held against the defendants on all the points. He held that as the mortgagee 
was a woman on 1st October, 1937, the debt due to her was t from the opera- 
tion of the Act. In the result he gave a preliminary decree for the recovery of the 
suit amount. The first defendant has preferred the above appeal. 


The learned counsel for the appellant argued that section 4 (h) of the Madras 
Agriculturists Relief Act does not apply to the suit debt as the plaintiff is not a 
woman at the time the debt is sought to be enforced though the creditor was a 
woman on Ist October, 1937. The relevant provisions may be extracted :— ~ 

“ Section 3 (ili)—‘‘ debt”? means any liability in cash or kind, whether secured or unsecured, 
due from an agriculturist, whether payable under a decree or order of a civil or revenuo court or 
otherwise, but does not include rent as defined in clause (iv), or ‘kanartham’ as defined in section 
3 (D) (1) of the Malabar Tenancy Act, 1929 ;” 


“ Section 7. Notwithstanding any law, custom, contract or decree of court to the contrary, 
all debts pa BY an igrimulbirit at the commencement of this Act, shali be scaled down in - 
ance with P ons of this Chapter.” `; 
Section 13 provides for the scaling down of interest due on any debt incurred by 
an agriculturist after the commencement of the Act. Section 4 runs thus: 

“ Nothing in this Act shall affect debts and liabilities of an agriculturist falling under the following 

i + et * * 

(A) any debt or debts due to a woman on the 1st October, 1937, i that the value of the 
property owned by her on that date, including the principal amount of the debt or debts so due, did 
not exceed six thousand rupees.” J 
A combined reading of the aforesaid provisions disclose the intention of the i 
lature. Under the Act all debts payable by an agriculturist are liable to be 
down. Section 4 excludes certain category of debts from the operation of the 
Act. The debts so excluded are defined and put under various heads. It is very 
difficult to ascertain any consistent principle or the classification adopted by the 
Legislature. The only logical basis is that the section defines the category of debts 
excluded from the operation of the Act. The debts excluded are narrated and 
the section does not purport to deal with the qualification of a creditor when he 
seeks to enforce his debt. The wording of section 4 (A) is clear and unambiguous 
and does not admit of any doubt. A debt due to a woman on rst October, 1937, 
who on that date did not own pro of the value mentioned therein, is 
excluded. The point of time when the debt must satisfy the conditions laid 
down is ist October, 1937. It lays down only two conditions, (1) that on rst 
October, 1937, it should be a debt due to a woman, -(g) on that date she did 
not own pro of the value mentioned in that clause. these conditions are 
complied with, the debt is excluded from the operation of the Act. 


Mr. T. M. Krishnaswami Aiyar, the learned counsel for the appellant, argued 
that the Legislature intended to protect only woman creditors and therefore the 
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clause must be so construed as to carry out the intention of the Legislature. He 
that the debt to be exempted must comply with two conditions (1) it 

must be a debt due to a woman at the time when it is sought to,be recovered, 
(2) that it should be a debt on the 1st October, 1937, complying With the other 
conditions of that clause. He forcefully narrated the aE RA that would fallow 
if this construction was not adopted ; for, he contended that the object of the 
Legislature would be frustrated if the creditor, though a man would be entitled to 
the exemption, whereas the intention was only to protect the interests of women. 
The construction suggested by him would involve the adding of some words which 
are not found in the clause; What is exem: is a debt, and the debt exempted 
is qualified by the provisions of the clause. It does not say that the creditor should 
be a woman at the time of enforcing the debt. Arguments based upon anomalies 
and unjust preference to a particular class of creditors do not appeal to us. An 
exproprietary Act of this type necessarily must contain arbitrary provisions, and 
it is not our province to question the policy of the Legislature, but to give effect 
to the clear words used. Indeed, there would be-obvious anomalies even if we 
ted the argument of the learned counsel. A creditor may be a woman on 

Ist October, 1937. She may assign the debt to a man who in his turn may assign 
it to a woman. i ents may be made even pending a suit. We do not 
think that the exemption should be made to depend upon such changing circum- 

- stances. 7 

BX We shall now proceed to consider the decisions cited. The application 
of section 4 (h) of the Act was first considered in Ramaswami v Ale anna The 
creditor in t case, being a woman, claimed the benefit of the exemption under 
section 4 (h) of the Act. Besides the decree debt sought to be scaled down, she 
was entitled to a half share in a mortgage debt from another person, but had no 
other property, and the principal amount of those debts did not exceed Rs. 3,000. 
It was argued for the debtor that the creditor was not entitled to the exemption 
claimed as she owned, on the material date, other property, namely, half a, share 
in the mortgage debt referred to. The learned Judges held that debts due from 
an agriculturist to a woman on ist October, 1937, were not to be scaled down 
under the Act ifon that date the principal amount of such debts did not exceed 
Rs. 3,000 and the woman did not own any pro other than such debts apart 
from her personal belongings. In the course of the judgment the following observa- 
tions were made : i and 


or debts in respect of which the application for scaling down has been made. On the other hand 
the “Nothing in this Act shall affect dobis and liabilities of an icul- 
turist falling under the following heads’ show that the exemption relates to certain classes of debts 
and has no particular reference to the debt sought to be scaled down. The exemption under section 
4 (A), as we understand the provision, covers a particular category of debts, limited in regard to the 
nature and extent, while i ing, as a condition of its lication, that the creditor woman should 


not have owned on the date i any other property, that is to say, property not falling under that 
category apart from property exclided by the explanation.” ý 
Though this is not a direct decision, the construction put upon the words by the 
learned Judges will certainly help us to decide the present case. The. categories 
of debts mentioned in section 4 are exempted from operation of the Act. In 
Muthal Achi v. Doraiswami Pillai*, the original creditor was a male, but the debt 
‘was assigned to a woman and on Ist October, 1937, the creditor happened to be 
a woman. The learned Judge says that :— 

“Having taken the assignment the plaintiff became the owner of the debt fnd when'she 
claims the benefit of the tion provided by the Act for woman creditors, it is no answer to 
say that the original payee er the suit note was a male.” 


The learned counsel relied upon the words “ provided by the Act for 
‘women creditors” and argued that the creditor who seeks to get an exemption 
must be a woman. The question argued before us could not have been raised 
ee 


a (1940) 1 MLL.J. 534: I.L.R. 1940 Mad. 2. (1942) 2 M.LJ. 129. 
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in that suit and the general observations of the learned Judge could not be relied 
upon in support of an argument that was not raised before him. Further, the 
learned Judge did not say that the creditor who is enforcing the debt must be a 
woman. The words could as well be understood to refer to the son of the 
creditor on 1st October, 1937; Kanyakaparameswaramma v. Kotayya! is also a deci- 
sion on the interpretation of this section. The plaintiff’s suit was on a missory 
note dated 24th November, 1937. The said promissory note could be traced 
to the earliest promissory note dated 27th December, 1931, which was the i 
point of liability. Exemption was claimed by the creditor under section 4 i 
of the Act. The learned Subordinate Judge held that as the latest promissory 
note was executed on 24th November, 1937, there was no debt due to a woman 
on Ist October, 1937. The learned Judges negatived the contention and held 
that the clause must be read as exempting from the operation of the Act all that 
class of categories of agriculturists which are inclu in clause (h) regardless of 
whether after 1st October, 1937, a fresh document was or was not executed by 
the same debtor in respect of the debt. The learned Judges observed : 

“ We hold in connection with section 10 (g) (ii) of Act IV of 1938 that the intention of the 


Legislature was to specify the classes of liabilities ın res t of which the scaling down isions were 
not to operate and that the exclusion of liabilities of ca ica ia not to depend on the actual 


subsistence of the charge but on the question whether in the ty was one in 
respect of which a charge was provided ..... Clause (A) of section 4 does not say expresly 
what is to happen if the debt due to a woman on 1st October, 1937, is transferred or renewed or reduced 
by a payment in the interval between rst October, 1937, and the date when the matter comes before 
the court. While con that a different view ht be taken, we are of opinion that this clause 
must be read as exempting the operation of the het all that class of liabilities of an agriculturist 
which“are included in clause (A) regardless of whether after 1st October, 1937, a fresh document is 
or is not executed by the same debtor in respect of that debt.” 
This principle applies with equal force to the facts of the present case. The only 

uestion to be considered is whether this particular debt has been excluded from 

operation of the Act. The fact that subsequently the woman creditor died 

and is succeeded by a male creditor does not affect the question. Clause oe 
section 4 fell to be considered in Thirugnanavalli Ammal v. enugopala Pillai*. 
ares after having paid the revenue to the Government on b of the defendant, 

ed a suit for recovery of the same from the defendant. The defendant, being 
an agriculturist, claimed relief under the Act. The plaintiff claimed that the 
debt due to him was exempted from the operation of the Act by section 4 (a) as 
the liability in the inning was with regard to revenue payable to the Provincial 
Government within the meaning of section 4 (A) of the Act. The learned Judges 
accepted the contention and said thus at page 126: 

“ Undoubtedly the liability of the judgment-debtor to the Provincial Government was in respect 
ee 
eee ee e O. mer was in e 

revenue due to the Provincial ial Government.” K a PERPA ee 
If in the case of section 4 (a) the liability at its origin was the test of exemption, 
we do not see any reason why in the case of section 4 (h) a different interpreta- 
tion should be given. The learned counsel relied upon the following observations 
of the learned Judges in the above case when they distinguished a case falling under 
section 4 (Å) from the case they were deciding. 


These observations were made when it was urged before them that under section 4 (h) 
this Court had held that if a creditor who would be protected under that clause 
transferred that right to a person who did not come within the clause he was not 
protected by the clause. So far as we are aware, there is no decision of this Court 
where it is held that if the debt is exempted under section 4 (h) on ist October, 
1937, it will be liable to be scaled down if subsequent to the Act, the woman trans- 
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ferred the right to a man. Further the observations were made only to explain 
away a possible contention based upon an analogous provision, and the obser- 
vations could not be treated as an expression of the learned Judge’s final opinion 
on section 4 (A). The construction put upon section 10 (2) (ii) of the Act by a Bench 


of this Court in Varadarg l Pillai v. Palanimuthu Goundan! may usefully be 
referred to. The learned Judges say : - 

“ This provision may be read in two ways. lt may pe read oa sa ing any liability for 
which a charge under section 55 (iv) (b) of the Transfer of Property Act ists; or it may be read 
as ing any liability of the category of liabilities in respect of which a is provided under 
section 55 (Iv) b) of the Transfer of Property Act. We are of opinion that the latter interpretation 
is the correct interpretation and that the intention of the islature was to specify those classes of 


‘liabilities in t of which the scaling down provisions of the Act were not to operate and that the 
exclusion of Tiabilities of these categories was not to depend on the actual subsistence of the c 

but on the question whether in the beginning the liability was one belonging to that category in 
Tespect of which the Transfer of Property Act provided a charge.” 

In our view, the same principle should be applied even in interpreting section 4 
of the Act. Section 4 of the Act defines the category of debts excluded from the 
operation of the Act, and the categories so excluded are defined with precision 
in the various sections of the Act. We, therefore, hold that, under section 4 (A) 
to get an exemption, it would be enough if the debt was due to a woman on ist 
October, 1937, provided she did not possess property of the value mentioned in 
that clause. If once that condition is satisfied at its origin, we are not concerned 


with the character or the status of the creditor at the time the debt is sought to be 
enforced. 


We, therefore, agree with the lower Court that the first defendant is not entitled 
to have the decree scaled down under Madras Act IV of 1938. In the result, the 
appeal fails and is dismissed with costs. 


K.C. Appeal dismissed- 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MeR. Justicg Sussa Rao AND Mr. Jusriae PANGHAPAKESA AYYAR. 
Dukkipati Venkata Subbarao .. Appellani* 
D. 
Pandrangi Kanakaraju and others } .. Respondenis. 


Cul Procedure Code (V of 1908), Order 21, rule 22—Nacassity for noticeo—On whom notice is to be seroed— 
Limitation Act (IX of 1908), Article 181. 


(i) Notice under Order’ 21, rule 22 of the Civil Procedure Code is a necessary condition for 

erring jurisdiction upon the executing court to sell the judgment-debtor’s properties and a 
sale without such notice is a nullity. 

(ii) If the initial notice under Order 21, rule e2 was served on the parties the sale would not 
-be void even h at the later stages notice was not served on all the parties, if as a matter of fact 
the atate was ently represented by one of the parties. 

(ui) The sale would be valid if the notice under Order 21, rule 22 was served on a person who 
was held by the Court to be the representative of the pay, even though it subsequently 
turned out that he was not the real or only representative of the deceased party. 


(iv) After a decree is passed, the question of r tation of a p is no longer governed 
by Hindu law but by the relevant provisions of the Code. = 


So, where minor defendants were represented during the ency of the suit by the father and 
after his death after a decree was by their mother and no notice was served on them repre- 
sented by their mother, but only on another major defendant who was the elder brother of the minor 
defendants, who never ted his minor brothers, so far as the minor defendants are concerned, 
the sale of their share of the family properties in execution of the decree is a nullity and it 1s open to 
them to ignore it. The period of limitation is governed by Article 181 and they need not take note 
of the void sale till their possession was effectively interfered with. 


Case-law discussed. 
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* A.A.O. Nos. 614 and 634 of 1946. 21st March, 1950. 
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Appeals against the orders of the Court of the Subordinate Judge, Masuli- 
patam, dated 17th and 15th April, 1946, in E. A. Nos. 44 of 1944 and 1035 of 
1942, respectively in O. S. No. 127 of 1930. 

P. Somasundaram, Y. Nagabhushanam and A. Sambasiva Rao for Appellant. 


T. M. Krishnaswami Aiyar, C. V. Narasimha Rao and U. S. Madhava Rao for 
Respondents. 
The Judgment of the Court was delivered by 


Subba Rao, F. (C.M.A. No. 634 of 1946) :—These' two Civil Miscellaneous 
Appeals arise out of two orders passed by the Court of the Subordinate Judge of 
Masulipatam in execution of the decree in O. S. No. 127 of 1930. To appreciate 
the facts and the contentions of the parties, the following genealogy will be usefully 
referred to : 


Ramappa 


| 








E = 


Ananda Rao Krishnamurthi (1st defendant) Kanakaraju (died) Tri 
ae) Rao (2nd 
grd defendant defendant) 


, | 
Mee] Bhaskara Rao (4th defendant) l 


Lingameswara Swarnapathi 
| Rao (pth defen- (6th defendant). Rama Kaava Kanaka- 
t.) g Rao Rao Taju 
| | (7thre (8three (gth ro 
~Kesava Rao pondent). pondent). pondent). 
{11th dofen- (12th defen- 


dant). p = M EN ne 


Yugantha Rao 
(7th defendant). (gth defendant). (8th defendant). (roth defendant), 


The family owned about 200 acres of land at Doddipatla, Konduru, Ramavaram, 
Pallavadu, Vemavarappadu and Tamirisa. In 1925 the first and second defendants 
executed a promissory note in favour of the plaintift’s father for a sum of Rs. 4,000. 
In 1914, they executed another mor in e in favour of the plaintiff’s Bther 
for a sum of Rs. 13,000. The plain a suit (O. S. No. 127 of 1930) on the 
file of the Court oF the Subordinate Judge of Masulipatam for the recovery of 
the amount due under the promissory note and obtained a decree on gth March, 
1931. Under the decree the amount due was made recoverable personally from 
d endants 1 and 2 and from the family properties of all the other defendants. In 
the suit as defendants 8 and g were minors, they were represented by their father 
the second defendant as guardian. After the decree the second defendant and 
the minors (defendants 8, g and 10) were represented by their mother as 
in execution proceedings. On 17th July, 1936, the. decree-holder filed an appli- 
cation for attachment and sale of the immoveable properties belonging to the 
family. Ex. P-4 shows the progress of that application. On an application 
filed by the decree-holder, defendants 8, 9 and 10 were declared as majors on 6th 
August, 1936, and notices were issued to them. The notices were returned with 
an endorsement that the said defendants were still minors. On gth November, 
1936; the learned Subordinate Judge gave time to the decree-holder to ascertain 
ether they were majors or minors, but no information was furnished and no 
steps were taken to serve oo the said defendants notices under Order 21, rule 22, 
Civil Procedure Code. Be shows that the sale proclamation notice 
was served on defendants 7 ae ut it was not served on defendants g and 10 
as they were not present A the house. The decree-holder filed E. A. No. 8 of 
1939 for permission to bid at the sale and Ex. D-10, the notice of that application, 
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was returned with an éndorsement that defendants 8, and 10 refused to 
receive the same. On 13th February, 1939, the seventh defendant filed an 
application asking for an adjournment the sale, and that was granted. 
Ex. D-rr (a) dated 6th March, 1999, is another application filed for adjournment 
on behalf of the defendants. It is not clear from this petition whether defendants 
8, 9 and 10 also gave vakalat to the advocate for an adjournment of the sale. The 
sale was held on 13th March, 1939, and the properties situate in the aforesaid 
villages were purchased by the decree-holder. On 26th June, 1 9895 two petitions 
were filed by some of the judgment-debtors for ence) aside sale, but they 
were not re-presented when returned. The decree-holder obtained delivery in 
July, 1942. On 4th December, 1942, defendants 8 and 1o filed E. A. No. 1035 
of 1942, under sections 47, 151 and Order 47, rule 1 of the Civil Procedure Code, 
for a declaration that the sale held on 13th March, 1939, was void and for setting 
aside the same and also the delivery of July rgq42. ‘The sons and the widow 
of the 4th defendant Bhaskara Rao filed E.A. No. 44 of 1944 dated 29th November, 
1948; under section 47, Civil Procedure Code, for re-delivery of the properties allotted 
to the share of Bhaskara Rao on the ground that as Bhaskara Rao became insolvent, 
the decree-holder brought to sale only the three-fourth share of the properties. In 
the petition filed by the defendants 8 and 10, they pleaded that the sale was void 
as though defendants 8, 9, and 10 were minors they were treated as majors and 
no notice under Order 21,'rule 22, Civil Procedure Code, were served on them, 
They also alleged that the sale was vitiated by material irregularities and fraud 
of the decree-holder which resulted in substantial loss to them, as according to them, 
properties worth a lakh and twenty thousand were sold for a low amount 
of Rs. 12,42 subject to a mortgage in favour of the decree-holder. They 

that the application, though filed more than three years from the date of the sale; 
was in time, because they were kept out of the knowledge of the ri Kean 
for setting aside the sale by reason of the fraud practised by the decree-holder 
against them. They also stated that as the sale was a nullity the right to apply 
accrued to them only when an attempt was made to dispossess them. The decree- 
holder filed a counter mainly contending that the application was barred by time, 
that the sale was valid as notice under Order 21, rule 22, Civil Procedure Code, 
was served on the 7th defendant who was the manager of the family, and, as the 
interests of the other members were represented by the 7th defendant and other 
members of the family. He also pleaded that he did not perpetrate any fraud. 
upon the judgment-debtors, but brought the property to sale after giving every 
opportunity and ind ce to them to settle the matter or otherwise pay off the 
decree amount. In other application, the petitioners contended that the 
properties mentioned in that petition fell to their branch and the decree-holder 
illegally took possession of their lands and therefore they were entitled to be put 
in possession of the same. The decree-holder denied the allegations, and stated 
that the aforesaid i alae fell to the share of the other branches and therefore 
had been rightly sold and legally taken possession of by them. The learned 
Subordinate Judge held that the sale was void as notices under Order 21, rule 22, 
Civil Procedure Code, were not served on defendants 8 to 10, that the sale was 
also vitiated by fraud and material irregularities which resulted in substantial injury 
to the judgment-debtors and that the suit was in time. In the result he set aside 
the entire sale. In E. A: No. 44 of 1 he directed re-delivery of the properties 
claimed in that petition, The decree-holder has preferred the above two civil’ 
miscellaneous appeals, ~ 


It will be convenient at the outset to clarify the position so that our attention 
may be concentrated on the main point that arises in the case. It is not disputed 
that there was a partition between the four branches. It is equally clear that 
there was no partition inter se between the members of each branch. The execu- 
tion proceedings show that the properties that fell to the share of Bhaskara Rao 
were not brought to sale as he became.insolvent. We are therefore only concerned 
with tbe properties lining to the'shares‘of the other three branches. Whether 
there was a division by metes and bounds or in status, the decree-holder was certainly 
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entitled to bring to sale the shares of the different branches and the sale 
having been co ed and the concerned parties not having taken any steps for 
setting aside the sale, it is not now open to defendants 8 and 10 to question the 
sale in respect of the shares of the other two branches. Even in regard to the 
undivided share of the yth defendant in the family properties, the petitioners are 
not in a better position. Under Hindu law the sale of a share of an undivided 
member of a joint Hindu family is valid, and as the necessary notices were 
admittedly served on br br defendant and he not having taken any 
steps to set aside the sale befor confirmation, he is also equally precluded from 
questioning the sale. Assuming that the application filed by the defendants 
8 and 10 to set aside the sale was filed on his behalf also, it would be hopelessly 
barred by limitation. The allegations of fraud made in the petition to get over 
the plea of limitation are vague, and the evidence adduced in support thereof 
does not bear out the case of fraud. -Section 18 of the Limitation Act is the governing 
section. Under that section to take advantage of the extended period of limita- 
tion, the petitioner will have to allege and prove that by means of fraud he has been 
kept from the knowledge of his right to make an application. In this case, notices 
were admittedly served on the defendants other than defendants 8, 9 and 10. 
Some of them filed applications for setting aside the sale, but did not pursue the 
matter. They knew of the sale proceedings from the beginning to the end. It 
is impossible to contend that they were kept out of the right to apply 
for setting aside the sale by the fraud of the decree-holder. Even the evidence 
adduced in support of the fraud is very vague. It is said that a kind of a confi- . 
dence trick was played upon the judgment-debtors. From 1938, according to. 
the evidence, they were encouraged to that the matter would be settled and. 
in that hope and on account of their implicit confidence in the decree-holder and. 
his maternal uncle Nageswara Rao, they allowed the sale to be held and did not 
take any proceedings to set aside the sale as they believed the matter would 
settled in spite of the sale. We have gone through the evidence carefully and 
are not satisfied that any fraud was perpetrated on the judgment-debtors. Indeed, 
even if the entire evidence was accepted, it would only show that there were some. 
rae attempts at compromise between the parties. In any view, as we have 
eld that it is not open to the judgment-debtors other than defendants 8, 9 and ro 
to question the sale, it is not necessary to express our final opinion on the matter. 


The main question, therefore, that arises in the appeals is whether the sale 
of the interests of defendants 8, g and 10 was a nullity as contended by them. A 
few admitted facts may be recapitulated. The 8th defendant attained majority 
on 16th August, 1936, and the roth defendant on 25th April, 1940. The gth. 
defendant also only attained majority sometime before the sale. Notices under 
Order 21, rule 22, Civil Procedure Code, were admittedly not served on them. 
During the entire proceedings that took place before the sale, notice of the procla- 
mation of the sale was received by the 8th defendant as disclosed by Ex. D.-9 (a). 
The defendant is the eldest brother of defendants 8, g and 10 and it is not dis- 
por that notice under Order 21, rule 22, Civil Procedure Code was served on 
im and he took part in the various proceedings that led up to the sale. Mr. Soma- 
sundaram, learned counsel for the appellant, argued that the 7th defendant was 
the manager of his branch of the famil , and, as the notice under Order a1, rule 22 
was served on him representing his branch, the sale was good, and that, in any 
view, as the 7th defendant and the members of the other branches of the family: 
who were equally interested with defendants 8 and g admittedly took part in the 
proceedings, there is sufficient representation of the interests of defendants 8, g. 
and to. Mr. T. M. Krishnaswami Aiyar, on the other hand, contended that the 
7th defendant, though the eldest brother of defendants 8, 9 and 10 did not represent. 
the minors at any time as the father represented them when he was alive, 
after his death, the mother was appointed as their guardian, that, after the decree- 
was obtained, the proceedings thereafter were governed by the Civil Procedure 
Code, that, as the mother represented him as guardian, the 7th defendant could. 
not be by reason of his personal law, entitled to represent his brothers without. 


88 


254 THE MADRAS LAW JOURNAL REPORTS. [1950 


an express order of the Court, and that the sale without the requisite notice under 
Order 21, rule 22 on the ms concerned would be a nullity as the service of 
the said notice only would confer jurisidction on the executing Court to sell the 
properties. 

In support of their respective contentions a long catena of cases has been 
cited on either side. To appreciate the principles ing the present case, 
it will be convenient to consider the said decisions. In KX v. Kutil, a 
Mohammadan woman died leaving her husband and several minor children as 
her representatives. In execution of a money decree obtained against her, the 
creditor attached certain land which belo to her and made her husband and 
two of her children parties to the execution proceedings. The land was sold 
and purchased by the decree-holder. Her kien brought a suit to set aside the 
‘tale on the ground that some of them were not parties to the proceedings in exe- 
cution and the others, being minors at the time had not been represented. by a 
guardian appointed by the Court. The learned Judge held that the sale was 
valid. It was found in that case that though there was no formal order oppone 
-the father as guardian, he in fact represented the minors. The principle on whi 
that decision really turned was that the father, being in possession of the properties, 
was the | representative of his deceased wife within the meaning of section 234 
-of the Procedure Code and therefore her estate was properly represented. 
In Khiargjmal v. Daim? the Judicial Committee held that where a Court had 
no jurisdiction to sell the property of persons who are not parties to the proceedings 
-or properly represented on the record, the decrees and sales purporting to be 
made would be a nullity as ape such persons and might be di without 
any proceedings to set ` aside. In Ganesh Row v. Tuljaram Rao’, 
the question for consideration was whether a nae made by the father 
pending a suit without the knowledge of the Court when his minor son was repre- 
sented by another guardian was valid. The Judicial Committee held that the 
powers of the father were controlled by the provisions of section 462 of the Code 
and that he could not without leave of the Court, do any act in his capacity of 
father or managing member of the joint family which he was debarred from doi 
as guardian ad-Kism. ‘This was relied upon by the learned counsel in support 
-his O NA I hee orena gue 
the 7th defendant could not represent them in his capacity as manager even if 
-he .was in fact a manager. 

A Full Bench of this Court had to consider in Rajagopala Aiyar v. Ramanuja- 
-chariar*, the validity of a sale without giving notice Order 21, rule 22, Civil 
Procedure Code. In that case, at gor, the learned Judges held that a 
‘Proper notice under Order 21, rule 22, Civil Procedure Code was the very founda- 
‘tion of the jurisdiction itself and that failure to give it would render a sale inopera- 
tive even against a stranger and that therefore the sale held in that case was a nullity. 
The decision in Ramanathan Chettiar v. Ramanathan Chettiar ®, does not lay any different 
principle. A careful reading of the judgment discloses that the learned Jufdges 
in that case made a distinction between a notice under Order a1, rule 22 and the 
execution proceedings subsequent to that aage The relevant facts in that case 
are that the 14th defendant was the father of defendants 15 to 17 and they constituted 
a joint family. In the suit by the creditor, defendants 15 to 17 were impleaded 
as minors with the 14th defendant as their guardian. A decree was passed against 
them. In the execution petition they were described as minors represented by 
their father (the 14th defendant), though by that time the 15th defendant had 
attained majority. He was not dı a major and he continued to be repre- 
sented by the 14th defendant as his guardian. Notice under Order a1 rule 22 
-was served on him. The sale was posted to 5th August, 1924, and, on the same 
day, the 14th defendant died. The legal representatives of the 14th defendant 


1, (1888) I.L.R. 12 Mad. go, 192: I.L.R. 36 Mad. 295 (P.C). 
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being defendants 15 to 17, they were brought on record as his 1 representatives. 
The sale was coneladed on the r1th August, 1 In an application to set aside 
the sale, it was argued that as the 15th Gefendant was a mrar at the time of the 
execution petition, he should have had a separate notice and that after the 14th 
defendant died and thus ceased to represent defendants 15 to 17, fresh notices 
should have been issued to them. The learned Judges n the contention 
that fresh notice under Order 21, rule 22, Civil Procedure e, should have been 
taken on the 15th defendant on the grounds that notice was ered on the 14th 
defendant representing himself and his minor sons. They also indicated that such 
notice was valid, and that, if the 15th defendant became a major, it was his duty 
to bring it to the notice of the Court and declare himself as a major. As 
the subsequent proceedings, the learned Judges made the following observations 
at page 1004: 

“ The general principle laid down by the authorities to which we shall refer is that an ininal 
notice under Order 21, rule 22, when issued, is sufficient ee the purpose of the law to bring to ttie 


court the estate which execution 1s being enforced ciently retains it there 

result of the dea of the party to whom notice was originally eee ps marl ae ea eT 
record to represent the estate and thus to effect the pearance of the estate from the jurisdiction 
of the court. If, therefore, there is any person left on Deed who chn and does sufficiently 


represent the estate, a fresh notice under Order 21, rule 22 is not required by law.” 
At page 1007 the same idea is expressed in a different manner — 
“When such a notice has been initially issued, no fresh notice is uired by law, to be issued 


‘on thé death of the judgment-debtor during the pendency of the if some one who can 
represent and is representing the estate is already on the record even if he be a wrong legal repre- 
sentative or a legal representative brought in by the wrong procedure.” - 


As the 15th defendant, the major, was on record, and as he represented the estate, 
the learned Judges held that the sale was valid. Far from supporting the case 
of the ap t, this decision lays down that the notice under Order 21, rule 22 
is a condition precedent for conferring jurisidction on an execution Court to sell 
the property. In that case, the initial notice was served:on the 14th defendant 
for himself and as the guardian of the 15th and 17th defendants. the present 
case, admittedly, no notice under Order 21, rule 22 was served on defendants 8 
to 10, Indeed they were declared as majors and no further steps were taken to 
serve the requisite notice on them. Tn Kodandataina Reddiar v. P arathi Aiyangar! ` 
also the same principle is laid down. Where notice of the execution petition was 
taken out to a person as a minor represented by his father, though at that time 
actually he was a major, but the fact was not known to the Court nor to the decree- 
elder it was held that such notice was sufficient compliance with the requirements 
of Order 21, rule 22, Civil Procedure Code and that no question of jurisdiction 
arose. At page 95, King, J., puts the view as follows :— 

“To us there seems to be a very clear distinction between a case in which no notice is issued 
-at all to a particular defendant and a case in which notice is issued to him as if he were still a minor, 
the reason for issui a: suc potee that both the decree-holder and the court were unaware of 


the true age of the defendan t We that to issue such a notice is a sufficient compliance with 
the requirements of Order a1, rule 2e, Civil Procedure Code.” 


The next case cited is Bachoo Prasad v. Gobardhan Das? The facts in that case 
are: In a suit against members of the joint family the minor members were 
represented by a pleader M appointed by the Court to be their guardian ad-litem, 
but in the execution petition no reference was made to the abovenamed pleader. 
Execution was sought to be taken against the minors describing them as under 
the guardianship of the minor’s father, one Gobardhan. No notice was taken to 
the Court guardian under Order 21, rule 22. The learned Judges held that the 


sale held without such notice was a nullity. At page 64 the learned Judges point 
out : 


"Once the court has found that the legal conditions do not exist for proceeding with an execution, 
then there is a lack of jurisdiction in the carrying on of that execution ; and all the proceedings taken 
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in the execution which was not properly contested in the absence of proper notice under Order 21, 
rule 22 must fall to the ground. 

In Venkataranga v. Sesthamma’, it was held that the creditor who impleads the sons: 
also in the suit against the father and obtains a decree against their shares in the 
family estate cannot claim to proceed against such shares in the execution of the 
decree against the father when it can no longer be executed directly against them 
owing to the bar of lithitation. The learned Judges held that though the father was 
precluded from raising the plea that the decree was barred, as he did not oppose 
the execution application against him, the son could rely upon the plea of limita- 
tion in so far as they were concerned. The reason of the rule is stated at page 277. 

“ When the son is joined in the suit and a decree is obtained binding hss interest also, the claim 
against him based ie ob tion must necessarily be deemed to have put in muit and merged 
in the decree, and the only m é ol enforcing mich pat i an it aecma to ui executing the decree 

him. The matter is no longer governed by the law but by the relevant provisions of the 
vil Procedure Code.” j 

This decision also was relied upon in support of the contention that the seventh 
defendant could not in bis capacity as a manager represent the interests of defendants 
8 to 10 as they were represented by their mother till they were declared majors. 
In Deo Narain Singh v. Bibi Khatoon*, it was held that no feat notice under Order 21, 
rule 22, Civil Procedure Code was necessary as an application for the amendment _ 
of the execution by reason of addition of other properties was not a fresh application. 


; ` The following principles emerge from a consideration of the aforesaid deci- 
sions: . 


(1) Notice under Order 21, rule 22, Civil Procedure Code is a necessary 
condition for conferring jurisdiction upon the executing court to sell the judgment- 
debtor’s properties, and a sale without such notice is a nullity. 


(2) If the initial notice under Order 21, rule 22, was served on the parties, 
the sale would not be void even though at the later stages notice was not served 
on all the parties, if as a matter of fact the estate was sufficiently represented by 
any one of the parties. , 


- (3) The sale would be valid if the notice under Order 21, rule 22 was served 
on a person who was held by the court to be the representative of the deceased 
party, even though it subsequently turned out that he was not the real or only 
representative of the d party. 


A) Bites E eens is amen he gietion Or repens aa 
ma longer governed by Hindu law but by the relevant provisions of the Civil Pro- 
ure e. 


ing these principles in view, we shall now consider their application to 
the facts of this case. In the suit defendants 8 to 10 were represented by their 
father. There was a decree for the payment of money against the assets in their 
hands. After their father’s death, they were represented by their mother. Admit- 
tedly, no notice was served on them represented by their i They were 
declared majors, and, thereafter, no notice under Order 21, rule 22, Civi Procedure 
Code was served on them. Though the 7th defendant was the eldest brother, 
there is some evidence in this case that the property of defendants 8 to 10 was being: 
managed only by their mother. In any event, the seventh defendant as a matter 
of fact never represented them. No notice was served on him in his representative 
capacity. It therefore follows that the sale of the family properties so far as defend- 
ants 8 to 10 are concerned was a nullity, and it is open to them to ignore it. 


‘Tt is then argued that the application was barred by limitation. It is conceded, 
that if the sale was a nullity, the proper article of ihe Limitation Act applicable 
is the residuary article 181. Article 181 of the Limitation Act reads as follows : 





` 
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“ Description of application. h Period of limitation. Time from tohich period 
begins to run. 
181. Application for which no period of Three years .. When the right to a 
limitation is provided elsewhere in this accrues,” : a 


schedule or section 48 of the Civil 
Procedure e, 1908. 


_ ,. Therefore, under the aforesaid article, the application should have been filed 
within three years when the right to apply accrued. The question therefore is 
when did the right to apply accrue. If the sale was a nullity, defendants 8, 9 and 10 
could ignore the sale. Till their possession was effectively interfered with, they 
need not take note of a void sale. In this view, the right to apply accrued to them 
only when the decree-holder took possession of the properties in July 1942. So 
viewed, the application is clearly within time. A similar question was considered 
by Ananthakrishna Aiyar, J. in Chengalraya v. Kollapuri}. that case a sale was 
without service of notice under Order 21, rule 23, Civil Procedure Code and the 
decrecholder who purchased the property obtained symbolical delivery of the 
land. At page 15, the learned Judge says, 

“IA cases where sales are held to be void, iate relief could be obtained jes to the 
suit by proceeding under section 47, the period of lmitation being not the period Steal Ga sett 
aside of sales but the general period of three years prescribed by cle 181. If excess sale is void, 


Do notice need be taken of the same by any parties to the suit, until their hts are actually infringed, 
T fail 60 see how ercem execution could hae any higher efist Krea Ho was not bod to ply 
to have thé order relating to excess delivery set aside. Ifhe could i that order, as he could have 
ignored the excess sale itself, what then is the real act by which he is aggrieved ; in other words, 
when does the right to apply accrue to him within the meaning of Article 181, Limitation Act? So 
long as he was in possession, it did not matter to him what of excess sales or excess deliveries 
were passed behind his back. I think tho lower appellate court was right in-its padi that article 
181 applied and that the application was not a 

We y agree with the observations of the learned Judge and we hold that 
the right to apply in the present case accrued to the petitioners only when their 
possession was interfered with in 1942, and, therefore, the application was clearly 
In time. 

A.A.O. No. 614 of 1946.—Coming to C. M. A. No. 614 of 1946 we do not 
see any arguable point. the properties that fell to the share of Bhaskara Rao 
were not brought to sale but they-were taken possession of by the decree-holder 
purchaser, his legal representatives were certainly entitled to get a re-delivery 
of the same. The learned Subordinate Judge in the circumstances directed re- 
delivery and we do not see any reason to interfere. 


The result of our decision would be that the sale of the interests of defendants 
8, 9 and 1o in the family properties would be a nullity, The sale of the share 
of the seventh defendant in the properties that fell to the share of his father, Triyam- 
‘baka Rao, and the sale of the properties that fell to the share of the two brothers 
Ananda Rao and Krishnamurthi would be valid. It is in evidence that there 
was a partition between the four branches and therefore there was no difficulty 
fo a ee oe a a 
tion. But in regard to the one-fourth share in the property allotted to the fourth 
branch, it would be necessary to take appropriate proceedings for a partition inter se 
between defendants 7, 8, 9 and 10. th the learned counsel appearing for the 
‘parties, in the interests of speedy adjudication are willing and indeed anxious 
to get the properties divided in these proceedings themselves. We therefore remand 
EA No. 1035 of 1942 to the lower court for effecting a partition between defend- 


ants 7, 8, 9 and ro. In other C.M.A. No. 634 of 1946 is allowed with 
proportionate costs. C.M.A. No. 614 of 1946 is dismi with costs. 
V.P.S. = ; Appeal allowed. E.A. remanded to lower court. 
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IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sussa Rao anD Mr. Justicz PANCHAPAKESA AyYYAR, 


M adithati Venkata Reddi and another .. Appellants * 

Madras Criminal Rules of Practico—Ruls 85—QOmission to toarn some of the accused making a confession 
thot uf was not intended to take them as approvers—Confassion of accused—Admissibiltty. 

Where in a case there are more than one accused, 2 Magistrate omits to warn some of the accused 
making a confession that it wes not intended to take them as approvers, the omission is fatal to the 
admissibility of such a confession as it causes a grave doubt on volun nature of such a con- 
fession in such cases and there is reasonable ground for up ing that the esxions might have been 
made on the assumption that the persons confessing be taken as approvers and escape punish- 


ment, 


Ap against the order of the Court of Session of the Cuddapah Division 
in Case No. 42 of the Calendar for 1949 passed on goth November, 1949. 


P. Basi Reddi for Accused. 
The Assistant Public Prosecutor (A. S. Sivakaminathan) on behalf of the State. 
The Judgment of the Court was delivered by 
P akesa Ayyar, 7.—These are two appeals by Venkata Reddi and Vebulu, 
the grd and 4th accused in S. G. No. 42 of 1949 on the file of the Sessions Judge, 
Cuddapab. have been convicted under Sections 302 and 34, Indian Penal. 
Code and sentenced to transportation for life, and also under Section 201, Indian 
Penal Code and sentenced to rigorous imprisonment for two years to run concur- 
rently with the sentences under section 302, Indian Penal Code. The facts are 
briefly these. One Redanna was living in Ponnellavandlapalli in Ra t 
Taluk in Cuddapah District. Though he was married he was not on terms 
with bis wife for some time before this murder and he was carrying on with a woman 
called Chinna Ammani of Ragatiguntapalli, an adjoining village. Accused two 
was also carrying on. with the same Chinna Ammani. Redanna wanted to have 
this Chinna Ammani exclusively for himself, by marrying her, and accused 1 and 2 
went and told him on 8th April, 1949, that they would get him married to Ammani 
that midnight. So, taking some jewels of his and borrowing some jewels as a loan 
from a barber P.W. 1, Redanna set out with accused 1 and accused 2 on the night 
of 8th April, 1949 with intent to get the marriage performed that midnight. Accused 
1 and 2 who are closely took the help of accused g and 4,-two ns 
alleged to be hired assassins, and all the four are said to have murdered danna 
that night while sleeping and waiting for the girl Ammani who was said to be on. 
her way by accused 2 pressing his throat with terrific force and th ini 
accused holding his arms and legs, near Marrimani Bhavi in a jungle and buried his 
corpse there. ereafter, fearing that the corpse might give out a stink which would. 
be noticed by people in the neighbourhood frequenting that place, they are said 
to have removed corpse to Yedullagunta Valley in the jungle and buried in 
in a pit there. There also they seemed to have feared later on that the body would 
be discovered by its stink, and sq removed it and put it in a gunny bag in order to 
transport it to a more uented ER But small portions of the decomposed. 
corpse, like the skin of the palm of the left hand and sole of the right foot got 
left behind in the Yeddullagunta Valley. The rest of the corpse was put in a 
penr he Sarin o aer a disused well, a mile away, and shoved. 
mto it. P.W. 5 the elder brother.of /Redanna got suspicious about the disappear 
ance of Redanna and he went and gave a sir oc to the police on 14th April, 
1949 about his disappearance and his suspicions that he might have been murdered. 
c Police began vigdrous investigation. Owing to the great stink in the Yedul- 
lagunta valley people came to know that some corpse might have been buried 
there and P.W. 15 the Circle Inspector of Police went on the 17th with P.W. 10, 
the Sub-Magistrate, and big men and dug up the spot and recovered the skin of 
the palm and sole of the foot of a decom corpse, and not the other portions. 
The scar of a cut wound on the skin of thumb corresponded to such a wound 
on the thumb of Redanna. Accused 4 was arrested on suspicion on the night 


~ 
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a ae and he offered to show the main corpse of Redanna. He 
ircle r of Police and the Sub-Magistrate and the big men to 
Devarathi Bhavi and pointed out the gunny bag containing the remaining portion 
of Redanna’s corpse. According to the medical evidence of P.W. g, that corpse 
could be identified by the hair, teeth etc., by persons who knew the man and wit- 
nesses who were related to Redanna or knew him well identified the corpse, by 
the curly hair, coated teeth, jutting forehead bone and other signs and features 
and also a key of Redanna (M.O. 1) found with the remains. The lower court 
_believed the evidence of the prosecution witnesses that the remnants found in the 
gunny bag represented the corpse of the murdered Redanna. P.W. 9, the doctor 
swore that the murder should have taken place 14 days before, that is on the 8th. 
The evidence to show that the death had been brought about by throttling or 
strangulation rested only on the confessions of accused 4 and 3. There was no 
direct witness to to the muder. ` P.W. 7, who k a private school, swore 
that accused 1 and 2 approached him to aid in this murder, but he excused himself 
as he was already involved in another murder case and it was all sucha bother. 
The confessional statements were recorded from accused 3 and 4 by the Sub-Magis- 
trate P.W. 10 on 28th April, 1949 and 24th April, 1949 respectively. They gave a 
detailed account of the murder but minimised the part taken in the murder by 


accused 3 and 4 and ted the part played by accused 2. But one important 
ing was that the See eee ee 
not intended to take them as approvers as required by Rule 85 of Criminal 


Rules of Practice. It has been held by a single Judge of this Court in Govinda 
Subbaramayya v. Emperor’, and by a Bench of this Court in Referred Trial No. 55 
of 1947 (an unreported case), that such an omission is fatal to the admissibility of 
such a confession as it causes a grave doubt on the voluntary nature of such a con- 
fession in cases where there are more than one accused and there is a reasonable 
ground for supposing that the confessions might have been made on the assumption 
that the persons confessing would be taken on as approvers and escape punish- 
ment. In the present case some persons had been suspected in the first instance 
of this murder and eight persons were actually charge-aheeted of whom four were 
committed to the Sessions and two fimally acquitted. It is obvious, therefore, 
that this is one of those cases which would come within the scope of the two rulings 
quoted above which in our opinion have laid down a salutary rule of prudence 
in such cases. Accused 3 and 4 detracted from their confessions in the committing 
Magistrate’s Court. Accused 4 when taken before the District Magistrate for 
recording his statement in order to be tendered a pardon and taken on as an approver 
refused to make a statement and said that he knew nothing about the murder. 
It is obvious that the confessions of Accused 3 and 4, which are the main pieces- 
of evidence against them regarding the conviction under section 302, Indian Penal 
_ Code are of no value in the circumstances. Nor were these retracted confessions. 
corroborated in any material particulars regarding the murder itself. The fact 
that accused 3 and 4 were for another muder, as hired assassins’ and 
acquitted oily before this case was launched for lack of evidence, is of course 
irrelevant. So, we set aside the convictions of both the appellants under section 
02, Indian Penal Code and sentences of rtation for life and acquit them 
th of that offence, by giving them the benefit of the doubt. It is regrettable 
„that despite the many rulings of this Court emphasising the need to follow Rule 85 
“of the Criminal Rules of Practice, some Magistrates are still not following that rule 
strictly and putting all the questions and warnings required thereunder. We hope 
that such cases of carclesmmess on the part of Magistrates will not recur hereafter. 


Now we come to the convictions of the appellants under section 201, Indian 
Penal Code. There is no satisfactory evidence at all regarding this offence so far 
as accused 3 isconcerned. His confession was four days later than that of accused 
4 and led to no new incriminating discovery. His being alleged to be a hired 
assassin and a confederate of accused 4 in two murders is of no use. We set aside 





i. 1997 M.W.N (Crl) 94. 


300 THE MADRAS LAW JOURNAL REPORTS. ` _ [1950 
his conviction under section 201, Indian Penal Code and the sentence thereunder , 
and acquit him of this offence also. But regarding accused’ 4 there is sufficient - 
evidence, in our opinion, to support the conviction under section 201, Indian Penal 
Code. He was the first to give information about the corpse of Redanna thrown 
into the Devarathi Bhavi. Nobody knew about the existence of the corpse that 
-was found in the well in the jungle before he gave information te ie it and 
there is ample ground for presuming that he had a hand in concealing the corpse 
in that well in order to prevent the detection of this murder. The identity of 
that corpse as that of Redanna, who was held to have been murdered on the 
8th night, was taken as established by the lower court, which saw the witnesses 
and heard their evidence, and we are not pre to take a different view. In the 
end, therefore, we confirm the conviction of accused 4 under section 201, Indian 
Penal Code and also the sentence awarded thereunder which was not at all excessive. 


VS. Appeal allowed, 
g Conviction of accused 4 under Sec. 201, IP.C. confirmed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JusTicg SATYANARAYANA Rao AND Mk. Jusridg VISWANATHA 
SASTRI 


V. M. Raghavalu Naidu and Sons by executors C. G. Krishna- 
swami Naidu and another .. Applicants * 
D. 
The Commissioner of Income-Tax and Excess Profits Tax, 

Income-tax Act (XI of 1922), section 41—Applicability—Executors also appointed trustees under will— 
Wika dae he wall as trustees 7 administration and ascertainment of residue— 
SD cent pad at Seen Mees by CREATE undir directions in the will—Deductions ın respect 
of, tf allowable. 

‘A testator appointed some persons as executors who were also to be trustees and gave them 
various directions in respect of the continuance of the business of the testator and payment of 
maintenance to his mother and to his widow. The will after providing for the payment of certain 
specific legacies and administration of some charities left the residue to the three sons of the 
testator as life estate holders with a gift over of the estate to the grandsons by such sons. The 
‘cxecutors after obtaining probate continued the business of the testator, paid one of the specific 
legacies, made book entries in regard to the maintenance amounts otherwise carried on the 
duties of executors, The executors were assessed in respect of the income of the estate as an asso- 
ciation of persons under the Income-tax Act. On a contention by the assessees that they should 
have been assessed as trustees under section 41 of the Act and that the amounts paid as main- 
tenance should be deducted, y 
g Held, the decision of the question depends upon when the executors of the will cease to be 
executors and become trustees, Executors do not become trustees for the beneficiary in the case of 
specific bequest until assent and in the case of a residuary bequest until the residue is ascertained 
and the assent of the executor is cither expressly given or inferred from conduct. In the circum-" 
‘stances, it was clear that the administration of c estate by the executors was nét complete during 
the relevant period, that their executorial duties had not been discharged and the residue of the 
-estate had not been ascertained so as to constitute it a trust fund, The executors not having been 
divested of the estate and the residue not having been ascertained, the estate cannot be considered to 
have vested in them qua trustees, Without the ing into existence of the property which has to 
che held in trast there cauld be do tout and without the termination of the duties of the executor 
there could be no trustee. The executors continued to be executors and had not become trustees, 
and their being assessed as an association of persons was perfectly justified. . 

The amounts paid as maintenance was not an allowance charged upon the estate either by 
«decree of Court or otherwise and to which, the testator himself had no right or title to receive. The’ 
“executors received the income as executors and applied the income in the course of the administration 
of the estate and are treated as mere current outgoings of the estate. No deduction is allowable in 
Tespect of such payments, 


Case referred to the High Court by the Income-tax te Tribunal, under 
section 66 (1) of the Indian Income-tax Act, 1922, (Act of 1922), as amended 
by section g2 of the Income-tax (Amendment) Act, 1 (Act of 1939) in 
R.A. Nos. 167, 168 and 169 (Madras) of 1947-48 on itn fie. 


* Casc Referred No. 3 of 1948. ° and February, 1950. * 
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The Advocate-General (X. Rajak Ayyar) and K. Srinivasan for Applicants, 
C. S. Rama Rao Sahib for Respondent. 
The Court delivered the following 


JUDGMENTS : Pc leak le Rao, F.—This is a consolidated reference under sec- 
‘tion 66 (1) of the Indian me-tax Act by the es ages Tribunal relating to the 
relevant assessment years 1942- ene 1943-44, and to the ble accounting 
period 29th January, 1941 to 18th January, 1942, under the Excess Profits Tax Act. 


The questions referred to us are 


(1) Whether on the facts and in the circumstances of the case the Tribunal 
was right in holding that the executors did not cease to be executors, and, therefore, 
section 41 of the Income-tax Act had no application ? 


(2) Whether on the facts of the case the Tribunal was right in upholding 
the decision of the department that the maintenance paid to the widow and the 
mother of the testator under the will was not an allowable deduction under the 
Income-tax Act? : 


The assessee is V. M. Raghavalu Naidu & Sons (by executors C. G. Krishna- 
swami Naidu and M. R. Krishnaswami Naidu). They were assessed to income-tax 
during the assessment years as an association of persons. The executors were 
appointed under the will of one V. M. R. Seshachalam Naidu who died in 1936 
leaving behind him a will, dated 20th April, 1936. At the time of the death of ie 
testator, he was carrying on a lucrative timber business in Madras and had also 
agencies at Karachi, Calcutta and branches at Negapatam, Cocanada and Bombay. 
He also owned saw mills at Rangoon. He left behind him at the time of his death 
his mother and his widow besides three daughters and three sons. By clause (3) 
-of the will he appointed his son-in-law G. G. Krishnaswami Naidu and hi er 
whom he deeabed as Basin Bridge Depot Manager, M. R. Krishnaswami Naidu, 
as executors and trustees of the will. The same clause also provided that his daughter 
_Jumna Bai and his sons Badri Narayanan alias S. Badrinath and Sampath Kumaran 
shall as soon as each of them attain the age of majority, i.s., age of 18, also become 
executors and trustees in addition to the two named persons and carry out the 
provisions of the will. C. G. Krishnaswami Naidu was appointed executive trustee. 
Under clause 6 of the will he directed that the business should be continued 
after his death so long as the business is running at a profit and should not be 
wound up even after the sons attained the age of majority and assume the manage» 
tment. Among the properties left by him this business was the most important 
asset and he had also other moveable and immoveable properties, Under clause (8) 
there was a provision to purchase immoveable properties, after the total capital 
of the business reached Rs. 10,00,000, t.e., five lakhs for the business in India and 
five lakhs for the business in Burma. The executors under this clause should set 
apart immoveable properties of the value of Rs. 50,000 every which they should 
acquire out of the profits of the business. Under clause (9) the executors were 
empowered to convert the business in India into a limited concern soon after the 
capital of the business in India reaches five lakhs of rupees. Clauses (10) and (11) 
provide for payment of an amount to the mother and also some amounts to his 
widow for the maintenance of herself and the children. By clause (12) he made 
‘provision for certain pecuniary legacies most of which are payable at a future date 
on the happening of the events mentioned therein. This clause also directs that 
the mortgage deed executed by the testator’s wife’s sister’s son in his favour should 
be cancelled and delivered to him. Clause (13) provides for the setting apart of 
half anna per rupee of the nett profits of the business every year and also half araa 
per rupee from the interest on capital, and for payment of the said sum to V. M. 
R. & Son Trust, which was established by the testator’s mother so long as the charity 
continues to be carried on. Under clause (17) the testator expressed his desire 
that his three sons-in-law should be trained in the business and that they should be 
taken as partners in the business and given a share of one and half annas in the 
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rupee for the first ten years and two annas in the rupee thereafter till their 55th 
í year. There is also a provision for a monthly payment for their remuneration, and 
maintenance from the time of their sone ihe service and working in the business. 
Clause (18) provides for the disposal of residue. Under it the three sons are 
entitled to take the estate as tenants-in-common subject to the legacies and disposi 
tions contained in the will but they would be entitled to enjoy the income and profits 
of the estate without any power of alienation during their lives and after their death 


the estate should be taken by the ns by the sons, natural or adopted. The . 
dsons, it is provided, should entitled to take the estate per stirpes provided 
‘however that their right to partition and possession of the estate shall be ned 


until the majority of such of the grandsons as may be alive at the death of the last. 
of the sons of the testator. 


After the death of the testator, the two executors applied for and obtained 
probate in O.P. No. 164 of 1936 on the file of the High Court on the ist of August, 
1936. The usual accounts, it is stated, were also submitted by the executors in 
due course. The business was continued by the executors. The major part of 
the income which was assessed by the Income-tax Officer consists of the profits 
of the timber trade, the rest of it being income from business in paints and cocoanuts, 
rents and profits or property and interest on securities. 


The main contention of the assessees was that they should not be assessed. 
as an association of persons but should be assessed as trustees under section 41 of the 
Indian Income-tax Act. This section deals with cases of what may be described. 
as vicarious assessments and if there are trustees constituted under a deed or a will,. 
.the measure of the liability is the actual interest of the beneficiary concerned. The 
trustees and other representatives contemplated by the section are in the nature 
of the persons who merely receive the income but transmit the same to the benefi- 
ciaries. In other words, the estate of the beneficiary it is that is charged to income-- 
tax under the section. The other contention raised by the assessees was that the 
sum of Rs. 12,950 in the assessment year 1942-43 and Rs. 12,900 in the subsequent 
year were paid by them as maintenance wance to the widow and the mother- 
of the deceased and that those amounts should be deducted from the income of the 
estate during the respective assessment years, the ‘contention being that the main- 
tenance allowance were an allocation by the deceased of part of his income which 
were charged upon the estate and the executors had no right to such income. The 
amount actually paid during the period was not in dispute. These two contentions 
were rejected by the Income-tax Officer and by the Appellate Assistant Commissioner.. 
On further appeal, the Appellate Tribunal confirmed the decision of the depart-- 
ment. Hence this reference. 


The main contention urged by the learned advocate on behalf of the assessee- 
was that the administration of the estate was completed, the residue was ascer- 
‘tained, the executors assented to the legacies and thereafter there were no further 
duties as executors to be discharged by them and therefore they became trustees- 
for the beneficiaries ; and the assessment should have been made under section 41 
of the Act. This is the contention covered by the first of the questions referred. 
to us. : 

As Kekewich, J., observed in Timmis, In re : Nixon v. Smith! : 

“ There are few things more difficult than to determine when an executor ceases to have dutes- 
qua executor or virtuls or, as it is phrased in the Finance Act, ‘as such.’ There are few 
wills which come before the Court which do not contain directions to persons as executors and as. 
trustees, and it is a common case that the same persons are executors and trustees,” 

This exactly describes the situation in the present case. The two persons- 
were appointed as executors and trustees under the will and one of them is an. 
executive trustee. Do the two persons still continue to be executors or have they- 
become trustees? An “executor is a person to whom execution of the last will. 
of a deceased person is, by testator’s appointment, confided” [vide section 2 (c). 
a 
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of the Indian Succession Act]. He is the legal representative of the deceased. It 
therefore follows that he represents the estate of the deceased in the right of the 
testator. So long as he continues as an executor he holds the estate as a represent- 
ative of the deceased and not on behalf of the beneficiaries. A trustee is a person 
in whom. the pro is vested for the benefit of the beneficiaries. Until therefore 
the title of the deceased or the representative character of the executor comes to 
an end he does not clothe himself even if he is described as a trustee under the will 
with the legal character of a trustee. If he holds the title as a trustee for the benefi- 
Ciaries it is then that he acquires the status of a trustee. The point therefore for 
consideration is when does the executor cease to function as such? In the present 
case the testator bequeathed certain pecuniary legacies and his estate consisted 
of a business which he expressly directed that the executors should continue even 
after the sons attained majority. In the residuary estate a life interest is given 
to the sons who are to take it as tenants-in-common with a remainder over to the 
andsons by the sons. The sons under the will are entitled to ceriain pecuniary 
egacies and also a life interest in the residuary. For the executors to become 
trustees of the residue the funds which they should hold in trust for the residuary 
legatees must be constituted and must emerge into existence. It is settled law 
that until the residuary estate is cece tied the residuary legatees acquire no 
interest in the property and no fund in their favour comes into existence. This 
has been settled in Lord Sudeley v. Atiorney-Gensral1. The position has never 
been so clearly enunciated as in the ‘speech of Lord Halsbury, L.C., in that case 
at pages 15 and 16. The following observations at page 15 of the speech are 

apposite : 
“Tt is uncertain until the residuary estate has been ascertained of what it will consist. Itmay 
ascertained 


the actual right capable of instant assertion does not exist ; and whether the character is that of 
executor or of trustee seems to me to be mmaterial, rate int be te character ile the teat ge 
*I will have this or that part of the assets’. If a trustee is to be the character 
trast has no right to apply to the trust fund until a trust fund has been constituted, and } the hypo- 
thesis the trust fund is not constituted. In this case the trustees and executors happen the same 
but I think Mr. Channell made the point clear by adopting the hypotiean: Eai the execu- 
Uy and maea hall been diferent serine Until the thing as been ascertained, until the trust 
fund has been constituted, the thing of which the trustees are the trustees has not been ascertained. 
Whether you treat them, therefore, as trustees or executors, the same consideration arises. 

“Now, if the only thing that the legatee is entitled to is the fourth share of an ascertained residuary 
estate, I say that to my mind it is imposmble to maintain that the character of any part of that estate 
can be ascertained so as to make it possess a specific locality until that has ; it is a condi- 
tion precedent to know what the residuary estate is, and until that has ascertained you. 
cannot tell of what it will consist.” 

To the same effect is also the decision of the House of Lords in Barnardo’s Homes v. 
Special Incoms-tax Commissionsrs?, Referring to Lord Sudaley’s case, Lord Atkinson, 
at page 11 of that case says this : 

“ The case of Lord Sudeley v. Atiornsp-General1, decided in this House conclusively established that 

until the claims against the testetor’s estate for debts, legacies, testamentary expenses, etc., have 
been satisfied, the residue does not come into actual existence. It is a non-existent thing until 
tbat event has occurred. The probability that there will be a residue is not enough. It must be 
actually ascertained.” 
After the residue is ascertained and the executor assents to the legacy either expressly 
or impliedly the disposition in the will becomes operative and the beneficiaries 
have the property vested in them. The assent of-the executor before the residue 
is ascertained would not perfect the title of the residuary legatee as the residue 
until then does not come into existence. It is in this light that the observations 
of Viscount Haldane, L.C., in Attenborough v. Solomon? have to be understood. In 
that case it may be observed the residue was ascertained ; all the debts and legacies 
were paid and there was also assent of the executor. It was therefore held that the 
dispositions by way of trust took effect and that the executors had no interest there- 
after to pledge the property which formed part of the residuary estate. No doubt 
as pojnted out by Viscount Eldan L.C., in that case at page 85 : 
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“ Executors th remainga but they were ceecutaei who har become divested, by tici arent 
to the dispositions of the will, of the p: which was theirs coitus officii ; and their right in rem, 
their title of property, had been ormed into a right ix personam—a right to get the property 
back by proper proceedings against those in whom the property should be vested if it turned out that 
they required it for payment of debts for which they had made no provision.” 


To the same effect is also the view of Kekewich, J., in Timms, In re : Nixon v. Smith}, 
where the learned Judge pointed out the ordinary duty of executors to pay the 
debts, funeral and testamentary expenses, and when that is done he has done all 
that was necessary and though he still remains executor he has done his duty and 
is functus officio. In that case there were no legacies in the ordinary sense but if 
there were legacies the executor must pay them after the debts, funeral charges, 
and testamentary expenses. After such payment the residue ‘may be ascertained 
and paid off to the residuary legatee. The fact that there was an outstanding 
mortgage on the property would not prevent the ascertainment of the residue. In 
Inland Revenus Commissioners v. Smith?, Lord Hanworth, M.R., referred to the decisions 
of the House of Lords already referred to and applied the principles of those decisions 
to the case before him. ` 


The learned Advocate-General drew our attention to three other decisions 
of the Courts in England which also throw light on the point now under consider- 
ation. In In re Moore: McAlpine v. Moore*, which arose under the Trustee Act, 
1850, Kay, J., observed that : 


“ Although the Court cannot remove an executor, it can appoint a trustee or trustees to perform 
tho duties of an executor, which in this case means to pay the legacies when they became payable.” 


This observation evoked comment in later cases as it seemed to imply that a 
trustee could also perform the duties of an executor such as payment of legacies 
which is inconsistent with the functions of the office of a trustee who holds the 
property for the benefit of the beneficiaries. Kay, J., thought in that case that the 
definition of the words “‘ trust ” and “ trustee ” in the Trustee Act, 1850, as extend- 
ing to and including the duties incident to the office of personal representatives 
of a deceased person, justified the course indicated by the learned Judge in that 
judgment. The Court of Appeal had occasion to consider this case in In re J. R. 
Willey*, where the Court adjourned the petition to ascertain whether the debts and 
funeral and testamen expenses had been paid or not before taking action under 
the Trustee Act, 1850, by appointing a trustee. Cotton, L.J., is reported to have 
intimated an inclination of opinion that In re Moore?, went too far, and that a Court 
acting under the Trustee Act, 1850, could not appoint a n as trustee to dis- 
charge the duties which legitimately belonged only to the office of an executor 
and not to that of trustee. Kekewich, J., pointed out in a later case in Eaton v. 
Daines*, that there was some misapprehension regarding the decision of Kay, J., 
in In re Moore: McAlpine v. Moore®, as the case before Kay, J., must have been a case 
where there was no existing trustee of the trust pro remaining in the possession 
of the executor after it has passed from the office of executor to that of trustee which 
implies that the administration of the estate by the executor was completed by 
payment of debts, legacies, funeral and testamentary expenses. Of course, Keke- 
wich, J., in that case agreed with Cotton, L.J., that without payment of debts, | ies, 
funeral and testamentary expenses, the Court had no jurisdiction either r the 
Act or otherwise to appoint trustees. The executor represents the testator and is 
his legal representative. He had duties laid down by the will and by the statute 
which he alone should perform and could not be taken away out of his hand. These 
decisions in my opinion do not at all conflict with what was decided by the House 
of Lords in the cases already examined. On the other hand, they clearly drew 
the line of demarcation when the property legally passes from the possession of the 
executor to that of the trustee. The administration by the executor must be com- 
pleted and the statutory duties must be discharged before the estate could pass 
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to the trustee. These decisions in my opinion give clear guidance to determine 
the difficult question when the office of executor terminates and when the office of 
the trustee commences. 


Under the Indian Succession Act the position is the same. The powers and 
duties of an executor are enumerated in Chapter VII of the Act beginning with 
section 316. The funeral charges have precedence over the debts and the debts 
have precedence over the legacies. The effect of assent of the executor or adminis- 
trator is stated in Chapter VII. Under section 332 the assent of the executor 
or administrator is necessary to complete a legatee’s title to his legacy. It may 
be noted that the assent is required only to complete the title and not for the acqui- 
sition of the title. The title of the legatee is the title under the will and the assent 
is only to perfect the title and to complete it. Before such assent, however, the 
legatee’s right is only an inchoate one which is transmissible to his personal repre- 
sentatives. Section 333 states that when there is assent of the executor, then the 
executor is divested of his interest and the assent transfers the subject of the bequest 
to the legatee. Of course, the assent when once it is given operates retrospectively 
to the date of the death of the testator. But there is one distinction between a 
specific legacy and a residuary bequest. The doctrine of relation back does not 
apply to the bequest of residue, as residue only comes into existence when the 
administration is completed. This follows on the principles relating to the residuary 
legacies which have been enunciated by the House of Lords in Lord Sudsley’s caset 
and Barnardo’s Homes v. Special Incoms-tax Commissionsrs*. This distinction between 
specific legacies and residuary legacies was adverted to by Viscount Finlay in 
Barnardo’s case?, at page 8, where it is observed : 

“ The doctrine of relation, however, which lies to specific ] ies, is not applicable to the 
bequesi of a rendue as the residue only comas ato eeaience when fie ainan raton a completed.” 
Section 342 of the Succession Act enjoins that the executor when there is a general 
legacy to be paid at a future time should invest a sum sufficient to meet it in securities 
of the kind mentioned in section 341 ; and the intermediate interest forms part 
of the residue of the testator’s estate. Under section 343 where an annuity is given 
and no fund is charged with its payment or appropriated by the will to answer it, 
a Government annuity of the specified amount shall be purchased, or, if no such 
annuity can be obtained, then a sum sufficient to produce the annuity shall be 
invested for that purpose in securities of the kind mentioned in section 341. It is 
after all this that section 366 of the Act provides that the lus or residue of the 
deceased’s property, after payment of debis and legacies, be paid to the resi- 
duary legatee when any has been appointed under the will. It would be seen from 
this summary of the relevant sections of the Indian Succession Act that the principles 
embodied in the Act are not at variance with the principles which have been enun- 
ciated and applied in England. 

Before dealing with the facts of the case, it may be useful to advert to the duties 
of an executor when one of the assets of the testator’s estate consists of a business. 
The law on the subject is clearly summarised in 14 Halsbury (Hailsham’s Edition) 
at pages 386 and 387, Part V, Section 1 ; in Williams on Executors, Vol. II, 1930 
Edition, page 1171 and in Godfrey on Trusts, pages 268 and 270, 5th Edition. 
order to enable an executor to continue the business of the testator, there should 
be a direction in the will either express or necessarily implied from the terms of the 
will. If there is no such direction the executor, however, may carry on the business 
for a reasonable time with a view to wind up the business. The executor is generally 
liable for the debts incurred during the course of the business which is continued by 
him but has a right of indemnity against the estate. It is unnecessary to deal 
with all the principles relating to the rights of creditors and of the executor regard- 
ing the payment of the debts as they have been discussed fully in the authorities 
referred to above ; and they are not very relevant for purposes of this case. In 
the present case under the will, the executors had an undoubted right to continue 
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the business and the business forms part of the residue of the estate. It is also 
unnecessary for us in this case to determine finally what exactly are the rights in the 
business of the sons who take for life and the remaindermen (t.¢.), the grandsons 
by the sons. It will be sufficient to hold that residue includes the business, the 
profits of which have been included in the assessments now under consideration. 


In the light of these ciples discussed above, I may now examine the facts 
in order to see whether ee ecutors have become trustees under the will. The 
learned Advocate-General during the course of the arguments referred to some 
of the accounts which have been maintained by the executors to show that the 
residue was ascertained and the executors assented to the residue. Mr. Rama 
Rao Sahib, the learned advocate for the Income-tax Commissioner, objected 
to the production of the accounts at this stage as they were not available and were 
nor produced before the pee Tribunal. Apart from this objection we are 
not satisfied on a accounts that the accounts indicate that the executors 
had di eir duties as executors and that the residue was ascertained. It 
is admitted by the executors themselves that most of the duties enjoined upon them 
under the will and under the law have not been carried out of the pecuniary 
legacies, the eldest son alone received some amounts under clauses (a) and (b) of 
paragraph 12 of the will. “The legacies contemplated by clauses (a) to (g) of that 
paragrap KEEN penne Di le and those legacies are to be paid in future. 
It was the par duty of the executors to have followed the provisions of section 
342 of the Indian Succession Act and should have provided a fund sufficient to 
meet the legacies which are payable at a future time. They have not done that. 
Regarding the maintenance allowances also the situation stands in the same posi- 
tion. Under section 343 of the Act as the annuities have not been charged and 
no fund has been appropriated by the will to answer the annuity, the executors 
should have taken steps to invest a sufficient sum to produce the annuity and invest 
for that purpose in securities as contemplated by section 341 of the Act. This 
also was not done. As regards the cancellation of the deed of mortgage, it may 
be that they have decided not to enforce it and they have produced the original 
deed of mortgage with the word “cancelled” endorsed over it but not signed 
by the executors. However that may be, the provision for payment of the future 
legacies has not been made. The executors have also not carried out the direc- 
tions: contained in clause 13 of the will. No steps have been taken to pay or set 
the fund to the trust specified in that clause. It is therefore unthinkable 
t the residue should have been ascertained without provisions for payment 
of the legacies, the amount of which is not insignificant. As the duties therefore 
of the executors as such have not yet been discharged they do not cease to be exe- 
cutors and the trust fund, namely, the residue has not come into existence. They 
do not therefore -hold the property, particularly the business, which forms part 
of the residue as trustees for the Benenciaies Without the coming into existence 
of the property which has to be held in trust, there could be no trust and without 
the termination of the duties of executor there could be no trustee. The con- 
clusion is therefore irresistible that they continued to be executors and had not 
become trustees ; and the assessment as an association of persons by the income- 
tax authorities is perfectly justified. 


` Mr. Rama Rao Sahib also raised an alternative contention that even if they 
are trustees as they carried on business they should be assessed under section 10 
of the Income-tax Act on the total income of the business as an association of per- 
sons. In support of this argument he relied upon the decision of this Court in 
Commissioner of Income-tax, Madras v. Mrs. Saldanha1, which follows the decision of 
the Lahore High Court in Hotz Trust of Simla v. Commissioner of Income-tax?. It 

is unnecessary to express any opinion regarding this contention though I am inclined 
to hold that there is considerable force in the argument advanced by Mr. Rama 
Rao Sahib, in view of the decisions. 
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The second of the questions remains for consideration. The argument of 
the learned advocate was that this income which was paid to meet the maintenance 
-allowance of the mother and the widow of the testator was payable under an over- 
riding title and therefore could not be treated as income received by the executors 
as forming part of the estate. He also urged that the testator himself was under 
-a personal obligation to maintain the mother and the wife and it is only that obli- 
gation that he had recognised and provided for under the will and therefore it is 
not income which the executors has received as forming part of the estate. If 
the testator had been alive he could not have claimed the amount as a deduction 
notwitbstanding that under the Hindu Law he is under a personal obligation to 
maintain his wife and the mother. It is not an allowance which was 
upon the estate by a decree of Court or otherwise and to which the testator himself 
‘had no right or title to receive. The income is received by the executors undoubtedly 
as part of the income of the testator and they applied it for discharging the obli- 
gation to pay maintenance to the mother and widow. The decision in Raja Bejoy 
Singh Dudhuria v. Commissioner of Income-tax, Calcutta}, has no application and the 
-case is clearly governed by the principles in P. C. Mallik v. Commissioner of Incoms- 
Jax, Bengal’. ‘The claim of the executors was therefore rightly rejected. 


In the result, the two questions referred to us must be answered in the affir- 
mative and in favour of the Income-tax Commissioner ; and the Commissioner 
is entitled to his costs of this reference which we fix at Rs. 250. 


Viswanatha Sastri, 7.—The facts that have led to this reference and the questions 
teferred to us have been stated in the judgment just delivered. Numerous lish 
decisions were cited before us by the learned Advocate-General on behalf of the 
assessecs during the prolonged hearing of this case. Notwithstanding the obser- 
vation of Kekewich, J., in Timmis, In re: Nixon v. Smith®, that there are few things 
more difficult than to determine when an executor ceases to have duties gua executor 
or virtuts officii and becomes a trustee, and that the line is extremely difficult to 
draw, the law on this topic is now well-settled. In any case it is not difficult to 
decide on which side of the line the present case falls. 


It often happens, as in this case, that the same persons are appointed executors 
and trustees under a will; but it makes no difference in law whether the trustees 
are strangers or the executors themselves. It is not uncommon to find specific 
or pecuniary | ies in a will with a uest of the residue absolutely in favour 
of a person. residue might be settled, as in the present case, for the life of a 
legatee or legatees with a remainder over to other persons. The property disposed 
of by a will might, as in this case, consist of moveable and immoveable properties 
of the testator as well as his business. For the of this reference it is neces- 
sary to ascertain the position and right of the residuary legatees vis a vis the executors 
during the years of account 1941-42 and 1942-43. The relevant portions of the 
will now under consideration have been referred to by my learned brother. Shortly 
stated, the question is whether during the relevant period the executors were. func- 
tioning merely as executors and administering the estate or whether they had 


` become trustees for the beneficiaries under the will in respect of the residue. 


There is an important distinction between the position and estate of executors 
and the position and estate of trustees. If trustees are in receipt of income which 
they have to pay over to beneficiaries, with or without deduction of the trustees’ 
expenses, the income is, at its very inception, the income of the beneficiaries. The 
income when it comes into the hands of the trustees is the income of the beneficiaries, 
though it is the hand of the trustees that receives the income and though for purpose 
of income-tax the trustees are assessed under section 41 (1) of the Income-tax Act. 
The trustees may receive the income of a settled estate and distribute it among the 
beneficiaries, but income-tax is levied not on the aggregate income of the estate 
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in the hands of the trustees and at the rate appropriate to such total income, but 
on the income of each of the beneficiaries at the appropriate rate of tax. Sectior 
4 (2) its the direct assessment of each of the beneficiaries according to his 

are of the income of the trust estate. Where, however, the estate is administered 
by executors, the income received by them pending the conclusion of their adminis- 
tration is not, in law, the income of the legatees or beneficiaries. Where trustees 
are appointed under a will, whether the trustees be the executors themselves or 
strangers, the right and interest of the beneficiary in the income of the trust fund 
differs radically from the interest of the legatee in the income received by the 
executors during the period of their administration. During such period the income 
of the estate is the income of the executors and not of the Weneliciaries or legatees, 
though the executors are bound to apply the income in a due course of ini 
tration. The executors do not, during the period of their administration, become 
trustees of any part of the estate for the legatees, unless they have assented to the 
legacies and the executors are liable to be assessed to income-tax on the entire 
income of the estate under their administration subject to the exemptions granted: 
by the Income-iax Act, without regard to the rights of the legatees who may even- 
tually be entitled to be paid out of the net assets. The incidence of tax is therefore 
much heavier in the case of an assessment on the executors às such than in the 
case of an assessment on the trustees of the estate holding it for the beneficiaries. 
Hence the controversy often arises as to whether and when the executors of a will. 
have become trustees and the legatees have become beneficiaries. i 


Chapter VII of the Indian Succession Act, 1925, succinctly defines the duties. 
of executors. Shortly stated, it is their duty to clear the estate—to pay the debts,, 
funeral and testamentary expenses and the pecuniary legacies, and to hand over 
the assets specifically bequeathed to the specific legatees. When all this has been 
done, the balance left in the executor’s hands is residue and must be paid 
over to the residuary legatees under section 366 of the Succession Act or held in 
trust for them, if the directions in the will require the residue to be so held. Section. 
211 (1) of the Succession Act constitutes executor of a deceased person his 
legal representative for all purposes and vests all the property of the deceased in 
the executor. Though no time limit is fixed by the section for the duration 
' of the office of executor with its powers and rights, and in this sense an 

executor remains an executor for an indefinite time the property which he- 
has in the estate that devolves upon him and over which Fis powers extend, 
does not remain his indefinitely. By his assent to the disposition in the will they 
become operative, the executor is pro tanto divested of the property which was his 
virtute oficii, and the legatees have vested in them as owners, the property in the 
subject-matter of the bequests. Under sections 332 and 333 of the Succession 
Act the assent of the executor to a legacy may be express or implied from his conduct. 
By assent is meant not that the executor concurs in the dispositions in the will but 
that he assents to the disposition taking effect upon the specific property if the 
bequest is specific, upon sum of money if it is pecuniary or upon the residue 
brought out by the executor at the end of the administration, if it is a residuary 
uest. ‘There is the same necessity for the executor’s assent to a bequest of the 
residue as to a bequest of a specific or pecuniary legacy. So soon as he assents 
to the dispositions of the will—and the assent may be express or implied from his. 
conduct—they become fully operative and the title of the legatees becomes absolute.. 
If there are trusts declared or created by the will in respect of the subject-matter 
of the bequest the trusts take effect on such assent, the estate vested in the executor 
as such is divested and vests in the trustees of the will. The fact that the executors. 
are themselves the trustees does not make any difference. Nor does the fact that 
the bequest is of the residue affect the point, once the residue has been ascertained. 
in due course of administration. See Attenborough v. Solomon". 


We are concerned in this case with the rights of residuary legatees under a 
will which constitutes the executors, trustees of the residuary estate. The conten- 
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tion on behalf of the assessees.is that the executors have become trustees and that 
the true relationship between the executor and the residuary legatees is now one 
of trustees and beneficiaries. I am of opinion that this contention is untenable. 
The decision in Lord Sudelsy v. Attorney-Gensral' is authority for the position that even 
if the trustees and executors happen to be the same persons, until the claims of the 
testator’s estate for his debts and testamentary expenses and the pecuniary and 
specific legacies have been satisfied, the residue does not come into actual existence. 
It is a non-existing thing, until that event has occurred. The probability that there 
-will be a residue is not enough, but it must be actually ascertained. Dealing with 
a trust of the residuary estate Lord Halsbury, L.C., observed : 

“ Even if the trustees and executors happen to be the same persons, until the estate is fully adminis- 

tered (Italics mine), until the thing has been ascertained, until the trust fund has been constituted, 
the thing of whi tho trustees are trustees has not been ascertained. Till then the right of the renduary, 
legatee is to require the executors to administer the estate completely.” 
There is an essential difference between the position of an executor and that of a 
trustee not in Bier reference to the chargeability to income-tax but with reference 
to other bran of the law as well. The powers of a trustee to alienate the trust 
property are strictly limited, while an executor has plenary power of disposition. 
of the estate vested in him as such. An executor can plead the bar of limitation, 
while a trustee cannot. Executors do not become trustees for the beneficiary in 
the case of a specific bequest until assent, and in the case of a residuary bequest, 
until the residue is ascertained and the assent of the executor is either expressly given 
or inferred from conduct. In Barnardo's Homes v. Special Incoms-iax Commissionsrs* 
the House of Lords had to deal with this question in a case arising under the English 
Income-tax Act. There was a bequest of the residue in trust for a charity in that 
case. The income of the charity was exempt from income-tax, and the question 
arose whether a refund of the tax paid by the executors in t of certain 
dividends, was claimable on behalf of the charity on the ground that eventually 
the stocks and shares as well as the dividends would come to be held in trust for the 
charity. The House of Lords negatived the claim holding that during the rele- 
vant period, the dividends were not the income of the charity but of the executors, 
and thatthe executors and not the charity, were the recipients of the income, the 
administration of the estate of the executors not having been completed. When 
the case was before the Court of Appeal, Younger, L.J., (afterwads Lord Blans- 
borough) stated the law in these terms : 

“ Until the residue is ascertained, and until its existence as net residue has been acknowledged 

by the executor, either by pa t to the residuary legatee, or if the residue be settled, by the ppro- 
priation of a fund to meet the settled residue, the residuary | tee has no interestin any specific: 
part of that which ently becomes residue as a specific fund but his right is, until that moment 
of time arrives, to have estate administered in due course.” 
The House of Lords affirmed the decision of the Court of Appeal on the ground 
above stated. The ratio decidendi was that during the relevant period executors 
held the dividends not for the charity but for the general purposes of the testator’s 
estate, and that since the executorial duties had not been fully discharged and the 
residue had not been ascertained, the executors had not converted themselves into 
trustees. Viscount Cave dealt with the matter thus: 

“ When the personal estate of a testator has been fully administered by his executors and the net 
residue ascertained, the residuary legatee is entitled to have the residue as so ascertained, with any 


accrued income, transferred and paid to him ; but until that time, he has no property in any specie 
i corpus: 


yY 
and income aro the of the executors and are applicable by them as a mixed fund for the 
purposes of administration.” 
In another case before the House of Lords, Inland Revenue v. Wahl? Lord Buck- 
master referring to the previous decision of the House observed : 

“ Since the case of Barnardo's Homes’, it has been clearly established that the accumulation of 
income from a residuary estate before the appropriation of that estate to the residuary legater, docs 
not cause such income to be regarded as the income of the beneficiary on its ultimate receipt by him: 
rs 


1. (1897) A.C. 1r. 3. 17 Tax Cases 744, A 
2. (1921) a AG. 1. a 
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and, therefore, where, as in that case, the beneficiary was a chariteble institution, they are not, 
entitled to a return of the sums which have been deducted by Way of tax from the income atit 
source.” 

In view of these pronouncements of the House of Lords it is unnecessary to 
refer to the other English decisions cited by the learned .Advocate-General. 
Reference may however be made to a decision of the Calcutta h Court in 
Ganoda Sundary v. Nalini Ranjan!, where Woodroffe, J., held that the residuary 
legatee did not become the owner until after the administration by the execu- 
tors had been completed and his interest ascertained. The residuary legatee might 
be interested in the estate subject to the payment of debts and legacies, but he did 
not become the proprietor or owner of the residue except when a residue had been 
ascertained which, on completion of administration, is made over to him by the 
executors. The question in each case is, has the administration reached a point 
at which you can infer that the administration has been completed, the residuary 
estate has been ascertained, the bequest of the residue has been assented to and the 
residuary estate therefore became vested in trustees, be they the executors them- 
selves or strangers? In other words can it be said that the residuary estate had 
taken concrete shape and could and should have been handed over by the executors 
to the persons benefically entitled but for the fact that the estate is settled in trust 
and vested in the executors as trustees? 


Having considered the materials placed before us, I am of opinion that the 
administration of the estate by the executors in the present case is far from complete, 
the executorial functions and duties have not been discharged, the residuary estate 
has not been ascertained and has not come into existence, the trust fund has not been 
‘constituted, the executors have not yet become divested of the property and the 
residue has not vested in them as trustees. It is common ground that some of the 
pecuniary legacies bequeathed under the will have not yet been paid. The sugges- 
tion that the time for payment of those legacies has not arrived is not supported by the 
answers given by one of the executors to the questions propounded by the revenue 
authority. Even if the suggestion were correct, it was the duty of the execucutors 
under section 342 of the Succession Act to have invested a sum sufficient to meet the 
legacy when due and payable. This has not been done yet. There is also a provi- 
sion in the will for the payment to the widow of the testator of a monthly allowance 
of Rs. 50, for her life and of Rs. 1,000 per month until the last of her children 
attained majority, an event which has not yet happened. No fund or property 
has been charged with the payment of this allowance or appropriated to it by the 
will. No provision has yet been made by the executors.by way of the creation 
of a fund to secure the pa cap of die allowance a4 reduced by Ionon 445 of the 
Succession Act. Indeed these sums so far as they have accrued, have been merely 
credited to the widow in the accounts and not paid over to her. Even a deed of 
mortgage directed by the testator to be cancelled and delivered up to the executant 
a relation of the testator, has not been so delivered, though an entry in the accounts, 
bier dm the debt was shown to us. There is a direction in paragraph 13 of the 
will, t the executors should set apart and pay half an anna per rupee of the net’ 
peas of a timber business carried on by the testator and directed to be continued 

y the executors, to a charity established by the testator and his mother. No 
such payment has been made by the executors, and all that is shown is an entry 
in the accounts crediting the charity with the sums. Lastly the testator enjoins 
the executors to carry on his business, which is a flourishing and lucrative business 
in teakwood and timber, for a period of seven years at least, to increase its capital 
and to convert it into a limited company in certain contingencies. The period 
of seven years was not over before the relevant years of accounts. If at the end of 
the period of seven years it was found that the business did not yield a profit of 
3 per cent. on the outlay the executors were directed to wind up the business. The 
ordinary rule that an executor or trustee has no power to carry on his testator’s 
business except so far as is necessary for winding up no application to the present 
‘case as the will not only authorises but requires the executors to carry on the 


1. (1908) LL.R.g6 Cal 28, 42. 
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business till the event on the happening of which it has to be wound up otcurs. 
‘The business is now being carried on the executors who are empowered and 
directed to do so by the terms of the will. The question of the admission of a son-in- 
Jaw of the testator as a partner in the business and of the formation of a limited 
company, both of which were directed by the testator, are stated to be still under 
the consideration of the executors. 


ĮI have said enough to show that the administration of the estate by the execu- 
tors was not complete during the relevant period, that their executorial duties had 
not been discharged and the residue of the estate has not been ascertained so as 
to constitute it a trust fund. The executors have not been divested of the estate, 
and the residue, not having been ascertained, cannot be considered to have vested 
in them qua trustees. The question is one of substance and the way in which the 
estate has been dealt with by the executors by means of entries in their accounts 
is not conclusive. It is not merely a question of entries in the accounts purporting 
to be kept by the executors. I am making this observation, because an account 
has béen shown to us—it was not shown to the Income-tax Officer or to the Appellate 
Assistant Commissioner, and it is a matter of dispute whether it was shown to 
the ape owe Tribunal wherein certain figures are entered as representing the 
assets of the timber business carried on by the testator and continued by the execu- 
tors. It is claimed that the assets of the timber business as entered in the accounts 
represent the residuary estate. The mere fact that certain figures are entered in 
the accounts as the assets of the business and these figures are re resented as pertaining 
to the residuary estate does not mean the residuary estate has been ascertained in the 
manner contemplated by law. It is no doubt true that the business forms part of 
the residuary estate and until all the specific legacies are paid and a provision is made 
for the payment of the monthly allowances of the widow and the mother and due 
Provision is made for the remaindermen who are to take after the life-tenants, it is 
impossible to say that the administration of the estate is over or that the residue 
has been ascertained. One of the two residuary legatees who has attained majority 
has been paid Rs. 10,000 on account, while the other residuary legatee who is 
still a minor has not drawn any money. Both of them have only a life estate with 
a remainder to their sons in the residue. I do not suggest that there is any difference 
in principle between a case where the residue is settled as a life estate with a remain- 
der over and a case where the residue is given absolutely to one individual, as regards 
the application of the legal principles stated above. Nor does the mere existence 
of an encumbrance prevent the residue from being ascertained or the residuary 
estate being handed over to the residuary legatee. But in the present case the 
executorial duties have not been discharged, the administration of the estate is far 
from complete and the residue itself could not be said to have emerged or been 
ascertained for the reasons which I have endeavoured to state. It is not permissible 
to bring into effect by anticipation the trusts of the will relating to the income of 
the residuary estate by a professed assent of the executors to the residuary legacy, 
when, in fact, the estate not been administered and the residuary estate has 
not been ascertained, Corbett v. Inland Revenus1. In this view it is not necessary to 
express an opinion on the further contention of Mr. Rama Rao Sahib for the 
revenue authority that even if the assessees are deemed to be trustees, they could 
be assessed as an association of individuals carrying on business, on the entire profits 
of the business under section 10 of the Income-tax Act, as laid down in Saldanha s 
case? and the Hotz Trust case?. 


The answer to the first question referred to us is therefore in the affirmative 
and against the assessees. 

The second question is comparatively easy of answer. It is admitted that 
the sum of Rs. 1,050 a month directed to be paid to the widow of the testator ha’ 
not been paid to the widow but has been merely credited to her in the account’ 
and debited to the estate. The sum of Rs. 25 per month payable to the mothe 


1. (1998) 1 K.B. ot Ti (S.B.). 
a. (1992) 62 M.L J. :LL.R. 55 Mad. 891 3. (1930) ILL.R. 11 Lab. 724. 
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of the testator is stated to have been partly paid in cash and partly credited to her 
in the accounts. But it is admi that the sums credited to her include the 
income of her own individual property, and it is not possible to say whcther the 
drawings are attributable to the payments directed to be made to her under the will 
of the testator or to her own private income. Even if all the sums had been paid 
by the executors to the widow and the mother of the testator, during the course 
of their administration it would not make any difference in the answer to the 
question propounded. I have already reached the conclusion that the executors 
received the income of the estate of the testator executors and not as trustees 
during the relevant period. In this view, it would merely be a case of executors 
applying the income that comes into their hands in the course of the administration 
of the estate. Both the corpus and the income of the estate are the property of 
the executors and are applicable by them as a mixed fund for the purposes of adminis- 
tration. The outgoings may come out of the corpus of the estate or out of its income. 
It has been held that where a testator by his will directed his executors to pay 
out of the income of the estate sums of money for his annual ceremonies and for 
obtaining probate or by way of an allowance to certain beneficiaries, payments 
made by the executors for those purposes in the course of administration could 
not be deducted in computing their income for purposes of liability to tax. The 
executors merely stand in the shoes of the testator, and having received the income 
of the estate and applied it according to the directions in the will, they cannot deduct 
such expenses in computing their income for such expenses represent merely the 
application or distribution of income after it has been realised ; P. C. Mallick v. 
Contmacitone? 7 of Income-tax'. Mallick and D. C. Aich, In re?, Ramaswami Ayyangar v. 
Commissioner of Income-tax*. The testator was under a nal obligation under 
the Hindu Law to maintain his wife and mother, and if he spent a portion of his 
income on such maintenance, he could not have deducted the expenses from his 
income any more than he could have deducted his own personal expenses. The 
position of the executor is much the same. The case of Raja Bijai Singh Dudhuria v. 
Commissioner of Income-tax*, cited by the Advocate-General is distinguishable for, 
in that case, a portion of the income had been diverted by an overriding title, 
i.e., by a decree of Court creating a charge on the estate and its income. The 
assessee merely acted as an intermediary who was in physical receipt of the income 
of the estate but bound by the decree passed against the estate, to pass it on to 
the decree-holder. It was not a case where the assessee was under a 

obligation to maintain the decree-holder but the estate in his hands was alone 
liable. It is a well-settled principle of income-tax law that the destination of 
income, laa and gains realised by an assessec or the manner of their applica- 

e 


tion by asseasce is immaterial in determining the liability of the income, profits 
and gains to tax. There is here no e created by the testator or the executors 
for “ maintenance allowances”? which have been treated merely as current 


outgoings of the estate. It may be observed that the English Courts have always 
held that the executor was assessable on the whole of his income from the estate. 
till the administration was over ; Barnardo’s Homes v. Special Income-tax Commissioners®, 
Inland Revenus v. Smith® and Corbett v. Inland Revenue’. e question now under consi- 
deration arose for the decision of the Bombay High Court in The exccutors of 
J. K. Dubash v. Commissioner of Income-tax® and it was answered against the assessee. 
For these reasons I would answer the second question referred to us in the affir- 
mative and against the assesses. 
‘ I concur in the direction for costs contained in the judgment of my learned 
rother. 
V. 5. — Reference answered against 
the assesses. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnrp. Justice RacHava Rao. 


Sayyaparaju Surayya .. Appellani* 


J. 
Nekkanti Anandayya and others .. Respondents. 

Arbitration Act (X of 1940), sections 32, 93 and 94—Scope of—Arard not filed into Court—Bar to subst- 
quent suit, 

The object of the Legislature in enacting section 32 of the Arbitration Act is that no suit should 
be allowed to be instituted for a decision upon the existence, effect or validity of an award and no 
party to an award shall be allowed to have it set aside, amended or modified or in any way affected 
otherwise than as provided in that act. Section 33 provides that the validity of an award can only 
be contested by an application to the Court and not by means of an ind ent suit. That section 
is mandatory, it says that any desiring to challenge the validity of an award shall apply 
to the Court and the Court shall decide the question on affidavits, subject of course to the provision 
in the proviso for other evidence for the taking of which the Court may pass appropriate 

The fact that the defendant did not put forward the award in the earlier litigation does not pre- 
clude him from making a point of the fact of that award as outstanding and as a bar to the present 
action of the plaintiff, no question of constructive res judicata arises. 

It is well settled law that an alienation by a widow is voidable at the instance of the 
reversioners, and if one of two reversioners has chosen to attack the alienation and succeeded in esteblish- 
ing the ground for an attack, then it is only to the extent of his share of the property that he can succeed. 

Suryanarayana Reddi v. Venkata Reddi, (1948) 1 M.L.J. 917: I.L.R. (1949) Mad. 111, followed. 

eee against the decree of the Court of the Subordinate Judge, Amalapuram, 
in A. 


. No. 83 of 1945 presented against the decree of the Court of the District 
Musiff, Razole, in O. S. No. 266 of 1943. 


V. Parthasarathy and N. Seetharamayya for Appellant. 
P. Somasundaram and P. Suryanarayana for Respondents. 
The Court delivered the following 


Teom ears second appeal arises out of a suit for recovery of possession, 
which has been dismissed by both the Courts below. The suit was laid on the basis 
that there was an alienation by a limited estate holder, in favour of the plaintiff 
which was quite valid and binding upon the defendant, who happened to be 
reversioner to the estate. There was, in fact, a small cause suit on a prior occasion 
by this very plaintiff against this very defendant, who at the time occupied the posi- 
tion of a lessee, for recovery of rent. During the time the small cause suit was 
pending there was a reference to arbitration, not through Court but outside. The 
award that resulted from the arbitration declared ‘that the present defendant 
was a reversioner to the estate of the last male holder and that the plaintiff had no 
title to the property, which had been the subject-matter of the alienation by the 
widow of the last male holder. After the award, curiously enough there was still 
a decree passed in the small cause suit, apparently because the award was not 
sought to be relied upon by the defendant in answer to the claim for rent made 
in that suit. In this suit, which thereafter came to be instituted, questions were 
raised with reference to the binding character of the alienation in question and 
also with reference to the maintainability of the suit so far as it craved the relief 
of injunction against any interference by the defendant with.the plaintiff’s posses- 
sion. The latter of the questions depended for its decision upon the fact of the 
plaintiff’s possession on the date of the suit or upon the contrary of it. These 

uestions are questions of fact on which there are concurrent findings, which 
fi do not find myself able to touch in spite of the very able argument of Mr. Partha- 
sarathy for the appellant. 

Two interesting questions have been further raised, in the course of the hearing 
one at the instance of Mr. Parthasarathi for the appellant and the other at the 
instance of Mr. Suryanarayana for the ndents on both of which questions 
I must say I have listened to very able and interesting arguments. I have, after 
a careful consideration of what has been said by counsel on both sides in regard 
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to both these points come to the conclusion that while the appellant’s counsel is 
right in his submission that an injunction should have issued, at any rate, with 
reference to a half of the property in his client’s possession, the learned counsel 
for the respondent is also right in his contention that it is not open to the present 
plaintiff to question the validity of the award that was made during the pendency 
of the small cause suit as above referred to. 


The point taken for the appellant with reference to the question of injunction 
which I have indicated just now is this: that since it has been found by both the 
Courts below that the present defendant is only one of two reversioners entitled 
to the estate of the last male holder, there is no reason why the plaintiff should be 
denied any injunction in restraint of any interference of the defendants, at any 
rate, with reference to a half of the suit property, which must undoubtedly be 
regarded as hers by title defeasible only at the instance of the other reversioner, 
who has not chosen to impeach it so far and quite valid so long as such an attack 
by that reversioner has not taken place. It is well-settled law that an alienation 
by a widow is voidable at the instance of the reversioners, and if one of two rever- 
sioners has chosen to attack the alienation and succeeded in establishing the ground 
for an attack, then it is only to the extent of his share of the pro hat he ‘can. 
succeed, because the rights of the two reversioners are the rights of tenants-in- 
common and no decree can be passed in favour of one reversioner, who has not 
chosen to challenge the alienation because of the challenge that has been made 
to it at the instance of the other reversioner. 

While this is the position that I am prepared to accept in favour of the appellant 
on the argument advanced by his learned counsel with reference to the question of 
injunction, I feel greater difficulty, I must say, in accepting the argument advanced 
by him by way of answer to the point which has been taken by Mr. Suryanarayana 
for the respondent, that so long as the award stands unchallengable by the other 
side, gts unfiled, it must be taken to debar the present plaintiff from maintaining 
his suit. e soundness of the argument of the respondent, or of the reply of the 
appellant to it really depends upon the effect of sections 31 to 33 of the Arbitra- 


tion Act of 1940. ion 31 provides inier alia that an award may be filed in any 
Court having jurisdiction in the matter to which the reference relates and also that 
all questions ing the validity, effect or existence of an award shall be decided 
bythe Court whi the award has been or may be filed and by no other Court. 


Section 32, which like section 83 is even more material to the present discussion, 
acts as a bar to ‘suits contesting the existence, effect or validity of an award. In 
the full terms in which it is couched it runs as follows : ; 

“ Notwithstanding any law for the time being in force, no suit shall lie on any ground whatever 
for a decision upon the existence, effect or validity of an arbitration agreement or award, nor shall 
any arbitration agreement or award be set aside, amended, modified or in any way affected other- 
wise than as provided in this Act.” 


Section 33 provides that, 


“ Any party to an arbitration agreement or any perron claiming under him desiring to challenge 
the existence or validity of an arbitration agreement or an award or to have the effect of either deter- 
mined shall apply to the Court and the Court shall decide the question on affidavits.” 


The proviso to section 33 is not material and I therefore do not reproduce it. On 
these sections there is a recent decision of this Court in Suryanarayana Reddi v. Venkata 
Reddi1, in which Happell and Govindarajachari, JJ., held that neither these sections 
nor any other provision of the Indian Arbitration Act precludes a defendant from 
putting forward an award which has been fully performed by him, but which was 
not filed under section 14 and according to which judgment was not pronounced 
or a decree given under section 17 of the Act, in answer to the plaintiff’s claim which 
was the subject-matter of the reference and the award. This decision is undoubtedly 
in favour of the repens who is entitled to say on the basis of it that in the 
present case the ed award operates as a bar to the present action. But, says 
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Mr. Parthasarathy for the appellant, -the decision in that case p posed the 
existence of a valid award, an award of a finished character, as he it, which 
was subjected before it became finished to the procedure provided for by the 
Act for testing its validity and passing a judgment or decree in accordance with 
it. He contends that in the present case there was ho award of that finished character, 
as he calls it, which can operate to render the present suit unmaintainable. 


The other contention of Mr. Parthasarathy in answer to the decision is that 
there was the small cause suit, the result of which happened to go in favour of the 
present plaintiff, because the defendants did not put forward the award in question 
in answer to that suit. The learned counsel accordingly contends that it is not 
La aca Rep icargara ene alae eum k apr n the award in question. 
He also points out that the attitude taken up by the defendants in relation to the 
award in the small cause suit by not seeking to rely upon it was in fact responsible 
for his own client not taking any steps so far for getting the award set aside. 


To take up first the first answer attempted by the learned counsel for the appel- 
lant, I am of opinion that it was competent to the plaintiff after the award had been 
passed to take proceedings for getting it filed in Court and afterwards for getting 
it set aside on any such valid ground as he might have. The appellant did not 
avail himself of the procedure created by the Act for getting the award set aside 
and it is not open to him how to dispute the validity of that award in this proceeding. 
In my opinion, the Indian Arbitration Act, which is a consolidating enactment 
‘must be understood, with reference to the sections now under consideration, as 
requiring that unless a party aggrieved by an award coming within the purview 
of the Act takes the necessary steps provided by the Act to have the award set 
aside, it is not competent to him to dispute it‘in any later proceeding. I am not 
satisfied that the decision in Suryanarayana Reddi v. Venkata Reddi, is inapplicable 
to the present case on the ‘ground that there no question of the invalidity of the 
award was raised for onadek, whereas in:the present case such a case has 
been actually raised. As I read section 32, the object of the Legislature in enacting 
it is that no suit should be allowed to be instituted for a decision upon the existence, 
effect or validity of an award and no party to an award should be allowed to have 
it set aside, amended, modified or in any way affected otherwise than as provided 
in that Act. Mr. Parthasarathy contends that here the suit which his client has 
instituted is not really a suit for a decision upon the validity of the award and there- 
fore is outside the mischief of the first part of section 32. Likewise he contends 
that.the suit of his client cannot be regarded as a suit Br setting aside, amending 
or modifying or in any other way affecting the award. It is rather a suit, as he 
‘says, by his client for recovering possession by seeking to get away from an award, 
which he attacks.as invalid on its own face, because it proceeded on the basis 
that there was only one reversioner: to the estate, whereas in fact, the record, if 
examined, would show that there were two ms entitled to the estate as rever- 
sioners of whom one no doubt is the present defendant. , This ground of attack 
against the award is, in my opinion, not certainly. such as could be raised in the 
present suit, not having been made the subject-matter of any application for 
ing its validity as is contemplated by section 33. That section provides, 
as I read it, that the validity of the award can only be contested by an application 
to the Court and not, as is attempted to be done here, by means of an indepentient 
suit of the kind with which we are concerned in the present case. That section 
is obviously mandatory because it says that any aea iring to challenge the 
validity of an award shall appły to the Court and the et shall decide the ques- 
tion on affidavits, subject of course to the provision in the proviso for other evidence 
for the taking of which the Court may pass appropriate orders. The clear implica~ 
tion of the section is that that is the ure, which must be adopted by any 
party seeking to question the validity of the award and it is not competent to any 
party to the award to question it otherwise. 


4 
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It is said in this connection by Mr. Parthasarathy that there is a recent deci- 
sion of this Court in Mathu Kutiy v. Varese Kutiy1, which assists him to get over the 
trouble created in his way by the decision in Suryanarayana Reddi v. Venkata Reddt*. 
The decision in Mathu Kutty v. Varee Kutty', however, on examination is found to deal 
with the question whether a Court called upon to deal with an application under 
section 34 of the Indian Arbitration Act can avoid the necessity of going into the 
objections on the basis of which the arbitration agreement is ea y sayi 
that the only procedure for attacking such an arbitration agreement as provid 
by the Act is the procedure enacted under section 33. The learned Judge who 
decided the M. L. J. case observes that the very foundation of the jurisdiction 
of the Court on the application under section 34 to order stay or not to order stay 
necessarily depends upon a finding that the Court ought to make with reference 
to the ground of invalidity that is urged against the arbitration agreement. The 
learned Judge therefore holds that although the procedure enacted in section 33 
may not have been adopted by a to the agreement, it will be open to him 
to make out, by evidence that he is entitled to adduce in connection with the applica- 
tion under section 34, that the arbitration agreement is cither unreal or invalid 
on account of fraud, misrepresentation or undue influence or the like. The learned 
Judge holds relying upon a Bombay case decided by Kania, J., (as he then was) 
in Bhagwandas v. Abtnasingh*, that the proper view to be taken of section 34 is 
that the matter of objections to the arbitration agreement made in answer to the 
application for stay must be gone into on the application itself. The learned Judge 

observes that, if necessary, he would be prepared to treat the memo. of objec- 
tions filed by the party opposing the application for stay as an application of the 
kind contemplated by section 33 of the Indian Arbitration Act. 


From these remarks that I have made on the decision in the M.L.J. case, it 
is apparent that that decision has no application to the case on hand. It is true 
that in the headuote, as it is to be found in the M. L. J. report as also in one sentence 
of the judgment itself, it is stated that 

Section 33 of the Act gives an ‘independent right to a n, who wishes to challenge the 
existence or validity of an arbitration agreement or award and to anticipate the other side and to 
initiate proceedings to have those questions determined before hand. It does not rohibit the Court 
acting under section 34 of the Act from deciding a question, which is before it for its 
decision and the decision on which alone would depend exercise of its jurisdicti 


The word “ award”, which is: italicised in the sentence I have quoted from 
the headnote and from the body of the judgment may seem to lend some 
support to the contention of the learned counsel for the appellant that, if in the 
case of an arbitration agreement, the right under section 34 is a right altogether 
independent of section 34, there is no reason why in the case of an award 
also it should not c of the character of a right independent of section 33. 
The substance of the decision of the learned Judge who decided the M.L.J. case 
is however to be understood as being no more and no less than this: that if a 
‘party applying for stay under section 34 is op by the other side on the ground 
that the arbitration agreement itself is invalid, the jurisdiction under section 34 
cannot propery be exercised at all by the Court in which the application for stay 
is made it investigates the grounds of objection taken by the party opposi 
the application for stay. That being the true state of facts in connection with whic 
the decision in the M.L.J. report to be understood, I have no hesitation in 
holding that that case cannot be of any assistance to the learned counsel for the 
appellant for meeting the point taken for the respondents. 


The second line of argument adopted by Mr. Parthasarathy for meeting the 
nt of the learned counsel for the respondents is that on account of the 
conduct of the defendant in the small cause suit, wherein he did not put forward 


— 
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the award at all as an answer to the claim for rent, it would not be open to the defen- 
dants to make a point of the fact that the award, although unfiled, is outstanding 
and is a bar to the present action of the plaintiff. The learned counsel also 
that an unfiled award is more or less in the nature of a judgment of Court and where 
there are two decisions of mutual repugnancy, one earlier and the other later, 
AW of rer gudirgiz Das it thatthe two decisions: most De treated n3 cance i 
each other and that the matter must be treated as set at large. I am not satisfi 
that this line of argument can be reasonably accepted, because the decision of the 
arbitrators, which was rendered outside Court during the pendency of the small 
cause suit, cannot be strictly likened to a decision of Court: nor am I satisfied that 
there is any constructive res judicata arising in the way of the first respondent on 
account of his failure to rely upon the award in the former litigation. The small 
cause suit was concerned purely with a claim for recovery of rent and it was not 
decreed with reference to any adjudication on any question of title whether arising 
on the award, or unconnected with it. No argument of actual or constructive 
res judicata can in my opinion be built upon what happened in the small cause suit. 
In this view of the matter I am clearly of opinion that notwithstanding the 
nt of the learned counsel for the appellant on the question whether an 
injunction may not well issue with reference to the half share of the reversioner 
other than the first defendant—an argument which I am prepared to accept—the 
appellant is bound to fail on the point with reference to the bar arising from the 
award, which has been urged by the learned counsel for the respondent in the 
course of his argument before me. 


In the result the second appeal fails and is dismissed with costs. 
VPS. —- Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PResenT :—Mr. P. V. RajJAMANNAR, Chisf Justice, AND Mr, Justice Viswa- 
NATHA SASTRI. “ 


Messrs. George Oakes, Limited .. Patitioners* 
U. è 
The Chief Judge, Small Causes Court, Madras and another .. Respondents. 
Madras Bui. ‘Lease and Rent) Control Act (XV , Section 4—Landlords application for fixing 
fair reni —Maintanabil fy M die for mas SO Be ce of eeoa saat Rola 


The Act confers certain rights and privileges on landlords as well as tenants, though the latter 
benefited to a greater extent than the former. Section 4 of the Act is a deliberate departure from 
the corresponding provisions of section got the previous Control Order and expressly includes tho 
landlord as a person entitled to apply to havea rent fired. There is nothing in section 4 to 
confine it lication to contractual rents payable under ob lies, eae The words of section 4 
are plain have only one meaning, viz., that a landlord as as a tenant could apply under 

Where the fair rent fixed under the section is in excess of the rent which was being paid before 
such date, the landlord cannot claim the difference from any date anterior to the date of filing the 
application. . 

Petition praying that in the circumstances stated in the affidavit filed therewith, 
the High Court will be pleased to issue a writ of certiorari calling for all the Records 
Telating to the matters mentioned in the affidavit of K. Hariharam in support of 
this application, including the order and decree dated goth September, 1949, of 
the Ist pes arpa ape in H. R. A. No.'82 of 1949 (in L. Dis. No. 5717/H.R.C./ 
1947 on the file of the Rent Controller, Madras) and to quash the order and decree 
of the 1st Respondent dated 2goth September, 1 and passed in the said H. R. A. 
No. 82 of 1949 and all proceedings connec ith. 


Dr. V. K. John of John and Row for Petitioners. 
V. Radhakrishnayya for P. Rajeswaran for Respondents. 
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The Court delivered the following 

Jupoments : The Chisf Justics.—I agree that the application should be dis- 
missed. I only wish to add a few words on the point raised by Dr. John 
purporting to rely upon the decision in Raya Chetty v. Fagannathadas Govindas+ 
to which I was a party. I do not think that the doctrine of contracting out of 
the statute can possibly be of any help to Dr. John in this case for two reasons which 
are, in my opinion, conclusive. The first reason is that the lease in his client’s 
favour was executed on 22nd June, 1946, i.s., before the passing of Madras Act 
XV of 1946. On the date of the execution of the lease, the landlord had no right 
under the Rent Control Order then in force to apply to the Controller for fixation 
of a fair rent. It is onlf the tenant who could approach the Controller for that 
relief. Obviously, a person cannot be said to have abandoned a right by reason 
of an agreement when on the date of that agreement the law did not confer on him 
that right. I must confess that this aspect was overlooked during the course of 
the arguments. The second of the reasons is that it is nobody’s case that the parties 
were aware of the fair rent for the building and that what was fixed under the 
contract was less than the fair rent, but nevertheless, it was agreed that the land- 
lord should not approach the Controller for fixation of a fair rent. In Raja Chsity’s 
case}, the lease was executed long after the commencement of Madras Act XV of 
1946, and the parties were aware that under section 7 of the Act, default in payment 
or tender of rent for one month would entitle the landlord to pray for eviction. 
In spite of this provision the landlord chose to agree not to evict the tenant until 
and unless there were arrears of rent for two consecutive months. The facts 
of the present case are completely different. 

If there had been a fixation of fair rent by the Controller before the execution 
of the lease in favour of the petitioner at a higher figure and in spite of that the 
landlord entered into an agreement accepting a lower rent, then, undoubtedly 
he would be bound by that contract ; but that is not the case here. 

Speaking for myself, I would t the Controller in most cases to hold that 
the rent deliberately agreed to by the landlord would not be less than the fair 
rent, but surely, there might be cases in which the facts and circumstances indicate 
that the agreed rent is not the fair rent. Both the Controller and ies a 
authority have found in this case that the fair rent is higher than the rent. 
That finding of fact is binding on us. 

Though it is not necessary for the disposal of this application, I would like 
to say something about the doubt expressed by my learned brother whether the 
decision in Raya Chetty’s case, would impliedly lead to the conclusion that the tenant 
can also contract himself out of the benefits conferred on him by the Act by taking 
a lease after the Act containi terms and conditions which operate to curtail the 
rights and privil conferred upon him by the Act. There was no doubt in our 
mind that he could not. I would be prepared to go the length of holding that it 
would be against public policy and the spirit of the Act. The provisions of section 6 
embody the principle that the tenant can be saved from the terms of an express 
agreement when such terms are to his detriment. But I fail to see why in the absence 
of a specific probibition and when there is no offence against public policy, a landlord 
should not waive a benefit conferred on him by the Act; why, for instance, he 
should not agree that he would not take out an application for eviction unless 
there is default in payment of rent for two or three consecutive months. 

Viswanatha Sastri, 7—The Madras Buildings (Lease and Rent Control) Act 
(XV of 1946), hereinafter referred to as “ The Act,” embodies a compromise 
between two well-recognised and occasionally conflicting principles, namely, the 
freedom of citizens to enter into contracts and the duty of the State to prevent the 
oppressive exploitation of large sections of the public by a few individuals. The 
Act was a measure intended to be administered expeditiously and equitably, albeit 
summarily, and not intended to be litigated upon in Courts from the lowest to the 


“highest. 
1. (1949) 2 MLL.J. 694. 


II] GEORGE OAKES, LTD. 0. THE CHIEF JUDGE, SMALL CAUSES COURT, MADRAS. 319 


The relevant facts may be shortly stated. During the currency of the term 
of a registered lease dated 22nd June, 1946, the landlord, here respondent, applied 
to the Rent Controller under section 4 of the Act for fixing a “ fair rent” for his 
non-residential building, and the Controller by his order fixed as fair rent, a sum 
about 50 per cent in excess of the monthly rent stipulated under the lease deed 
as payable by the tenant, the applicant before us. 

Dr. V. K. John, the learned counsel for the tenant, attacks the order of the 
Rent Controller as being ultra vires. He says that the Rent Controller has no 
power, during the subsistence of a contract of lease, to increase the contract rate 
of rent, Fit happens to be lower than what, in his opinion, would be the “ fair 
rent”. He further argues that it is open to a landlord to contract himself out 
of the provisions of section 4 of the Act and forego the right to recover a “ fair 
rent”’, by stipulating for payment of rent at a lower rate, where the contract of 
tenancy is entered into, or, as in this case, renewed after the Act came into force. 
His argument is that the Act was intended only for the protection of tenants from 
the rapacity of landlords who often exacted unconscionably high rents from tenants 
and resorted to arbitrary and capricious evictions, thereby causing serious hard- 
ship and suffering to a large section of the public. It is against this background 
that the Act and every section of the Act should be viewed, according to Dr. John. 

It may be observed at the outset that the Act has replaced the Madras Non- 
residential Building Rent Control Order, 1942. Section 3 of the Control Order 
provided for an application to the Rent Controller to determine the fair rent in 
cases where the contract rate of rent was found to be excessive, and empowered the 
Rent Controller to fix a fair rent. Though section 3 did not in terms, limit the 
right to apply for fixing a fair rent to tenants, it is obvious that only tenants would. 
be interested in applying for reduction of the contract rate of rent, if it happened 
to be in excess of the “ fair rent”. There was no provision in section 3 of the 
Control Order for fixing a rate of rent in excess of the contract rate and the 
section was not therefore meant to give relief to landlords. Section 4 of the present 
Act, however, expressly confers on the landlord as well as the tenant of a building, 
the right to apply to the Controller for fixing a fair rent and empowers the 
Controller to fix a fair rent, irrespective of the question whether the contract rate of 
rent happens to be higher or lower than the “ thir rent ” eventually determined by 
the Controller. Indeed, section 4 permits an increase of rent from 50 per cent. to 100 
per cent. in the case of non-residential buildings constructed after rst April, 1940. 

A strenuous effort had been made by Dr. John for the tenant to induce us to 
adopt a construction other than the literal one, of the provisions of section 4 of 
the Act and to confine its application to statutory tenancies, where tenants continue 
in ion of buildings not under subsisting leases, but under and by virtue 
of provisions of the Act after the expiry of the term. He argues that the Legis- 
lature could not have intended so fundamental and revolutionary a change as would 
enable landlords to nullify the rights secured to tenants under subsisting leases 
and that section 4 must be so interpreted as to avoid a result so injurious to tenants. 
The Act was deliberately intended to alter, vary and modify the contractual rights 
and privileges of both landlords and tenants, and, in my opinion, it is not legiti- 
mate to neutralise the operation of the Act by introducing notions taken from the 
imate Soe! which the Act was intended to abrogate and did abrogate. The 
S ca on the sanctity of contracts has no persuasive effect on me when 
I have to construe an Act whose avowed object or purpose is to make that lawful 
which will not be lawful under a contract of tenancy, and, conversely, to prohibit 
results which will follow from the enforcement of such contract. Great stress 
has been laid on the injustice and iniquity of forcing upon a tenant a much higher 
rent than what he had agreed to pay and the landlord had willingly agreed to 
accept, by too literal an interpretation of an enactment intended for the relief 
of tenants. I approach the Act on the assumption that—to quote the preamble— 
there was need for legislation ; 

“to regulate the letung of residential and non-residential buildings and to control the rents 
for such buildings and to prevent unreasonable eviction of tenants theretrom ”, 


a 
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The regulation of letting anc the control of rents might be in the interests of land- 
lords as well as tenanis, though in the large majority of cases the tenants would 
stand to benefit by the Act. It is, in my opinion, a fallacy to assume that in the 
Act and its scheme there is only one central purpose, namely, the relief of tenants 
from oppressive rents and unjust evictions, and mould the construction of the 
sections of the Act so as to carry out this purpdse. 

If there is an ambiguity or doubt about the language of section 4 of the Act, 
read by itself or in conjunction with the other sections of the Act, and two cons- 
tructions are reasonably possible or plausible, one of which would upset fundamental 
principles of law or produce a manifestly unreasonable or unjust result, while the 
other is free from such taint, the Court might reject the former and accept the 
latter. In other cases, we have to see not what, in our opinion, the Legislature 
might reasonably do, but what it has actually done by way of enacted words. In 
my opinion, the language of section 4 of the Act is as plain as it could be and there 
is nothing intrinsically wrong or unjust in a tenant being asked to pay a “ fair 
rent”, if the rent stipulated as payable under the lease is lower than the fair rent, 
when that very tenant is given a right to compel his landlord to accept a “ fair 
rent” as determined by the Controller and forego any higher rent which he 
himself had agreed to pay under the contract of lease. It is not correct to assume 
that it is only on tenants and not on landlords that new rights and privileges were 
conferred under the Act. Overriding the terms and conditions of leases as well 
as the provisions of section 111 of the Transfer of Property Act, sections7 of the Act 
confers valuable rights on landlords in the matter of ejectment of tenants who 
commit default in payment of rent or transfer or sub-let the buildings leased or 
use the buildings for purposes other than those for which they were leased, etc., 
(see Krishnamurthi v. Parthasaraift' and Raja Cheity v. Jagannathadas Govindas*.) The 
landlord is bound by the contractual terms of the tenancy only to the extent specified 
in section 7, sub-section 3 of the Act. Dr. John would apparently concede to 
the tenant the right to apply for a reduction of the contractual rent, if it is in excess 
of the fair rent as otherwise one of the main objects of sections 4 and 6 of the Act 
would be defeated and tenanis would be at the mercy of landlords. He would, 
however, deny a corresponding right to the landlord to apply for the fixing of a 
fair rent if the contractual rent happens to be less than the fair rent that might 
eventually be fixed. In the circumstances mentioned in section 5 cf the Act, 
the landlord can apply for an increase of rent even though the lease provides only 
for the payment of the “ fair rent” already fixed. Section 6, clauses (b and (c) 
of the Act clearly imply that applications for fixing fair rents could be made during 
the continuance of the term of a lease and provide that stipulations in leases for 
payment of rent in excess of the fair rent shall be unenforceable and contractual 
rents already paid in excess of the fair rent, shall be refunded by the landlord or 
otherwise adjusted. In Rajammal v. The Chuf Judge, Court of Small Causes, Madras*, 
it was assumed that an application could be made by the landlord under section 4 
of the Act to fix a fair rent which, as eventually determined in that case, was in 
excess of the contractual rent. I see no reason whatever to hold that section 4 
of the Act does not apply to a contractual tenancy where the term of the lease 
happens to.be subsisting. Nor can I find any reasonable ground for confining 
the application of section 4 to what are called “ statutory tenancies” where the 
contractual term has expired and the tenants continue in possession only by virtue 
of the provisions of the Act. Giving the words of section 4 their natural meaning, 
there is neither doubt nor ambiguity, and the result of a literal interpretation, 
in my opinion, appears to be both just and reasonable. 


As I have come to a clear conclusion on the construction of section 4 of the 
Act, I consider it unn to do more than refer to Glossop v. Ashley* and Phillips 
v. Copping®, cited by Dr. John. These decisions were based on the particular 
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e of English statutes, whose interpretation taxed the resources of the learned 
ju of the Court of Appeal. There is no need to obscure the plain meaning 
of section 4 of the Act by importing into it the phraseology employed in construing 
statutes totally different in their wording. 


Lastly, it is argued on the strength of certain observations in the recent decision 
in Raja Chstty v. Jagannathadas Govindast, that it is open to the landlord to waive 
the right to have a fair rent fixed which might be in excess of the rent payable 
under the lease deed. In the present case the lease was executed before the Act 
XV of 1946 came into force and there was then no provision empowering the land- 
lord to apply fixing a rent which might be in excess of the contract rate. It is 
said, however, that the landlord was presumably aware of the provisions of 
Act XV of 1946, when he agreed to a renewal of the lease in 1949 on the basis 
of the old rent thereby we ong the right to apply for an increased rent, though 
such increased rent ht be the “ fair rent” under section 4. This contention 
was not raised in the Court below or before the Controller, and cannot, in my 
opinion, be allowed to be raised for the first time on this application for a writ. 
Further, though the lease was renewed in 1949 after Act XV of 1946 came into 
force, it was renewed in pursuance of an option for renewal contained in the original 
lease of 1946 and on-the same terms as before. In fact, the parties were bound 

the terms of the original lease of 1946, which was entered into before the Act 
of 1946 came into force. The landlord had then no right, to apply for a fair rent 
and consequently there could be no waiver of such a right. I cannot assume or 
presume that the parties contracted with knowledge of Act XV of 1 
at the time of the renewal of tenancy in 1949. I humbly venture to think t 
there is no presumption in law that anyone, even a Judge, knows the law especially 
when it is embodied in special or local legislation which is the subject of amendment 
from time to time. The maxim ‘ignorantia legis neminem excusat’ has a very different 
scope and application and cannot be pressed into service on this occasion. All 
that this maxim means is that people may not have had notice of the law, but yet 
they would be bound by law even without such notice. There are many occa- 
sions on which people do not actually know what the law is and yet they are bound. 
In this sense, ignorance of law does not furnish an excuse for illegal or improper 
action. I am unable to assume without any evidence that the landlord had know- 
Tee Oe et rey ee eat eben te eens e that 
with such knowledge, he deliberately consented to abandon his right at the time 
when the lease was renewed. Perhaps, the truth is that neither the landlord nor 
the tenant thought about the Act or about a revision of the rents at the time of the 
renewal. I would be quite as unwilling to cut down by a process of interpretation 
the protection afforded by the Act to the landlord as I would be to abrogate the 
protection afforded to the tenant. There are, no doubt, enactments, conferring 
benefits on citizens, which benefits they can waive, without offending any rule 
of public policy, as pointed out by my Lord in the judgment in Raya Chetty v. Jagan- 
nathadas Govindas!. I am unable to apply the doctrine of waiver by reference to a 
legal presumption that a landlord must be aware of the provisions of Act XV of 
1946. I am equally unable to accept the contention that the mere insertion of 
terms and conditions in a lease executed after the Act, securing to the landlord 
rights of a more restricted character than those conferred upon him by the Act, 
operates in itself as waiver the landlord of the statutory rights conferred upon 
him by sections 4 and 7 of the Act. Logicall ing, the argument based on 
waiver could be advanced against a tenant who en a lease after the Act, 
containing terms and conditions which operate to curtail the rights and privileges 
conferred upon him by the Act. But sections 6 and 7 of the Act prevent a tenant 
from contracting out of the terms of those sections and depriving himself of the 
right to insist on a fair rent and the right to continue in possession even though 
the stipulated term has expired. Further, section 16 (1) of the Act makes the 
transgression of section 6 and the exaction of a rent in excess of the rent fixed as 
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fair rent by the Controller, an offence punishable with imprisonment, I therefore 
doubt whether the learned Judges who decided Raja Chatty v. Fagannathadas Govin- 
das}, would have held in such circumstances that the tenant had validly contracted 
himself out of the right to a fair rent and immunity from eviction conferred on him 
by the Act. Be it as it may, waiver as a defence must be expressly pleaded and 
strictly proved by evidence. There is nothing in the circumstances relating to 
the renewal of the lease, even remotely suggesting that at the time of the renewal 
the landlord had contracted himself out of his statutory right to apply under section 
4 of the Act for fixing a fair rent or that he with knowledge of the provisions of the 
Act, waived the rights conferred upon him. 


To recapitulate, the Act confers certain rights and privileges on landlords 
as well as tenants, though the latter are benefited to a larger extent than the former. 
Section 4 of the Act is a deliberate oer from the A provisions 
of section 3 of the previous Control er and expressly includes the landlord 
as a person entitled to apply to have a fair rent fixed. There is nothing in section 4 
to confine its application to statutory tenancies or to exclude its application to 
contractual rents payable under subsisting leases. The words of section 4 are 
plain and have only one meaning, namely, that a landlord as well as a tenant 
could apply under section 4 of the Act. This interpretation is reinforced by sections 
5 and E oF the Act. Even if it were relevant, which it is not, there is no injustice 
or inequity or no,such degree of public mischief as should lead the court to an 
unnatural construction of the section. The defence of waiver by the landlord 
of his right to apply under section 4 of the Act has no basis whatever in the 
circumstances of this case. 


Where the fair rent fixed under section 4 of Madras Act XV of 1946 is in 
excess of the rent which was being paid before such date, the landlord cannot 
claim the difference from any date anterior to the date of filing the application 
under section 4 which in this case was the gth October, 1947. Subject to this 
modification the order of the Chief Judge is affirmed and this application is 
dismissed with costs. 

V.P.S. — Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. P. V. Rajamannar, Chief Justis, AND MR. JUSTICE 
SOMASUNDARAM. ; 
(In the matter of the elections, Madras Medical Council, 1946.) 
Dr. V. Ramakamath and others el .. Petitioners * 
U. A : 
The Surgeon-General with the Government of Madras .. Respondent. 

Madras Medical Registration Act (IV of 1 14), sæton 22 and rule 19 of the election rules—Power of 
Govemoran- Council to intofa with dacistons af tha 

The language of section 22 of the Madras Medical Registration Act would certainly cover every 
action or omision of the Medical Council relating to any matter provided in the Act including elec- 
tions and proceedings of the Council as r them. In spite of the provision in rule 19 of the 
election rules that the decision of the Council shall be final it 1s open to the Governor to take appro- 
priate proceedings to quash the proceedings of the Council . 

Tho authority to decide whether there has been a neglect to exercise or an excess or abuse of 
the powers conferred on the Council or a neglect in the performance of duties imposed upon it 
is the Governor-in-Council and not the Court. But it would be open to the Court to ascertain if 
there had been a bona fide exercise of the power conferred on the Governor-in-Council by section 22, 

Where the candidates whose elections were being challenged are found in fact to have attended 
the meeting of the Council at which the resolution was passed embodying the decision under rule 19, 
it is opposed to principles of natural justice and the Governor-in-Council would be justified in 
considering that the Council had abused its powers and taking necemary action. 

Necessity for amendment of rule 1g pointed out. 


. I. (1949) 2 MLL.J. 694- ; ; 
“C, M. P. No. 9975 of 1949. gist March, 1950. 
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Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court be pleased to issue a writ of certiorari calling for the records 
in P. No. 281, Mis., in respect of elections to the Madras Medical Council held 
in 1946 and to quash the proceedings of the respondent (Surgeon-General, Madras), 
dated 28th November, 1949, and made therein. 

V. Ramaswami Aiyar and M. Natesan for the Petitioners. 


The Advocate-General (K. Rajah Aiyar) for the Government Solicitor for 
Respondent. 

Order of the Court was made by 

‘The Chief JFustice.—This is an application for the issue of a writ of certiorari to 
call for the papers and quash the proceedings of the Surgeon-General with the 
Government of Madras passed in P. No. 281-Misc., dated 28th November, 1949, 
declaring the election of the petitioners and three other ms as members of the 
Madras Medical Council void and calling upon the electorate to make a fresh 
election. The events which led up to this order which is sought to be quashed 
are as follows : Under section 5, su tion (1) of the Madras Medical Registration 
Act, a Medical Council shall be established for the Province of Madras consisti 
of 15 members. Of these seven members have to be elected by the Regi 
Practitioners from amongst themselves. In the elections held for electing seven 
such members in October, 1946, the petitioners and three others were declared: 
duly elected on 27th October, 1946. Of these the first petitioner was unanimously 
elected as the President of the Council under section 5 (3) of the Act, on 23rd Novem- 
ber, 1946. On 6th November, 1 a Ieee wanaddoemsed Dy ai of c defeated 
candidates to the Registrar, Medical Council, to circulate to the members of the 
Madras Medical Counci! a memorandum of objections in respect of the said election 
and to summon an extraordinary meeting of the Council to decide the validity 
of the election. It is not necessary to set out the allegations contained in this memo- . 
randum. The Council met on 25th November, a after taking into account 
a report from the Returning Officer and the allegations made in the memorandum 
of objections, and after examining him, the Council passed a resolution as follows : 

“ This Council after going through the Memorandum and explanation of the Re ing Officer 
Mr. B. Kuttappa and after examining him is of opinion that there are no grounds for allegations 
of corrupt practice or any other sufficient cause to set aside the elections.” at h 
On 15th April, 1947, one of the defeated candidates addressed a letter to the Regis- 
trar, Medical Council, pee that the matter may be again placed 
before the Council, the members whose election was in question not participating. , 
In this letter three grounds were mentioned for a re-enquiry, namely, (1) t the, 
matter was decided ex parte; (2).that no opportunity was given to the complain- 
ants to éxplain their case and to adduce proofs in support of their contentions and 

) that the persons whose elections were being nged themselves sat in the 

uncil and decided th¢’matter. It a that the objectors also addressed the 
Government in regard to their complaint. The Government asked the Regis- 
trar, Medical Council, to report about the decision of the Council on the Memo- 
randum of ‘the defeated candidates and a report was sent. The Registrar on 
the 5th May, 1947, replied to the defeated candidates who had complained 
about the disposal of the objection petition denying the allegations made by him. | 
Sometime thereafter on 4th July, 1947, the Government passed an order G.O. Mis. 
No. 2313-P.H., directing the Surgeon-General to conduct a thorough investigation 
in the matter of the elections to the Madras Medical Council and to submit a» 
report to enable the Government to decide whether any action under section 22 
of the Act was necessary. The President of the Council was requested to provide 
the required facilities to the Surgeon-General to enable him to the 
investigation. On and March, 1948, the Government passed another Order 
(No. 640-P.H.), which runs as follows :— ite : 

“ Whereas Dr. D. V. Venkappa and five other persons presented a memorandum dated the . 
Sth Novermber, 1946, to the members of the Madras Medical Council through the Registrar of the ` 
said Council alleging certain corrupt practices and material irregularities in the conduct of elections 
of members to the said Council held during October, 1946 ; 
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2. And whereas the Madras Medical Council disposed of the said memorandum improperly 
in that it failed to give the said Dr. D, V. Venkappa and five others, who were complainants before 
it, an opportunity to substantiate and prove the allegations made in the said memorandum and 
further allowed the President of the Council against whom certain allegations were made in the 
said memorandum to be present at the time and to participate in the decision of the Council in 
respect of.the sud memorandum ; 


3. And whereas it a to the Government of Madras that in dispomng of the memorandum 
in the manner aforesaid, the Madras Medical Council neglected to exercise and abused the power 
conferred, and neglected to perform the duties imposed upon it by the Madras Medical Registration 
Act, 1914 and the rules made thereunder and in particular rule 19 of the rules published with Public 
De ent Notification No. 673, dated the 15th November, 1914, at p 1719 to 1725 of Part I 
of the Fort St. George Gazetts, dated the 22nd December, 1914, as subsequently amended ; 

on Now, therefore, in exercise of the powers conferred by section ee of the said Act His 
Excellency the Governor of Madras hereby notifies tothe Madras Medical Council the aofresaid 
neglect to exercise and abuse of the wer conferred n it and neglect to perform the duties 
imposed upon it, and fixes the 28th day of March, 1948, as the date before which the Council 
shall remedy the said neglect and abuse. 

5. The orders passed in G. O. Ms. No. 2313-P. HL, dated 4th July, 1947, are hereby cancelled.” 
This Order of the Government was considered by the Council at a meeting held 
on 22nd March, 1948, and a letter was addressed by the President to the Joint 
Secretary to Government on the same day protesting against the action of the 
Government and intimating that the Government had no power to re-open the 
proceedings passed by the Council on the memorandum of the objectors and regret- 
ting the inability of the Council to comply with the requisition of the Government. 
On goth April, 1949, nearly a year r their previous order, the Government 
passed another order (No. 1448 -P.H.), purporting to be in exercise of the powers 
conferred upon them by section 22 of the Act appointing a Special Officer of the 
status of a District and Sessions Judge for period of one month to enquire into the 
Scones nak made by Dr. D. V. Venkappa and others in a memorandum, dated 
6th November, 1946, to the Madras Medical Council and to report his findings 
to the Government. On 23rd May, 1949, the Council passed a resolution to the 
effect that the action taken by the Government in appointing a Special Officer to 
hold an enquiry was wholly ultra vires of the Government and not justified in the 
circumstances. The. Council also decided to ignore the so-called enquiry to be 
conducted by the Special Officer. A retired Judge was appointed Special Officer 
and he ae upon the President of the Council to appear before him in connection 
with the enquiry, but the President refused to be a party to what he considered 
to be a wholly illegal and’ unconstitutional enquiry. On 8th September, 1949, 
after perusing the report from the Special Officer who had evidently forwarded 
his report, the Government passed an order (No. 3192-P.H.) appointing the Surgeon- 
General with the Government of Madras to exercise for a period of four months 
the powers of the Council under rule 19 of the Rules for the conduct of subsequent 
elections to the Council. This order purported to be in the éxercise of the powers 
conferred by section 22 of the Act. The grounds on which the order was 
were set out at some length. It was pointed out that as the Council had failed 
to observe the principles of natural justice in disposing of the memorandum of 
objections filed by the defeated candidates and thus neglected to exercise and 
abused the powers conferred and neglected to perform the duties imposed upon it 
by the Act and the rules made thereunder, and in particular, rule 19 of the rules 
for subsequent elections, the Government had notified to the Council the parti- 
culars of the neglect and abuse and had fixed the 28th March, 1948, as the date 
before which the Council should remedy the neglect and abuse, but the Council 
had failed to do so. In a long letter addressed to the Additional Secretary to 
Government, Education and Public Health, the President of the Council protested 
against the order and intimated that the action of the Government was clearly 
without jurisdiction and reiterated his previous contention that the decision of the 
Council on the objection petition had become final and could not be re-opened. 
In pursuance of the order, dated 2oth April, 1949, the Surgeon-General notified 
to’ the President of the Council a list of the alleged irregularities and illegalities 
in the conduct of the elections and informed him that he may make any'repre- 
sentation as regards them so as to reach the office on or before 15th October, 1949- 
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If, however, no representation was réceived before that date, it would be presumed 
that there was no explanation or remarks to offer. The President repli S| 
to take any in the enquiry, as, according to him, the p were 


ultra vires without jurisdiction. Eventually on 28th November, 1949, the Sur- 
gceon-General passed the following order : 

“*T find that all the allegations notified have been proved. In exercise of th conferred 
on me by G. O. No. sion Pa 


Pa 195 blic Health dated 8th September, 1949, I hereby y the elections 
o seven members noted in paragraph 1 of these proceedings to be wid and call upon the electorate 
to make fresh elections.’ i 

It is this order that the petitioners seek to quash. 


The only material statutory provisions which have a bearing on the conten- 
tions raised at the hearing are rule 19 of the rules for a ore elections made 
under section 24, sub-section (1) of the Act and section 22 of the Act. Rule 19 
is as follows : ' 

“ The Council may, of its own motion, or on objection made, declare any election that has been 


held to be void on account of corrupt practice or any other sufficient'cause and may call on the elec- 
torate to make a fresh election. The decin on of the Council under this rule shall be final.” . . 


Section 22 runs thus : ` 


“Ifat any time it shall appear to the Governor-in-Council that the Council har neglected to 

exercise or has exceeded or abused any power conferred upon it under this Act or has neglected to 
perform any duty imposed upon it by this Act, the Governor-in-Council may notify the particulars 
of such ect, excess or abuse to the Council; and, if the Council fails to remedy such n excess 
or abuse within such time as may be fixed by the Governor-in-Council in this bebalf, the Governor- 
in-Council may for the of remedying such neglect, excess or abuse, cause any of the powers 
and duties of the Coun tp be excroued and pedormed by asch EAS kad fos gach period as iie 
Governor-in-Oouncil may think fit.” 
Mr. V. Ramaswami Aiyar who argued on behalf of the applicants with great ability 
first contended that the decision of the Council under rule 19 was final and the 
Government had no power to interfere with its finality. Though he faintly suggested 
that section 22 of the Act does not apply to elections and to proceedings of the 
Council as regards them, the learned advocate was compelled to admit that the 
language of section 22 would certainly cover any action or omission of the Council 
relating to any matter provided in the Act. His contention was that even if there 
was neglect in performance of duty or excess or abuse on the part of the Council, 
once the Council had made jts decision it was final. This contention is obviously 
unsound. The learned counsel conceded that in spite.of the provision of rule 19 
that the decision of the Council shall be final, it would be open to this Court to 
quash such ‘a decision by a writ of certiorari if there was any excess of jurisdiction 
or other ground jeune the issue of a writ. In the same way, the statute confers 
on the Governor-in-Gouncil power to take up appropriate action in circumstances 
which would justify the issue of a writ to q the decision of the Council. It 
therefore follows t there is no substance in Mr. Ramaswami Aiyar’s further 
development of his argument that even assuming the Surgeon-General had been 
appointed validly under section 22, he cannot reopen the prior decision of the 
Council. The real question is whether the action, of the Governor-in-Council 
purported to have been taken under section 22 of the Act was intra vires. 


The section provides that the authority to decide whether there has been a 
neglect to exercise or an excess or abuse of the powers conferred on the Council 
or a neglect in the performance of duties imposed upon it is the Governor-in-Council 
and not the Court. The sph ka 2 is “ ifat any time it shall appear to the Governor- 
in-Council.” It would however be open to the Court to ascertain if there has been 
a, bona fide exercise of the power conferred on the Governor-in-Council by the section. 
On the facts and circumstances as regards which there is practically no dispute, 
it appears to ‘be abundantly demonstrated that there has e abuse ea 

wer in one respect at least, name ly tn. the partic ation by the persons whose 
lectins ‘were being challeng in meeting of the Council, which dismissed 
the memorandum of objections by the defeated candidates. It was admitted 


by Mr. Ramaswami Aiyar that all the seven persons whose elections were being 
42 
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challenged did attend the meeting at which this resolution was passed embodying 
the decision of the Council under rule 19. 


It is an elementary principle of natural justice that no man can be a Judge 
in his own cause. Therefore, where persons who have a direct interest in the 
subject-matter of an enquiry before an inferior Court, take part in a be 
upon it, the Court is improperly constituted and is without jurisdiction (Vi 
Halsbury’s Laws of England, 2nd Edition, Vol g, section 1487 and Vol. 26, 
section 606). Mr. Ramaswami Aiyar relied on the fact that there is no evidence 
that such members took an active part. This, however, does not make any differ- 
ence. In The Qusen v. London County Council}, the facts were these. The London 
County Council delegated to a Committee of their body the hearing of applications 
for music and dance licences. The Committee by a majority recommended that 
a licence which had been applied for should not be granted. The applicant there- 
upon applied to the County Council for a licence. At the hearing before the County 
Council certain members of that body who were also members of the Committee 
and had voted in the majority against granting a licence at the hearing before the 
Committee, instructed counsel to represent them before the County Council and 
oppose the application for a licence. The Councillors so instructing counsel were 
present at the hearing, but did not vote. The Council by a majority refused the 
application for a licence. It was held that the presence at the hearing of those 
members of the County Council who had instructed counsel to oppose the appli- 
cation vitiated the proceedings. It was ed that they had taken no part in 
a deliberations of the Council. A. L. Smith, J., repelled the argument and 
said : 

“This, however, will not aval. even if it were the fact: for Lord Denman in the case above 
cated, Reg. v. Justices of Hertfordshire? held that a decision was vitiated by any one interested 

n taking part, it being enough for the purpose that one mngle interested perron has formed 

of the Court and Patteson, J, who Faltgwed Loid Denman said ‘the question is, has an 
interested person taken any pat at all?’ ‘ 

“The case of The Queen v. Meer” is also an authority as to this: Blackburn, J, in delivering 
judgment said: ‘we cannot go into the qutstion whether the interested justice took no part in 
the matter (1. , in the discussion of the case, The question ıs, was he so interested in the matter 
as that he ought not to have sat?’ In this we agree.” , 


The extreme limits of the application of this great and salutary principle cap be 
found in The Queen v. Justices of Great Yarmouth* and Cooper v. Wilson’. In the 
latter case the Chief Constable and his assistant were allowed to sit in Court in a 
position which gave them the appearance at least of being members of the Court 
which had to try the accused. They sat next and next but one to the Chairman. 
continued to remain when the Committee was considering its decision. It 
was held that the proceedings were vitiated by their presence. Scott, L.J., observed: 
“It makes no difference whether he then discussed the case with them or not; the mak that a 
respondent may influence the Court is so abhorrent to English notions of Justice that the bility 
of it, or even the appearance of such a possibility is sufficient to deprive the decision of all judicial 
force and to render it a nullity.” 
We do not think that a different rule applies in India. Mr. Ramaswami Aiyar 
who could not seriously contest the legal position attempted to escape its conse- 
pon by relying on an exception to the general rule, for which he cited the 
ollowing passage from Halsbury (and Edn.), Vol. 9, at page 884 : 
| “ Any pecuniary interest, however small, in the matter in dispute, disqualifies a person from 
acting as Judge, unless the disability 1s removed by statute.” 


He ye that as rule 19 did not exclude from Te D the members 
whose election was challenged it must be implied that their disability was removed. 
But a reference 'to'the authorities cited in the note in Halsbury makes it clear 
that what is contemplated is an express removal by statute of a disability which 
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is recognised as such. Both in The Queen v. Bolingbroke! and in Ex parte Workington 
Overseers*, the material enactment was section 1 of 16 Geo. 2 Ch. 18 which ran thus : 


“Tt shall be lawful for Justice of the Peace for any county, riding, city, liberty franchise 
borough, or town corporate to do within his jurisdiction any act appertaining to his office as Justice 
of the Peace so far as the same relates to the laws concerning parochial taxes, levies, or rates, not- 
withstanding such Justice of the Peace is rated to or chargeable with the taxes, levies, or rates within 
any parish, tov ip or place affected by any such act.” 


In the absence of any such express removal of disqualification in rule 19 we cannot 
accept the contention of Mr. Ramaswami Aiyar. The Governor-in-Council was 
therefore perfectly justified in considering that the Council had abused the power 
conferred upon it by the Act. It was competent for the Governor-in-Council 
to notify to the Council the particulars of the abuse and to give an opportunity 
to the Council to remedy such abuse. In this case the Council took up a very 
strong attitude that the Government had no right to take any action under section 
22 of the Act and therefore would not remedy the abuse. The Council could have 
disposed of the memorandum of objections after excluding from it the members 
whose election was being challenged, but they did not do so. There was nothing 
left for the Govemarin-Counell except to appoint some one to exercise and perform 
the powers and duties of the Council in this matter. 


The next contention of Mr. Ramaswami Aiyar was that the order of the Surgeon- 
General setting aside the elections of the petitioners and others was contrary to the 
natural justice. This contention was founded on the allegation that the order 
was based almost entirely on the material placed before the retired District Judge 
who had been directed at an earlier stage to conduct an enquiry. It was urged 
that this was not evidence placed before the Surgeon-General and besides, this 
report which was confidential was not made available to the petitioners. On a 
perusal of the order, it does not appear that the Surgeon-General merely acted 
on the findings arrived at by the Special Officer who had conducted a prior enquiry. 
What he did was to carefully consider the records of the enquiry. He relied upon 
the oral evidence tendered before the Special Officer and also on documentary 
evidence available to bim. Now, it must be conceded that according to the pro- 
cedure prevalent in Civil and Criminal Courts of the land, the Surgeon-General 
was not entitled to rely upon the evidence which was given before the Special 
Officer. But it is now well established that the strict rules of procedure applicable 
to courts of law need not be followed by domestic and quasi judicial tribunals. All 
that such a tribunal should do is to give an opportunity to the parties to state their 
case and to act judicially and not arbitrarily. In the leading case on this branch 
of law, Local Government Board v. Arlidge?, Lord Shaw made the following trenchant 
observations : 

“The words ‘natural justice’ occur in arguments and sometimes in judicial pronouncements 
in such cases. My Lords, when a Central administrative board deals with an appeal from a local 
authority it must do its best to act justly and to reach just ends by just means. Ifa statute prescribes 
the means ıt must employ them. [If it is left without ress guidance, it must still act honestly 
and by honest means. In regard to these certain wavs and metodi of judicial procedure may very 
likely be imitated ; and lawyer-like methods may find especial favour fram lawyers. But that the 
Judiciary should presume to impose its own methods on administrative or executive officers is an 
usurpation. And the assumption that the methods of natural justice are sr necessitate those of Courts 
of justice is wholly unfounded.” (Vide also Erringten v. Minister of Health*). 

It cannot be denied that the petitioners were given ample opportunities 
by the Surgeon-General to place their case before him, but they would 
not take part in the enquiry, because in their view, the enquiry was 
without jurisdiction, The objectors stated that they had no more 
to add to the materials already available which had been placed ore the 
Special Ju appointed by the Government. In these circumstances, we do not 
sec how the Surgeon-General failed to observe any rule of natural justice in disposing 
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of the enquiry. No doubt the report of the Special Judge was confidential, but 
it is clear that the order of the Surgeon-General was not based on that report, but 
only on the material placed before the Judge. Apart from this err Sa 
it is clear from Local Government Board v. Arlidge1, that the non-disclosure of the 
which had been referred to by the tribun would not render the decision o he 
tribunal void and liable to be quashed by certiorari. It is common ground that 
there is nothing in the statute or the rules prescribing the procedure. In the case 
of an enquiry under section 13 the Council or any Committee thereof shall be 
deemed to be a Court within the meaning of the Indian Evidence Act, but there 
is no such provision regardi elections. The utmost that could be said for the 
petitioners is that the respondent acted on evidence which, would be inadmissible 
in a Court of law, but surely that is not a ground on which the order could be quashed. 
Having takenup an attitude of non-co-operation and non-participation in the 

proceedings, it would not be open to the petitioners to now turn round and accuse 
the respondent of not giving them an OPPoThunNy to meet the charges against 
them. . 

The petition fails and is dismissed, bùt we make no order as to cost. 


It is most regrettable that elections held in October, 1946, have ‘been held 
to be void in November, 1949- Section 22 of the Act contemplates immediate 
action on the part of the Government but this case revealslong delay. The Govern- 
ment in their Order of March 2, 1948, gave the Council time till March 28 to 
remedy their neglect and abuse o power but the Council refused to do so, 
Nevertheless it is only on April 20, 1949, a year later that the Government take 
the next step, a step not strictly falling within section 22. 

We may also point out that rule 19 needs to be amended, as the learned Advo- 
cate-Gen himself conceded. 


K. S. : — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Jusricg Sussa Rao anD Me. Justice PANCHAPAKESA AYYAR. 
A. L. VR. ST. Veerappa Chettiar .. Appellani* 
v. 
Chinnasami alias Samba Goundan and others | 2. Respondents. 
Government of India Act (1995), section a97 (2) ard Madras Agriculturists Relusf Act (IV of 1938) 
Provincial Legislature. 


—Whether Act of 1938 ts intra vires of the 


The Madras Agriculturist Relief Act even in so far as it affected negotiable instruments is within 
the legislative competence of the Provincial Legislature. It deals with creditors and debtors and 
their mutual obligations and the fact that ıt confines its provisions to 2 art of the public, namely, 
agriculturists does not cease to make it none-the-less a legulation money-lenders and 


money-lending. ` 

Appeal against the decree of the District Court, rea A E in Appeal No. 47 
of 1945, preferred against the decree of the Court of the Subordinate Judge, Coi 
tore, in O. S. No. 42 of 1944. 

R. Kesava Ayyangar for Appellant. 

D. Ramaswami Ayyangar and P. S. Srinivasa Desikan for SR 


The Judgment of the Court was delivered by 


Subba Rao, F.—Whether the Madras Agriculturists Relief'Aċt (IV of 
1938), in so far as it affected the negotiable instruments is within the legislative 
competence of the Provincial Legislature is the main question that is raised in this 
second appeal. The material facts that gave rise to this appeal may be stated. 
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On 15th June, 1925, one Ponnuswami Goundan executed a promissory note 
for a sum of Rs. 2,500 in favour of the plaintiff. The defendants are the sons of 
Ponnuswami Goun The plaintiff the suit, O. S. No. 42 of 1944 on the 
file of the Subordinate Judge of Coimbatore for the recovery of the amount due 
on the promissory note. The defendants inier alia contended that their father was 
having a long course of borrowing transactions with the plaintiff, that the suit 
promissory note was the last of a series of renewed promissory notes and that if the 
suit debt was scaled down by tracing it back to the original loan the whole debt 
would be wiped out under Act IV of 1938. In support of their contention 
they produced two promissory notes, Exhibit of the year 1921 for a sum of 
Rs. 2,000 and Exhibit D-3 of the year 1922 for a sum of Rs. 500 and claimed them 
to be two of the promissory notes in renewal whereof the suit promissory note was 
executed. The Subordinate Judge held that it was not proved that the suit 
promissory note was a renewal of Exhibits D-2 and D-3 and therefore gave a decree 
on the basis of the suit promissory note with interest at 6} per cent. per annum from 
ist October, 1937. The appellate Court held on the evidence that the plaintiff 
suppressed deliberately all the account books with a view to prevent the disclosure 
that more than double the original principal had been repaid by Ponnuswami. 
He held that the suit promissory note was a renewal of successive pronotes in renewal 
of prior debts and as twice the original principal must have been paid towards the 
debt the entire debt should be deemed to be di . The plaintiff preferred 
the above appeal. The Courts below also considered the other ents advanced 
by the appellants before them but it is unnecessary to notice them as they are 
not pressed before us. 

Mr. Kesava Aiyangar, the learned counsel for the appellant, questioned the vali- 
dity of the Me A Relief Act in so far as it affected the negotiable 
instruments. The validity of this particular Act has been questioned before and „this 
Court as well as the Federal Court had an occasion to deal with that question. 
To appreciate the argument of the learned counsel it would be necessary to trace 
the previous state of law. The Ful) Bench of this Court held in Nagarainam v. 
Seshayya}, that the provisions of the Madras Agriculturists Relief Act, 1938, relating 
to scaling down of debts and interest were within the powers of the Provincial 
Legislature.: Applying the well-settled principles of construction they came 
to tbe conclusion that tbe Act related to subjects which were reserved 
for the Provincial: Legislature. In their view it dealt with agriculture and 
money-lending and both the subjects were in the Provincial list. Alternatively 
they were also inclined to attribute the source to contracts, a subject in the 
concurrent legislative list. As the Madras Agriculturists Relief Act was reserved 
for consideration of the Governor-General under the provisions of section 107 (2) 
of the Government of India Act, 1935, and received his assent, they were 
of the opinion that the provisions of the Madras Agriculturists Relief Act 
should prevail over that of the existing law, under section 107 of the Government 
of India Act, unless and until the Federal Legislature though fit to legislate in 
respect of the same matter. The authority of this decision was shaken by the 
judgment of the Federal Court reported in Subramamia Chettiar v. Muthuswamt Goundan*. 
Though there are certain observations which may run counter to those made 
in the Full Bench decision that judgment really turned upon the crucial fact 
that in that suit before the Act came into force the promissory note had in 
the decree. They confined their decision to the facts before the Court and held 
that the Act in so far as the decree was concerned could not be challenged as in- 
vading the forbidden field of List I No. 28. Another ju eni of the Federal 
Court in the Bank of Commerce, Lid., Khulna v. Kunja Behari Kar?, arising out of the 
cag fe Money-Lenders Act shook the very foundations of the Full Bench decision. 
In t case the question was whether the Bengal Money-Lenders Act of 1940 
was within the legislative competence of the Provincial Legislature. Sections 30 
ee a A a a a LLL 
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to 36 of the Act contained provisions limiting the amount of interest and di 

of the debtors in specified instances. Section 38 prescribed the procedure. It 
was held that the rules indicated in sections 32, 79 and 8o of the Negotiable Instru- 
ment Act were among the essentials of law relating to promissory notes and that 
the provisions of sections 30, 36 and 38 of the impugned Act affected them so sub- 
stantially that it would be impossible to regard them as merely amounting to an 
incidental encroachment on the laa relating to promissory notes. Consequential 
on this decision, this High Court reconsidered its previous view and held in Somaya- 
julu v. Subbarayudu1, that the Madras Agriculturists Relief Act was alira vires of 
the Provincial Legislature to the extent to which sections 7,8, 9 and 13 of the Act 
offended against sections 32, 79 and 80 of the Negotiable Instruments Act. A 
perusal of the judgment shows that the changed view was based upon the decision 
of the Federal Court. Then the Central Legislature stepped in and passed an 
ordinance, Ordinance XI of 1945 validating the Act even in regard to negotiable 
instruments and that ordinance was in force till March, 1947. Meanwhile the 
decision of the Federal Court in the Bank of Commierce, Ltd., Khulna v. Kunja Behari 
Kar? was taken in appeal to the Privy Council in Prafulla Kumar Mukherjee v. 
The Bank of Commerce, Lid., Khulna*, and the Judicial Committee on 11th February, 
1947, reversed the judgment of the Federal Court and held that the Be 
Money-Lenders Act of 1940 was not ultra vires of the Provincial islature. T 
a minute scrutiny of the provisions of the Act they held that the pith and substance 
of the Act was money-lending and therefore was a subject within the Provincial 
List. The following passage from page 13 may usefully be extracted : 

“ Subjects must still overlap and where they do, the question must be asked what in pith and 
substance 1s the effect of the enactment of which complaint is made and ın what hst is its true nature 
and character to be found. If these questions could not be asked, much beneficient legislation 
would be stifled at birth and many of the subjects entrurted to Provincial Legislation d never 
effectively be dealt with.” 


Their Lordships the view that the pith and substance was only money- 
lending transaction the promissory note was but an instrument for securi 
the loan. The result of this judgment is that the view expressed in the later Full 


Bench of this Court in Somayajulu v. Subbarayudu! is wrong, and the correctness 
of the decision in the earlier Full Bench j nt stands free from obscurity. 
After this pronouncement the Central Act II of 1948 was passed repealing Ordi- 
nance XI of 1945. In1 the Judicial Committee had to deal in A.-G. of Saskai- 
chswan v. A.-G. of Canada‘, with the validity of the Farm Security Act, 1944, enacted 
by the Legislature of the Province of Saskatchewan. The learned counsel for the 
appellant strongly relied upen this decision in support of his contention that the view 
of the Full Bench does not hold the field any longer. The Farm Security Act, 
1944, of Saskatchewan was enacted for the protection of certain mo ors, 
purchasers and lessees of farm land and the main object of the Act was to lighten 
the contractual obligation of the mortgagor or purchaser of farm land in the event 
of the yield of grain grown upon the land falling below the prescribed minimum. 
The earlier sections of the Act provided for relief of lessees also. Section 6 was 
concerned only with the modification of the contractual rights of mortgagees or 
vendors of farm land in respect of the contractual payments due to them in the 
event of a “‘crop failure”. It was argued inter alia that paragraph g of sub-section (2) 
of section 6 was uliva vires of the Provincial Legislature of Saskatchewan because 
it was an enactment in relation to “‘interest”—a matter which by section gi, 
Head 9, British North America Act, was within the exclusive legislative power 
of the Dominion Parliament. It was contended on the other side that the pith 
and substance of paragraph 3 was “ property and civil rights ” a matter in relation 
to which the Provincial Legislature had an exclusive legislative power, and that 
in so far as paragraph 3 affected “interest”? it did so only incidentally. It was 
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also mentioned that the subject was covered by the item “ agriculture in the Pro- 
vince,” within the meaning of section 95, British North America Act, and it was 
not repugnant to any Act of the Parliament of Canada such as was referred to in 
that section. The Judicial Committee held on a construction of the relevant 
provisions that paragraph 3 of section 6 (2) of the Farm Security Act trenched 
upon the exclusive field occupied by the Dominion by enacting Interest Act and 
as the trenching was not incidental it was wlira vires of the Provincial Legislature. 
At page 193 the Judicial Committee say, 

“ There is a distinction between legislation ‘in relation to,’ agriculture and legisle tionJwhich 
may produce a favourable’ effect upon the strength and stability of that industry. Consequential 
effects are not the same thing as legislative subject-matter. It is ‘ the true nature and character of 
the legislation ’—not its ultimate economic results that matters....... Here, what is sought to be 
statutorily modified is a contract between two parties one of which is an agriculturist, but the other of 
which is a lender of m . However the phrase ‘ agriculture in the province’ may be 
construed and whatever tages to farmers the reshaping of their mortgages or agreements for 
sale might contor, thelr Lordships are unable to take the view that this Legulation can be regarded 
as valid on the ground that it is enacted in relation to agriculture.” 


Basing his argument on the aforesaid decision in A.-G. of Saskatchewan v. A.-G. 9 
Canada}, the learned counsel argued that the first reason given by the Full Ben 
in Nagarainam v. Seshayya?, that the impugned Act related to agriculture was dis- 
piace. By a comparative study of the provisions of the Bengal Money-Lenders 
Act (Act X of 1940) and the provisions of the Madras Agriculturists Relief Act 
he pressed on us that the second ground of the Full Bench, namely, that the pith 
and substance of the Act was pipet bartaanr ar wrong. If the Act dealt with 
contracts, a subject falling in the concurrent list, it is contended that the principle 
of pith and substance has no application, and ag some of the provisions of the Agri- 
turists Relief Act are repugnant to that of the Negotiable Instruments Act, 
the former Act to the extent of the repugnancy is void. We are unable to accept 
the learned counsel’s argument that the Full Bench decision in Nagarainam v. 
Seshaypa" has no longer any binding authority. It may be that the soundness of the 
first ground is liable to be canvassed in view: of the observations of the Judicial 
Committee in A.-G. of Saskatchewan v. A.-G. of Canada. But it cannot be said 
of the other two reasons advanced by the Full Bench in support of their conclusion. 
Though there are some obvious differences between the provisions of the Bengal 
Money-Lenders Act and those of the Madras Agriculturists Relief Act we cannot 
say that the pith and substance of the Act is not money-lending. It deals with the 
creditors and debtors and their mutual obligations and the fact that it confines 
its provisions to a part of the public, namely, agriculturists, does not cease to make 
it nonetheless a legislation affecting moncy-lenders and money-lending. Anyhow, 
the reasoning of the above Full Bench was not held to be wro: in any of the subse- 
uent judgments of either the Federal Court or the Judicial Committee. Indeed, 
if the pith and substance of the Act is money-lenders and money-lending, Prafulla 
Kumar Mukherjee v. The Bank of Commerce, Lid., Khulna’, is in itself an authority 
for holding that the mere fact that in regard to certain borrowings promissory notes 
were executed as security would not have the effect of entrenching upon the Dominion 
field. 


There are also no merits in the third ‘point. The learned counsel relied upon 
the following observations of Varadachariar, J., in Megh Ray v. Allah Rakhia‘ : 
“Tn the judgment of the High Court there is same discussion of the question of the ‘ pith and 


substance ’ of the Act ; but that question does not arise when objection is taken not under section 100 
of the Constitution Act, but under section 107 (1).” 7 


We are concerned here not with section 107 (1), but with section 107 (2) which 
lays down that : - 
es 
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“ Where Provincial Law with respect to one of the matters enumerated in the Concurrent Legisla- 
tive List contains provision repugnant to the provisions of an earlier Dominion Law or an existing 
law with t to t matter, then, if the Provincial Law, having been reserved for the considera- 
tion of the -General has received the assent of the Governor-General, the Provincial Law 
shall in that Province prevail, but nevertheless the Dominion Legislature may at any time enact 
further legislation with respect to the same matter.” f 

In the present case the Madras Agriculturists Relief Act has been reserved 
for consideration of the Governor-General and, therefore, the provisions of that 
law shall prevail over that of the Negotiable Instruments Act which is the Dominion 
Law. For the foregoing reasons we hold that Nagaratnam v. Seshayya!, though its 
authority was questioned and to some extent shaken in the intervening period, 
now holds the feld and is binding on us. , ; 

The next question is essentially one of fact. The suit promissory note, Exhibit 
P-1, is dated 15th June, 1925. The defendants’ contention is that the said promi 
note was the last of a series of renewed promissory notes and that if the suit debt 
was scaled down by tracing it back to the original loan the whole debt would be 
wiped off ae the acess Agriculturists Relief Act, 1938. Before ‘the learned 

udge, Exhibit P-5, a r commencing from 15th June, 1925, to 24th September, 
aes and two cash books Exhibit P-6 covering a period from roth oe 
1924, to 14th November, 1927, and Exhibit P-7 relating to the period from 17th 
August, 1923, to goth March, 1925, were filed by the plaintiff. The defendants 
filed Exhibit D-2, dated gth June, 1921, and Exhibit D-3, dated 27th August, 1922, 
two earlier promissory notes executed by them. Exhibits P-7, P-6 (a) and P-6 (b) 
disclose that the amounts due under the earlier promissory notes were calculated 
and were paid off and a fresh advance was taken by the defendant. The learned 
Judge, on a scrutiny of the accounts, rightly held that it was impossible to believe 
that Ponnuswami repaid the whole of, the principal and the whole of the interest 
and then received a further loan of Rs. 2,500 and the circumstances made it pro- 
bable that the suit promissory note was for the balance due on the two earlier 
promissory notes. These inferences the learned Judge was entitled io draw on the 
accounts and the document placed before him. Further, he also held that all the 
relevant books had been suppressed deliberately, and that it has been done to 

revent the disclosure that more than double the original principal has been repaid 
= Ponnuswami. On that finding he also drew the presumption against the plaintiff 
which he was entitled to do. But the learned counsel contended that the presump- 
tion drawn by the learned Judge was not legally permissible in view of the decision 
of the Privy Council in Ramanathan Chettiar v. Viswanathan Chettiar®. In that case 
the question was whether a mortgage executed by the manager of a trading family 
was for necessity or whether it was taken by the mo ee after making reasonable 
enquiry. In the course of the trial the defendants filed an affidavit to the effect 
that accounts had been given to the panchayatdars, both of whom were dead, 
and that he did not know in whose possession the documents were. The Court 
passed the order “ Petition by plaintiff to direct defendants 1 and 2 to discover 
on oath. Statements filed may be taken to be sufficient. Petition closed.” The 
defendants acquiesced in that order. On these facts the Judicial Committee 
held that the evidence uiesced in by the respondent negatived a deliberate 
withholding on the part of either defendant, that there was no reason that the 
appellant should have ever had the documents or have known what they contained 
and therefore there was no ground for any of these inferences. The circumstances 
in our case are not similar. The defendants gave notice on 21st August, 1944 to 
the plaintiff to produce their 1 T books and day books in their custody, TRAR 
` or power containing entries of the money dealings which the plaintiff or his father 
had with Ponnuswami from the beginning of the transactions to the end. Though 
the plaintif had taken a month’s time to produce the account books, he exceeded 
the time by several months, and, finally, on gth January, 1945, filed an application 
for excusing the delay in producing the account books. Even then he produced 
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to search for them and get them. The Judge passed an order directing them to file. 
the accounts, if any, ape i 
acquiesce in this order and, cross-examined the plaintiff’s clerk, P.W. 1, in regard 
to these accounts, and, for the first time, he came out with a different-case, namely, 
that the account books were in the High Court. The learned Judge did not t 
this evidence. In view of the attitude of the plaintiff in regard to 
custody of the account books and o circumstances in the case he had drawn 
the presumption and we cannot say that he exercised his discretion either ill y 
or without jurisdiction. Even now the appellant did not file any petition for i 
sion of additional documents but contended himself with filing an affidavit stating 
the fact that the account books were in the High Court and were taken delivery 
of recently. Two account books were produced, but no opportunity was civen 
to the advocate for the ‘respondents to scrutinise the accounts. In the circum- 
stances we have to accept the finding of fact. 


In the result the appeal is dismissed with costs. In our view the judgment 
just delivered involves a substantial question of law within the meaning of 
Article 132' of the Constitution of India. Leave granted. 

V.P.S. ` —— Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PREsenT :—MR. Jusna Pancmaraarsa Sasrey. ` 
Devanugraham -. Appellant * 
Penal Cods (XLV of 1860), section 161—Sanction to prosecute for an offence undesr—Requisites. 
In order to constitute proper sanction to prosecute an accused for an offence under section 161, 
Penal Code, there should bs endent either the order granting sanction or other document- 


authority placed before the Court or even oral evidence that facts were placed before the 
cer from whom sanction was sought. í 


Whero a sanction merely refers to the particular offences for which sanction is accorded 


and the name of the person to'be prosecuted and there is nothing to indicate that the facts givi 
rise to tho offence were placed before the sanctioning officer, the sanction cannot be said to be 1 


one. The mere headi in the sanction that it was in regard to the “a Stance of ill tifica- 
don” would aot be a adlieient compllanoe with tas race b the n accep ee 


Appeal against the Order of the Court of the Fifth Presiden Magistrate 
re, Madras, in C.C. No. 1137 of 1949. is > 
F. Rajagopalachari and R. Pyrushothem for Appellant. 


The State Prosecutor for the State. 
The Court delivered the following i 
Junowenr.—This is an appeal by G. Devanugraham, Food Lr ld of -the 
Corporation of Madras, against his conviction and sentence by the Fifth Presiden 
Magistrate for an ofience under séction 161, Indian Penal’ Code. He has been 
sentenced to rigorous imprisonment for six months and to a fine of Rs. 300. 
: Learned counsel for the appellant raised a number of ints. Firstly he , 
contended that the evidence did not make out the offence. ndly he urged 
-that the investigation was ‘by an Inspector who had not the requisite sanction to 
act under the Prevention of Corruption Act. Thirdly 
evidence had not been recorded ia extenso by the Preside Magistrate: ’ Lastly 
he urged that the sanction granted by the Commissioner of 
ation evidenced by Exhibit P-6 was not legal. l 
It is conceded by the State Prosecutor that if the sanction granted `s ille 
then the conviction cannot stand. The ground of objection urged against 5 
validity of the sanction is that the facts relating to the alleged offence were not 
placed before the sanctioning authority or rather that there is no evidence on behalf 
of the prosecution that the facts were so placed. Reliance was placed on the decision 
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of the Judicial Committee reported in Gokulchand Dwarkdas v. The King}. 
judgment decides that there should be evidence either from the order gran granting 
the sanction or other documentary evidence placed before the Court or even 
evidence that the facts were placed before the officer from whom sanction was 
sought. In the present case Exhibit P-6 refers to the particular offences for which 
sanction is being accorded, and also the name of the person ; but apart from these 
two matters, there is nothing to indicate that the facts which are said to have given 
rise to the offence were placed before the officer. There is no independent evidence 
on record that such facts were placed before him. No doubt there is a reference 
in Exhibit P-6 to a letter, dated 28th March, 1949, with reference to which sabction 
is being accorded. That letter however was not placed before Court ; nor is there 
any request made to me here for allowing additional evidence by way of placing 
that letter before this Court. What was by the State Prosecutor was that 
the Heading in Exhibit P-6 showed that conduct of Devanugraham under 

on was the subject-matter of the reference in relation to “ acceptance 
of Miel gratification’. From this it was sought to be argued that there was 
sufficient compliance with the requirements of the law as laid down by the Judicial 
Committee in the case already referred to. I cannot agree with this view. It 
follows that it is not proved that the sanction accorded is legal. Ifso, the conviction 
cannot stand. In this view it is unn to deal with the question as to whether 
the offence is brought home to the a t;nor is it necessary to refer to the 
other contentions raised by the 1 advocate for the appellant. 


In the result the conviction and sentence are set aside, and the appellant is 
acquitted. Fine, if paid, will be refunded. 


VS. ae Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justicg PANGHAPAGESA SASTRY. 
eee Narayana Naik .. Petitioner * 


Essential Supplies (Temporary Powers) XXIV of 1 section z—Failurs to make necessary entrias 
Sa ceanierolle of Gls mee Meta rea Pre f Wiad aedld ever Pru ef ori eats Nees 
sity. ` 

A licensee was convicted under section 7 of the Essential Supplies (Temporary Powers) Act, 
for his failure to note the addresses of the persons to whom he sold nce and the licence number of 


his shop in the counterfoil of the receipt kept by him. On a contention that.there was no proof 
oÊ mens rea 


Held: Assuming that proof of mens rea is necemary, it cannot be said that there is no such proof. 
E par is meant by saying that mens rea should be established us really that it should be proved that 
the accused had a guilty mind im doing the act. If he knew that the law and the conditions of the 


pgp arr Tt is certainly EUY PEA Erco of same Ulterior Corrine modve of prohi 
making or anything analogous to it is not emential. 


Petition under sections 435 and. 439, Criminal ‘Procedure Code, 1898, praying 
that the High Court will be pleased to revise the Judgment of the Court of on, 


South Kanara divi in C.A. No. 16 of 1949 (C.C. No. 289 of 1948, First Addi- 
tional First Class Monee South Kanara). 


M. K. Nambiar for Petitioner. 
The Public Prosecutor (V. T. Rangaswami Atyangar) for the State. 
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The Court made the following 

Orper.—The petitioner seeks to revise the conviction under section 7 of the 
Essential Supplies (Temporary Powers) Act. It has been found that he sold rice 
to three customers to whom he issued receipts. The complaint inst him is 
based on the fact that the addresses of the persons were not otedi. tHoueh the 
the names were given and also that the licence number of his shop was not found 
in the counterfoil kept by him. These facts are now admitted. The question 
is whether an offence is made out, Both the lower courts have held that these 
facts disclosed an offence, and the first court sentenced the petitioner to pay à fine 
of Rs. 250 on each count. The appellate court however reduced the fine to Rs. 100 
in each case. 


In revision it is contended that the offences are very technical. I agree, but 
the more serious contention is that there is no proof of mens rea on the part of the 
petitioner. Reliance is placed upon the decision in Bholaprosad v. The King. It 
ma be that this is not a case where an absolute liability is created. Assuming 
en A deciding that proof of mens rea is necessary, I fail to see why it should be 
held that there is no such proof in this case. What is meant by saying that mens rea 
should be established is really that it should be proved that the petitioner had a 
guilty mind in doing the act. If he knew that the law and the conditions of the 
icence given to him required that he should comply with certain formalities and 
with that knowledge he deliberately omitted to make in the receipts the necessary 
entries which were required for checking p he did it consciously knowing 
that what he was doing was a violation of what the law required. It is certainly 
proof of mens tea. 


It is urged by Mr. Nambiar that what is required is proof of some ulterior 
corrupt motive on the part of the petitioner such as some financial profit for himself 
or for some persons in whom he was interested, and it is only in such cases that it 
may be postulated that he had a guilty mind. ' I cannot agree with this contention. 
‘Tt is clear that the petitioner did the act knowing that it was contrary to law. The 
profit motive or anything analogous to it is not essential. What the law requires 
is only a conscious violation of the rule and ‘if a person deliberately did a thi 
with the knowledge that what he was doing was a crime, then it cannot be said that 
he has not got a guilty mind. I am therefore unable to uphold this contention 

on behalf of the petitioner, 


Next it is argued that the sentence is excessive. I should agree that Rs. 250 
for each count would have been excessive. That is why the Appellate Magistrate 
has reduced it to Rs. roo. I donot see any need to interfere with his discretion. 


The petition is dismissed. 
VS. —— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mkr. Jusriog Govinpa MENON. 
The Tanjore Co-operative Marketing Federation, Ltd., Vijaya- 


puram, by its Secretary .. Petitioner * 
v. z i 


Madras Co-operalıvwe Socutises Act (VI of 1932), section 51—Stat against a Co-operative Society for 
refund of security deport and for the arrears of salary by ax ex-employee—If barred by section 51. 

Where an ex-employee sues a Co-operative Society for the refund of his security deposit and 
for the arrears of his salary it cannot be said that it is a matter touching the buaness of the society 
as contemplated by section 51 of the Madras Co-operative Societies Act. The busness of the 
society is not the taking of security deposits but the carrying on of some kind of co-operative busi- 
ness. Section 51 is no to such a suit. 


a a 
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Petition under s¢ction 25 of Act IX of 1887, praying that the High Court will 
be pleased to revise the Order of the Court of the District Munsif, Mayuram, 
dated 29th September, 1948, in S.C.S. No. 414 of 1948. 

G. R. Jagadisa Aiyar for Petitioner. 

M. S. Venkatarama Aiyar for Respondent. 

The Court delivered the following 

Jupement.—The only point raised in this case is whether the suit is barred 
by reason of section 51 of the Madras Co-operative Societies Act. The defendant, 
a Co-operative Society, contested the claim of the plaintiff, an ex-employee, who 
wanted to recover the security deposit made by him at the time he was entertained 
by the Society. The suit was for recovery of the security pea eee wah the 
arrears of salary. The point of jurisdiction raised by the perative , Society 
was that the claim for the refund of the security deposit was a matter touching the 
business of the Society as contemplated in section 51 of the Act and therefore the 
civil court has no jurisdiction. The learned District Munsif has found that this 
is not a matter touching the business of the Society and has decreed the suit., My 

attention has been drawn to a decision in Narayana Nair v. The Secretary, BL E 
Urban Co-operative Socisty, Ltd.1, where Satyanarayana Rao, J., has that 
where an employee of the Co-operative Society sues the Co-operative Society for 
damages for wrongful dismissal, it cannot be held that the action was touching 
the business of the Society and that the civil courts have no jurisdiction. In that 
case my learned brother has distinguished a judgment of Kuppuswami Aiyar, J., 
in C.R.P. No. 1134 of 1940. Mr. Jagadisa Aiyar, the learned advocate for the 
petitioner, contends that the observations of Kuppuswami Aiyar, J., are applicable 
ad idem to the facts of the present case. I am not satisfied ‘that when an employee 
asks for the refund of his ee ee the arrears of salary that is a matter 
relating to the business of the Society. The business of the Society is not the taking 
of security deposits, but the carrying on of some kind of co-operative busines, 
In such circumstances I agree with the learned District Munsif that section 51 of the 
Madras Co-operative Societies Act is no bar to the present suit. The other points 
raised in the Civil Revision Petition are all questions of fact, which are binding on 
me. The Civil Revision Petition is therefore dismissed with costs. 

VS. — : Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justia SomMASUNDARAM. ` 
Marupaudi Kutumba Rao and others .. Appellants * 
v. i - 
Parvathaneni Venkataramayya -. Respondent. 
Malicious prosecution—Stat for damages—Power of Civil Court to come to its own conclusion as to existence 
of reasonable and probable cause. S 
It is wrong to say that in a suit for for malicious prosecution it is not open to a Civil 
Court to go behind the fact of acquittal by a iminal Gourt and come to a finding that there was a 
reasonable and probable cause for filing a complaint. On the other hand it is the duty of the Civil 
Court to consider the evidence adduced independently from the Judgment of the Criminal Court and 
aieess its value to. fnd out if there ia reasonable and probable cause. 
Pedda Veakatapathi v. Baleppa, (1993) 65 MLLJ. 146: I.L.R. 56 Mad. 641, relied on. j 
Appeals against the decree of the Court of the Subordinate Judge, Vijayawada, 
in AS. No. 199, ctc., of 1945, respectively preferred against the decree of the 
District Munsif Court, Vijayawada, in O.S. No. 390, etc., cf 1944, respectively. 
A, Sambasiva Rao for Appellant. 
D. Muntkanniah for Respondent. 
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The Court delivered the following 7 
'  Jupement.—The three second a arise out of three suits filed by the 
-appellants to recover from gs eat defendant: for malicious prose- 
-cution. The defendant is the same in all the three suits. ° 


In respect of an occurrence on 21st May, 1942, the defendant filed a complaint 
-against the appellants and others for offences under sections 148, 149, 323, 924} 
-852 pants Daa a Code. A prima facie case was made out, and so a charge 
was framed by the Magistrate against appellants and others'for offences under 
sections 323 and 324, Indian Penal Code. The accused then entered upon their 
«defence and examined defence witnesses. The Magistrate, after considering the 
defence evidence, acquitted the appellants. The appellants thereupon instituted 
the suits in the Court of the District Munsif, Vijayawada, for damages for malicious 
prosecution. : x 


It may be mentioned, the appellants in S. A. No. 793 of 1947 filed a 
-complaint against the defendant, alleging that the defendant and others came and 
beat him on 21st May, 1942, at about 4 pw. There were thus two complaints, ` 
-one by the defendant against the appellants in the second appeals, and ‘the other - 
by the appellant in S. A. No. 783 of 1947, against the defendant and others. In 
both the complaints the date of occurrence was mentioned as 21st May, 1942, 
and time of occurrence as 4 P.M. The case of the defendant was, that the appellants 
-came and beat him in his field whereas the case against him was that he and others 
-came and beat the appellants on a tank bund. The difference between the two 
complaints.is only as to the scene of occurrence, the date and time of occurrence ` 
being the same. The cases were therefore tried as case and counter. The 
complaint filed by the defendant ended in acquittal, as stated already. It is not 
clear what happened to the complaint filed by the plaintiff in O. S. No. 328 of 
1944. 

In the Court of the District Munsiff, both parties examined witnesses and let 
in evidence to show that the complaint filed by ‘cach party was the true one, and 
that the other was false. Both sides had sustained injuries and the plaintiffs, 
‘though they let in evidence to show that the occurrence was only on the tank bund 
and not on the field of the defendant, as alleged by him, did not let in any evidence 
to satisfy the Court as to how the injuries on the person of the defendant were 
-caused. ‘They merely suggested that the injuries on his person were self-inflicted. 


The learned District Munsiff, after discussing the evidence in detail, held 
-that either, cach party beat the other in the field of defendant, or the defendant 
was first beaten in his field by the plaintiffs and others, and thereupon the plaintiff 
in O. S. No. 328 of 1944 was beaten, by the defendant and others on the tank 
‘bund, resulting in a complaint being filed by each party against the other. In 
short he believed the witnesses cited by the defendant and held the complaint 
‘was not made without any reasonable or probable cause, and dismissed the suits. 
“The appellate Court came to the same conclusion and held that on the evidence 
aided: and the probabilities of the case, the defendants’ version is highty probable 
and that there can be no doubt that he had reasonable and probable cause for 
filing the criminal case against the plaintiffs’ appellants, and dismissed the appeals 

In second appeal it is contended ,by, Mr. Sambasiva Rao that in case where 
there are cye-witnesses who have been disbelieved by the Criminal Court and, 
thereby resulting in acquittal, it is not open to civil court to go behind that acquittal 
and believe the cye-witnesses and that there was a reasonable and probable- 
cause for filing the complaint. The learned advocate has not been able to cite 
any authority in support of the proposition contended for by him. On the other 
‘hand, there is clear authority to the contrary. In Pedda .Venkatapati v. Balappa}, 
Curgenven, J., says: 
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“It lies upon the Civil Court itself to undertake an entirely independent enquiry before satisfying 


itself of the absence of reasonable and cause. Indeed I am unable to agree that our Evidence 
Act justifies an examination of the t of the Criminal Court in order to ascertain the grounds 
which the acquittal ed and the view taken by the trying istrate of the evidence. 


of the Act which will justify the Civil Court in taking into consideration the upon which 
that ittal Was bascd. TTpon. this int I am in entire ent with Gopaldas v. 
Gamaila Jagjivandas!, and i v. 3-in the view that thete is no such provision.” 


Therefore, itis -the duty of the Civil Court to consider the evidence adduced in 
support of the defendants’ version and assess its value to find outif there is 
reasonable and probable cause. The lower'courts have done this. As 

pointed out, the appellate Court has found that the defendants’ verion is probable, 
and ‘that he had reasonable and probable cause for filing the criminal case which 
was ultimately tried as C. C. No. 5 of 1942; and this finding is a Saring of farts 
Vide Balasubramanya Sastri v. Ponnusami lyer’. There is no question of law in 
these. second appeals. They, are therefore dismissed with costs. 


Leave refused. 
V.S. ' —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice Sussa Rao AND MR. Justice PANGHAPAKESA AYYAR. 
Gutta Radhakristnayya minor by mother and guardian Nagarattamma. Appellant* 


tx di C ij . è . 

Troarn T CARE nE TEEN M a formal denal: Late AAE, ee itt 
istered document—Registration Act ( of 1908), sections 17 and 47—Doctrine of parkperformance— 
icabtlity to partition arrangements—Transfer of Property Act (IV of 1882), section 59-4—Scope— 

‘cristicn—If a troagfer within the meaning of the section. 
provision was inserted enab the parties to ® proper partition deed written up on stamp paper 
i dene nea dpcemient fom ibe niachie? section" 17 and 

49 af the Registration Act. The document is not admissible in evidence unless it is registere. 
Md. Ghouse Sahib v. Jamila Bi, (1950) 1 M.L.J. 151, relied on. 

Partition is really a process in and by which a joint enjoyment is transformed into an enjoyment 

im severality. Each one of the sharers had an antecedent title and therefore no conveyance is involved 


in the process as a conferment of » new title is not . Accordingly a partition is not a transfer 
within the meaning of section "A of the Transfer of Property Act and the doctrico of part- 
performance 


cannot be invo by a party claiming to be in possession by virtue of a partition 


Caselaw discussed. 


: Appeal against the decree of the Court of the Subordinate Judge of Masuli- 
patnam, dated 12th March, 1948, and passed in O. S. No. 24 of 1946. 


P. Somasundaram and P. Suryanarayana for Appellant. 
M. S. Ramachandra Rao and M. Krishna Rao for Respondent. 


- The Judgment of the Court was delivered by 


Subba Rao, J.—This is a defendant’s appeal against the preliminary decree 
for partition in Original Suit No. 24 of 1 on the file of the Court of the Sub- 
ordinate Ju Masulipatnam, The plaintiff is the paternal grandfather of the 
defendant. e defendant’s father was Satyanarayana who died in the year 1921. 
They constituted members of a joint Hindu family and possessed of immoveable 

roprrties set out in the A and B schedules annexed to the plaint and some moveables. 
plaintiff filed the above suit for partition of the family properties and for profits, 





L (i LLR 9 BomLR. 1134- 3- (1919) 10 L.W. gos. 
2. Neate LL.R. 50 All. 713. 7 


* Appeal No. 519 of 1948. : 11th April, 1950. 
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The: defendant tater alia pleaded that there was a partitior'of the family pro- 
perties through the intervention of mediators and he was put in possession of the 
properties that fell to his share. He relied upon a document embodyi the 
See perce beiwoen the parties. He also resisted ‘the suit on the ground that 
the plaintiff was precluded from questioning the alleged partition on the doctrine 
of part-performance. | Pt Se, cn Ps hcg fen re sa ve oie 
.-, As many as eleven issues were raised in-the-suit but it is unnecessary: to‘ consider 
them in detail as the learned advocates confined their arguments before us only 
on two points. ; 


d yo ate we sei ’ pA Ss mor iene Ma 
The learned Subordinate Judge held that the letter dated 15th February, 1944, 
alleged to have been feet the plaintiff was not adananible in evidence, 
He passed a preliminary decree effecti a division into two equal shares of the 
properties set out in the schedule to plaint. The defendant preferred the 
above appeal. 


The learned counsel for the appellant raised two contentions before us : 


1) that the document dated 15th February, 1944, is admissible in evidence 
as it recorded a completed partition that was entered into between the parties 
through the intervention of the mediators. 


: (2) that the defendant having been put in possession of the properties that 
fell to his share is entitled to defend the suit on the ground of part- rmance. ' 


The first point turns upon the construction of Ex. X-1. It may be pointed 
out that the contention now raised before us, namely, that the document was only a 
record of a completed oral partition that was entered into between the parties, 
was neither raised in the pleadings nor the question was argued before the learned 
Subordinate Judge. The only question that was addressed to him was that the 
document did not require registration as it contemplated a formal document being 
executed subsequently. The document gives in detail the nature of the disputes 
between the parties and also the seitlement of the same through the intervention 
of the mediators. The properties allotted to the respective parties are minutely 
described. It poe for payment of money for equalization of the shares ; 
the debts payable by the respective parties are detailed ; covenants of mutual 
indemnity are also embodied in the document ;_it was signed by the plaintiff and 
the mediators attested the same. In short, all the terms in regard to the partition 
of the properties between them are embodied in the document. The document 
contains the following recital : 


of property to me, the B schedule mentioned to the minor, and the C schedule mentioned 
Property to your daughter Leelavati on your towards the income that may be got from the 
for the iven to cette aie RA Therefore, C schedule. 
men property to LoelavatL said properties, we this day i 
taken possesion of the lands inclusive of the of crops and the standing crops that fell to our 


respective shares, Hence, we shall not raise disputes with each other.” 


These recitals clearly show that the document itself creates a right th present 
in favour of the parties to the deed. The learned advocate relied upon the recital 
in the document, namely, that : i 

“ We shall enter into a proper document before 15th March, 1944 and get it registered at the 
expense of both the parties ” ' 
in support of his ent that it does not require registration. The recent judgment 
reported in Md. Ghouse Sakib v. Jamila Bi1, to whi one of us was a party discusses 
the scope of such recitals in a document. It was held therein that as the document 
in question created an interest in immoveable property the mere fact that a’ pro- 
vision was inserted enabling the parties. to get a per ition deed written 
up on stamp paper and get the same registered did not away the document 

tehi of sections 17 and 49 of the Registration Act. A perusal of the 
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t document leaves no doubt in our minds: that it creates an interest ia presenti 
in the properties covered by the’ same and, therefore, it a a It 
not having been registered, we agree with the learned Subordinate Judge that 
the document is not admissible in evidence. i 

The next question raised by the learned advocate raises an interesting point 
of law, namely, whether the doctrine of part-performance embodied in section 53-A 
of the Transfer of Property Act. applies to partition arrangements. Section 53-A 
of the Transfer of Property Act reads : l 

‘Where any person contracts to transfer for consideration any immoveable property by writing 
signed b him or on his behalf from which the terms necemary to constitute the transfer can be as- 
ed with reasonable certainty, and the transferee bas, in part-performance of the contract, 
taken posession of the property or any part thereof, or the transfe being already in possession, 
continues in posemion in part-performance of:the contract and has done some act in furtherance 


right in respect of the of which the transferee has taken or continued in possession, other than , 
a right expressly provided by the terms of the contract :” 
‘Transfer of Property’ is defined in'section 5 of the. Act, as: 

‘Car act by which living person conveys precy: in present or in future, to one or more other 
living persons, or to himself and one or more o living persons; and ‘to transfer property ’g is to 
perform such act.” 

The necessary condition for the application of section 53-A is that the transaction 
must be a contract to transfer for consideration any immoveable property. The 
uestion, therefore, is whether a partition is a transfer for consideration within- 
meaning of the section. There is, no direct, decision on the interpretation of 
section 53-A in regard to its applicability to a partition, but the learned counsel 
relied upon the meaning attributed to the word ‘ transfer’ appearing in section 53 
of the Act and also in other Acts. There is a sharp cleavage of judicial opinion 
the question, and a long catena of cases have been cited before us on cither side. 
We consider them in some detail in their chronological order as the reasoning 
of the learned judges certainly helps us to arrive at our conclusion. 


The earliest case on the subject is the decision in Gyannsssa v. Mobarakannessa'. 
In that case, some of the co-owners possessing an undivided share in several properties 
took by an arrangement a specific property in lieu of their shares in all the properties. 
It was contended that the said arrangement was not valid as it was not effected 
by an instrument in writing. The learned Judges held that the transaction was 
not an exchange within the meaning of section 118 of the Transfer of Property 
Act but the completed transaction amounted to a partition which was not required 
by law to be effected by an instrument in writing. Macpherson, J., says at page 213: 

“The completed transaction was the partition by which the parties held in severalty the lands 
which had been before held in common. The law. does not require a partition to be effected by 
an instrument in writing, and the right of partition being ap incident of roperty held as this 
was, the right is not, according to the second section, affected by any of ¢ provisions of the Act. 

At page 215, the other learned Judge. Ameer Ali, J., says : 

“ Section 118, in my opinion, is not applicable to cases where some of the co-owners poweming 
an undivided share in several properties take by arrangement a specific property in lieu of their shares 
in all, Section 118, as its language shows, refers to cases where two persons owning two specific 
properties transfer or convey their respective ownership one to the other.’ E 

This decision was approved by Mukherjee; J., in Satya Kumar Banerjes’s cases. 
In Indofi Jithaji v. Kothapalli Rema Charlu*, the question was whether a partition - 
deed was bad because it contravened’ the provisions of section 53 of the Transfer 
of Pee Act. Abdur Rahim, J., held that’ the partition was voidable at the 
instance o 


the plaintiff upon the principle enuhciated im section 53 of the Transfer 
i a2 L r i 


I. Henk LL.R. 25 Cal 210. 77 ~~ 


8: ` (1919) 10 L.W. 498. 
a. (1909) 10 CL.J. 503 i v4 i 
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of Property Act. It may be noted that'Sir Abdur Rahim did not hold that 
section 53 directly applied to a partition document but only invoked the pee 
underlying that section. The other learned Judge Spencer, J., was itely 
of the opinion that a partit‘on is not a transfer within the meaning of section 53 
of the Trance of Property Act. At page 506, he says : 


“ A partition is a division or agreement among co-owners to make a division of their joint pro- 
perty in severalty ; it effects a change in the mode of enjoyment of property but it is not an act of 
conveying property from one living person to another, Exhibit TI is not in terms a division of property, 
nor is it a transfer or release of perty, but purports to be a relinquishment of the executant’s in- 


corporeal right to have a partition.’ 
At page 508, he adds: 

“I have already given reasons for thinking that partitions of co-parcenary properties do not 
fall within the scope of Section 53 which deals with transfers of immoveable property secing that 
every member of a co-parcenary has, before a partition takes place, a common interest in and possession. 
of every item of ancestral property.” 

The nature of a partition came CFS to be considered by the Calcutta High Court 
in Atrabannessa Bibi v. Safctullah Mia}. This judgment is rather important as the 
law laid down by the learned Judges has been invoked by different ju to support 
divergent views. It is also important as one of the learned Judges, Mookherjee, J., 
was a party to the decision in Satya Kumar Banerjee’s case, which affirmed the 
principle laid down in Gyannessa v. Mobarakannessa*. It is unnecessary to state 
the facts. It would be enough if the relevant passage found at page 509 is extracted: 


Oldfield and Venkatasubba Rao, JJ., relying on the aforesaid passages, held in 
Rasa Goundan v. Arunachela Goundan*, that a partition is a transfer within the meaning 
of section 53 of the Transfer of Property Act. They dissented from the view 
expreased by poet J., in Indoji Fithasi v. Ko i Rama Charlu®, but relied upon 
a part of the definition of ‘ partition’ found in Afrabannessa Bibi v. Safatullah Miiat, 
namely “‘ the surrender of a portion of a joint right in exchange for a similar right 
from co-sharers ” in support of their conclusion. With great respect to the learned 
Ju they have ignored the relevant portion of the statement of law contained 
in abannessa Bibi v. Safatullah Mia}, which, as we shall show later on, is relied 
upon by other judges to come to a contrary conclusion. Devadoss, J., sitti 
as a single Judge, followed the observations in Rasa Goundan v. Arunachala Goundan 
in Venkataramayya v. Raghavalu* and Ramaswami Chettiar v. Kathamuthu Thevar’. 
Ramesam, J., in Ahobilachariar v. Thulasi Ammal’, made some relevant observations 
in regard to the applicability of the theory of part-performance to a partition. 
It may be noticed that the decision was given before the enactment of section 53-A 
of the Transfer of Property Act which embodied the principle of part-performance, 
limiting it only to a particular class of cases. The question whether a partition 
was a transfer or not was neither raised before him nor decided by the learned 
Judge. As it was then thought that the principle of part-performance was of 
general application even in India, the learned Fudge made a general observations 
to the effect that though the deed of partition is inadmissible for want of regis- 
tration, if there is later enjoyment of certain items, as separate property, such enjoy 
ment amounts to partial performance of the contract of partition and its terms ; 
and in such a case the partition can be given effect to by reason of the partial 
performance even though the terms of the partition cannot be proved. Obviously 
ae, 
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the restricted poao of part-performance now given statutory recognition would 
not permit of such treatment of unregistered partition deeds though partially 

ormed. In Raman Singh v. Dilla Singh, the construction of the word ‘ transfer’ 
in section 5 of the Oudh Rent Act fell to be decided. Ifa partition was a transfer 
it would be invalid under the said Act. The learned Judges at page 248 defined 
the word ‘ transfer’ with lucidity and they say : 


“ A ‘transfer’ in law must be deemed to imply a transfer by a person entitled to that property 
in favour of a person having no title otherwise. Such a transaction relating to an c 
must, therefore, to deemed to be inoperative. Where, however, the holding is claim claimed by different 
heirs of 2 deceased occupancy tenant or where the occupancy tenure forms part of the pro 
joint family or of co-tenants and a division takes am gas parions, it cannot be hel ee 
the transaction amounts to a transfer from one having a right in favour of one having no right at all 
Te wich A caie vil the peron murt be deanad to havea = tin the holding, and when partias 
divide it among themselyes their action must be consid to refer to the rights possessed by cach 
party to whom the land has been allotted on division or partition.” 


In Waman Ramakrishna v. Ganpat Mahadso?, a different note’ was struck. The 
question was whether a partition was a transfer within the meaning of sectio 

of the Transfer of Property Act. The learned Judges preferred the view ae 
in Rasa Goundan v. Arunachela ,Goundan*, to that of Spencer, J., in Indofi Fithasi v. 
Kothapalli Rama Charlu*. They algo understood’ the observations in Atrabannessa 
Bibi v. Safatullah Mia* in the same manner as the learned Judges in Rasa Goundan 
v. Arvnachsla Goundan? understood. The relevant observations made at page 39 
may be extracted. f 


OEE OE E aestnn caine 
leienipd, kan ai toe purge of senon sof h Tiata ot ope eee partition’ where the 
ERE E been partitioned. imong c> owies Dy miete bounds, must be held 
to be ‘ transfer’ a ge acted a lie. an unreasonable or farter hed interpretation : Parti- 
Hon E p er De WPIA ai a a aaa eS 
property.” 


There is an exhaustive treatment of ihe question in two Beach decisions reported 
in Suhashint Poddar v. Sresnath Chakravarti* and Khirode Sundari v. Cuni Lal”. The 
first of these decisions is a decision of Mitter and Waight, JJ. The question in 
that case was whether an allottee under a partition decree was a bona fide assignee 
for value within the meaning of sub-clause (b) of section 36 (2) of the Bengal Money- 
Lenders Act. If the allottee was an assignee for value he would be protected 
and the decree was not liable -io be re-opened at the instance of the judgment- 
debtor. At page 773; a clear and precise statement of the lawa is found :: 


' “ Although partition thus resembles an exchange, it is not an ¢ There is nọ conveyance 
but only transformation of the property. The estate in common is paca that is, it takes only 
another form, namely, two or more estates to be and enjoyed in severalty. By the partition 


a co-sharer gets a separate allotment; by virtue of his antecedent title as co-sharer. ` There is thus no 
sn eet oe property in another independent naht It is not a conveyance—it is not an exchange 
c separate allotment is not obtained by another independent ute.’ 

The other decision at page 779 of the same report also arose under the Bengal 
Money-Lenders Act. Another Bench of the same High ee ecard art the definition 
of ‘ Partition’ found in the earlier decision. At page 783 the learned Judges 
explained the scope of the observations in Afrabannessa Bibi v. Safatulla hMia‘. 
referring to the decision in Rasa Goundan v. Arunachsla Goundan*, and Waman Ram 
Krishna v. Ganpat Mahadeo*, they say : 

“ The two last-mentioned cases, ETI ERRE on what was supposcd to be the lme of 
oo down by ee oe a Bibi v. Safatullah Aia’, to which we have 
We do not, c observations of Mookerjec, J., in that case, as indicating, 


Contrary tothe opinion expremed by him in Satya Kumar Banerjee s case®, that a partition involves 
er of property The gut of that observation is in the opening sentence, namely, 
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‘ The object of a suit for partition is to alter the form of enjoyment of joint property by the co- 
-owners.” r 
The expression ‘joint right’ in the following sentences refers to right of joint posession and enjoy- 
ment. The substance of partition, as we have said, is the severance of the joint possession and enjoy- 
ment. In the ultimate analysis, in our opinion, and we say so with great fore learned idee 
who decided the Madras case of Rasa Gousdan' ss and the Bombay ae of Wanan Ram Krisha’, there 
i a0 diberenee between the observations of Mookerjec, J, and those of Spencer, J., which we have 
-quo above.” 


With great respect we entirely agree with the said observations. 


The learned counsel strongly relied upon the judgment of Wadsworth and 
Patanjali Sastri, JJ., in X. S. RM. Firm v. Subbiak®. In that case the learned 
_Judges held that where the partition was fair and in accordance with the proper 
shares of the parties, it was not liable to be impeached under section 53, although 
it was entered into with a view to prevent attachment of the son’s shares in execution 
of the decrees obtained against the father after the partition and was in that sense 
mala fide. In the course of the judgment Patanjali Sastri, J., who delivered the 
judgment on behalf of the Bench, noticed the varjous cases construing the word 
‘transfer’ in section 53 of the Transfer of Property Act. We do not find any 
definite view expressed by the learned Judges in regard to the meaning to be, 
attributed to the word ‘ transfer.’ Perhaps, it was not necessary as in that case 
the learned Judges held that the partition was not a fraudulent transfer under 
section 53 of the Transfer of Property Act. Indeed, at ¢ 145, the learned 
_Judge specifically states that there are obvious difficulties in d with a partition 
among members of a Hindu joint, family as a fraudulent transfer coming within 
the section. Whatever doubt there may be,-the learhed Judge’s view was made 
clear by his pronouncement in a later decision reported in Narasimhalu v. Somaswara 
Rao‘. The question was whether the allotment at a partition of yeshiabhagam 
to the eldest brother involved a gift by the younger brother or brothers. ' ‘After 
considering the case law on the subject, the learned Judges stated as follows: «` | 


“ The argument in our opinion, on `a misconception of the true nature of a partition 
arrangement under whi co-owner gets a specific in lieu of his rights in all the joint 
properties ; that is to say each co-sharer renounces his ts in the other common pro ies in consi- 
deration of his getting exclusive right to and possesion of specific jes in which the other co- 
owners renounce their rights. It is thus a renunciation of mutual rights and does not involve any 
transfer by one co-sharer of his interest in ae lanka t tie others. That is why it has been 
- held that a partition can be effected orally and wi t any registration instrument though it may 
affect immoveable properties ‘of the value of one hundred rupees or more.” 


The aforesaid discussion of the case-law on the subject brings out two divergent 
views : l 

(1) partition is a conversion of joint enjoyment into enjoyment in severalty. 
The crucial test of a transfer by a person having a right in favour of a person having’ 
no right is not satisfied. There is no conveyance but a transformation of property, 
an allotment by virtue of his antecedent title as co-sharer. 


(2) It is a conveyance of a portion of joint right in exchange for a similar 
right from his co-sharer. 
In our view, the latter view of a partition as a conveyance of a joint right 
involves an introduction of fiction and is also contrary to the fundamental conception 
-of partition. 
In Freeman, on Co-tenancy and Partition, the following passage from Allnatt, 
extracted at page 396, may usefully be reproduced here : 





“ Partition between co-parceners neither amounts to, not requires, an actual cor ce. Itis 
Jem than a grant. Its operation is not to pass the land by a fresh investure of the seisin, for parceners 
1. (1923 M.LJ. 519. 198. 
2. 339) R. Go Bom. 4 z 1. (1948) 1 M.L.J. 150. 
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are to be already in porseation of the whole lands. Partition, therefore, makes no decree. 

It only adjusts the different rights of the parties to the possession ; cach does not take her allotment 

by purchas ; but is seized of it by descent from the common ancestor, as she was of her undivided share- 
ore partition.” 


Partition, therefore, is really a process in and by which a joint enjoyment is trans- 
formed into an enjoyment in severalty. Each one of the sharers had an antecedent 
title and therefore no conveyance is involved in the process as a conferment of a. 
new title is not necessary. We are glad to be able to arrive at this conclusion. 
as otherwise we would be introducing complications and anomalies in the working 
of section 53-A of the Transfer of Property Act. One member of the family who 
was put in possession of his share would be able to resist the suit for partition and 
another who did not take possession of his share would have to submit to a decree 
for partition. In a suit for a general partition there would be a decree for partition.. 
in regard to some properties and some parties, leaving out those sharers who 
secured possession of the properties under an invalid partition. It may be that 
a decree would have to be passed even in their favour in regard to properties not. 
divided. The working out of equities and equalization of sharers would involve 
insoluble complications. We, therefore, hold that a partition is not a transfer within 
the meaning of section 53-A.of the Transfer of Property Act, and, therefore, the- 
defendant could not PER the said doctrine to support his case. 


In the result the appeal is dismissed with costs. 
KS. eee Appeal dismissed.. 


[THE SUPREME COURT OF INDIA.] 
(On appeal from the High Court of Judicature at Bombay.) 


Porsent :—S. Fazt Au, Mrarqananp .MAnajaAN AND B. K. Moxumr-- 
yea, JJ. 


Sheth Mancklal Mansukhbhai .. <Appellant* 
D. 
Messrs, Hormusji Jamshedji Ginwalla & Sons .. Respondents. 
Transfer of Property Act (IV of 1882), Saction 55-A—Applicabi jens necessary for—Agree-- 
iat Gf Wee anea aA an iat oe i a ada i peer aris ee 
In of l th Legisla has recognised that the ity of - i active - 
equity as in English law and is omaa to an sadepeadchtactien Ey c plaintif (vids section 


27-A of the Specific Relief Act.). Though this section applies to contracts executed after ist April,. 
1930 and has no application to the present case, there can be no manner of doubt that the defence 
under section 53-A of the Transfer of Property Act would be available to a who has an 
agreement of lease in his favour though no lease has been executed and registered, 


An ent of lease creating a present demise but not registered is admissible under section. 
49 of the i Registration Act as evidence of part- ormance. A formal lease is not necessary 
to attract the application of section 53-A of the T er of Act. All that is required is that 
an agreement in writing signed by the transferor should e of being gathered from the 
evidence. Where there is a document which is reliable secondary evidence of the agreement to lease 
there can be no hesitation in holding that by an offer and an acceptance made in writing and signed 
by the respective parties an agreement was completed. 


R. J. Thakur, Advocate, Supreme Court, for Appellant. 

Nanak Chand Pandit, Senior Advocate, Supreme Court (Dewan Charanjit Lal, 
Advocate, Supreme Court, with him) for Respondents. 

The Judgment of the Court was delivered by 

Mahajan, 7.—This is an a from the judgment and decree of the High. 
Court of Bombay dated gth 1943, and made in Second Appeal No 7 


1 


*Civil Appeal No. XXXVII of 1949. gist March, 1950. 
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-of 1940 varying the decree of the Assistant J Ahmedabad, ih Appeal No. 
178 of 1936 reversing the decree of the Joint ub-Judge, Abuicdabad, in Suit 
o. 830 of 1933. 


The suit out of which this appeal arises was filed by the ndent firm in 
ejectment to recover possession of survey Nos. 222, 223, 225 and 226 situate in 
Rampura in Ahmedabad district and for mesne profits, as as July, 1933, 
and during its 17 years’ span of life it had a somewhat Aneel ial ose 
responsible for drawing up the pleadings did not take pains to comprehend correctly 
as to what they were about and the whole litigation was conducted in a slovenly 
and slipshod manner. Evidence which should have been produced at the premore 
was allowed to be produced at a much late stage after the case went back on 
and the suit was determined by the Assistant Judge on fresh issues and fresh materials. 
It was in this confused state of the record that it was eventually decided by the High 
Court and its judgment is by no means satisfactory. The long time taken in deciding 
the suit which involved determination of a few simple issues is such as is calculated 
to bring into ridicule the administration of justice. 

There is a talukdari estate called the Bhankoda estate in Viramgam taluka 
in Ahmedabad district. It is jointly owned by several talukdars in different 
shares and comprises twelve villages, one of which is Rampura in which the 
suit lands are situate. By Government Resolution No. 8179, dated goth 
August, 1912, the estate was taken under Government management under 
section 28 of the Gujarat Talukdars Act (Bombay Act VI of 1888). The 
firm of Shah Manilal Maganlal and Bros. (predecessors in interest of the appel- 
lant) desired to erect a ginning factory on survey Nos. 223, 225 and 226 and with 
that object approached the Talukdari Settlement Officer for a ent lease 
of these survey Nos. The said officer agreed to grant a lease subject to sanction 
of Government. By Resolution No. 10795 of 1917 dated 5th September, 1917, 
the Government of Bombay granted the requisite sanction. Exhibit 181 is a certi- 
fied copy of the letter from the Chief Secretary to Government to the Commis 
sioner and to the Talukdari Settlement officer and in detail it mentions the various 
steps taken to effect the transaction. 

On gth December, 1916 an application was made by Shah Manilal Maganlal 
in writing signed by him to the Talukdari Settlement Officer offering to take a 
permanent lease of the above mentioned survey Nos. on an annual rental of Rs. 2g0 
for the purpose of erecting a ginning factory. On 12th July, 1917 the said officer 
accepted provisionally this offer after taking into consideration the objections 
raised by some of the talukdars in respect of the grant of a lease. He submitted. 
the papers to Government with the following recommendations :— 

“ As the petitioner was in urgent need to start operations during the current ginning season 
I have in anticipation of Government sanction permitted him to enter n the land and have the 
honour to approach you for sanction under section 97 (A) of the Court of Wards Act, the ions 
uta have been made applicable to Tahikdari Estates by section 29 (G) of the Gujarat Talukdars 

The conditions of the lease agreed’ upon by the parties were annexed with 
this letter and a copy of the offer was also sent to Government. Exhibit 181 recites 
the contents of the offer and states the undertaking given by the lessee. There 
is intrinsic evidence within its contents to show that these writings were signed 
by the proposer. The Talukdari Settlement Officer in a signed writing accepted 
the offer and sent it for Government sanction. It further appears that he communi- 
cated his acceptance to the lessee and agreed to give a lease if Government gave 
sanction. The survey numbers in question were in possession of tenants and it 
was that the lessee would take possession after making private settlements 
with them. It was also agreed that if no such private arrangement could be made, 
then the settlement officer would take steps to issue ejectment notice against the 
tenants. On 2oth July, 1917, the Commissioner forwarded the papers to Govern- 
ment with his recommendations and the Government on 5th September, 1917, 
sanctioned the arrangement agreed to by the Talukdari Settlement Officer with 
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Shah Mahila}? Maganlal. “The sanction orderis signed by the Chief Secretary 
to the Government and it contains an endorsement of its having been sent to the 
officers concerned. It is thus clear that a binding agreement to lease the 

numbers in question was effected between the Talukdari Settlement Officer and 
Shah Manilal Maganlal with the sanction of the Government. Though a draft 
of a formal deed of lease was prepared, no such document was formally executed 
or registered for reasons which it is not necessary to state herein. : 


Soon after the agreement the lessee took possession of the survey numbers 
in suit and put up thereupon a ginning and a pressing factory, a bungalow, engine 
Tooms and other structures. He tendered the agreed rent to the Talukdari Settle- 
ment Officer who received it from him. He continued receiving, it’ for about two 
years when the estate. was released from the management of the Government and 
came under the management of the talukdars. The manager appointed by the 
talukdars continued to receive rent from the lessee as had been settled by the Taluk- 
dari Settlement Officer. ~ lg = Amaia oe 


,. On 4th May, 1924, a possessory mortgage of the ginning factory along with 
all its buildings was effected by Shah Manilal Maganlal in'the sum of Rs. 1,40,000 


The suit was defended on ‘a number of grounds, inter alia, it was pleaded’ that 
the plaintiffs had no right to sue in ejectment, not being the landlord inasmuch 
as they had not obtained any right in land itself and had not acquired complete 
title by an assignment of the whole of ‘the interest of the talukdars in the survey 
numbers in dispute. It was pleaded that the defendant was a permanent tenant 
of the survey numbers and that the plaintiffs’ own conduct debarred them from 
claiming ejectment. 


The trial Judge decreed the suit on the finding that as no written lease was 
forthcoming it should be deemed to be non-existent. It was said that no efforts 
had been made to show that the Settlement Officer had sanctioned with the approval 
of the Government a permanent lease in respect of survey Nos. 229 and 225 to Shah 
Manilal In the concluding part of the judgment it was remarked 
that the doctrine of equitable part-performance could not apply to the present 
case. Though no ific issue was raised on this point, the matter seems to have 
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been argued at some stage before the trial Judge on facts found-or admitted. There 
was an unsuccessful effort to obtain a review of this decision on the ground of dis- 
covery of fresh materials. Thereafter the matter was taken to the court of appeal 
and it was alleged in ground No. 3 that the Subordinate udge had erred in not 
considering the position created in the case by the equitable rule of law embodied 
in section 53-A of the Transfer of Property Act. On goth July, 1938, the appellate 
court made an order of remand under Order 41, rule 25, and called for a report on 
the following two issues :— 


` 


ès (1) Whether the plaintiff was a mortgagee in occupation of survey Nos. 222, a29, 225 and 
22 : 


(8) Whether the suit was bed for non-joinder of parties ? 


The trial Judge reported on the remand issues against the plaintiffs. He also 
admitted in evidence a number of documents produced after remand and one of 
these is Exhibit 181. A point was raised that documents produced after remand 
were not relevant to ihe issues remanded and should not be admitted. This conten- 
tion was overruled. The Assistant Judge allowed the appeal on 27th April, 1940. 
He held that the plaintiffs had failed to establish their right to maintain the suit 
cither as ijaradars or as assignees of mortgage rights. In paragraph 21 of his judgment 
he observed as follows :— i 


ting by 
clearly from Exhibit 181. Itis notdenicd that the defendant's predecessor-in-title was put in ion 
of this property in performance of that contract.’ Also the tance by the Talukdari Settlement 
Officer as well as by the plaintiff of the rent of the property as Lxed by t.contract shows that the 
pane of the defendant and his predecessor-in-title was in part-performance of the contract of 
Admittedly, there'is no istered lease. The conditions of section 53-A ‘of the Transfer of 
i the plaintiff cannot, therefore, eject the defendant on the ground 


Further on the learned Judge said that section 53-A of the Transfer of Property 
Act embodied the doctrine of estoppel and a plea to that effect had been taken 
inasmuch as the defendant had pleaded that the plaintiffs were estopped by their 
conduct from asking for possession and that therefore no separate issué was raised 
on this point. : ; } 

The unsuccessful plaintiffs went up in second appeal against this decision to 
the High Court,of Bombay. The High Court allowed the appeal and modified 
the decree of the Assistant Judge. It decreed the plaintiffs’ suit in respect of survey 
Nos. 223 and 225 and dismissed the suit in respect of survey Nos. 222 and 226. 
On the question of the plaintiffs’ title to maintain the suit the High Court reached 
the following decision :— 


“ If it were necessary we would hold that the plaintiff has sufficiently proved that it is entitled to 
maintain this suit ın its capacity as ijaradar as as assignee from the mortgagees. But we think 
even apart from that, plaintiff is entitled to bring this suit because on the defendant’s own admission 
he has paid rent to the plaintiff for three of the suit fields, viz., survey Nos. 229, 225, and 226, and that 
too not the interest of 84 Dakdasin them but for all the 100 Dakdas. In fact, ever since the plaintiff 
came on the scene the defendant has treated the plaintiff as the landlord as regards these three survey 
numbers, and in the present suit, therefore, the defendant cannot dispute the plaintiff’s right to 
sue,” 


In a later part of the judgment it was observed that in any case Ginwalla as 
the manager of the plaintiff firm would be entitled to continue the present suit 
as receiver. On the second question the learned Judges of the High Court observed 
as follows :— 


“ We do not think it necessary to decide whether if there had been a signed contract by the trans 
feror in the present case, it would have fallen under section 53-A, because, in our opinion, the corres- 
pondence whi Se oe Gayran Mesolcion iana! be regarded ar evidence af the 
contract, and secondly, the terms of the contract also cannot be deduced the correspondence 
with any reasonable certainty. We, therefi hold that the Government Resolution on which the 
defendant relics is no evidence of the writing of a contract referred to in section 53-A of the Transfer 
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of Property Act, and apart from that the defendant has no basis on which he can claim to hold 
the land either as a permane nt lessee or for a particular period.” 


The principal questions canvassed in this appeal are, whether the plaintiff firm 
has proved its title to maintain the present suit in ejectment against the defendant, 
and whether the defendant is entitled to the benefit of the provisions of section 53-A 
of the Transfer of Property Act. The question as to the maintainability of the suit 
against the defendant without a proper notice was raised before the High Court 
but permission to argue it was refused because the matter had not been raised in 
either of the lower Courts. 

The appeal was elaborately argued before us by the learned counsel for the 
parties, but in our view, it is not necessary to ‘consider and decide all the points 
urged because we consider that the Assistant Judge was right in entertaining and 
giving effect to the plea under section pa of the Transfer of Property Act and we 
are satisfied that no substantial grounds existed for reversing that section in second 
appeal. This section introduced in the Transfer of Property Act in 1929 is in these 
terms :— 

“ Where any person contracts to transfer for consideration any itürnavéable ue seabed writing 
signed by him or on his behalf from which the terms necessary +o constitute the er can be ascer- 
tained with reasonable certainty, 

and the transferee has, in part-performance of the contract, taken possession of the 
or any part thereof. ...... and has done some act in furtherance of the contract, and trans- 
ferec has performed or is willing to perform his part of the contract, 
notwithstanding that the con though ired to be registered, has not been regi 
Eaa i pa ca i Emaer or ary reman en mats bi tel ey re bree 
; ri f A ‘aht 

transferee has taken or continued in pomsemion, pear aa expressly provided by the terms 
of the contract... .. 2.220 ; 

The section is a partial importation in the statute law of India of the English 
doctrine of part-performance. It furnishes a statutory defence to a person who has no 
registered title deed in his favour to maintain his possession if he can prove a written 
and signed contract in his favour and some action on his part in part-performance 
of that contract. In order to find whether the defendant in the present case has 
satisfied the conditions of the section, it has to be held proved that the Talukdari 
Settlement Officer contracted to give a lease of the numbers in suit to Manilal 
Maganlal by a writing signed by him and Ghat trom “his iae dbe tera or tie 
tenancy can be ascertained with reasonable certainty. It has further to be held 
established that the transferee took possession of the property or did any acts in 
furtherance of the contract. It may be mentioned that in cases of lease the Legis- 
lature has recognized that the equity of part-performance is an active equity as 
in ish law and is sufficient to support an independent action by the plaintiff. 
(Vide section 27-A of the Specific Relief Act). This section however applies to 
contracts executed after 1st April, 1930 and has no application in the present case ; 
but theré can be no manner of doubt that the defence under section 58-A is available 
to a person who has an agreement of lease in his favour though no lease has been 
executed and registered. We are satisfied that the defendant fulfilled both the 
conditions necessary to attract the application of the section in the present case. 
The High Court was in error when it held that the correspondence summarised 
in Exhibit 181 could not be treated as evidence of the contract and that its terms 
could not be reasonably deduced from this document. It is no doubt true that 
Exhibit 181 is merely secondary evidence of the agreement of lease but it is equally 
true that it is a very reliable piece of secondary evidence coming as it does from 
Government records. It furnishes proof of the fact that there was an acceptance 
in writing under which the contract to transfer the survey numbers in suit by way 
of lease was effected by the Talukdari Settlement Officer in favour of Manilal 
Maganlal. The offer was also in writing signed by the offeror. The Government 
Resolution which made the agreement binding was also in writing and was signed 
by competent authority. No objection as to admission of secondary evidence 
could be taken in this case as the primary evidence was in the possession either 


II] MANEKLAL MANSUKHBHAI 0. HORMUSJI JAMSHEDJI GINWALLA & SONS (5.0.). 949 


of the plaintiff or of the talukdars, the predecessors in interest and ih spite of notice 
it was not produced. Reference in this connection may be made to statement 
of the plaintiff in the witness box which is to the following effect :— 

‘I must have read the correspondence with T.S.O. since it is so recited in the ha 
of the plaint. I cannot say whether that correspondence is in my office or with the 


I cannot say without that correspondence as to whether T.S.O. has called survey No. 226 as LalHti 
ind hence the talukdars are not entitled to any income forit. I also cannot say without tbat corres- 


ence that the rents of Nos. 225 and 223 were fired at Ra, 195 and Rs. 114 respectively 
Dar he ingest Le ake bee hee aria tose ane te ete i 

In another part of the same statement he said that the talukdars had got the, 
records of the time preceding his management. It appears that the original docu- 
ments were returned to the talukdars after the discharge of the Talukdari Settle- 
ment Officer and were in the possesion and power of the plaintiff or his predecessors 
in interest and they were not produced by him in spite of notice. Paragraph 2 
of the plaint clearly recites that there was correspondence between the Talukdari 
Settlement Officer and the defendant’s predecessor in interest under which a lease 
-was negotiated. The plaintiff’s knowledge of this co ndence and its contents 
is thus prima facie established and leads to the conclusion that it was in his possession 
or power and he has intentionally withheld it. Without a of this corres- 
pondence the facts recited in paragraph 2 of the plaint could not have been men- 
tioned in the plaint. Once it is held that Exhibit 181 is good secondary evidence 
of the ent of lease, there can then be no hesitation in holding that by an 
offer an acceptance made in writing and signed by the respective parties an 
agreement was completed between the Talukdari Settlement Officer and the 
predecessor in interest of the defendant and that necessary sanction of the Govern- 
ment was also in writing signed by the officer concerned. It has further to be 
held that the terms of the contract can be fairly deduced from the recitals of this 
document. The only important clause with which we are concerned in the present 
case is as to the nature of the tenancy. It is clearly recited therein that the lease 
was to be of a permanent character and the terms as regards rental could be revised 
after a period of fifty years. The rent payable is recited in unambiguous terms in 
the document as Rs. 290 per annum. 


It was not denied that the lessee took possession after this agreement was arrived 
at. It was argued that possession was taken before sanction of the Government 
was obtained in September, 1917. There is however no proof of this except a 
bare recital in the Talukdari Settlement Officer’s letter to Government that he 
had permitted the defendant to enter on the land in anticipation of Government’s 
sanction. As already pointed out, the possession was with tenants and had to be 
taken after entering into an arrangement with them or by issuing notice to them.. 
It is not possible to think that this could have happened in such a short space of 
time as clapsed between the middle of July and the inning of September. In 
any case the factory could not have been built before the sanction of the Govern- 
ment was received. Not only did the lessee take possession in part-performance 
of the agreement but he offered the rent agreed upon and paid it not only to the 
‘Talukdari Settlement Officer but to all those who subsequently managed the inter- 
est of the talukdars in the survey numbers in dispute. The original lessee after 
having entered into possession of the property effected a mortgage of-it in favour 
of the: defendant. The defendant advanced a substantial sum on security of the 
property to the lessee. The equity of redemption was sold at an auction sale. The 
defendant and his predecessor in interest ‘were willing to perform their part of the 
contract. As a matter of fact, they have performed the whole of it. All that 
remains to be done is the execution of a lease deed by the lessor in favour of the 
lessce and of getting it registered. The plaintiff in paragraph 6 of the plaint in 
unambiguous terms admitted that he received the amount of the lease up to 31st 
July; 1932, in respect of the survey numbers in dispute. It is difficult to imagine 
what lease he was referring to in the absence of a registered deed of lease. It could 
only mean the agreement of lease given in writing and signed by the Talukdarj 
Settlement Officer. It is in pursuance of this agreement or tease that all the subse- 
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quent acts above mentioned were done. It may also be observed that an 

of lease creating a present demise but not registered is admisible under section 49 
of the Indian Registration Act as evidence of part-performance and Exhibit 181. 
is secondary evidence of that agreement. A formal lease is not necessary to attract 
the application of section 53-A of the Transfer of Property Act. AN that is required 
is that an agreement in writing signed by the transferor can be gathered from the 
evidence, correspondence mentioned in Exhibit 181 fully establishes that 
1act. 


We are therefore of the opinion that the learned Assistant Judge rightly dis- 
missed the plaintiff’s suit and the High Court was in error ix interfering with that 
decision in second:appeal: ‘The result therefore is that the appeal is allowed, the 
decision of the Assistant Judge restored and that of the High Court reversed. The 
circumstances of the case are such that we would make no order as to costs. The 
defendant was at fault in not producing all the documentary evidence at the’ pro 

de He the case and he has been enabled to avail himself of the defence ished 
to him under section 53-A by reason of the admission in evidence after remand of 
Exhibit 181, which though not properly admitted at that stage was not rejected 
by the High Court and could not be rejected at the stage when we dealt with the 
case. The parties are therefore left to bear their own costs throughout. 


Agent for Appellant: S. P. Varma. 
Agent for Respondent: Ganpat Rai. 
G.K./V.S. — Appeal allowed , 
THE SUPREME OOURT OF INDIA. 
[Appellate Jurisdiction (Civil).] 


Present :—H. J. Kania, Chief Justice, M. PATANJALI SASTRI AND S. R- 
Das, JJ. 
Rachpal Mahraj .. Appellani* 


v. 
Bhagwandas Daruka and others .. Respondents. 

Ti Ac (IV 882), section —Memorandion delivered woth u 
side decks x Sesrey for loan elete egitslis cole Meern Ad (XV Gta), mate te 
Admissibility ın evidence to prove ths charge. 


The aecounis reising cee ee with reapandenti were eramiined on. the a 
October, 1936, and 2 large sum was found due to respon ts who demanded payment. re 


thereafter 
which the appellant took with him to be to his lawyer and ho returned in the afternoon, and 
signed and delivered it to the ents, All this took place in Calcutta: The 
was in the form of a letter to the respondents’ firm and was in the following terms :— 

“ We write to put on record that to secure the repayment of the money already duc to you 
from us on account of the busines transactions between yourselves and ourselves and ‘the 
money tiat imay irl become due dn account of such transactions we have this day deposited 
with you the following title deeds in Calcutta at your place of business ..... with intent to- 
create an equitable mortgage on the said properties to securo all moneys including interest that 
may be found due and payable by us to you on account of the said transactions E 


On the question whether the above memorandum relied upon by the respondents as 
evidencing the creation of a mortgage was compulsorily registrable under section 17 of the 
Registration Act, 

sets cn pi a e tae tn te ae ee ee a 
respondents did not ire registration as parties did not intend thereby to create the charge. 
Ae ely 1b adane ia evidence preva die creation of the charge, 

On appeal from the Judgment and Decree of the High Court of Judicature 
at Patna dated the 11th March, 1947, in F. A. No. 218 of 1944, 





* Civil Appeal No. LXVI of 1949. sth May, 1950 
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Shiva Prasad Sinha, Senior Advocate, Supreme Court (Sri Kishan, Advocate, 
Supreme Court, with him) for Appellant. 

B. K. Saran, Advocate, Supreme Court, for Respondent No. 1. 

Respondents 2 to 13 did not enter appearance. 

The Judgment of the Court was delivered by ` ' 

Patanjali Sastri, 7.—This appeal arises out of a suit brought by the respon- 
dents against the appellant and other members of his fone Saat 


ily to enforce,a 
mortgage all to have been created by the appellant by deposit of title deeds” 
on the agrd ber, 1936, at Calcutta. 


The short point for determination in the appeal is whether the memorandum 
signed and delivered by the appellant on 23rd October, 1936, and relied upon by 
the respondents as evidencing the creation of the mortgage was compulsorily 
registrable under section 17 of the Indian Registration Act, 1908, and, not having 
been registered, was inadmissible in evidence to prove the mo . The Sub 
ordinate Judge of Darbhanga who tried the suit, and the High Court at Patna on 
appeal, held that the document did not require registration and was admissible 
in evidence, and accordingly decreed the suit. 

The question turns on the proper construction of the memorandum and the 
circumstances under which it was delivered to the respondents. According to 
the evidence of the respondents’ witnesses which has been accepted by the Courts 
below, the accounts relating to the appellant’s dealings were examined on the 
23rd October, 1936, and a large sum was found due to the respondents who demanded 
payment. The appellant thereupon brought and gave certain documents, being 
title deeds relating to immoveable properties belonging to his family, for the purpose 
of being held as security for the amounts then due and to become due on further 
dealings. A draft of the memorandum was thereafter prepared which the appel- 
lant took with him to be shown to his lawyer and he returned in the afternoon , 
and signed and delivered it to the respondents. All this took place in Calcutta. 
The memorandum is in the form of a letter addressed to the respondents’ firm 
and is in the following terms : 

“We write to put on record that to secure the t of the already due u from 
us on account of the busiies transactions Betmen Gaels mele: : Sik 


following title deeds in Calcutta at your place of business at No. 7, Sambhu Mullick Lane, relating 
to our properties at Samastipur with intent to create an equitable on the said properties 
to secure all moneys including interest that may be found due and pa’ by us to you on account 
of the said transactions. .. 2.2.2... a 

A mortgage by deposit of title deeds is a form of mortgage recognised by 
section 58 (f ) of the Transfer of Property Act which provides that it may be effected 
in certain towns (including Calcutta) by a person 

“ delivering to his creditor or his agent documents of title to immoveable property with intent 
to create a security thereon.” 

That is to say, when the debtor deposits with the creditor the title 
deeds of his property with intent to create a security, the law implies a contract 
between the parties to create a mortgage, and no registered instrument is required 
under section 59 as in other forms of mortgage. But if the parties choose to reduce 
the contract to writing, the implication is excluded by their express bargain, and 
the document will be the sole evidence of its terms. In such a case the deposit 
and the document both form integral parts of the transaction and are essential 
ingredients in the creation of the mortgage. As the deposit alone is not intend 
to create the charge and the document, which constitutes the bargain regarding 
the security, is also necessary and operates to create the charge in conjunction 
with the deposit, it requires registration under section 17 of the Indian Registra- 
tion Act, 1908, as a non-testamentary instrument creating an interest in immoveable 

perty, where the value of such property is one h rupees and upwards. 
The time factor is not decisive. The document may be handed over to the creditor 
along with the title deeds and yet may not be registrable, as in Obla Sundarachariar 
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v. Narayana Ayyari. Or it may be delivered at a later date and nevertheless 
be ble, as in Hart Sankar Paul v. Kedar Nath Saha*. The crucial question is: 
Did parties intend to reduce their bargain the deposit of the title 
deeds to the form of a document? If so, the document uires registration. 
If, on the other hand, its proper construction and the surroun. circumstances 
lead to the conclusion that the parties did not intend to do so, then, there bei 
no express bargain, the contract to create the mortgage arises ‘inplication ct 
the law from the deposit itself with the requisite intention, and the document, 
being merely evidential does not require registration. 

There are numerous decisions, some of them not easy to reconcile, where 
this question was considered with reference to the document concerned in the 
particular case. It is unnecessary to review them, as the two Jatest pronouncements 
of the Privy Council, to which reference has been made, aptly illustrate cases 
on. either a side of ihe line. In Obla Sundarachariar v. "Nar Ayyart, a si 
memorandum was delivered to the mortgagee along with title deeds of certain 
properties deposited as security. The memorandum seated “As agreed upon 
in person, I have delivered to you the under-mentioned documents as security ”, 

listed the title deeds deposited. It was held that the memorandum was no 
more ihana mere record of the particulars of the deeds and did not require eg 
tion. The criterion applied was : 

“‘No-such memorandum can be within the section (section 17 of the Registration Act) unless 
on its face it embodies such terms and is signed and delivered at such time and place and in such 
circumstances as to lead legitimately to the conclusion that, so far as the deposit is concerned, it 
constitutes the agreement between the parties.” 

In Hari Sankar Paul v. Kedar Nath Saha’, the title deeds were deposited accom- 
Some by a memorandum when part of the advance arranged for was made. 

me days later when the balance was advanced, another memorandum was delivered: 

the earlier one, and this was a formal document stating the essential 

pai of the transaction “ hereby agreed ” and referred to the moneys “ hereby 

secured ” Te also conferred an express power of sale on the mortgagee. Lord’ 

Macmillan, after reviewing the earlier decisions of the Board, held that the document 
seguen registration, observing : , 

“ Where, as here, the parties professing to create a eee a deposit of title deeds contem- 
porancously enter into a contractual agreement, in writing ich is made an in part of the 
transaction, and is itself an operative en and not merely evidential, such a document must 
under the statute, be registered.” 

Turning now to the memorandum before us, it is clear, on the face of it, 
that the parties did not intend thereby to create the . The document pur- 
ports‘only to record a transaction which had been concluded and under which the 
rights and liabilities had been orally agreed upon. No doubt it was taken by the 
respondents to show that the title deeds of the appellant’s properties were depo- 
sited with them as security for the moneys advanced by them, and to obviate 
a possible plea that the deeds were left with them for other purposes, as indeed 
was contended by the appellant in his written statement, taking advantage of 
the non-registration of the memorandum in question. But that is far from intending 


to reduce the bargain to ee and make the document the basis of the rights 
and liabilities ofthe pa the ment with the High Court, we are of opinion, ° 
that the memoran by the appellant along with the title deeds 


deposited -with ` the ENSE did not uire registration and was properly” 
„admitted in evidence to prove the creation af the charge. 


The appeal fails and is dismissed with costs. 
Agent for Appellant : Tarachand Brijmohanlal. 
Agent for Respondents: S. P. Varma. 





G. K./V.S. . o Appeal: dismissed. 
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1E MEYYAPPA OHETTIAR V. COMMISSIONER” OF INGOME-TAX, MADRAS. 353 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. ' 
. PRESENT :—Mnr. Justice SATYANARAYANA RAO AND Mr. Justice VISWANATHA 
SASTRI. : 
M. S. M. M. Meyyappa Chettiar : .. Abplicant* 
v 


‘The Commissioner of Income-tax, Madras .. Respondent. 

Inceme-tax Act (XT of 1922), section 25-A—Scope of —Right of revenue authorities io ignore paritttons en 
ario taraa usc bcs’ edad essere Calon necessary for making an order under section 
-25-A (1)—“ Partition in definite portions '’—Moaxing. : i 

The Revenue authority has no right to constitute itself as the self-appointed guardian of minor 
-coparceners and, in that assumed role avoid a partition arrangement by their father in the 
exercise of his powers unde: tlie Hindu law, on, tho ground of an iicquality in the partitica and the 
esultant prejudice to the interests of the minors, Such an ent is not void, but only vaidable 
at the instance of the minors and in conceivable circumstances cy may stand by it. , ; 

Section 25-A of the Income-tax Act provides the machinery for computing and asecssing the 
income of a joint Hindu family which existed during the year of account but has ceased to exist 
-during‘or prior to'the year of assessment. Iti 3a mere severance in status, though jt would 
put an end to the joint family nader the Hindu law, In spite of the severance, the joint family 
continues to exist ‘as a person’ or legal entity for purposes of income-tax and is Hable to be 
ascned as such, until all the properties to the joint family are finally and completely 
partidonet An order under rection anA (i could be made only where in addition to a severance 

status, there has been a partition the properties am the members and until such 
an order is made, the family is deemed to be an undivided ity for purposes of income- 
notwithstanding a severance in status and a partition’ of some of the properties. In the case 
property that admits of a physical division or division by metes and bounds, such division is neces- 
wary to satisfy the requirement of a partition ‘‘in defmite-portibns’ found in section 25-A. In the 
-casc of trades and businesses, there need not be a winding up and division of the goods, outstandings 
and asscts in order to satisfy the section. An allotment of a business exclusively to one member or 
a division of the capital and outstanding of the business in definite shares among the members in the 
"books, coupled with the crediting of the ts and debiting of the expenses pertaining to the share 
-of each member, would be a cient compliance the with section 25-A. 

Where only a portion of the joint family pro has been partitioned, the portion so partitioned 
ceases to bel to the joint family but the joint still remains and so long as the joint family 
remains no under section 9%-A (1) could be made. But the income of the joint family would 
comprise only the income arisi Born sic ion of the family asscts, as have not been partitioned 
„among the members or assi to one of on partition. — 

Case-law discussed. ` ` 

‘Case referred’ to the RA Court by the Income-tax Appellate Tribunal under 
section 66 (1) of the Indian Income-tax Act (XI of 1922) as amended by section 92 
.of the Income-tax (Amendment) Act (VII of 1939) in 66 R. A. No. 31 (Madras) 
of 1944-45 on its file. i l en 

V. K. Thirucenkatacheri for Applicant. ; y 

C. S. Rama Rao Sahib for Respondent. : 

The Court delivered the following i 


Jupcments : Satyanarayana Rao, 7.—Under section 66 (1) of the Income-tax 
‘Act the Appellate Tribunal referred to this Court the following question : ee 
“ Whether in the circumstances of the case the finding of the Appellate Tribunal that there 
-has been no partition within the meaning of section 25-A is rignt’’. . 

The applicant who is the assessee is the karta of a Hindu undivided family which 
-consisted of himself and his two minors sors, Chockalmgam and Meyyappan. 
‘During the assessment year I 41, the assessee applied under section 25-A of 
the Income-tax Act for an order recording a-partition which had taken place 
among the members of the family. The family was assessed till that date as an 
undivided family. In December, 1941, another son was born ; but the partition 
-claimed was long before that date and even before the period of gestation. According 
_to the applicant the partition was on 22nd February, 1940, which was redu 

to writing on the 5th April, 1940, as evidenced by the partition deed of that date. 
“The property of the famil wid was the subject-matter of partition consisted of 
businesses, houses and o immoveable properties, jewels and shares. There 


Cas e Referred. No. 43 of 1946. z sth December, 1949. 
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were four businesses which were exclusively owned by the family and one in 
ership with others. The sole businesses were Ipoh M. S. M. M., Sithiawan 
. S. M. M., Rangoon M. S. M. M. and Karaikudi M. S. M. M., and the joint- 
business was at Singapore M. S. M. M. On the 22nd February, 1940, the assessee 
wrote a letter to his agent at Ipoh directing him to make certain entries in the 
accounts to evidence the partition of the businesses. The sons bei minors, 
the father, it was claimed, exercised his right under Hindu law of bringing about 
a division between himself and his sons and also between the sons inter se. The- 
partition deed of 5th April, 1940, shows that the Rangoon business was allotted 
exclusively to the father, and that the other businesses at Ipoh and Sithiawan 
and the combined business at Singapore were divided equally between the three 
sharers. The Karaikudi business was also taken entirely by the father. The 
share allotted to each member was described in three Schedules, Schedule A 
representing the share of the father, Schedule B representing the property allotted 
to Chockalingam and Schedule C to Meyyappan. Items 1 to 12 and 16 are 
houses and house-sites in which each of the members was allotted a third share. 
Items 13, 14 and 15 of Schedule A were exclusively allotted to the father as well 
as the’shares in Karaikudi Sri Minakshi Sundareswarar Electric Power Corporation, 
Ltd., and other shares in other companies. The family owned undivided shares. 
in certain villages and they were also distributed between the sharers. The jewels, 
silver articles and vessels were not physically divided; but each member was declared. 
entitled to a third share. 


The partition was not recognised by the Income-tax authorities, including 
the Appellate Tribunal. The ultimate finding of the Appellate Tribunal was 
that though the businesses were divided, the division was unequal and that as. 
regards the immoveable properties and moveable properties, there being no physical. 
division as contemplated by section 25-A the partition could not be recognised. 
The Appellate Tribunal has recorded a finding that the partition of the businesses 
was altogether null and void, as the father’s over-riding power ised under 
Hindu law of bringing about a division between himself and kis sons could be effected 
only if the division actually made was fair and equal. As in the present case the 
division was wholly unequal, it is void and is of no legal effect. The inequality of the 
division of the businesses is based upon the fact that the father took for himself 
three rubber estates and houses at Ipoh whose book value was 5,13,000 dollars, 
at a valuation of 1 lakh dollars which was adjusted in the account books between 
the various sharers. These assets, it was found, were under-valued, and the father 
practically obtained for himself the three rubber estates and the houses for one-fifth 
of their value, and the distribution therefore of the properties made by the father 
was unequal. In view of the letter of 22nd February, 1940, which contained the 
directions given to the agent at Ipoh by the father to make these adjustments 
with regard to the rubber estates and the houses and also to carry out the division 
of the other businesses in the accounts, it isa proper inference to draw that this 
arrangement relating to the rubber estates and the houses was part of the partition 
arrangement and not a sale by the father to himself of the assets of the family at a 
value of 1 lakh dollars. This is also the view of the Appellate Tribunal, and, 
there is no reason to differ from that conclusion. ` 

The position therefore is that the businesses were divided, though unequally, 
the jewels were not divided, and so far as the immoveable properties are concerned, 
regarding 13 items, the division was only into tbree shares of each item, one share 
being allotted to each member. In some of these items the family itself owned 

“a fraction of the interest in the property and was not the owner of the properties 
in their entirety. The question therefore is whether the partition so made satisfies 
the requirements of section 25-A of the Income-tax Act. The question formulated 
by the Appellate Tribunal really covers more than one contention raised on behalf 
of the assessee, and the Appellate Tribunal in the statement of the case has made 
it clear that the four questions of law raised by the applicant in his application. 
for reference are really covered by the question which been referred to this. 
Court. It is on that footing thatthe mat ter has to be considered. 


3 a 
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“The case raises two questions on the facts as stated above. ` The first is whether 
the division of the businesses brought about by the father in exercise of his superior 
power is valid and effective notwithstanding the unequal nature of the division. 
The second is whether, in the absence of a physical division, that is, in the case of 
immoveable Popens by metes and bounds and in the case of jewels a physical 
separation of the items, there was such a partition of the properties as could be 
recognised under section 25-A of the Act. 

The first question is entirely one which arises under Hindu law. Under the 
Mitakshara law the faiher has the undoubted right and privilege of effecting a 
partition between himself and his sons, whether they are majors or minors, without 
their consent. He may divide the properties physically or may only bring about 
a division in status. This division may be between himself and his sons or even 
between the sons inier se. The partition so made however must be fair and equal. 
See Kandaswami v. Doraiswami Ayyar! and Venkatapathi Raju v. Venkatanaranmha 
Raju’ [Mayne’s Hindu Law, Eleventh Edition (1 50), pages 547 and 548]. This 
power of the father is exercisable also by the btad but with the qualification 
that he can only separate himself from his grandsons and not make a division between 
the grandsons inter se. (See Subbarami Reddi v. Chenchu Raghava Reddi? and Mayne, 
Eleventh Edition, page 548.) If the partition is unequal and unfair it is open to 
the sons if al are majors, to repudiate the partition; but if they are minors, 
it is open to them to avoid that partition by appropriate pro i after they 
attain majority. The partition therefore will be good until it js set aside. It is not 
void and is not without effect. This right of avoidance based on the inequality 
of the shares is a personal right of the minors and cannot be exercised by others. 
The power is not a conditional power in the sense that, if the condition of the parti- 
tion being fair and equal is not satisfied, the power ceases to have operative force. 
The partition will be valid in such circumstances until it is avoided by the minors, 
and until it is repudiated by the major sons. These principles have been well- 

ised in the two decisions already referred to. It has never been held and 
no decision has been brought to our notice taking the view that in such circumstances 
the partition is wholly void and is of no legal effect. Whether it is an alienation 
under the Hindu law by a guardian on behalf of the minor or a partition effected 
by the father in the exercise of his peculiar power the transaction will be yn 
until it is set aside ; itis voidable and not void. The view therefore of the Appellate 
Tribunal that the partition is void and is of no | effect so far as the businesses 
are concerned on the ground that it is an unequal division cannot be accepted as 
applying the law correctly. The ground therefore on which the Tribunal held 
t the partition of the businesses was void cannot be sustained. There is therefore 

an effective division of the businesses. 


The next question is whether there is a partition of the immoveable properties 
and the jewels which can be recognised under section 25-A. The interpretation 
of this section is the subject-matter of several decisions which are by no means recon- 
cilable. The doubts and difficulties have been to a large extent resolved by the 
decision of the Privy Council in Sundar Singh Majithia v. Commissioner of Incoms-tax*. 
Under section g of the Act an undivided family is recognised as a unit for taxation. 
Section 25-A is not a charging section but only provides a machinery for purposes 
of assessment. In order to avoid double taxation section 14 a pe that an 
assessee is not liable to y any tax in respect of any sum whi e receives as a 
member of a Hindu mndided family, where such a sum has been paid out of the 
income of the family. Section 25-A is intended to meet the difficulty which arises 
when an undivided family receives income in the year of account as an undivided 
family but ceases to exist as such at the time of assessment. If section 25-A is not 
on the statute book, the individual member who became separated during the year | 
of assessment will not be liable to pay tax in respect of income which he received 


I. eee LL.R. 2 Mad. 317. 714 
2. (1937) 71 M.L.J. 558 :L R. 6g I.A. 397 : 4. (1942) 2 MLL.J. 761: 10 LT.R. 457: 
IL.L.R. 1937 Mad. 1 (P.C.). LL.R. 1943 All. 6g (P.C.). 

f1945) 1 M.L J. 151: LL.R. 1945 Mad. 
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as a member of the joint family, and the family which has ceased to be joint cannot 
be assessed to income-tax in respect of any sum which was received in the previous 
year, as an undivided family. In other words, if the family status was disrupted 
and there was'no partition of the property, if section 25-A did not exist, the members 
of the family would have escaped the assessment. So long as the family continues 
joint, section 25-A does not come into operation. If the family while continuing 
joint parts with some of its property either to a member or members or even to a 
stranger, the income from such property would not form part of the income of the 
undivided family and has to be excluded from the assessment of the undivided 
family. Even if there is a partial partition of the properties, if the status of the 
family is not affected by such partition, the properties as partitioned cease to be 
joint family properties, and their income cannot enter into the computation of the 
income of the undivided family. The income of the family fluctuates. The 
income of the undivided family gets reduced by. ewn with the property ;- but 
so long as the status of the family continues undivi the income of the remaining 
properties owned and possessed by the family forms the basis for the assessment 
for purposes of income-tax. If there is merely a division in status during the assess- 
ment year by reason of section 25-A, if the condition of partition of the property 
among the various members and groups of members in definite portions is not 
satisfied, the family will be deemed to be undivided for the purpose of the Act 
and will continue to be a Hindu undivided family. The important condition for 
the separation of the assessment in the manner provided by sub-clause (2) of section 
25-A is proof cf the fact that the joint family property has been partitioned among 
the various members or groups of members in definite portions. If this is satisfied 
under sub-clause (2) in respect of the income which was received by the family 
as an undivided family during the accounting year, each member will be liable 
to pay a share of the tax on the income in proportion to the joint family property 
allotted to him. Of course under the proviso to that clause the liability of the 
members who have partitioned the property continues to be joint and several in 
respect of the tax. If the crucial fact is not established, however, under sub-clause 
(3), the family is assessed as undivided, as it is deemed for the purpose of the Act 
to continuc to be an undivided Hindu family. The distinction therefore under 
the section is between what under Hindu law is known as a division of a right, 
i.e., division of the joint status, and the division of the property. If it merely stops 
at the division of the right it seems to be clear from the decision of the Privy Council 
itself that such a division of interest would not satisfy the requirement of the section. 
o 1939 when the section was amended, the section required that the Income-tax 

cer ae 

“should be satisfied that a separation of the members of the family has taken place, and that 
the joint family property has been partioned among the various members or groups of members 
in definite portions before recording an order to that effect.” 


By the Amending Act of 1939 the words 
“of he is satisfied that a separation of the members of the family has taken place” , 

were omitted. From !this omission, in some of the decisions an inference was 
drawn that if there was merely a division in status, the section would not come into 
operation. But it seems to me that if the second part of the clause that the joint 
family property has been partitioned among the various members in definite portions 
is satisfied, it follows from it that not only the property was divided but that the 
status also was disrupted. When once there is a complete partition of the properties 
the separation in status of the family automatically follows. The omission of the 
first part of the clause in 1939 may be due to the fact that it was thought redundant 
to retain it. In my judgment, the decision of the Privy Council definitely esta- 
blishes that if there is merely a division in status without the property being parti- 
tioned in definite portions, then the family is deemed to continue undivided, not- 
withstanding the division in status by virtue of section 25-A. The gist of the 
decision of the Privy Council is contained in the following passage which appears 
at page 465 in Sundar Singh Mayithia v. Commissioner of Incoms-tax) :— 


1. (1942) 2 M.L.J. 761: I.L.R. 1943 ALL 69 : 10 LT.R. 457 at p. 465 (P.C). 
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“ Section 25-A deals with the difficulty in two ways, which are explained by the rule, applicable 

‘to families governed by the Mitakshara, that by a mere claim of partition a division of interest may 

be effected among coparceners so as to disrupt the famil and put an end to all right of succession 

by i i It is trite law that the filing of a suit for partition may have this effect though it 

may take before the shares of the various are determined or partition made by metes 
boun Meanwhile the family property belong to the members as it-does in a Dayab 

family—in effect as tenantein-common. Section 25-A provides that if it be found that the family 

has been partitioned in definite portions, assesment may be made, notwithstanding section 

family, while holding all the members jointly and severally liable for the total tax. If, however 

though the joint Hindu family has come to an end it be found that its property has not been partitioned 


This last sentence, in my opinion, is conclusive on the point that mere division 
`of interest and the disruption of the joint family status without a partition in definite 
portions is ineffective under sub-section (2) of section 25-A to justify an assessment 
in the manner provided under that clause. Under sub-section (3) the family 
is deemed in such circumstances to be an undivided Hindu family. is decision 
of the Privy Council is also authority for the position that even if there was a partial 
‘partition or an item of property was alienated to a stranger or an asset of the family 
was divided and a partnership was constituted, as the family continued joint and 
continued to own other properties, the assessment on the basis of undivided Hindu 
family would be confined: to the income of the property so remaining undivided, 
‘and the income of the property partitioned or alienated would be excluded from 
computation of the income for assessment. It follows from the foregoing discussion 
that so long as the family remains undivided the section has no application. If, 
however, the family is merely divided in status, that would not affect the legality 
of the assessment of the income received in the previous year as the income of the 
undivided family, as by the operation of sub-clause (3) of section 25-A the family 
is deemed to continue undivided, and is assessed accordingly. If, however, there 
is a partition of the properties in definite portions the result envisaged in sub-clause 
{2) would follow. 


This leads me to the consideration of the question as to the meaning to be 
attached to “ partition in definite portions” occurring in the section. One thing 
is clear that the partition should be a complete partition of the properties. If 
by mistake or oversight or having regard to the fact that an item in the nature of 
ai iry not be divided, as for example an idol belonging to the family and 
worshipped by it, the partition does not on that ground become incomplete. (For 
a discussion of property indivisible in its nature see Mayne, Eleventh Edition, 
1950, pages 512 and 513). If the partition is partial in the sense that it does not 
relate to all the members, that will not matter, as the partition would be recognised 
only as between the members separated, and the otters would continue as joint. 
That is implicit also in the expression “ among the various members or groups of 
members ” occurring in section 25-A (1). Regarding the meaning of the expres- 
sion, one view is that mere division of interest without more which results in con- 
verting what was joint family property into a property held by tenants-in-common 
would be sufficient “ partition ” within the meaning of the section. In view of the 
decision of the Privy Council already referred to, in my judgment this contention 
cannot be now seriously maintained. Further, the section refers to partition of 
the property and not to the status of the members, which is also an indication that 
mere division of status or disruption of the family is not enough to constitute a 
partition. It no doubt creates a division in the right, not a division of the property. 
In this connection what was said by the Privy Council in the well-known case of 
Appoovier v. Rama Subba Aiyar! may be borne in mind. Partition under Hindu 
law comprises both a division of a right and a division of property. A division of the 
right is concerned only with the division of the status while something more is 
required to constitute a division of the property. 





1. (1867) 11 M.I.A. 75. 
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What is it then that constitutes partition into definite portions ?. The other 
extreme view is that it requires a physical division, that is, division by metes and 
bounds in the case of immoveable property, and separation of the properties them- 
selves in the case of moveables and other kinds of property. It is however conceded 
by those who take such an extreme view that in the case of a business such a physical 
division is impossible. In the case of business the only kind of division possible 
is to make entries in the accounts and to indicate by other modes that there is a 
separation of the shares of the members of the ily owning the business. It is 
therefore conceded that in the case of a business at least a physical division is im- 
possible, but it is said that the meaning to be attached to the expression “ parti- 
tion in definite portions’’ must vary according to the nature of the property. In 
my opinion the a of a statute should not be so construed as to give a different 
meaning in different circumstances and varying with the nature of the property. 
It must bear a uniform construction whether it is applied to one kind of property 
or another. To construe therefore the expression ‘“‘ definite portions” as equivalent 
to physical partition in the case of immoveable property and moveables and a notional 
or a paper partition in the case of a business is to vary the meaning of the statute 
according as it is applied to one kind of property or the other. It must have the 
same meaning, whatever be the nature of the property. Physical division even 
in the case of immoveable property is not the only mode by which definite portions 
may be ascertained. The word “ portions” has the meaning of “ part” as well 
as a “share”. It is therefore ambiguous ; but the word “ definite’ prefixed to 
it makes it clear that it is not a mere share in the sense in which tenants-in-common 
own. the property in shares. It must mean something more than a definite fractional 
interest in the property. Even in the case of immoveable property the definite 
portion or part may be indicated by ifying the boundaries of the property 
allotted without actual division by metes and bounds or specifying even, as for 
instance, in the case of a house, the northern one-third or the northern half or the 
southern half or the northern one-third and the southern one-third, and so on. In 
all these cases, even though there is no physical division, it is possible to infer that 
the property allotted is definite and is a definite portion. In my opinion, therefore, 
whether in a given case there is or is not a partition in definite portions must be 
ascertained from the facts and circumstances of each case. In some cases physical 
division may be proved ; in others other circumstances of making definite the part 
allotted may exist. 


In the present case the division of the houses, items 1 to 12 and 16, consisted. 
in allotting to each member a third share in the houses which the family owned 
exclusively and a third share in the fractional share which the family owned in 
houses jointly along with others. In respect of houses in which the family owned 
only a fractional interest it is not possible for the members without the concurrence 
and consent of the other sharers to divide them physically. As the nature of the 
property admits only a division in the manner adopted in the deed of partition, 
it may be taken that in respect of those properties the division was in definite portions. 
In the case of houses owned by the family exclusively the position is somewhat 
different. No~doubt the division in respect of those properties is carried a step 
further. It is not merely the ownership of an undivided one-third share in all the 
items by the members but in each item a member was allotied a third share. Ifa 
suit for partition by metes and bounds were to be instituted, this division of each 
item into three shares will be binding on the parties. It will not be open to them 
to go behind that division and claim that instead of one house another house in its 
entirety should be allotted to his share. Further it will be open to a member to 
alienate his share in each of the houses, and the alience has the right to get each 
house separated into three shares and take a share by virtue of his rights under the 
sale deed. Though the houses are not physically divided, in my opinion, they 
may be treated as definite portions for the purpose of section 25-A. Under sub- 
clause (3) of section g relating to property tax such portions of houses have to be 

separately and all the members cannot be assessed as-an association of 
persons. If, therefore, for purpose of assessment under section g of property tax 
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of the houses, cach sharer can be treated as an individual and assessed in proportion. 
to his .share, there is no reason for not treating the partition in that manner as a 
partition in definite pee cos: Reference was made in the course of arguments 
on behalf of the applicant to the word “ portion ° occurring in various parts of 
section 9 as indicating a fraction ; but that would not help de applicant, as the 
word “ portion ” is preceded by the word “ definite” in section 25-A. It must 
be a definite portion and not merely a portion. : 


The jewels however in this case have not been divided and are merely held 
in common. The jewels, vessels, etc., are valued at Rs. 1,50,000 and do not 
constitute an insignificant portion of the properties. There is no acceptable expla- 
nation for not dividing them, and even hoch the businesses were divided and in 
my view there was also a partition of the immoveable property in definite portions, 
there being no division of the jewels, etc., the partition cannot be said to be complete 
and therefore cannot be recorded under section 25-A. 


It remains to refer to the decisions which have been cited at the Bar. In 
Biradhmal Lodha v. Commissioner of Incoms-tax}, Niamatullah, J., was of opinion that 
a division by metes and bounds was not necessary, and the case was concerned more, 
like the decision of the Privy Council in Sundar Singh Mayitkia v. Commissioner of 
Incoms-iax*, with the effect of partial partition. At page 177 the learned Judge 
states : 

“ Partition of the joint family property by metes and bounds is not a necessary requirement 
-of the ii ie of the family.. If the properties remain intact, but the separating member’s share 
in them is defined, they are nevertheless considered to have been ‘ partitioned’. Partition contem- 
plated by section 25-A ıs not necessarily a partition by metes and bounds. This view finds further 
support the proviso to sub-section (2).”” 
He also observes at page 178 : 

“In spite of a partial partition of the kind assumed, they continue to remain members of the same 
joint famil: of joint family property left after the disposition of a For these reasons 
-am of opinion that Section 25-A was not applicable to the circumstances disclosed by the assessecs’ 
objection taken before the Assistant Commissioner, and I answer the firit question in the negative.” 
It is this aspect of the matter that was referred to by the Privy Council in the judg- 
ment in Sundar Singh Mayithia v. Commissioner of Income-tax?. The view of the learned 
Judge regarding the interpretation of section 25-A that no partition by metes and 
bounds is necessary and that a division in status would be sufficient is opposed to 
the decision of the Privy Council. In the same volume (at page 448) there is a 
decision of the Lahore High Court in Saligram Ramlal v. Commusionsr of Income-tax?, 
which takes the view that actual partition by metes and bounds of the prope 
is necessary. The property in dispute was a business which was divided and whi 
was subsequently constituted into a partnership. There is a third decision in the 
same volume at page 479 of a Special Bench of the Lahore High Court in Sher 
Singh Nathu Ram v. Commissioner of Incoms-tax*, in which Dalip Singh, J., delivered 
the judgment of the Court. In this case it was held that a disruption of the family 
and a definite ascertainment of the shares of the different members composing 
the family would be sufficient to constitute a definite portion within the meaning 
of the section, and that there need not be a physical division by metes and bounds. 
This again related to a business, and so far as the actual decision that there was a 
definite ascertainment of the shares of the different members composing the family 
and that there was therefore a sufficient partition of the business, seems to be correct. 
The three stages of partition of a Hindu family which the learned Judge adverts 
to at page 483 may not be quite accurate, as there are really two stages, disruption 
of the joint status and division of the property. He also refers to the difficulty 
of partition by metes and bounds of a business and that the only thing possible 
in such a case is the ascertainment of the shares. Some of the observations of the 
learned Judge may be wide off the mark ; but the actual decision in the case, if 
I may say so with respect, is correct. 





I. es 2 ITR ee I.L.R. SA 504. 3. een 2 AR 448. 
2. (1942) 2 M.L.J. 761: 10 LT. 4572 4 (1934) 2 I.T.R. 479. 
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The Nagpur High Court considered the question in Sir Bisesardas Daga, In ret. 
and expressed the opinion that physical division was not required under-the section. 
and followed the decision of Niamatullah, J., in Biradhmal Lodha v. Commissioner. 
of Income-tax*. In Lachiram Baldeodas v. Commissioner of Incoms-tax, Bihat ?; the Patna 
High Court took.the view that there should be a physical division and not ‘merely’: 
a notional separation or division of interest; but the opinion seems to be obiter,- 
as the main question considered was whether or not there was a genuine <. 
ship. In the Bombay High Court Beaumont, C.J., and Kania, J., had to deal 
with the question in Gordhandas T. Mangaldas y. Commissioner of Incoms-tax, Bombay*.- 
Both ‘the Veacied Judges construed the section’as requiring a physical division of 
the. property and not a mere division in status. The expression “ partition. in 
definite portions” according to Beaumont, C.J., has to be construed with regard 
to the ‘nature of the property concerned, and the learned Judge concedes that a. 
business ‘cannot be divided inte parts as in the case of land, and the only mode 
of division possible in the case of a business is division in the books. Kania, J., 
expressed his view at Page 199 that the word “ portion ” when read in conjunction. 
with partition of joint ily property would ordinarily mean a physical division 
and not a definition or ascertainment of shares only. I agree with the 
observations of the learned Judge that ordinarily it would be so ; but as conceded in 
that very decision, in the case of a business, a physical division is impossible, and 
the nature of the division required must therefore vary with the nature of the pro- 
perty. The learned Judge also construes the Privy Council decision in Sundar 
Singh Majithia v. Commissioner of Incoms-tax® as authority for the view that mere 
division in status which brings about a disruption of the family is ineffective to consti- 
tute a partition under section 25-A. I respectfully agree with this view of the learned 
Judge regarding the decision of the Privy Council. i 


There is another decision in'the Bombay High Court of Kania, O.C.J., and 
Chagla, J Waman Satwappa Kalghatgi v. Commissioner of Income-tax®, which was a 
case of division of the ee at various stages. The members of the joint family 
decided in July, 1941, to divide the properties, and, in fact divided the cash, jewellery 
and businesses by 30th July, 1941. There were, however, differences between them. 
regarding the division of the immoveable properties which were referred to an arbi- 
tration, and an award was made on 16th October, 1941. The question that had‘ 
to be considered was whether the income of the businesses separated and allotted to 
individual members and earned by them between goth July, 1941, the date of 
division of the business, and the end of the ener E year, goth October, 1941, 
should be treated as part of the income of the undivided family or the income of 
the individuals owning the business. The objection raised was that the partition 
was not completed till a later date and that therefore there was no completed partition 
within the meaning of section 25-A of the Act. The case really is governed by the 
decision of the Privy Council in Sundar Singh Mafitha v. Commissioner of Incoms-tax®. 
The status of the family was disrupted and the business ceased to belong to the joint 
family during the relevant period. This asset therefore went out of the family 
and the income therefore ceased to bélong to the joint family. Under sub-section 
(3) of section 25-A no doubt until a complete partition is effected the family is 
treated as an undivided Hindu family but the family ceased to own property, that, 
is, business which was carried on during the period. The income therefore earned 
by them during that period was rightly excluded from the income of the undivided 
family. The extreme contention urged was that when once a joint family became 
disrupted, all the properties must be treated as properties of the family until the, 
final partition took place. This contention was not accepted by .the Bench as. 
on the authority of the Privy Council case in Sundar Singh Mapithia v. Commissioner. 
of Incoms-tax®, it was open, as pointed out by Sir Cora Ranki to a Hindu family 
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to part with the assets cither to a stranger or to one of themselves, and if they so part,’ 
they cease to belong to the undivided family. The family will, therefore, be treated. 
as joint for the purpose of the income-tax to the extent of the assets which have 
not been partitioned. It will still continue to be joint for the purpose of the income- 
tax in respect of properties still retained by the family. In respect of the properties 
parted under the partial partition, however, those assets can no longer be considered 
as assets of the family. From this point of view in the present case as there is an 
undoubted partition of the businesses which I have held to be valid, the income 
attributable to those businesses must be excluded from the total income of the family 
from 3rd March, 1940, till 13th April, 1940, the end of the accounting year and. 
in the subsequent assessment. 


Lastly there is a decision of our Court in Medam Gunemurthi Setty v. Commisstonsr 
of Incoms-tax, Madras1, by Leach, C.J., and Patanjali Sastri, J. The only point 
ecided was that “ the partition ” in the section means “ completed partition ”. 
If any assets remain undivided or are left for future division, it will not be a com- 
pleted partition and therefore would be ineffective under the section. No doubt 
there is an observation in the judgment that section 25-A refers only. to partition 
of the property and not to separation of status. What constitutes partition of the 
property was not considered by the learned Judges, and they were not called upon 
to deal with that question. The decision therefore is not of much assistance in 
deciding the question what constitutes partition into “ definite portions”? under the 
section. 

There is one other contention urged on behalf of the applicant based upon the 
ce da of section 25-A and that is, that the partition of he properties required 
under the section must be confined to properties which are the'source of assessable 
income and not to other properties such as lands whose income is exempt from tax, 
being agricultural income. I do not however think that this contention can be 
sustained. Under section 25-A (2) the proportion has ‘to be worked out according 
to the portion of the joint family property allotted to the applicant, and this can 
only mean in the context the entire family property in which a share is allotted 
and not restricted to property which is the source of the assessable income. 


It is said that the division is bad, as the motive was to evade income-tax. A 
coparcener governed by the Mitakshara Hindu law has the undoubted right to 
get his share separated. If the separation entails the E gens of reducing 
the tax in any manner the partition cannot be impeached on the ground that the 
motive was not laudable. There is authority in support of the view that 

y Every man is entitled if he can to order his affairs so that the tax attaching under the appropriate 
Acts is less than it otherwise would be. If he succeeds in ordering them so as to secure this result, 
then, however unappreciative the Commissioners of Inland Revenue or his fellow taxpa may be 
of his ingenuity, he cannot be compelled to pay an increased tax”. See Inland Revexus insionsrs 
v. Westminster (Duks)*. . 
Viscount Simon, L.C., in a later case considered that the exercise of such ingenuity 
was not commendable and was inconsistent with the di of the duties of 
good citizenship, though it is within legal rights. See Latilla v. Inland Revenue 
Commissionsrs?. So long as a transaction is legal, however reprehensible the object 
may be, it must be given its effect in law, unless there is a statutory provision 
invalidating it on the ground that the main purpose is to evade or get a tax 
reduced as under section 10-A of the Excess Profits Tax Act. 


The result is that the question referred to us by the Appellate Tribunal must. 
be answered in the affirmative and against the assessee, and the assessee will pay. 
the costs of the Income-tax Commissioner which is fixed at Rs. 250. 

_, Viswanatha Sastri, #—The question that has been referred to us is in these 
terms :— : 
“ Whether in the carcumstances of the case the finding of the Appellate Trbunal that there 

has been no partition within the meaning of section 25-A of the Income-tax Act is right?” 
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“This comprises and. compresses the following four questions :—(1) Whether by the 
deed of partition, dated 5th PR 1940, a partition has taken place among the 
members of the family of M. S. M. M.? (2) Whether the Income-tax Officer 
has power under section 25-A to ignore a partition on the ground that there has 
been an unequal distribution of the family properties among minor coparceners ? 
3) Whether the members of the M. S. M. M. family are divided in status, and 
$3 Whether the joint family properties have been partitioned among the various 
members in “ definite portions” within the meaning of section 25-A. We have 
tried to dissect the order cf the Tribunal and unfold the points of law that are 
involved in the one rolled-u estion referred to us by the Tribunal. This Court 
might well have been aed c task of dissecting the case and probing into every 
stage of the proceedings for ascertaining the facts and the real questions of law 
that arise in the case. An answer merely in the affirmative or negative to the 
question propounded would be easy but unfair to the assessee and productive of 
much uncertainty and mischief in the course of the assessment proceedings. We 
have therefore heard arguments on all the points involved and shall deal with them 
in this judgment. i 
The facts have been stated in the judgment of my learned brother, and it is 
unnecessary to repeat them. The substantial question relates to the effect of the 
partition arrangement effected by Meyyappa Chettiar dividing himself and his 
sons inter se. The finding of the Appellate Tribunal is that the Income-tax Officer 
was not bound to recognise the deed of partition dated 5th April, 1940, under 
section 25-A of the Act for the following reasons :—(1 The partition between 
the father and his minor sons was so unequal that the father’s power under Hindu 
law to effect a partition between himself and his sons could not be said to have been 
-validly exercised. (2) The revenue authority could ignore the partition for the 
reason that the division was unequal and prejudicial to the minor sons. (3) The 
partition was incomplete, many of the family properties not having been divided 
into definite portions as required by section 25-A, the mere definition of the shares 
of the members being insufHcient. 


I may clear the ground by stating that the reference to the partition deed, dated 
5th April, 1940, and the arrangements effected thereby as being “ not genuine ” 
or “ unreal” in the orders of the Income-tax Officer and the Appellate Assistant 
Commissioner is misleading. There is no doubt that the document was duly 
executed and registered. It is not the contention of the department here nor is 
it the finding of the Tribunal that the document was a sham, colourable or fictitious’ 
transaction intended by the parties to have no effect. Thè contention is that the 
transaction has failed to achieve the desired result of reducing the liability to income- 
tax by reason of its invalidity under the Hindu law and non-compliance with section 
25-A of the Act. - 


Under the Hindu law, a physical division of the properties of a joint family, 
is not necessary to constitute a partition. Once the sharers of the members are 
defined and fixed, there is a severance of the joint status. The shares may then 
make a physical division of the property, or they may decide to enjoy it in common. 
But the property ceases to be joint immediately the shares are defined and thence- 
forward the sharers hold it as tenants-in-common. A partition whether by means 
of a physical division of property or by a definition of shares therein, may be either 
total or partial. The partition of a portion of the joint family properties does not 
necessarily imply a division in status among the members and whether there has 
been a severance in status in the case of a partial division must be gathered from the 
terms of the instrumeni effecting the partition or the conduct of the parties. Ina , 
joint Hindu family consisting of a father and his sons, the father has power, irres- 

tive of the consent of his sons, to effect a division not only between them and 
imself but also between the sons inter se (vide Kandaswami v. Doraiswami! ; Atpavier 
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-v. Subramanter! ; Venkatapathi v. Venkatanarasimka®). The power of the father 
extends not only to effecting a division by metes and bounds but also a division 
in status between him and his sons inter se (Venkateswara v. Mankayammal® ; Subba- 
rami Reddi v. Chenchu Raghava Reddi*). A partition by metes and bounds, if effected 
by the father in the exercise of the power conferred on him by Hindu law, must be 
fair and the allotments substantially equal. In Kandaswam v. Doraiswamt®, the 
texts of Hindu law were examined and the father’s power to effect a partition as 
well as the limitations on the exercise of that power were clearly formulated. This 
decision has been uniformly followed in this and the other High Courts. 


Where a partition is effected by a Hindu father between himself and his sons 
in the exercise of his power and the sons are allotted a smaller share of the joint 
pro than would justly be due to them so as to defraud them of their equal 
and legitimate rights, it would be open to the sons to have the partition set aside 
on the ground of gross inequality or fraud. If the sons happen to be minors at the 
time of the partition, they can have the partition set aside on their attaining majority 
(vide Balakishen Das v. Ram Narain Sahu®). But it is equally open to the sons to acquiesce 
in and accept the transaction (vide Brijraj Singh v. Sheodan Singh’; Awadh v. Sitaram’). 
In other words, the transaction is not void but only voidable at the opfion of the 
sons and if the latter seck to stand by it or enforce its terms, it will not be open 
to the father to plead the invalidity of the t on the ground of the 
inequality of the allotments. Mr. Rama Rao Sahib argues that it is a condition 
of a valid exercise of the father’s power that the division should be fair and 
and, unless this condition is satisfied, the partition purporting to be effected by 
would be of no effect whatever, and it is open to the revenue authority to ignore 
the partition on this ground. This contention cannot be accepted. Where there 
is an execution of a power with something added which is improper, the execution 
is good and the excess is bad. The execution is not void ab initio. The inequality 
in the partition could be redressed by an allotment of the excess property retained 
by the father without disturbing the other terms of the partition arrangement. 
Even if the division of properties effected by the father were prejudicial to his minor 
sons and therefore liable to be set aside at their instance, a division in status between 
the father and his sons would have resulted from the transaction P ery v. 

Mankayammal? ; Vesrappa Chettiar v. Annamalai Chettiar” ; Ki tiar v. Masa 
Goundan?® ; Thirumala v. Subramania!! ; Ramanathan Chetty v. gham?3). 

For these reasons, I hold that the revenue authority has no right to constitute 
itself as the self-appointed guardian of minor coparceners and, in that assumed role, 
avoid a partition arrangement effected by their father in the. exercise of his powers 
under the Hindu law, on the ground of an inequality in the ition and the result- 
ant prejudice to the interests of the minors. The inequality in the allotments is 
no doubt a circumstance relevant to the determination of the question whether 
the partition is real or fictitious. An unequal partition can nevertheless be a real 
partition and there may be reasons of sentiment, gratitude, or affection for the 
inequality of the allotments. Here, the finding of the Tribunal is that the partition 
was real but the inequality of the allotments vitiated it completely and rendered 
it void. The finding of the Tribunal that there was an inequality in the actual 
allotments is supported by some evidence notably the allotment of family assets 
of the value of 3 lakhs of rupees to the father at a valuation of one lakh, as a part 
of the partition arrangement, in spite of the cloak put on the transaction as a con- 
veyance. But that circumstance does not entitle the revenue authority to exercise 
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the right of avoiding the partition, a right which belongs only to the minor copar- 
ceners and which they may not find it prudent, proper or profitable to exercise 
on attaining majority. The propriety of the partition, whcther it should be effected 
at all, whether it should be effected at a icular time, what properties should 
be allotted to the different members, and how the family properties should be 
divided, are all matters for the coparceners to decide, if they are adults, or for 
their guardians, if they are minors, or for the father, if the family consists of himself 
and his minor sons. Once a real and ds facto partition is found to have been effected, 
it is not for the revenue authority to redress alleged inequalities in the partition 
by professing to ignore it in the interests of the minor co ers. On the other 
hand, section ae (2) recognises ayer partitions and provides for an appor- 
tionment of the tax accordingly. The decision in Harveys, Lid.1, cited by Mr. Rama 
Rao Saheb was a case where it was held that the revenue authority was entitled 
to find out the real original cost of a business asset to the assessee ignoring an inflated 
valuation put upon it under an arrangement between the assessee and another 
company, for the purpose of obtaining a much larger depreciation allowance than 
would be allowable on the real cost. This decision lends no countenance to the 
overriding’ power claimed by the revenue authority to ignore family partitions 
merely on the ground of inequality of the allotments. This ground of decision of 
the Tribunal therefore fails. 

I now proceed to consider the remaining ground of the Tribunal’s decision. 
In the present case, there has been a division in status. The family business at 
Ipoh and Sithiawan in Burma has been divided into three shares as between the 
father and his two sons by appropriate entries in the accounts showing a division 
of capital and menpanam (further contributions). In the Singapore firm the family 
chad only a share along with other partners, but the business of the firm had been 
closed. No entries relating to the partition of. the assets pertaining to the share 
of the family in the Singapore firm have, been made in the, Singapore accoun 
or in the Ipoh accounts where the receipts from the Singapore firm are credited. 
In t of thirteen items of the family immoveable properties situated here, 
as well as in respect of silverware and jewels valued at Rs. 1,50,000, there has been 
no physical division but each of the three sharers is allotted an one-third share. 
The Tribunal has held that there has not been a partition of the family properties 
into definite portions as required by section 25-A of the Act. 


This section has been the victim of conflicting interpretation not only by the 
different High Courts but by the Judges of the same Court. It is agreed on all 
hands that section 25-A has no application to a Hindu family which is an undivided 
family in the year of assessment. The mere fact that a portion of the joint family 
property is partitioned or poe with in favour of strangers or individual members 
of the family does not effect a disruption of the joint Hindu family, though the 
property so dealt with and its income ceases to be joint family property or joint 
family income. Section 25-A cannot be invoked unless there has been a complete 
disruption and the joint family has ceased to exist as such at the time of assessment 
(see Sundar Singh Majhithia’s case). What is the meaning to be attached to the 
words 
“ the joint family property has bæn partitioned among the various members or groups of 
members in d:fin.te partons ” in section 25-A?, 

There may be family properties like lands and houses capable of physical 
division. There may be FESSA like a trade or business not capable of physical 
division. In the case of a family trade or business, “a division into definite 
portions”? cannot mean a winding up of ihe business and a division of the assets 
Tealised on such winding up. Section 25-A contemplates a division, not a destruc- 
tion or extinction of the family property. There may be family properties which 
are not partible and which require to be kept in common. Even in respect of pro~- 
perties capable of a physical division, the members may agree that notwithstanding 
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a division of right or interest, they should hold the properties in common in defined 
shares without a physical division or division by metes and bounds. The section 
has to be applied to these varying situations in a reasonable way with due regard 
to its language and object. In some of the decisions cited, the expression “ parti- 
tioned in definite portions” in section 25-A has been held to include a mere division 
of right or interest, i.s., a holding of property in defined shares without a physical 
division (see Biradkmal Lodha’s case! ; Sher Singh Naths Ram’s casa*; Sir Bisesardas 
Daga’s cass*). In other decisions, the contrary view has been taken that section 25-A 
requires a physical division or partition by metes and bounds at least in cases where 
the nature of the property admits of such a division and that a mere division in 
status or a mere change of coparcenary into a tenancy-in-common by a severance. 
of the joint status is not within the section (sce Saligram Ram Lals case* ; Lachiram 
Baldeo Das’s case" ; Gordandas Mangaldas’s casi" ; Bansidhar Dhandhania’s case? and 
Medam Gurumurthi Sstty’s case®), The contention of Mr. V. K. Thiruvenkatachari, the 
learned Advocate for the assessee, is that the reference to partition in defined por- 
tions in section 25-A is wide enough to include an agreement to hold the family 
roperty in defined shares, which is a well-recognised form of partition under the 
indu law. He states that section 25-A is a mere machinery section and does 
not in any way abrogate the rule of Hindu law that the holding of family property 
in definite shares without a physical division amounts to a partition. Mr. Rama 
Rao Saheb for the Department maintains that section 25-A does not recognise 
a mere division in status as effecting a partition and to this extent it is a deliberate 
departure from the rule of Hindu law. The further contention of Mr. V. K. 
Thiruvenkatachari is that there has been something more than a mere division 
in status in the present case, because the three members of the family have been 
‘ven each an one-third share in the items of immoveable and moveable property 
ept in common. This is stated to be a partition in geine Poumon e word 
“portion” being construed as a synonym for “share”. He referred to sec- 
tion g of the Act which recognises the holding of house property in definite shares 
by different persons with a separate liability to assessment. 


Section 25-A purports to modify the ordinary Hindu law of partition of joint 
family property to some extent. This is clear from seclion 25-A (3). It is not 
as if every partition that is recognised by Hindu law is accepted as good for income- 
tax purposes, Section 25-A ignores a mere division of right or interests, i.s., a 
division in status, and S a partition of family property into definite portions 
before a partition could recognised. Section 25-A must be read as applicable 
both to Mitakshara and Dayabhaga families (see Kalyanji Vithaldas’s case?). In 
a Dayabhaga family, the members hold the property as tenants-in-common and 
their shares are always ascertained, whether the family be joint or separate. If 
mere ascertainment of shares and division of the income of the undivided property 
according to ascertained shares were to be held sufficient to constitute partition 
into definite portions, section 25 A would have no effect on Dayabhaga families. 
When therefore the section i of a partition of rhe family properties in definite 
portions, it means something more than a definition of shares, for shares are already 
defned in a Dayabhaga family. It is legitimate to construe section 25-A (1) as 
referring to a physical division where the property by its nature is capable of such 
division and in the case of a trade or business which does not admit of such division, 
by suitable entries in the books. Section 25-A is evidently intended to avoid yr» 
longed and complicated enquiries into the state of the family by requiring proof 
óf an easily demonstrable fact, namely, a physical division or division by m-=tes and 
bounds, wherever the property admits of such division. I am not unalive to the 
argument that the words ‘‘ definite portions” in section 25-A should not be read 
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in different senses according to the nature of the property to which they are applied. 
In the case of a trade or business, the nature of the property is such that a partition 
in definite portions is effected and can be effected only by suitable entries in the 
books apportioning the capital and profits to the different nee. Any other mode 
of division will result in an extinction of the business as an asset of the family which 
is not required by section 25-A. The balance of authority is also in support of 
this view. 

In Sundar Singh Majithia’s case1, the Judicial Committee, after referring both 
to Mitakshara and Dayabhaga families, observed : 

“Tf, however, tho the joint Hindu family has come to an end, it is found that its property 

bas not been paradon in definite portions, then the family is to be deemed to continue that ii to 
be an existent Hindu family upon which asscrsment can be made on its gains of the previous year.” 
In the context the reference to “ definite portions” is not to a mere definition of 
shares but to a physical division. In Gordhandas T. Mangaldas’s case*, Beaumont, 
C.J. and Kania, J., came to the conclusion that the expression “ definite portions ” 
in section 25-A referred to a physical division of the property and not to a mere 
definition or ascertainment of shares in the property. The word “ portion” was 
construed asa separate part of the property and not a share therein. Beaumount, 
C.J., observed. :— 

“The expression ‘ definite portion’ is not appropriate to describe an undivided share in property 
where all a particular member can claim is a proportion of the income and a division of the corpus 
but where he cannot claim any definite ion of the property. ‘Portion’ seems to me the apt 
word for division of property and ‘share’ for division of interest and it is significant that ‘ portion’ 
is used in section 25-A.” 

With reference to a family trade or business, the same learned Judge said :— 

“No doubt, the expression ‘ division in definite portions’ will have to be construed with regard 

to the nature of the pro concerned. A business cannot be divided into parts in the same manner 
as a piece of land ; division may only be possible in the books.” 
Ina later case of the Bombay High Court, it was held that for purposes of the Income- 
tax Act, a joint family in spite of a severance of status, continues to exist as a unit 
or entity till all the properties belonging to the family are completely and finally 
partitioned. It is only when that condition is satisfied that an order under sec- 
tion 25-A (1) could be made and till such an order is made, the joint family 
continues to exist as a unit for assessment to income-tax (see Waman Sakwappa’s 
case?). To the same effect was a decision of the Lahore High Court in Saltgram 
Ram Lal’s caset, though a somewhat different view was taken in a later Full Bench 
decision, Sher Singh Nathu Ram's case®, without reference to the earlier case. The 
Full Bench case related to a family business and Dalip Singh, J., who delivered 
the leading judgment stated (pages 482 and 483) : 

“ One of the properties owned by a joint Hindu family, as is well-known, may bea trading 

tes 


bounds or that anything more could be done to it except to ascertain the shares. No particular 
object could be served by demanding partition by metes and bounds in a business, for all that 
would be necessary would be to a book entry separating the capital and separating the 
outstandings of the firm and then make another entry re-uniting the capital and re-uniting the 


word ‘share’ asa synonym for the word ‘portion’ and similarly it gives ‘portion’ asa 
synonym for the word ‘share’. I am not able to see why the word should not take its natural 
meaning rather than the somewhat forced meaning that partition in definite portions means a 


partition by metes and bounds,’ 
Where the family property consists only of a business, the above observations would 
hold good ; but i ae go further and were meant to apply even to properties 
capable of a physical division, I must respectfully express my dissent. 
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` In Btradkmal Lodha’s caset, the point now under consideration did not directly 
arise for decision but Niamatullah, J., in the course of his ju t ressed the 
opinion that a division by metes and bounds was not an indi ble require- 
ment of section 25-A and that a disruption of the joint family by a division in status 
was enough. The words “a separation of the members of family has taken 
place ” which existed in section 25-A, as it then stood, were relied upon by the learned 
Judge in support of his conclusion. But section 25-A as it then stood also required 
a partition into definite portions in addition to “a separation”’ of the members. 
In any case, the Legislature omitted the words above quoted from section 25-A 
by the amending Act of 1939 evidently with a view to overrule the view of 
Niamatullah, J. Otherwise, those words would have been retained and the require- 
ment of a partition “ in definite portions’? would have been omitted. In a brief 
judgment of this Court in Medam Gurumurthi’s case*, it was held that the fact that 
the members are divided in status and have agreed to hold the property in defined 
shares would not attract section 25-A unless all the assets have also been divided. 
The learned Chief Justice observed :— 

“ There is 2 distinction to be drawn between separation of status and partition of family property. 
As pointed out by the Privy Council in Sunder Siegh Majithia’s case*, section 25-A refers only to a 
partition of the property......... Partition means a completed tion. The fact that 
some assets are divided and others are left for division at a future date would not be a partition within 
the meaning of the section.” 
The view of the Patna High Court is the same as that of this Court and the Bombay 

h Court. In Bansidar’s case‘, that Court held that section 25-A (1) uired 
a physical division of the entire family properties among the members of the 
or groups of members and that a mere division in status or definition of shares was 
not enough. Where, however, a physical division is not feasible, as in the case 
of a business, partition in definite shares by book entries would be enough. 


As a result of the foregoing discussion, I have arrived at the following conclu- 
sions:—Section 25-A of the Income-tax Act provides the machinery for computing and 
assessing the income of a joint Hindu family which existed during the year of account 
but has ceased to exist during or prior to the year of assessment. It ignores a mere 
severance in status, though it would put an end to the joint family er the Hindu 
law. In spite of the severance, the joint family continues to exist as a “‘ person” 
or legal entity for purposes of income-tax and is liable to be assessed as such, until 
all the properties belonging to the joint family are finally and completely partitioned. 
An order under section 25-A (1) could be made only when, in addition to a severance 
in status, there has been a partition of all the ily properties among the members 
and until such an order is made, the family is deemed to be an undivided Hindu 
family for purposes of income-tax, notwithstanding the severance in status and 
a partition of some of the properties. In the case of property that admits of a physical 
division or division by metes and bounds, such division is necessary to satisfy the 
requirement of a partition “in definite portions ” found in section 25-A. In the 
case of trades and businesses, there need not bea winding up and division of the goods, 
outstandings and assets in order to satisfy the section. allotment of a business 
exclusively to one member or a division of the capital and outstandings of the busi- 
ness in definite shares among the members in the books, coupled with the crediting 
of the receipts and debiting of the pertaining to the share of each member 
would be a sufficient compliance with section 25-A. The divided members would 
Be E neon oe PATET Of atte, If, having regard to the nature of 
the TO , what has been done amounts to a division of the entire family proper- 
ties ın definite portions, an order under section 25-A (1) could be passed. 

In order to prevent possible misconception and hardship, it is necessary to 
emphasise that under section 25-A (g) it is only the total BOR of the joint family 
in the previous year that is assessed. If by reason of a partial partition effected 





2. (1944) 1 M.LJ. 197 : 12 LTR, 176. (1943) AIL 6 .C.). 


1. eel 2 I.T.R. 164: Se All. 504. ia (1942) 2 eee : 10 LT.R. 457: 
h "(1944) 12 LTR. 126 : I.L.R, 23 Pat. 68, 
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in a particular year the family businesses alone are divided and each of the members 
is exclusively allotted a separate business for his share, the income from the busi- 
nesses subsequent to the division would not be part of the income of the joint family, 
because the businesses have ceased to be joint family property. Again, if the 
members of a joint Hindu family enter into a partnership in respect of a portion 
of the joint family property which they have divided among themselves, then the 
property so held in partnership is taken out of the joint family and the income 
derived by the partnership is not the income of the joint family. If the family 
moveables, stocks, shares, securities and cash alone are divided among the members, 
each getting particular moveables or a number of shares and securities or a sum of 
money exclusively for himself, the ‘lands and houses being left undivided, the 
income from stocks, shares and securities allotted to the different members would 
not be the income of the joint family after such division and allotment. In all 
these cases, where only a portion of the joint family property h2s been partitioned, 
the portion so Pn cease. to belong to the joint family but the joint famil 
still remains and so long as the joint family remains, no order under section 25-A ae 
could be made. But the income of the joint family would comprise only the 
income ari:ing from such portion of the family assets as have not besn partitioned 
among the members or assigned to one of them on partition. Even though there 
has been a disruption of the joint family by a division in status, still for purposes 
of income-tax the jcint family is deemed to continue till all the properties have 
been partitioned. But it is only the income received from the properties not parti- 
tioned that would be considered to be the income of the fictional joint family and 
liable to tax as such. This is the result of section 25-A (1) and (g) of the Act. 
It is fallacious to argue that if a joint family becomes divided in status, all its assets 
must be deemed to be the assets of the joint family and all the income derived 
therefrom must be deemed to be the total income of the joint family till the final 
or physical partition of every item of the family property is completed. It may be 
that between the division in status and the partition of the last item of the family 
properties, as a result of intermediate arrangements among the members of the 
family, some part of the assets has been parted with to a stranger or even to one. 
of the members of the family as his own separate and exclusive property. It may - 
be that the divided members enter into a partnership with reference to a family 
business after dividing it by book entries. In such cases, though the family which, 
is divided in status is deemed to be an undivided family under section 25-A (3) 
by reason of the fact that the actual division of the properties has been partial 
and not total, as required by section 25-A (1), still the family is deemed to be joint 
for purposes of income-tax only to the extent of those assets that have not 
partitioned. To the extent ihe family assets have been actually partitioned or 
taken away from the family and allotted exclusively to the individual members, 
those assets cannot be considered to be the assets of the artificial joint family created 
by section 25-A (3). Nor could that joint family be assessed to income-tax under 
section 25-A (2) on the income derived from such assets. Authority in support 
of the above conclusions wil] Le found in the decisions of the Privy Council in Sundar 
Singh Moajithia’s case! and of the High Courts in Bansidhar Dhandhania’s case* and 
Waman Satu appa’s case*. 


Though there has been a di. ision of the business there has not been a partition 
of moveables nor a partition of immoveable properties into definite portions in the 
pon case. Therefore my answer to the question referred to us is that there 

been no partition within ihe meaning of section 25-A of the Income-tax Act. 
I agree wiih my learned brother in the direction for costs. l 





| V.P.S. Reference answered accordingly. 
T. (1942) 2 M.L J. 761: 10 LTR. : 2. (1944) 19 ITR. 126: I.L.R 23 Pat. 68, 
FLR. (1943) AIL 69 (P.C.), oe 3, AEA 11 LT.R 116: 48 Bom L,R. 56. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Jusma RacHAvA Rao. 
Kannukkakath Ahmad Koya Mollah .. Appellani® 


° U. 

The Calicut Municipal Council and another .. Respondents. 

Civil Procedure Code (V of 1908), Order 29, rule 1 of the power to allow withdrawal—Allowing 
withdrawal of second appeal to enable appellant to file a review application in the lower appellate Couri— If justified. 

The power to allow withdrawal of a suit is pr caamey deli with by the Code and unless the 
conditions prescribed by the Code do exist, the High Court no jurisdiction to allcw the withdrawal 
merely because unless that is done no review of the judgment and decree of the lower appellate court 
can be sought by a party and he will be put to considerable hardship. 

In second appeal before the High Court the appellant wished to withd:aw the appeal in order 
thathe might fileafresh suit for a declaration that thae had been no encroachment of Jand as 
contended by the Government, or file un application for review before the lower appellate Court, 
and he relied upon the report of a certain commissioner appointed by the High Court in an inter- 
locutory application which would go to show that there was no such encroachment. 

Held: The requirements of Order 93, rule 1 which have to be borne in mind in considering 
such a request for withdrawal are not ed in the present case. The Court cannot in order to 
enable the appellant to file a review application override the provisions of Order 2g, rule 1. Consi- 
derations of ip have no place in the applications of the provisions of the Code, where they are 
perfectly clear and on considerations of ip it is not to any Court to exercise inherent 
powers on matter specifically dealt with by the Civil ure Code itself. 

Appeal against the decree of the Subordinate Judge’s Court, South Malabar, 
at Kozhikode in A.S. No. 223 of 1946 preferred against the decree of the District 
Munsif Court, Kozhikode, in O.S. No. 1144 of 1942. 

K. P. Ramakrishna Aiyar and S. R. Subramania Atyar for Appellant. 

The Government Pleader (K. Kuitikrishna Menon) for Respondents. 


The Court delivered the following 
Jopemant.—The question raised in this case is as to an encroachment alleged 
against the plaintiff, the Molla of a certain mosque in Calicut by the defendants, 
the Calicut Municipal Council and the Collector of Malabar, representing the 
Provincial Government, Madras. The encroachment alleged against the plaintiff 
has been concurrently found by the courts below and in spite fe fairly long and 
strenuous argument on the part of Mr. Ramakrishna Aiyar, I am not inclined 
to disturb the finding of the Courts below. Mr. ishna Aiyar’s main point 
is that Exhibit D-g a certain letter written by his client to the Municipal Council 
in September, 1940, has been misread by the lower appellate Court as containin 
a certain admission by his client that the suit shop buildings were reconstruc 
some years back. I am not quite so sure however as the lower appellate Court 
that there is any such admission as is supposed by the lower appellate Court to exist 
in Exhibit D-3. At the same time I must say there is certainly other evidence on 
record on which it was competent to the lower appellate Court to arrive at its con- 
clusion concurrently with the trial Court that there was, in fact, an encroachment 
as alleged by the defendants. There is D.W. 1, the Commissioner who prepared 
the plan Exhibit P-29 and submitted his reports Exhibits P-29 (a) and Pao (b) 
and there is also the evidence of D.W. 2 the Town Surveyor, who made a report 
about the encroachment before suit. On these facts the learned Subordinate Judge 
has princi relied, besides dealing with the other‘oral evidence on record. 
I am not therefore prepared to disturb the finding of the courts below. eas 
_, Then Mr. Ramakrishna Aiyar urges that I might grant him permission to 
withdraw this second appeal in order that he might file a fresh suit for a declaration 
that there has been no encroachment ; that is because he says, since the institution 
of this second appeal a certain commissioner who has been appointed by this Court 
has discovered certain survey stones and rted upon their existence in the suit 
locality, which would go to ee that there been no encroachment at all on the 
part of the plaintiff. I am not satisfied that the report that has been submitted 
ne ed Be ee 


*3.A. No. 1398 of 1947. 25th April, 1950. 
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to this Court by the Commissioner appointed by it is matter on which I am 
entitled to act by way of additional evidence in this second appeal or by way of an 
inducement to me to allow a withdrawal of this suit by the plaintiff. The provisions 
of Order 41, rule 27, Civil Procedure Code, are not in my opinion satisfied in the 
present case and notwithstanding the order which a learned Judge of this Court 
made on a petition by the appellant, iprompi Commissioner who has since 
made a report of his own. I cannot say that conditions have been made out which 
would justify my reception of the report of that Commissioner as evidence for consi- 
deration in second appeal. Nor can I say that the mere fact that the suit is bound 
to fail on the merits of this second appeal is itself a good ground to enable me to 
allow the plaintiff to withdraw the present suit. What the learnéd counsel for 
the appellant says is that if the second appeal is allowed to be withdrawn his client 
will be in a position to apply for review of the judgment and decree of the lower 
appellate Court by bringing to its notice the additional material in the shape of 
the report by the Commissioner appointed by this Court in second appeal as dis- 
closing the existence of survey stones which would disprove the case oF encroach- 
ment alleged against him by the defendants in the present suit. I am not satisfied 
that the requirements of Order 23, rule 1 of the Code which have to be borne in. 
mind in considering a request of this description do at all stand fulfilled in the 
present case ; and it seems to me that I cannot, in order to enable the appellant 
to file a review petition, override the provisions of Order 23, rule 1 of the Code. 
The power to allow withdrawal of suits is specifically dealt with by the Code and 
unless the conditions prescribed by the Code do exist I have no jurisdiction to 
allow the withdrawal merely because unless that is done no review of the judgment 
and decree of the lower appellate Court can be sought by the plaintif! and the 
plaintiff will be put to considerable hardship. Considerations of hardship have 
no place in my opinion in the application of the provisions of the Code where they 
are perfectly clear and on considerations of hardship it is not open to any Court 
to exercise inherent powers on matters specifically dealt with by the Code itself. 


In these circumstances the second appeal fails and is dismissed with costs. 
No leave. 


K.C. ———— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present ;—Mer. Justiog HorwoiL. 
Ariangavu Pillai .. Petitioner * 


v. 
Nalamangai Ammal and another .. Respondents. 


Ciril Procedure Code (V af 1908), Order 41, rule 23—Remand wien justified—No material before af pellats 
Court for concluding that decres was wrong—Remand to make the trial Court to think over a mater once agein— 
If just fi. 


In a suit certain allegations were made against the present appellant that he had fabricated 
some secondary evidence. The trial Court dismissed the contention. There was an appeal which 
was dismissed and a second appeal against it to the High Court was pending. Meanwhile the 
respondent filed an application requesting the Court er section 476, Criminal Procedure Code, 
to file a complaint against appellant. The Court refused the request. On appeal under 
section 476-B of the Criminal Procedure Code the District Judge finding the lower court’s enquiry 
somewhat inadequate remanded the matter with a direction that the hen presiding Subordinate 
Judge (the successor to the Judge who had passed the prior order) should make such enquiry as he 
deemed fit and hear and decide whether a prosecution was necessary in the interests of justice. 


¢ 


Held, the remand under the circumstances was im A Under Order 41, rule 23, Civil 
Procedure Code, a remand can be ordered where appellate Court finds it necessary to set 
aside a decree and that can be done only if the has material for concluding that the decree was 


findings inquiry 
The District Judge could have himself suo moig enquired into the matter if he wished but he could ‘not 
direct the 8 te Court under the circumstances to make another inquiry. 


“CRP, No. 270 of 1949. 17th March, 1950. 
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Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the order of the District Court, Tirunelveli, dated 17h 
December, 1948, in C. M. A. No. 13 of 1948, preferred against the order of the 
Court of the Subordinate Judge, Tirunelveli, in O. P. No. 48 of 1947. 


V. Ramaswami Aiyar and V. Meanakshisuadaram for Petitioner. 
S. Ramachandra Atyar for Respondents. 
The Court delivered the following 


Jupoment.—The respondent made an allegation against the appellant that 
he had caused the disappearance of a ledger from the precincts of the Court and 
fabricated some secondary evidence. The same allegation was put forward oe 
the course of the suit in which the ledgers had been filed. The trial Court foun 
against the respondent. The respondent appealed and the appeal was dismissed. 
The second appeal to this Court is still pending. During the course of the appeal 
and second appeal, the ent filed this application, requesting the Court 
under section 476, Criminal ure Code, to file a complaint against the appel- 
lent. The Court, acting on very much the same evidence as it had in the course 
of the suit, concluded that the disappearance of the evidence was due to somebody 
acting on the part of the respondent and not of the appellant and that the secondary 
evidence was true. He therefore refused to file a complaint. On appeal under 
s-ction 476-B, the learned District Judge thought that the enquiry of the learned 
Subordinate Judge had been rather perfunctory ; so he allowed the appeal and 
remanded the suit, with a direction that the present Subordinate Judge (the 
successor to the Judge who had passed “the order ” refusing to complain) should 
make such enquiry as he deemed fit and hear and decide whether any prosecution 
or prosecutions were necessary in the interests of justice. 


Whatever the powers of remand may be, the learned Judge was not justified 
in ordering a remand under the circumstances. He did not feel himself in a posi- 
tion to give any definite finding on the questions before him ; but he thought that 
a further enquiry carried out by thé Subordinate Judge suo motu might produce 
something more definite on which he could act. The provisions of Order 41, rule 2 
were not therefore complied with, as a remand can be ordered only where the supe 
late Court finds it necessary to set aside a decree. That he can do only if he has 
material for concluding that the decree was wrong. Apart from this, however, 
clearly an appellate Court cannot direct the trial Court to think over a matter 
once again and give fresh findings on the same issues, giving some vague and general 
direction to make some further enquiry. The learned advocate for the respondents 
argues that the learned District Judge was justified in ordering what he did; because 
the wordi te ee port for that argument. The 
et directed the trial Cours to make wich enquiry as it deemed fit and 
hear decide whether any offences were prima facie established and whether any 
prosecution or prosecutions were necessary in the interests of justice. Those were 
the very matters which the trial Court had already considered. 

It may be open to the learned District Judge, in view of the fact that a complaint 
may be made suo motu as well as on applications from parties, to delve into the matter 
himself if he so wishes and decide on any fresh material that may be forthcoming as 
a result of his researches to complain or not to complain ; but he must do that himself 
and not direct the Subordinate Judge to do so. 


The petition is allowed and the appeal (C.M.A. No. 13 of 1948) remanded 
to the District Judge for fresh disposal in the light of the observations contained in 
this judgment. e costs of this civil revision petition will abide the result of the 
appeal 

K. C. Petition allowed. 


48 
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“IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice ViswANATHA SASTRY. 
Palaniyandi Chetty and others .. Appellants* 
v. 
Kandappa Goundan .. Respondent. 
Swit— Reference to arbitration pending swit without knowledge of Court—Atrcard whether binding—Arbitre- 
tior Ast (X f 134), sxctior 47, Proviso ard Croil Procedure Code (V of 1908), Order 23, rads 3. 
In a suit for a declaration of right of pathway as a cart track the lower court held on the 
evidence that the plaintiff should be held to have established his claim. But on the contention 


that pending the suit there wasa private’ reference to arbitration and an award which would 
operate as an adjustment or compromise of a suit under Order 33, rule 3, 


Held : That reference to arbitration pending a suit at the instance of the Court or without itë 
knowledge, still constituted an agreement between the parties to abide by the decision of the arbitrator’ 
and the award ofthe arbitrators tes asan adjustment or compromise within the meaning | 
Order 23, rule 3, Civil Procedure e. 

Arwnigs v. Bilaubramania, (1945) 1 M.L-J. 463 : I.L.R. 1946 Mad. 39, followed. 

But the award in question was not a complete decision of all'the matters in contioveérsy 


between the parties and was vague and indefinite with respect to the manner in which those rights 
have to be exercised and hence the decree of the Court is correct. 


Obiter: Chapter IV of the Arbitration Act is comprehensive and complete and covers 
all references to arbitration in pending suits and Chapter II does not apply to such references by its 
own force. ' 

Appeal against the ‘decree of the Court of the Subordinate Judge, Salem, in 
A.S. No. 145 of 1945 preferred against the decree of the Court of the District Munzsif, 
Sankaridrug at Salem, in O.S. No. 303 of 1942. - 


A. V. Narapanaswami Aiyar for Appellants. 
C. A. Vaidyalingam and T. Venkatadri for Respondent. 
The Court delivered the following 


Jopoment :—Defendants 1 to 11 are the appellants in this second appeal. 
The plaintiff sued for a declaration of his right of way along the pathway indicated 
as: ABCDEFGHJKL in ‘the plaint’ plan for his cattle, carts and men to go to 
his land and for an injunction restraining the defendants from interfering with 
his user of the pathway and for the restoration of the pathway at to its original 
condition. The suit has been decreed by the Courts below on the finding that 
the plaintiff was entitled to the right of way claimed by him and that the obstruc- 
tions and alterations caused by the defendants in the pathway so as to interfere with 
the plaintiff's exercise of his right of way were unjustified. There was a decree 
for a prohibitive and a mandatory injunction in favour of the plaintiff. ‘There is 
ample evidence in the case to support the finding of the lower appellate Court that 
the pathway in question was a pathway over which the plaintiff had the right 
claimed by him in his plaint. The mere fact that the way is shown as a pathway in 
respect of a considerable portion of the track is not conclusive of the matter and the 
evidence of the Tahsildar and the Revenue Inspector and the other witnesses is to 
the effect that there was a good cart track with rows of trees standing on each side 
of it and therefore the plaintiff must be held to have established his claim to use, 
the pathway as a cart track. 

Mr. Narayanaswami Aiyar argues that this issue is open to consideration by me 
in ‘this second appeal for the reason that there was a reference to arbitration of 
the disputes between the parties during the pendency of the suit in the trial Court 
and an award passed by the arbitrators which is marked as Exhibit P-16. His 
contention is that the reference pending the suit though not made at the instance of 
the Court or with its knowledge, still, constituted an agreement between the parties 
to abide by the decision of the arbitrators and the award of the arbitrators operates 
as an adjustment or compromise of the suit within the meaning of Order 23, 





+ S.A. No. 958 of 1947. 15th March, 1950. 
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rule 3, Civil Procedure Code. Before the enactment of the Arbitration Act of 1940 
it was held by a Full Bench of this Court in Subbaraju v. Venkataramaroju', that where 
the parlies to a pending suit have referred their difference to arbitration without an 
order of ihe Court and an award is made, a decree in terms of the award could be 
passed by the Court under Order 23, rule 3, Civil Procedure Code, even though the 
parties do not accept the award as binding upon them. This decision has been 
followed and applied to a similar case even after the enaciment of the Arbitration 
Act of 1 by a Division Bench of this Court in Arumuga v. Balasubramania*. ‘The 
learned Judges construed the language of the proviso to section 47 of the Arbitration 
Act, so as io make it applicable to a case where there has been a mere agreement 
to be bound by a future award and an award is given on such a reference. They 
held that Order 29, rule 3, was not confined to a case where after the award is made, 
the parties consent to its being filed as a compromise or adjustment of the pending 
suit and that the proviso to section 47 also did not bear that interpretation. Sitting 
singly I am bound by this decision though I consider that it is probable that the 
Legislature intended that a private reference to arbitration in a pending suit without 
the knowledge of the Court and without its direction which results in an award 
should not be made a rule of Court unless all the parties interested in the suit consent 
to the award being filed into Court as a compromise or adjustment of the suit. Indeed 
the Calcutta High Court had consistently taken that view before the Arbitration 
Act of 1940 cad the proviso to section 47 appears to confirm that view. The 
further question argued in the case whether a reference to arbitration in a pending 
suit is governed exclusively by Chapter IV of the Arbitration Act or whether 
Chapter II of the Act which deals with arbitrations without the intervention of a 
Court would also apply to references to arbitration in a pending suit does not fall 
for decision in this case. But my view is that Chapter IV is comprehensive and 
complete and covers all references to arbitrations in pending suits and Chapter II 
does not apply to such references by its own force. The provision in section 25 
of Chapter IV of the Act, applying the other provisions of the Act to arbitrations 
in pending suits, would be unnecessary if Chapter IV were not a self-contained 
provision regulating references to arbitration in pending suits. 

The point for consideration now is whether there has been an adjustment or 
compromise of the suit as a result of the award passed by the arbitrators. The 
award is not a complete decision of all the matters in controversy between the 
parties and is further vague and indefinite with respect to the rights claimed by 
the plaintiff and with reference to the manner in which those rights should be 
exercised. Having considered its provisions, I am of the opinion it has not decided 
all the matters in controversy between the parties. I do not, of course, rely upon 
the statement of the arbitrators themselves in Exhibits P-15 and P-15 {a) as to 
what was in their mind when they passed their award but I arrive at this conclu- 
sion on an interpretation of the pleadings in the case and the award passed by the. 
arbitrators. 

I therefore consider that the decree of the lower appellate Court is correct 
and that this second appeal should be dismissed with costs. (Leave refused.) 


K.C. a Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
'. PrReesnr :—Mnr. Justick GovinpA MENON AND Mr. Justia BASHEER AHMED 
Sa A f 
Raman Ambalam and others ..  Potitioners.* 
Criminal Procedure Cods (V of 1898), section 238—Charge of a graver offence—Conviction for a lesser 
offence which is a constituent part of the graver offence. 
A court or jury is entitled when the is for the graver offence to find the accused guilty 
of the constitu -at part of that off=nce. Ina trial for an offence under section gga read with section 397 


~e 








r. (1928) 55 M.L.J. 429: LLR. 51 Mad. 2. (1945) 1 M.L.J. 463: I.L-R. 1946 Mad.' 
800 (F.B.). 39. 
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of the Penal Code it is open to the jury to find the accused guilty of an offence under section 326 of 
the Penal Code. 


An offence under section 379 of the Penal Code, however, cannot be said to be one of the com- 
ponent parts constituting the major offence under section 394 Nor is it a minor offence in relation 
to section 326. A conviction, therefore, of the accused under section 379, where there is no separate 
charge for that offence is illegal and the conviction must be set aside. 


Pittikaiss Unni v. E npsror, (1902) I.L.R. 26 Mad. 248, followed. 


Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the Court of the 
Sessions Judge, Mathurai dated grd December, 1949, in C.A. No. 255 of 1949, 
refi against the order of the Court of the Second Assistant Sessions Judge, 
Mathurai division, dated 28th October, 1949, in S.C. No. 115 of 1949. 


C. K. Venkatanarasimham for Petitioners. 
The Public Prosecutor (V. T. Rangaswami Aiyangar) for the State. 
The Judgment of the Court was delivered by 


Govinda Menon, 7.—The petitioners were sentenced to various terms of imprison- 
ment by the learned Second Assistant Sessions Judge of Mathurai which sentences 
were confirmed on appeal by the learned Sessions Judge of the same division and 
in revision the question has been raised regarding the correctness of the convictions 
and sentences. 


The charges framed against them were that the first petitioner on or about 
the 27th January, 1949, at Sirumarudakanmoi of Ucharichanpaiti vil committed 
robbery of the property of one Sundararajan Ambalam along with the other two 
petitioners and that at the time of committing the said robbery, the first petitioner 
used a deadly weapon to wit an aruval and voluntarily caused grievous hurt to the 
said Sundararajan Ambalam thereby committing an offence under section 392 
read with section 397, Indian Penal Code. As against the other two petitioners, 
the charge was that they were conjointly concerned with the first petitioner in 
committing the robbery of the property of Sundararajan Ambalam and during 
the course of that concerted action, voluntarily caused hurt to Sundararajan 
Ambalam in committing the robbery and thereby committed an offence under 
section 394, Indian Penal Code. They were tried by the learned Assistant Sessions 
Judge with a jury as the offences were triable exclusively by jury. The unanimous 

ict of the jury was that the first petitioner was not guilty of an “offence” under 
section 392, Indian Penal Code, read with section 397, Indian Penal Code, but that 
he was guilty of voluntarily causing grievous hurt with a dangerous weapon to the 
said Sundararajan, an offence under section 326, Indian Penal Code. As against 
the second and third petitioners, the unanimous verdict of the jury was that they 
were not guilty of the offence under section 394, Indian Ptnal Code ; but were guilty 
of an offence under section 379, Indian Penal Code, theft of the articles belonging 
to the said Sundararajan Ambalam. The trial Court accepted this unanimous 
verdict and sentenced the first petitioner to rigorous imprisonment for four 
and the second and third petitioners to rigorous imprisonment for one year. These 
convictions and sentences were confirmed by the learned Sessions Judge of Mathurai 
and hence this revision. 


As the learned Assistant Sessions Judge has accepted the unanimous verdict 
of the jury which view has been endorsed by the learned Sessions Judge, it is not 
open to us to go into the correctness or otherwise of this verdict. e question 
is purely one of law, viz., whether as regards the first petitioner it is open to the 
jury in a trial for an offence under section 392 read with section 397, Indian Penal 
Code to return a verdict regarding an offence under section 326, Indian Penal 
Code, likewise as regards the second and third petitioners, whether it is o to 
the jury to return a verdict under section 379, Indian Penal Code, when the indict- 
ment related to an offence under section 394, Indian Penal Code. 


At the yery outset it has to. be mentioned that under section 536, Criminal 
Procedure Code, if an offence triable with the aid of assessors is tried by a jury the 
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trial shall not on that ground only be invalid ; so that if there had been separate 
charges under sections 326 and 379, Indian Penal Code, the trial in the Sessions 
Court would have been with the aid of assessors but as it has happened the trial 
was with the aid of a jury then this section lays down that the trial shall not be 
invalid on that ground only. Such being the case, it is open to the jury to try 
a case which would ordinarily be triable with the aid of assessors and there is no 
illegality or irregvlarity committed by such a trial alons. We have then to find 
out whether the jury were justified in returning a verdict on two sections of the 
Code of which the respective accused not been charged. In other words, can 
there be a conviction for the offences mentioned above without there being a charge 
and can a conviction on such a verdict be justified on legal grounds. Among 
that fasciculus of sections eine mihi forms of charges and joinder of charges, 
we have sections 237 and 238, Criminal Procedure Code, which deal with the state 
of circumstances when a person is charged with one offence, whether he can be 
convicted of another (section 237) and when a minor offence which is included 
in the offence charged is proved whether it can be made the subject of a conviction. 
Section 237 lays down that in the case mentioned in the previous section (section 
236) where an accused is charged with an offence and it appears in evidence that 
he committed a different offence for which he might have been charged under the 
provisions of that section, he may be convicted of the offence which he is shown 
to have committed although he was not charged with it. Section 238 (1) says 
that when a person is charged witb an offence consisting of several particulars, 
a combination of some only cf which constitutes a complete minor offence and 
such combination is proved, but the remaining particulars are not proved, he may 
be convicted of the minor offence, though he was not charged with it. In the 
me of these statutory provisions, we have to find out whether the sections with 
which the petitioners were respectively charged constituted combinations of minor 
offences or whether they without such integration, were each by itself offences 
which cannot be analysed into component minor misdemeanours. Taking first 
section 397, Indian Penal Code, it has to be observed that it is a mixture as it were 
of two different offences, viz., the offence of robbery and the offence of voluntarily 
causing grievous hurt with a dangerous weapon. An admixture of the various 
elements constituting each of these offences would by such mixture make out section 
397 and so far as sect‘on 394 is concerned, it is likewise a mixture of two different 
offences, viz., robbery and voluntarily causing hurt. Whereas section 397 con- 
templates a combination of robbery and grievous hurt, section 394 is an amalgam 
of robbery with simple hurt. It may be said that section 397 is a more aggravated 
form of section 394. If we analyse these sections into their component parts and if 
the provisions a on 238 (1), Criminal Procedure Code, are applied, then there 
is no difficulty whatever that a Court or a jury is entitled when the charge is for the 
graver offence to find the delinquent guilty of one of the constituent parts of that 
offence. Therefore apart from any decisions or other judicial authority, the statute 
itself makes the point clear and but for certain decisions of this Court, no doubt 
could have been entertained on this point. It is therefore necessary to refer to and 
consider the cases cited at the bar on this topic. 

In Patttkadan Ummarv v. Emperor}, Benson and Bhashyam Ai ar, JJ., consi- 
dered a similar point arising in a reference to this Court from a Seagal Judge 
under section 307, Criminal Procedure Code. What happened there was that 
two persons were charged before the Sessions Judge one of them alone with robbery, 
section 392 read with section 397, Indian Penal Code and both of them were charged 
under section 392. The jury returned a verdict that one of them was guilty of 
having voluntarily caused grievous hurt under section 325, Indian Penal Code, 
and there was a reference to the High Court under section 307, Criminal Procedure 
Code as well. On the question as to whether in such circumstances it is open to 
ee Court to go into the question of fact and find out whether the evidence 
justi the conclusion ad at by the jury, the learned Judges differed. 
Tenon, J., was of opinion that it was open to the Court to appreciate oie facts and 
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come to a conclusion whereas Bhashyam Aiyangar, J., took the contrary view. 
But both the learned Judges agreed on the next question that in a matter like this 
where the offence charged was a major one which itself was a mixture of two minor 
offences, it is open to the jury to return a verdict that the accused was guilty of 
one of the minor offences alone. It is stated that an offence under section 397, 
Indian Penal Code, is a compound offence and is constituted by the combination 
of two offences committed in one transaction, that is, ihe offence of voluntarily 
causing grievous hurt (section 325) and the offence of robbay (section 392) and 
Benson, J., held that he could see no reason for ing the conviction under 
section 325, Indian Penal Code, to be incorrect. B yam Aiyangar, J., was of 
opinion that if the Sessions Judge had also framed añ additional charge under 
section 925, the accused could have been tried by the Sessions Judge on that c 
alone under sub-section (g) of section 269, Criminal Procedure Code, with the aid 
of jurors or assessors. But appl ing sub-section () of section 238, Criminal Procedure 
Code, the learned Judge held that the accused was liable to be ccnvicted of the 
minor offence under section 325 without there being a separate charge under 
that section. The effect of section 238, according to the learned Judge, was to 
invest a jury trying an offence triable by a jury with authority to find as an incident 
to such trial that certain facts only are proved in the trial which facts constituted 
a minor offence and return a Poe w of guilty of such offence though such minor 
offence be not triable by a jury. Therefore it was open io the Sessions Judge to 
record judgment convicting the accused of such minor offence although he was 
not charged with it and tried on such a charge by the Sessions Judge with the aid 
of jurors or assessors. Whatever difference arose as regards the powers of this 
Court in hearing the appeal Miao ih to the right to appreciate questions of fact 
both the learned Judges were on this point, viz., ihat it was open in a trial 
for an offence under section 397, Indian Penal Code, to find the accused guilty 
of a minor offence, say, section 325, Indian Penal Code. 11 years later the same 
int arose before Ayling and Napier, JJ., in In re A. Mutyalw!, and in a short 
judgment the learned Judges held that it was ae to a jury to convict the accused 
of an offence under section 326, Indian Penal Code, when the charge was under 
a major section. The learned Judges sought support for this conclusion not only 
from Pattikadan Ummaru v. Emperor*, but also from two earlier decisions Queen- 
Empress v. Anga Valayan® and King-Emperor v. Krishna Iyer*. It is not necessary for 
us to analyse and find out whether the decision in Queen-Empress v. Anga Valayan®, 
and King Emperor v. Krishna Iyer‘, really afford substantial support to the view 
taken by the learned Judges. But certainly Pattkadan Ummaru v. Emperor’, 
afforded justification for the view taken by the learned Judges ; though we find 
in the judgment a statement to the effect that Benson, J., in Patitkadan Ummaru v. 
Emperor*, on this aspect of the case took a different view from that of Bhashyam 
Ai , J., our understanding of the above decision does not enable us to agree 
wilh this pistecnent of the learned Judges. But whatever that might be these 
learned Judges were also of opinion that where the accused was tried by a jury for 
an offence under section 397, Indian Penal Code, which was a combination of 
robbery and voluntarily causing grievous hurt, it was open to the jury to find 
him guilty of an offence under section 326 alone and therefore the Sessions Judge 
can accept that verdict and convict the accused of that offence. A single Judge; 
Srinivasa Aiyangar, J., in Arumuga Kons v. Emperor®, followed Paitikadan Ummaru 
v. Emperor*, and held that on a charge under sections 434, 392 and 397, Indian 
Penal Code while the jury returned a verdict of not guilty with regard to the 
counts under the said sections, they at the same time found the accused guilty of 
voluntarily causing hurt by a dangerous weapon, an offence triable b 
a Judge only with assessors, that the conviction or sentence in su 
a case should not be set aside or interfered with unless it is clear that 
the irregularity has led to some miscarriage of justice. The learned 
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Judge followed Pattikadan Ummaru v. Emperor}, and he refers to section 536 (1), 
Criminal Procedure Code. ‘ 
As against this trend of authority, we find a somewhat ever view taken in 
In re Ponniah Rowther? and Alli alias Venkatachala Mudaly v. Emperor*. In the 
earlier of these case Coutts-Trotter, C.J. and Mackay, J., laid down that on a 
charge of dacoity a conviction for hurt could not properly be the result because the 
essence of a charge of dacoity or robbery is the animus furandi. This case arose on 
a reference under section 307, Criminal Procedure Code, by the learned Sessions 
Judge of Trichinopoly, Mr. K. P. Lakshmana Rao (as he then was) where the 
accused were ron ages section 395, Indian Penal Code, and the jury unani- 
mously found the third accused guilty of causing grievous hurt with a dangerous 
“weapon and the other accused guilty of voluntarily causing hurt. On this reference 
this Court held as mentioned above. It will be seen that section 395, Indian Penal 
Code, cannot be said to be a combination of offences as section 397 is whereas as 
we have already stated section 397 is an of two different legal conceptions 
enacted in sections 396 and 325 or 326, Indian Penal Code, as the case may be. 
Section 395 is a single offence, viz., robbery committed by five or more persons 
conjointly and thus becomes the offence of dacoity. ere is no element of 
voluntarily causing hurt or grievous hurt in the composition of section 395. It 
is only an aggravated form of ‘theft or robbery and offences of a similar’ nature. 
Therefore it cannot be said that the decision in In re Ponniak Rowthsr* when properly 
understood and when the facts are clearly analysed, runs counter to the decision in 
Pattikadan Ummaru v. Emperor. On perusing the Sessions Judge’s order of reference 
we find that he has adverted to Patttkadan Ummaru v. Emperor), but as the charge 
against the accused in that case related only to offences under section 395 and not 
section 397, Indian Penal Code, we cannot say that this decision has in any way 
whittled down the authority of Pattikadam Ummaru v. Emperor’, followed as it is by 
another Bench in In re A. Mutyalu.4 Therefore we cannot accept the contention 
ut forward by learned counsel for the petitioners that Coutts-Trotter, C.J. and 
Y, J., have followed a different line of action and thought from what the 
learned Judges in Pattskadan Ummaru v. Emperor! adopted. The other case on which 
the learned counsel places:reliance and which according to him is against the trend 
of authority mentioned by us is the decision of Burn, J., in Alli alias Venkatachala 
Mudali v. Emperor.* The learned Judge held there that where the accused were 
charged with dacoity and the jury found them not guilty but returned a verdict of 
guilty for assault, they had no power to give a verdict of guilty for assault under 
section 352, Indian Penal Code, and the Sessions Judge had no power to accept 
such verdict. The judgment is a very short one and does not refer to any earlier 
cases on the point but in our opinion on the facts of the particular case, it cannot 
be held that the learned Judge came to a conclusion different from the trend of 
authority previously followed in this Court. Itis sufficient for us to state that section 
395, Indian Penal Code, cannot be said to be a combination of any offence with 
section 352 and therefore under section 298 (1), Criminal Procedure Code, it will 
not be open to the Court to find the acc guilty of a minor offence. These 
are the only cases of our Court referred to at the bar before us. But a decision 
of the Calcutta High Court in Meher Sheikh v. Emperor *, was brought to our notice by 
Mr. C.K. Venkatanarasimham. What was held there was that with regard to an 
offence under section 395, Indian Penal Code, it cannot be said that offences 
under sections 448 and 323, Indian Penal Code, are minor ones so as 
to be necessarily involved in a charge under section 395. We have already 
stated that it is difficult to say that section 395 is a combination of any 
other offence with section 323 or 448. The Calcutta decision can be said 
to be in the same line as the two Madras cases referred to by us—Inre 
Ponniah Rowther* and Alli alias Venkatachala Mudali v. Emperor?. it seems to 
us therefore that what the lower Court has done can be supported by the 
nm (1 LL.R. 26 Mad. 249. 1912) I.L.R. 97 Mad. 296. 
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authority of the earlier decisions of this Court and our reading and understanding 
of the later decisions cited at the Bar does not enable us to come to the conclusion 
that the reasoning in the earlier cases have either been dissented from or deviated 
in the subsequent cases. Even if it is to be held that the later decisions have taken 
a different view, we would with all due respect prefer the line of reasoning followed 
in Pattikadan Ummaru v. Emperor}. Such being the case and since the Courts below 
have followed the proper procedure we cannot say that the conviction of the first 
petitioner for an offence under section 325 is not justified. 

We have next to consider the convictions of petitioners 2 and 3 for an offence 
under section 379, Indian Penal Code. As remarked by us already the charge 
was under section 394, Indian Penal Code, in that these petitioners assisted the 
first petitioner in the act of robbery. The lower Courts ing with the jury 
have found that there was no robbery committed at all. the first petitioner 
has not committed robbery then it cannot be said that the second and third petitioners 
have abetted or assisted the commission of that offence. It is also clear that an 
offence under section 379, Indian Penal Code, cannot be said to be one of the 
component parts constituting the major offence under section 394 ; nor can it be 
said that section 379 is a minor offence in relation to section 326, Indian Penal 
Code. In those circumstances it seems to us that the second and third petitioners 
were prejudiced by being found guilty of an offence under section 379, Indian 
Penal Code, when there was no separate charge framed for that offence. As we 
are of opinion that there has been an illegality committed in ing the petitioners 
2 and 3 guilty of an offence under section 379, Indian Penal e, we set aside 
their convictions and sentences and direct that they be acquitted and set at liberty. 

We have next to see whether the sentence im on the first petitioner for 
causing grievous hurt is excessive as contended for by learned counsel. Had it not 
been for the circumstance that the first petitioner was.tried before the Assistant 
Sessions Judge with a jury for a major offence for which he has been found not 
guilty, the ordinary course would have been to have him tried before a First Class 
Magistrate for an offence under section 326, Indian Penal Code and if that were 
the case, the maximum sentence which that Magistrate could have inflicted would 
only be rigorous imprisonment for two years. We therefore reduce the sentence 
on the first S to rigorous imprisonment for two years. In other respects 


we confirm conviction. 
V.P.S. — Sentence om ist accused reduced, 
convictions and sentences of accused 
2 and 3 set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice SATYANARAYANA Rao. 
Rajarathna Vaduganatha Pillai ..  Poetitioner* 
o. ' 
Srinivasa Raghava Aiyangar and others .. Respondents. 


Couri-fees—Miner—Party to a decree through guardien—Swit to set aside. 

A quendam minor who impeaches a decree to which he was a party through a guardian and 
chooees the institution of a suit as the only mode of avoidance, he is bound to include in the plaint 
a prayer for setting aside the decree and he can be directed to pay court-fee under section 7 (iv-A) 
of the Court-fees Act. Hussain Sakib v. Ayesha Bibi, (1941) 1 MLJ. 800 : LLL.R. 1941 Mad. 775 
(F.B.), applied. 

Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the order of the Subordinate Judge Court, Kumbakonam, 
dated 14th April, 1948, in O. S. No. 16 of 1946. 

N. Rajagopala Aipanger for Petitioner. 

The Government Pleader (K. Kuttikrishna Menon), K. V. Ramachandra Aiyar, 
T. S. Venkatarama Aiyar and S. V. Venugopalachari for Respondents. 


1, (1902) LL.R. 26 Mad. 243. 
* CLR.P. No. 845 of 1948. _ 27th April, 1950. 
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The Court delivered the following 


Jonament.—The decision of the lower Court is correct. The Full Bench in 
Hussain Sahib v. Ayesha Bibit, decided that a quondam minor impeaching an alienation 
made by a certificated guardian without sanction of the Court is bound to sue to 
set aside the sale. This is not a case where the minor avoided the transaction 
by anything done before suit. He chose the institution of the suit as the only 
mode of avoidance and he is bound to include in the plaint a prayer for setti 
aside the transaction. The fact that the sanction is impeached on the groun 
of fraud and collusion would not make any difference. It would utmost be in the 
event of fraud being established a case where no sanction was obtained for the 
transfer, The view taken by the lower Court regarding the transaction is correct. 
The minor was a party to the decree through a guardian. He is therefore bound 
to sue to set aside the decree, and the Court-fee directed to be paid under section 
7 (IV-A) of the Court-Fees Act. The civil revision petition is dismissed with costs. 


V.S. — Petition dismissed: 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Jusricz VISWANATHA SASTRY. 


Kota Kanakayya and another .. Appellants* 
v. 
Kamepalli Lakshmayya and others .. Respondents. 
Civil Procedure Cods (V of 1908), Order 41, rule 23 (Madras) and Order 43, rule 1, clause (u)—Order 
of remand for taking further exdence tn a cass—Final decision tn the swit itself after remand—Subssquent appeal 


against of remand, whether permssibls 


A litigant has a right of appeal against an order of remand ; he has a right also to contest the 

i taken in a trial court pursuant to the order of remand ; these are independent legal 

rights and the exercise of one such right is no bar to the exercise of the other. The aggrieved party 

is not faced with alternative rights ; it is the same tight that he wishes to agitate both in the appeal 

against the order of remand and at the further stages of the trial after the remand. He has not lost 

the right to have an appeal against an order of remand merely because he has contested the litigation 
in the lower court after the remand. 

Munere ip a puit an order of remand was passed and it was carried out and the suit decided the 
remedy can appeal against the order of remand and not merely by way of a against 
the final decision in suit. The wide language of Order 41, rule ag, Get teseaee Cele as 
amended in Madras gives ample rights to the aggrieved party to file an appeal against an order of 
remand even after the final decision in the suit has been given. 

Venkatarama Aiyar v. Unnamalai Ammal, (1948) 2 M.L.J. 404 dissented from. 

Case-law reviewed. . ` 

Appeal against the order of the Court of the Subordinate Judge of Guntur 
dated roth July, 1947, in A. S. No. 343 of 1946, preferred against the decree of the 
Court of the Additional District Munsiff, Guntur, dated 24th June, 1946, in O. S. 
No. 364 of 1944. 

M.S. Ramachandra Rao for Appellants. 


V. Suryanarayana for Respondents. 
The Court delivered the following 


JupomenT.—Encouraged by a recent decision of Mack, J., in Venkatarama 
Aiyar v. Unnamalat Ammal*, Mr. V. delete neg! the ee for the 

ndents, raised a prelimi objection to the hearing of this appeal 
poorer of remand D area th lower appellate Court under Order 41, ee 
Civil Procedure Code. The argument is that the order of remand has been carried 
out and the suit decided and the remedy of the defendants, here appellants, is only 
by way of an appeal from the final decree. It is urged that this appeal against 
the order of remand has to be dismissed on that ground as was done by Mack, J., 


Il. (et) 1M.LJ. 800: I.L.R. (1941) Mad. 2. (1948) 2 M.LJ. 404. 
775 (F.B.). 
* A.A.O. No. 63 of 1948. 19th December, 1949. 
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in the case above cited and for the same reasons. While I appreciate the vigour of 

the judgment-of my learned brother, I venture, with respect, to think that, as an 

ression of legal principle, it is far from convincing. As I differ from hig judgment, 

it Is my duty and I shall endeavour to state as clearly as I can, the reasons which 
ve compelled me to come to a different conclusion. 


` Under the Civil Procedure Code of 1882 there was no provision for the passing 
of a preliminary decree and no adjudication came within the definition of a decree 
unless it decided the suit. Section 2 (2); Civil Procedure Code of 1908, provided 
for the passing of a preliminary decree which determined the rights of parties 
with regard to all or any of the matters in controversy in the suit though it did not 
completely dispose of the suit. Section 97 of the Code of 1908, provided that if a 
party ieved by a preliminary decree did not appeal from it, he would be 
ee a from disputing its correctness in any ap which might be preferred 
from the final decree. Section 562 of the Civil Procedure Code of 1882 empowered 
an appellate Court to remand a suit which had been disposed of on a preliminary 
point by the trial Court, if the appellate Court found the decision of the trial Court 
to be erroneous. Section 588, clause (28), Civil Procedure Code of 1882 gave a 
a right of appeal against an order of remand., ‘Under the Code of 1882 it had 
been held by Courts that a party aggrieved by an order of remand could object 
to its validity in an appeal agamst the final decree though he might have 
appealed against the order of remand under section 588, clause (28) but had not 
done so. Subba Sastri v. Balachandra Sastri1. There was also a dissent from this 
view in Subbalakshmamma v. Venkatrayudu®. When the Civil Procedure Code of 
1908 was enacted, the Legislature reproduced with slight variations the old sec- 
eee and 588, clause (28), Civil Procedure Code of 1882 in Order 41, rule 2g 
and er 43, rule 1, clause (u) respectively, of the new Code, and also added 
@ new provision in section 105 (2) precluding an appellant from taking on an 
‘appeal from the final decree any objection that might have been by way 
an appeal from an order of remand. The Madras High Court in the exercise 
of its rule-making powers amended -Order 41, rule 23, Civil Procedure Code, 
so as to empower an appellate Court to remand a suit even in a case where the 
trial Court had not disposed of it dn a preliminary point. By the amendment, 
this Court put an end to the ia feeasnable controversy that raged round orders 
of remand, whether they were passed under Order 41, rule 23, Civil Procedure 
Code, or under the inherent powers of the Court, on the decision of which point 
Paa the appealability of such orders. , Suffice it to say that in Madras 
orders of remand are now appealable under Order 43, rule 1, clause (u), 
Civil Procedure Code in all cases where an appeal would lie against the decree 
of the appellate Court. This resume of the history of legislation has been rendered 
necessary by the reliance placed by Mack, J., on certain decisions of the Calcutta 
Ce Court given before the coming into force of the Civil Procedure Code of 
1008. pain ; 
The Civil Procedure Code of 1g08 not only gives an ieved party a right 
of appeal pet a preliminary decree or an order of remand ia case ee 
decree of the apelate Court would have been open to appeal but also imposes 
this serious disability-on a litigant that if he does not SES an ap against the 
preliminary decrte or an order of remand, he is th precluded from disputing 
its correctness in an appeal from the final decree. ` There 1s no provision anywhere 
in the Code that takes away the right of d party to appeal from a'‘preliminary 
decree of an order of remand, if a final decree happens to be passed in the suit 
before the appeal against the preliminary decree or the order of remand is presented. 
Nor is there any provision in the Code, that an appeal against a prelimina 
decree or an order of, remand properly presented becomes defunct by the i 
Dra taal deere pending Me appl _I‘am_unable.to accept thé dictum of Mack, J., 
t : ` te 4 EP a 
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“it is necessary that these wide’ privileges of appeal should be exercised within the limits of 
reason and practicality ”’,. : $ 5 

the limits being evidently, those prescribed by learned Judges, according to their 
own notions of what is reasonable or practical. In my opinion, it is not legitimate 
for a Court to read into the statutory provisions granting a right of appeal, limita- - 
tions and disabilities which the Legislature has not thought fit to insert. Abroga- 
tion of a right of appeal given by statute cannot be imported by Courts for reasons 
founded on practical convenience. A right of a which is a substantial right 
conferred by statute, is not to be put in Seal ees because the purpose of 
granting a right of appeal does not appeal to the predilection of the Court. Mack, J., 
observes that 

“ the cycle of appeals, the law permits in India, have (sie) no parallel in the juristic history 
of any other country ”. K 
I am not so sure about this but in any case, itis a problem for the Legislature and 
is not to be solved by judicial abrogation of rights conferred by statutory enact- 
ments. 

I proceed to consider the other reasons given in support of his conclusion 
by Mack, J. The learned Judge observed that he would have entertained the 
appeal against the order of remand though it was filed after the final decree had 
been passed, 

“had the a ant signified his intention of appealing against the order of remand by applyi 
for stay and had doa refused—a most unlikely contingency ”. ea SEEN. 
I am unable, with respect, to see the point of this observation. The mar ey oaee 
evidently meant—indeed it is so stated in his judgment—that the appellant should 
have signified to the lower appellate Court his intention of appealing ainst the 
order of remand or applied to it for a stay of further proceedings. The lower 
appellate Court was officio when it passed the order of remand. There- 
is no provision in the Civil Procedure Code similar to Order 41, rule 6, empowering 
the lower appellate Court to stay the trial of a suit remanded by it, Even in appeals 
against orders of remand preferred to the High Court, stay of further trial cannot 
be had as of right. Onerous conditions may be imposed which an appellant might 
not find it possible to comply with. The maintainability of an appeal against an 
order of remand should not in my opinion, be made to de on the grant or 
refusal ‘of stay of further trial in the exercise of a Court’s discretion. 


Mack, J., further holds that if a person wants to avail himself of the privilege 
ofa ing against an order of remand he must do so before the final decree is 
. If he does not prefer an appeal betimes and obtain an order for stay of 
trial but submits, without protest, to the trial which ends in a decree, ! 
a “he must be deemed to have accepted the new basis and submitted to a fresh trial on that 
ooting.” 7 
Thereafter, it is not open to him to “ undermine ” the basis of the order of remand 
by an appeal from that order or from the final decree in the suit. His only remedy ; 
is to file an appeal from the final decree if he has any grievance against that decree, . 
So runs the argument, . Order 43, rule 1, clause @, does not.say that an order. 
of remand, shall be Eppen ble only if the case not been finally determined - 
by the trial Court hefore the date of the filing of the appeal. Nor does it say: 
that an appeal filed against an order of remand becomes infructuous if a final. 
decree happens to be passed during its pendency. It is not permissible for a Court , 
tọ import into the provisions of Orie 43, Tule 1, clause: (0), a limitation which, 
is not there found either. in express terms or by necessary implication. It is all. 
the more objectionable ‘to import such a limitation in the face of the stringent 
provision in section 105, clause (2), Civil Procedure Code, which precludes a 
party from questioning the propriety of an order of remand except on an appeal i 
referred against that order. The result of the Calcutta decisions relied upon: 
y cond) as being good law, even under the Civil Procedure Code-of 1908, | 
would be that if a. party, without any fault. of hisown,is unable to_appeal against. 
the order of remand -before the final decree on remand is-passed, he would lose 
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all opportunity of ever objecting to that order and at the same time be deprived 
of the right of appeal expressly conferred by Order 43, rule 1, clause (9, Civil 
Procedure Code. There might be delay in the grant of certified copies for filing 
an appeal against an order of remand. The trial Court or the appellate Court 
might refuse a stay of trial and the final decree in the suit might happen to be passed 
before the appeal from the order of remand is filed or is heard. In my opinion, 
it is erroneous to hold that the right of appeal given by Order 43, rule 1, clause 
ite ema an order of remand is taken away or nullified by the passing of a 

decree in the suit. An order of remand has an independent existence and is 
not submerged or dissolved in the final decree. A separate right of ap is 
provided against such an order. Not only is a right of appeal provided by 
Order 43, rule 1 clause (s) but an obligation is cast by section 105 (2), 
Civil Procedure Code, upon a person dissatisfied with an order of remand to 
appeal against it on pain of losing his right to object to the propriety or the 
correctness of the order or the findings on which it is based in the later stages of 
the litigation. 

It might happen that a person has no objection to the final decree provided 
the order of remand was right and his only objection may be to the order of remand 
itself. In so far as the final decree is consequential upon or merely carries out the 
directions contained in the order of remand, there is no reason why a litigant should 
put himself to the expense and trouble of appealing against the final decree when 
Order 48, rule 1, clause (u), gives him a rightofa against the order ofremand, 
specie when in the appeal against the decree he could not be heard to impugn. 
the correctness of the order of remand by reason of the bar imposed by section 105 (2), 
Civil Procedure Code. An appeal against an order of remand or pee a pre- 
liminary decree, would, if allowed, make an appeal against the final decree on the 
same grounds quite unn . The further trial after remand depends on the 
validity of the order of remand and if that order is set aside on appeal the final 
decree and indeed, all the proceedings taken under the remand order, would fall 
with it. I am aware that the doctrine, that subordinate and dependent decrees 
come to nothing when the decree on which they are dependent is set aside, should 
not be extended so as to operate beyond the diferent stages of the same suit or 
proceedings in view of the decision of the Judicial Committee in Naganna Naidu 
v. Vi 1yya!. But the final decree in pursuance of a preliminary decree 
or order of remand in the same suit is subordinate to and dependent on the prelimi- 
nary decree or the order of remand as the case may be. The appellate Court, 
if it has seisin of the appeal against a preliminary decree or an order of remand, 
has power to reverse or modify it and in this manner and to this extent, has also 
the power to affect the operation of the final decree passed in pursuance thereof. 


There is only one other aspect of the matter that has to be mentioned. Mack, J.» 
following the Calcutta decisions referred to in his judgment holds that the party 
affected by an order of remand must make his election as to the remedy he desires 
to pursue and if instead of appealing forthwith against the order of remand and 
applying for stay of trial, he chooses to allow the trial to go on and end in a final 
decree, he cannot thereafter turn round and “ undermine” the order of remand 
by presenting an appeal against it. I regret my inability to follow this reaso ing. 
There is no question here of choosing one of two inconsistent remedies. As already 
stated, the further proceedings under the order of remand might go on in the trial 
Court either because a party has not had sufficient time to file an appeal and 
obtain an order for a stay or because a stay of trial has been refused. tite be 
aed in rce Arase et Mie Baty oo anaa ne oe ea E 
allowing the case to go for default against him takes his stand on it and precludes 
himself from a ing against the order of remand if the final decree happens to 
be passed ? e trial after remand takes place pursuant to the direction of the 
Pe Court remanding the case without any reference to the inclinations 
of the parties. Itis news to me that a person who pays the amount or surrenders 
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possession of the property decreed precludes himself from appealing against the 
decree and yet this is what the argument for the respondents comes to. There is 
no question here of a choice between alternative and inconsistent or mutually 
exclusive remedies ; the litigant has a right of appeal against an order of remand ; 
he has a right also to contest the proceedings taken in the trial Court pursuant 
to the order of remand ; these are independent legal rights and the exercise of one 
such right is no bar to the exercise of other. The aggrieved party is not even 
faced with alternative rights ; it is the same right that he wishes to agitate both 
Be the Spies paina the order o and end ai e Gee eee 
after the remand. He has not lost his right to have an appeal against an order of 
remand merely because he has contested the litigation in the lower Court after 
the remand. 


I have so far discussed the matter with reference to the language of section 105, 
clause (2) and Order 43, rule 1, clause (u), Civil Procedure Code, and the general 
principles of law applicable to the case. I now turn to the authorities. In 
Lakshmi v. Manidsvit, it was held by Sundara Aiyar and Phillips, JJ., that an 
appeal against an order of remand could be filed and heard even though a final 
decree co uential on the remand order had been passed. The learned Judges 
pointed out that a right or jurisdiction conferred by Statute could not be taken 
away or cut down except by express words or by necessary implication. They 
also held that if the order of remand was reversed on the appeal preferred against it, 
the subsequent decree or order which depended for its validity on the earlier 
order of remand would ipso facto cease to have any force. The previous decisions 
of this Court as well as three of the four decisions of the Calcutta h Court relied 
upon by Mack, J., were all considered by the learned Judges before they arrived 
at a conclusion contrary to that reached by Mack, J. The decision in Lakshmi 
v. Manidsvi! was followed by another Bench of this Court in Ramten v. Veerappudian*, 
where again the learned Judges declined to adopt the view of the cutta 
High Court and held that the right of a party to prefer an appeal against a preli- 

i decree was not lost by reason of the of a final decree before the 
ap was presented. I do not see any difference between a preliminary decree 
and an order of remand so far as this question of appealability is concerned. In 
Manicka Pillai v. Makudam Bathummal*, Wallace, }., held in revision under section 115, 
Civil Procedure Code, that it was competent to this Court to set aside an order of 
the lower Court setting aside the dismissal of a suit for default of appearnce of 
the plaintiff, even tho the suit had been tried and decreed by the trial Court 
after the date of the order setting aside the dismissal for default. Perhaps I would 
not have exercised my discretion in the same way as the learned Judge in the cir- 
cumstances of that case. The decision, however, is an authority on the point that 
where an order is brought before this Court in revision or appeal, the mere fact that 
further proceedings have gone on in the Court below and have resulted in a final 
decree or order would not stand in the way of this Court interfering in revision or 
on appeal with the order brought up before it. If the High Court reverses the order 
of the lower Court the subsequent proceedings conducted in the trial Court which 
depend for their validity on the order which is set aside by this Court would also 
cease to have operation or effect. In Arunachala Iyer v. Louis Dreyfus and Cot., 
Ramesam and Cornish, JJ., followed Ramien v. Vesrappudian*®, and observed that 

“Cit has always been held in this Court that an appeal against a preliminary order if allowed 
makes an ap against a final order on the same grounds unnecessary though another appeal may 
have to be filed if it has reference to what happened after the preliminary order was passed.” 

In Sundaram Chettiar v. Valliammal®, Beasley, C.J., and King, J., followed the 
principle of the decisions in Lakshmi v. Mamdsvi1, and Ramisn v. Veerapudian® 
and held that it was competent to a Division Bench of this Court hearing 
an appeal under clause 15 of the Letters Patent from an order of a 
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single Judge déclining to grant unconditional leave-to defend a -suit filed 
under the summary chapter of the Original Side Rules; to grant a stay of 
execution of the decree passed pursuant to the order. declining to grant- 
unconditional leave to defend. The learned Judges acted on: the view that if the. 
order refusing to grant unconditional leave to defend was found to be erroneous me 
was set aside on appeal, the result would be to render the decree passed as 
consequence of the refusal of leave to defend ineffective, even though the dre 
itself had not been appealed against. The decisions of this Court cited above are 
binding upon me as they were binding on Mack, J. I would have directed the 
papers in this case to be placed before Lordship the Chief Justice for directions 
as to the case being posted before a Division Bench if I entertained any doubt 
about the correctness of the previous decisions of this Court or the legal principles - 
applicable to the case. I follow the previous decisions of this Court cited above and 
I regretfully differ from the ruling of Mack, J., in Venkatarama Aiyar v. Unnamalai 
Ammal! 


The decisions of the Calcutta High Court on some of which Mack, J., purported 
to rely are by no means unanimous in their statement of the principle ‘underlyi 
their conclusion. In jatinga Valley Tea Co. v. Chera Tea Co., which was an spose 

t an order of remand, the High Court set aside an ‘order of remand even 
though the suit had been tried and dismissed after the date of the order of remand. 
The Court held that the proceedings taken by the Court of first instance after the 
rémand and paag the hearing of the appeal fell with the reversal of the order: 
of remand by the High Court. Twenty years later came the decision in Madhusudhan 
fois eel earn on relied upon by Mack, J. The Court held that if a 

arty decided to avail himself of the privilege conferred by section 588 (28) 
emer to Order 43, rule ie clause (u)j in relation to an order of 
remand, he ought to do so beire thie final disposal of the suit. It was further © 
held that if the suit was di of, his only remedy was to appeal from the final ` 
decrece in the suit. e decision in- Madhusudan Sen v. Kamintkanta Sen? - 
was also applied by the Calcutta High Court to appeals from preliminary decrees - 
preferred after the passing of final decree. It is unnecessary to examine the later 
Calcutta decisions relied upon by Mack, J., in view of the Full Bench decision 
of five Judges in Taleb Ali v. Abdul Aziz’ holding that an a from a preliminary - 
decree was competent even if a final decree had been c before the appeal was 
presented. It was further held that it was unnecessary for a party ‘aggrieved by a’ 
preliminary decree to appeal both from that decree and inst the final decree 
cole baciatl passed-in order to maintain his appeal against preliminary decree. : 
This decision was perhaps not brought to the notice of my learned brother. I 
consider that the same rule should apply to an appeal against an order of remand. 


A Full Bench of the Allahabad High Court dissented from the decisions of, 

the Calcutta High Court relied upon by Mack, J., and held in Uman Kunwari .v. 
Jarbandhan*, that the fact the suit had been decided by the Court of first instarice , 
in compliance with an order of remand made under section 562, Civil Procedure , 
Code, (Order 41, rule 23) was no bar to the peal. a so an appeal from an order. 
of remand or to the hearing of such an appeal so doing, the learned Judges 
of the Full Bench followed the opinion of ee J., in Rameshar Singh v. Sheodin, 
Singh®. Yet another Full Bench of the Allahabs ` Court took the same view 
in Kankatyalal v. Tribsni Sahai”. The principle E ese decisions is that where 
an order of remand is appealed against and that order set aside on appeal,, the 
su uent proceedings cọnducted in pursuance of the order of remand are 
nsidered to be subordinate and dependent proceedings liable to be superseded 

u the reversal of the order'of remand’ which was the subject-matter of appeal 
before the superior tribunal. In Gurmukh Calas v. Skiv Ram", in Wahidunnissa- Ve 
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Dip Narain Pershad', in Basawant M Raja v. Ke biome Motiwale?, 
and in Madhaorao v. Eknathrao*, the other High Courts have taken the same view 
as this Court in Lakshmi v. Manidevi*t. I am not prepared to disturb this settled 
rule. 

On the merits I am of the opinion that the order of the lower appellate Court 
is perfectly justified in view of the wide language of Order 41, rule 23, Civil Procedure 
Code, as amended in Madras. Section 123 of the Transfer of Property Act requires 
that a gift of immoveable property must be effected by a registered instrument 
signed by or on behalf of the donor and attested by at least two witnesses. Section 68 
of the Indian Evidence Act requires that a document required by law to be attested 
shall not be used as evidence until one attesting witness at least has been called 
for the purpose of proving its execution. There was an issue raised after the 
remand as to whether the deed of gift was properly and validly executed. The 
learned District Munsiff was of the opinion that the deed of zik did not require 
to be proved by the evidence of any attestor and. that the evidence of the donee 
herself was societ to prove the deed of gift. Evidently this erroneous view 
of the learned District Munaiff influenced the course of the trial and the necessary 
evidence required by law was not placed before the Court. It must here be ' 
observed that no plea as regards the invalidity of the execution of the gift- deed 
was raised when the suit was originally tried or on appeal when the order of remand 
was made. It is only among the issues raised in the suit after the order of remand 
that an issue as regards the validity of the gift was framed. In these circumstances 
it seems to me that the plaintiffs were misled by the absence of any specific plea 
in the written statement filed by the defendants, though having regard to the 
frame of the issue, the burden was cast upon them of proving the due execution 
of the gift deed. I hold that the app et Court was justified in remanding the 
case for trial on issue (3) as regards the validity of the execution of the gift deed. 

I therefore confirm the decision of the lower appellate Court and dismiss 
this Civil Miscellancous Appeal with costs. a 

No leave. 

` KG. i ; — ` Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


P Present :—Mnr. P. V. RAJAMANNAR, Chisf Justice AND Mr. Jusricz VISWANATHA 
ASTRI j 


Mohammad Ismail Maracair i .. Petitionsr* 
Da 
Wazir Bi Bi Saheba .. Respondent. 
Civil Procedure Code (V of 1908), Section 1932- (1 “ Customs and manners the country ’'— 
Meaning—. icati woman entitled to exemption personal appearance for pes on com- 


` a 

mussion—Coaniderations for grant of—Persoral “ appearance ' and ‘' personal attendance” —Dustenction, if any. 

“The customs and manners of the country” in section 192 (1) Civil Procedure Code, mean 
the customs and manners of the different communities and classes and sections of the people in the 
country. net rap ire peti atcsed yes ker cutar and mandew ofa icular locality, certain 
familics,say of a noble rank, observe But it is difficult to speak of the customs and manners 
of a particular lady. The question whether any woman falls within the category of women 
mentioned in section 132 (1) is really one of fact. Once that question of fact is déided and it is 
found that a particular woman falls within the class mentioned in section 19’ (1), she is entitled to 
exemption from “personal appearance” in Court. The Code does not make any distinction 
between “‘ appearance ” and “ attendance ”. i 

Salma Bi y. Makomed Ebrahim Sakib, (1949) 2 M.L.J. 517, dimented from. 
- | A commision to examine a person who falls within the class of women described in sectidn 192 
(1) should issue as a matter of course, almost` as of right both ‘when such a person is a party toa 
suit or petition as well as when she is a witness summoned by any of the parties to a mit, t 
when the application for her examination is made mala fide and would améunt to‘an abuse of 
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of the Court. The court can refuse to grant the application of a woman who though she may 

to a community which observes gosha has herself doned the custom, to be examined on 

ion, when she is herse a perty 10 the far- In such a case there is no question of the court 
compelling her to give evidence. she wants to support her case with her own evidence there is 
no reason why she should be given the indulgence which she does not deserve. 


Though the custom of is not observed as strictly as before by the members of the 
Muslim community in the State of Madras it would be rash to hold that the custom has become 
obsolete and has been entirely abandoned by the Muslım community in the State of Madras. 


eo here compl a woman who belongs to a community which still observes gosha y 

but w PEPEE A abandoned that custom 1s entitled to claim exemption from appear- 
change in the mode of life of a particular lady can be taken into consideration in exercising 

a foe betes a ee 


‘There could be no conceivable objection on the ground of an encroachment on the right conferred 
byi section 192 (1), to the trial Judge himself, taking taking evidence, say, yn the residence of such a woman. 

Where such a person submits to an examination on commision outmde her residence, there is no 
reason why ‘she should object to her being examined by the trial Judge himself in his chambers or 
in the Court room after excluding the general public from it altogether. 

Petition under section 115 of Act V of 1908 p i Engh the High Court will 

be pleased to revise the Order of the Court of the ct Munsiff of Vellore, in 
_ I. A. No. gog of 1949, in O. S. No. 406 of 1948. 


G. R. Fagadisa Aiyar for Petitioner. 
A. Viswanatha Aiyar and D. C. Krishnamurthi for Respondent. 


The Judgment of the Court was delivered by 

Ths Chisf Fustics—This is a petition for revising the Order of the District 
Munsiff of Vellore directing that plaintiff in O. S. No. 406 of 1948 on his file 
be examined on commission in the house of the counsel for the defendant. An advo- 
cate was appointed commissioner to examine her. The suit was for the recovery 
of a jewel or its value, and the amount alleged to be due on a hand loan from the 
defendant. In the affidavit filed by the plaintiff in support of the application for 
the issue of a commission to examine her, she stated that she was a Muslim gosha 
lady and according to the law and custom among her people, she did not attend 
Court. She pra that she may be examined at her residence. The defendant 
filed a counter-affidavit in which he did not deny the statement of the plaintiff that 
she was a purdanashin lady. The appliction was, however, opposed on the ground 
that its purpose was to substitute some one else in place of the plaintiff behind the 
purdah. It was su that the plaintiff should be made to appear in Court 
and depose before the Court after the work of the day was over, if necessary, in 
camera. The District Munsiff made the following cryptic order: 

“ Itis alleged that the intiff might be examined on commission in the house of P. K. Chandra- 


sckhara Aiyar, counsel for defendant. Therefore, Mr. ,N. Subramania Sastri, Advocate, is appointed 
as commissioner to examine plaintiff on commission’ 


The defendant seeks to have this order rered, 


It is difficult to understand what the Munsiff meant in saying that it was 
alleged that the plaintiff might be examined in the house of the counsel for the defen- 
dant. Possibly he meant that it was agreed by both sides. If that be so, the 
defendant is not now entitled to complain and the petition must be dismissed. But 
the petition before us was argued on the assumption that there was no such agrec- 
ment. When the revision petition came on for hearing before Krishnaswami 
Nayudu, J., the learned Judge considered that the revision petition raised a ques- 
tion which it was desirable should be decided by a Division Bench, because of 
the conflicting views taken by single J of this Court as to the scope and 
extent of the slung ene section 132 (1) of the Civil Procedure Code in- 
after referred to as the 


Section 132 (1) of the Code runs thus :— 


“ Wamen who, according to the custom and manners of the country ought not to be compelled 
to appear in public shall be exempt from personal appearance in Court ”. 
The question whether any woman falls within the category of women mentioned 
in this provision is really a question of fact. Ordinarily Courts have not: found 
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any difficulty in de ining this question. But there are some observations in 
the recent decision of Mack, J., in Salma Biv. Mohammed Ebrahim Saheb}, to which 
Iam constrained to refer, because they do not accord with the interpretation 
placed on the section by the Courts in India so far. The learned Ju said : 


“ As I read section 192 (1) it is not the custom and manners or habits of a particular individual 

lady which has to be taken into consideration or the customs and manners of a family or a small com- 
munity but the customs and manners of the country as a whole ”. 
While I entirely agree that the habits of a particular lady cannot be taken into 
consideration, L fail to see how one can speak of the ‘customs and manners’ of 
a particular lady. I must dissent from the statement that the customs and manners 
of a family or a small community should never be taken into consideration. 
In a country like India the customs and manners prevailing in one part of 
the country differ largely from those prevailing in other parts. Even among 
persons of the same religious persuasion, such differences can be perceived. Taking 
the very case of gosha, this custom is very much prevalent even among Hindu 
women in Northern India, while it is practically absent in Southern India. In 
my opinion, the customs and manners of the country mean the customs and manners 
of the different communities and classes and sections of the people in the country. 
It may also be that preset to the customs and manners of a particular locality, 
certain families, say of a noble rank, observe gosha. Actually we find that several 
of the decided cases relate to Hindu women of whom it cannot certainly be said 
that there is a universal custom of gosha obtaining throughout the country. 


The learned Judge went on to say that customs and manners of a country 
go on changing. I agree. And I also agree that in order to decide whether a 
particular woman is or is not entitled to the benefit of section 132 (1), the customs 
and manners of the country prevailing at the time the Courts are called upon to, 
apply it should be the criterion and not the customs and manners which might 
have prevailed ago, but which had become completely obsolete. This 
construction of the section is not really a fresh judicial interpretation, but the only 
reasonable interpretation. The learned Judge found it difficult to be bound 
in the year 1949 by decisions arian the year 1899 as regards the interpreta- 
tion of section 132 of the Code. If he meant that a decision holding that a woman 
of a particular community ought not to be compelled to appear in pubilic accord- 
ing to the customs and manners of the country then prevailing cannot be binding 
for all time as women of that community, I agree. But once the question 
of fact is decided and it is found that a particular woman falls within the class 
mentioned in section 132 (1), I fail to see why we should disregard the interpreta- 
tion of the scope of the provisions by the learned Judges in 1899. 


I am also unable to agree with the learned Judge in taking judicial notice of 
a complete change in the cutstoms and manners of the Muslim community in 
the State of Madras as regards the custom of gosha. Though it is true that there 
are instances of Muslim ladies taking part in public life and following professions 
like law and medicine and though it is also true that the custom is not being observed 
as strictly as before, I think it would be rash to hold that the custom of gosha has 
become obsolete and has been entirely abandoned by the Muslim community in the 
State of Madras. Exceptions only emphasise the general rule and do not abrogate 
it. A difficult question might arise in the case of a woman who belongs to a com- 
munity which still observes gosha generally, but who has herself completely aban- 
doned that custom. Is such a woman entitled to the exemption under section 
132 (1)? In Solomon v. Jyotsna Ghosal?, Greaves, J., held that section 132 (1) would 
cover the case of a woman who belongs to a class and community observing purdah, 
but who has abandoned it. In the case before him there was evidence that the 
lady had entirely abandoned the protection of the purdah and was accustomed 
to freely appear in public and go about in society. Nevertheless, the learned Judge 
thought that she ought not to be compelled to appear in the witness-box, because 
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regard should be had to the feelings of her class. In Kissen. Lal Kankoria v. Pury 
Shotiam Das Halwasiya!, a lady who was found as a fact to be a purdanashin lady 
was held to be entitled to the exemption under section 132 (1), though she did 
not observe strict purdah and often went out in public and even attended Court. 
But in Balakeskwan Debt v. Fnanananda j¢7, a Division Bench was inclined to 
make an exception in the case of pee AN though she belonged to a community 
which observed gosha had herself completely abandoned that custom. They said : 
-“ No doubt a pardanashrn lady may completely alter her mode of life and cease to be included in 
the statutory description of ‘ women, who, i to customs and manners of the country, 
ought not to be compelled to in public.’ When this transformation has taken place, she 
can no longer claim, as of right, the statutory exemption formulated ın section rg2”. a 
In the particular case before them, the learned Judge thought that mere previous 
appearance in public would not amount to such a transformation as to deprive 
her of the statutory protection. I refrain from expressing my final opinion on this 
point, because it does not arise in this case. Mr. Jagadisa Aiyar for the petitioner 
conceded that the respondent riot only belonged to a community eae gosha, 
but also that she herself was a in lady. I am, however, inclined to take 
this circumstance, namely, a ae in the mode of life of a particular lady, into 
‘consideration in exercising discretion in the grant of a prayer from her for being 
examined on commission, 
There has been some divergence of opinion as to the meaning of the words 
“ personal appearance’. Lort-Williams, J., in Bilasroy Serowges, In ret, construed ap- 
pearance to mean coming forth into view or becoming visible to the public gaze. 
He therefore understood section 192 (1) as providing that a lady who according to 
the customs and manners of the country ought not to be compelled to appear in 
public shall be exempt from personal appearance in Court, i.s., from being exposed 
to the public gaze, but such person was not exempt from attendance in court. 
This distinction of his between ‘ appearance’ and ‘attendance’ has not found 
general acceptance, though Balgden, J., in Mariambai v. Abdul Hamid‘, was inclined 
to think that there was some difference between ‘ attendance’ and ‘ appearance’. 
Personally I think that whatever difference there might be etymologically the 
Code does not appear to make any distinction between the two. In Order 26, 
rule (1), there is reference to persons exempted under the Code from ‘ spice 
the Court’, obviously referring to persons coming within the classes mention 
in sections 132 and 133 who are exempted from appearance in Court (vids also 
Kissen Lal Kankoria v. Purshottam Das Halwasiya1, Sundar Devi v. Dattatraya Narhar® 
and the observations of Mack, J., in Salma Biv. Mohammed Ebrahim Saheb es 


The next question relates to the issue of a commission to examine a person 
who falls within the class of women described in section 192 (1). There is pre- 
ponderance of authority that a commission should issue as a matter of course, 
almost as of right both when such a person is a party to a suit or petition as well 
as when she is a witness summoned by any of the parties to a suit. There are 
three decisions of single Judges of this Court taking this view, namely, Valai Nachiar 
v. A. K. R. M. M. Meiappa Chetti? (Srinivasa Ayyangar, J.), C.R.P. No. 1345 of 
1948 (Chandra Reddi, J.) and C.R.P. No. 1072 of 1 va Rao, ate In 
Sundar Devi v. Dattatraya Narkar*, Niamat-ullah and Rachhpal Si . held 
that the exemption from personal appearance under this section is a ae which 
no court has power to refuse and applies to parties as well as witnesses and that 
it was a right of a purdanashin lady to say that if she is to be examined, her state- 
ment should be taken on commission. No reported case has been brought to our 
notice in which it bas been held that the court can in the exercise of its discretion 
refuse to issue a commission to a woman falling within the exempted class, except 
of course, when the court is convinced that the application for her examination 
ee a Se se 
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is made mala fide and would amount to an abuse of the process of the court. Per- 
sonally speaking, I am inclined to make another exception. The .Court can refuse 
"to grant the application of a woman-who though she may belong’ to a’ community 
which observes gosha has herself abandoned the custom, to be examined on com- 
“mission, when she is herself a party to the suit. In such a case there is no question 
of the court apeing hér to give evidence. If she’ wants to support her case 
with her own evidence there is no reason why she should be given the indulgence 
which she does not déserve and I may add that no decision has gone to the length 
of holding that the court cannot permit such a person to give evidence in court. 


“The ‘question still remains if there cannot be found some way to enable the 
trial Judge at least to listen to the evidence of such a n without infringing 
her right under section 132 (1) of the Code. Obviously, when such a person submits 
to an examination on commission, she also submits to appearance (though under a 
purdah) before the commissioner appointed to take her evidence, counsel on either 
side and the parties, probably others instructing counsel. To this extent it is clear 
that she is willing to give evidence before strangers. If so, I fail to see why she 
should refuse to give evidence outside her residence before the same persons as in 
a commission except that the trial Judge would take the place of the commissioner. 
She cannot decline to be examined at any place other than of her own choice, 
Khitipatiroy v. Dharani Mohan Mookerjes!. As indicated in a recent judgment of the 
Bombay High Court in Mariambi v. Abdul Hamid?, there could be no conceivable 
objection on the ground of an encroachment on the right conferred by section 
-132 (1) to the trial Judge himself taking evidence, say, in the residence of such a 
person. In the case before us, the respondent is apparently quite willing to go 
to the house of the counsel for the petitioner and give evidence before a commis- 
sioner. On principle I see no difference between the house of the opponent’s 
counsel and the chambers of the trial Judge. In both cases the lady has to leave 
her house and go to another place. The general public can be shut out from the 
Judge’s Chambers as effectively as, if not more from the residence of the 
opposing counsel. This would be equally so even if the examination takes place in 
the court room itself; but after excluding the general public from it altogether. 
During the examination except the trial Judge and officers of Court and the counsel 
and parties, others would not be present. There is virtually no difference between 
such an examination and an examination on commission. But such a course 
would have the great advantage of enabling the trial Judge to listen to the deposi- 
tion. I venture to think that such a course would not infringe the provision of 
section 132 (1) of the Code. f 


Coming to the present case, I am not certain if the order of the lower court 
was made by consent. If so, it must stand. Otherwise I modify the order of the 
lower court by directing the respondent to be examined either in the chambers 
of the Munsif or in the court room after excluding the members of the general 
public. 


Viswanatha Sastri, 7.—I entirely agree. 
K.S. Appeal dismissed. 


"i. '(1921) LL.R. 48 Cal. 448. 2. ALR 1946 Bom. 340. 
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[THE SUPREME COURT OF INDIA]. 
(Under Article 32 of the Constitution for a Writ of Prohibition and Certiorart). 


Present :—H. J. Kania, Chief Justice, S. Faz Arr, M. PATANJALI SASTRI, 
Mrmramannp Manajan, B. K. Muxazrjea, anb S. R. Das, JJ. 


Romesh Thappar .. Petitioner* 
D. 
The State of Madras .. Opposite Party. 
Madras Maintenance of Public Order Act (EXIT of 1 ie 1-A)—Vali o aie 
section 9 (I-A) prohibiting entry into circulahon ta State as ofa journal—How far violation 
rein yale Ce 22 aloe ou Gln or Sarni Cours and EG 


— Direct approach to Supreme anthout resort to High Cssert—Permisst bility. 


On the question whether an order under section g (1-A) of the Madras Maintenance of Public 
Order Act prohibiting entry into and circulanon in the State of Madras of a Weekly gosal 
violates the fundamental rights of freedom of speech and expression guaranteed under Article 19 of 
the Constitution of India, 


Held (Fazl Ali, J., dissenting) : Unless a law restricting freedom of speech and expression is 
directed solely against the undermining, ot the security of the Stat or the overthrow of it, such law 
cannot fall within the reservation under clause (2) of Article 19 of the Constitution although the 
restrictions which it seeks to impose may have been conceived erally in the interests of public 
order. It follows that under section g (1-A) of the Madras tamenni of Public Order Act, 
1949, which authorises ımposition of restricuons for the wide purpose of securing public safety or 
the maintenance of public order falls outside the scope of authorised restrictions under clause (2) 
of Article 19 and is therefore void and unconstitutional, 


Where a law purports to authorise the imposition of restrictions on a ee oe 
wide enough to cover restrictions both within and without the limits of constitutionally permusib 
legislative action affecting such right, it is not possible to uphold it even so far as it may be a plied 
within the Constitutional limits as it is not severable. So long as the possibility of its being applied to 
purposes not sanctioned by the Constitution cannot be ruled out it must be held to be wholly unconsti- 
tutional and void. Ino words clause (2) of Article 19 having allowed the impomtion of restric- 
tions on the freedom of speech and expression only in cases Shee dange to public security is involved 
an enactment which ıs capable of being applied to cases where no such danger could arise, cannot 
be held to be constitutional and valid to any extent. 


An order under ection g (1) of the Madras Maintenance of Public Order Act probibiting 
the entry and circulation of the petitioner’s journal in the State of Madras must be quashed. 


Freedom of merh and expression includes freedom of propagation of ideas and that freedom 
is ensured by the of circulation, 


Article g2 of the Constitution of India does not m confer power on the Supreme Court as 
Article 226 does on the High Courts, to issue certain writs for the enforcement of the rights conferred 


by Part III of the Constitution or for any other p as part of its general jurisdiction, In that 
case it would have been more appropriately p among Articles 131 to 189 which define that 
jurisdiction. Article 3a provida a“ teed” remedy for the enforcement of those rights, and 
this remedial right is ı made a fun ental right by being included in Part III. The Supreme 


Court is thus constituted the protector ano guarantor of fundamental rights, and it cannot consistently 
with the responsibility so laid upon it, to entertain applications secking protection against 
infringement of such rights. A citizen can resort directly for such relief to the Supreme Court in the 
first Instance and need not resort to the High Court under section 226 of the Constitution. 


Per Faz! Ali, 7.—Anything which affects public tran ty within the State or Province will 
also affect public order and the State Legislature is therefore competent to frame laws on matters 
relating to lic tranquillity and public order. Public disorders and disturbances of public 
tranquillity do undermine the security of the State and the Madras Maintenance of Public Order 
Act the requirements of the Constitution. 


C. R. Pattabkiraman, Advocate, Supreme Court, for Petitioner. 


K. Rajah Ayyar, Advocate-General of Madras (Ganapathi Ayyar, Advocate, 
Supreme Court, with him) for the Opposite Party. 





* Petition No. XVI of 1950. 26th May, 1950. 
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The Court delivered the following : 

Junamenrs : Fazl Ali, J.—For the reasons given by me in Bry Bhushan and 
anoiher v. The State1, which practically involves the same question as is involved 
in this case, I hold that the réliefs sought by the petitioner cannot be granted. 
In this view, I would dismiss this petition, but I should like to add a few obser- 
-vations to supplement what I have said in the other case. 


It appears to me that in the ultimate analysis the real question to be decided 
in this case is whether “ disorders involving menace to the peace and tranquillity 
-of the Province” and affecting “ public safety ” will be a matter which undermines 
the security of the State or not. I have borrowed the words quoted within inverted 
-commas from the preamble of the Act which shows its‘scope and necessity and 
the question raised before us attacking the validity of the, Act must be formulated 
‘in the manner I have suggested. If the answer to the question is in the affirmative, 
as I think it must be, then the impugned law which prohibits entry into.the State 
-of Madras of “ any document or class of documents.” for securing public safety 
and maintenance of public order should satisfy the requirements laid down in 
-article 19 (2) of the Constitution. From the trend of the arguments addressed 
‘to us, it would appear that if a document is seditious, its entry could be validly 
Prohibited, because sedition is a matter which undermines the securi of the 

tate ; but if, on the other hand, the document is calculated to distur public 
tranquillity and affect public safety, its entry cannot be prohibited, because public 
‘disorder and disturbance of public tranquillity are not matters which undermine 
the security of the State. Speaking for myself, I cannot understand this argument. 
In Bry Bhushan and another v. The Stats}, I have quoted good authority to show 
that sedition owes its gravity to its tendency to create disorders and an authority 
‘on criminal law like Sir James Stephen has classed sedition as an offence against 
public tranquillity. If so, how could sedition be a matter which would under- 
mine the security of the State and public disorders and -disturbance of public 
safety will not be such a matter ?, It was argued that a small riot or an affray 
will not undermine the security of the State, but to this line of argument there is a 
two-fold answer :— r 

(1) The Act, as its preamble shows, is not intended for petty disorders but 
for disorders involving menace to the peace and tranquillity of the Province. (2) 
There are degrees of gravity in the offence of sedition also and an isolated Piece 
-of writing of mildly seditious character by one insignificant individual may not 
also, from the layman’s point of view, be a matter which undermines the security 
-of the State, but that would not affect the law which aims at checking sedition. 
Tt was also said that the law is it stands may be misused by the State executive, 
‘but misuse of the law is one thing and its being unconstitutional is another. We 
are here concerned with the latter aspect only. I shall not pursue the matte 
further as I have said enough on the subject in the connected case. 

Patanjali Sastri, J. (Kania, C.J., Mehrchand Mahajan, Mukherjea and 
Das, FJ., agreeing).—The petitioner ‘3 the printer, publisher and editor of 
-a recently started weekly journal in lish called Gross Roads printed and published 
in Bombay. The Government of the ndents herein, in exercise 
of their powers under section g (1-A) of the Madras Maintenance of Public Order 
Act, 1949 (hereinafter referred to as the impugned Act) purported to issue an 
-order No. MS. 1333, dated 1st March, 1950, Sheriy they imposed a ban upon 
the entry and circelstion of the journal in that State. The order was published 
in the Fort St. George Gazette and the notification ran as follows : 

“In exercise of the powers conferred by section LEN of the Madras Maintenance of Public 
Order Act, 1 (Madras Act XXIII of 1949) His Excellency the Governor of A being 
-satisfied that for the purpose of securing the public and the maintenance of public order, it is 

zo to do, hereby prohibits, with effect on and from the date of publication of this orde. 
in the Fort St. George Gazette the entry into or the carculation, sale or distribution in the State o 
or any part thereof of the newspaper entitled Cros Roaps an English weekly published 

y. 


-at 





1. (1950) S.C. J. 424. 
50 
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The petitioner claims that the said order contravenes the fundamental right 
of the petitioner. to freedom of speech and expression conferred on him by Art. 
19 (1) (a) of the Constitution and he challenges the validity of section 9 (1-A} 

of the impugned Act as being void under Art. 13 (1) of the Constitution by reasom 
of its being inconsistent with his fundamental right aforesaid. 


_ The Advocate-General of Madras appearing on behalf of the respondents 
raised a preliminary objection, not ind the jurisdiction of this Court to 
entertain the application under Art. 32, but to the petitioner resorting to this 
Court directly for such relief in the first instance. He contended that, as a matter 
of orderly procedure, the petitioner should first resort to the High Court at Madras 
which under section 226 of the Constitution has concurrent jurisdiction to deal 
with the matter. He cited criminal revision petitions under section 435 of the 
Criminal Procedure Code, applications for bail and applications for transfer under 
section 24 of the Civil Procedure Code as instances where, concurrent jurisdic- 
tion having been given in certain matters to the High Court and the Court of a 
lower grade, a rule of practice had been established that a party should proceed. 
first to the latter Court for relief before resorting pening prevents He referred. 
to Emperor v. Bisheshwar Prasad Sinha, where such a rule of practice was enforced. 
in a criminal revision case, and called our attention also to certain American 
decisions Urquhart v. Broun? and Hoonsy v. Kolohan® as showing that the Supreme 
Court of the United States ordinarily required that whatever judicial remedies 
remained open to the applicant in Federal and State Courts should be exhausted. 
before the remedy in the Supreme Court—be it habeas corpus or certiorari—would. 
be allowed. We are of opinion that neither the instances mentioned by the 
learned Advocate-General nor the American decisions referred to by him are 
really analogous to the remedy afforded by Art. 32 of the Indian, Constitution. 
That Article does not merely confer power on this Court, as Art. 226 does on the 
High Courts, to issue certain writs for the enforcement of the rights conferred 
by Part III or for any other purpose, as part aa a leanne ln that 
case it would have been more a ey among Articles 131 to 139: 
which define that jurisdiction. Ani 32 provides a “ guaranteed” remedy for 
the enforcement of those rights, and this remedial right is itself made a fundamental 
right by being included in Part III. This Court is thus constituted the protector 
and guarantor of fundamental rights, and it cannot, consistently with the responsi- 
bility so laid upon it, refuse to entertain applications secking protection against 
infri ts of such rights. No similar provision is to be found in the Consti- 
tution of the United States and we do not consider that the American decisions. 
are in point 4,1, 

Turning now to the merits, there can be no doubt that freedom of speech 
e includes freedom of propagation of ideas, and that freedom is 

by the freedom of circulation. 

ce Liberty of circulation isas cssential to that freedom as the li of publication. Indeed 
without circulation the publication would be of little value”—Ex parte Jackson‘. : °° 
See also Lovell v. City of Griffin’. It is therefore perfectly clear that the order 
-of the Government of Madras would be a violation of the petitioner’s funda- 
_mental right under Article 19 (1) (a), unless section 9 (1-A) of the impugned 
-Act-under which it made is saved by the reservations mentioned in clause 

2) of Article 19 which (omitting immaterial words regarding laws relating to 

li slander, etc., with which we are not concerned in this case) saves the- 
operation of any “ existing law in so far as it relates to any matter which under- 
mines the security ree tends to hay a w, the State”. The question 
accordingly arises w. r the imp ct, in so far as it rts 
section 9 (1-A) to authorise the REEDA Comenumicit purports by 
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_ for the purpose of securing the public safety or the maintenance of public order, to prohibit 
or regulate the entry into or the acculaton, sale or distribution in the Province of or any 
part thereof of any document or class of documents ” is a “law relating to any matter which under- 
mines the security of or tends to overthrow the State ”. 


The impugned Act was passed by the Provincial Legislature in exercise of 
the conferred upon it by section 100 of the Government of India Act, 1935, 
feed with Entry No. 1 of List IL of the Seventh Schedule to that Act, which comprises 
among other matters, “ public order ”.. Now “ public order” is an expression 
of wide connotation and signifies that state of tranquillity prevailing amoag ths 
members of a political society as a result of the internal regulations enforced by 
the government which they have instituted. Although section g (1-A) refers to 
“ securing the public safety” and “the maintenance of public order” as distinct 
purposes, it must be taken that “public safety”? is used as a part of the wider 
concept of public order, for, if public safety were intended to signify any matter 
distinct from and outside the content of the expression “ public order ”, it would 
not have been competent for the Madras Legislature to enact the provision so far 
as it relates to public safety. This indeed was not disputed on behalf of the res- 
pondents. But it was urged that aa i erly “ public safety ”’ in the imp 
Act, which is a statute relating to law rder, means the security of the Province, 
and, therefore, “ the security of the State” within the meaning of Article 19 (2) 
as “the State ” has been defined in Article 12 as including, among other things, 
the Government and the Legislature of each of the erstwhile Provinces. Much 
reliance was placed in support of this view on Rex v. Wormwood Scrubbs Prison?, 
where it was held that the phrase “ for securing the public safety and the defence 
of the realm ” in section 1 of the Defence of the Realm (Consolidation) Act, 1914, 
was not limited to securing the country against a foreign foe but included also. 
protection against internal disorder such as a rebellion. The decision is not of 
much assistdnce to the respondents as the context in which the words “ public 
safety ” occurred in that Act showed unmistakably that the security of the State 
was the aim in view. Our attention has not been drawn to any definition of the. 
expression “ public safety,” nor does it appear that the words have acquired any 
technical signification as words of art. 


“ Public safety” ordinarily means security of the public or their freedom 
from danger. In that sense, anything which tends to prevent dangers to public 
health may also be regarded as securing public safety. ‘The meaning of the 
expression must, however, vary according to the, context. In the classification 
of offences in the Indian Penal Code, for instance, Chapter XIV enumerates the 
“ offences affecting the public health, safety, convenience,“decency and morals,’” 
and it apparently includes rash driving or riding on a public way (section 279) 
and rash navigation of a vessel (section 280), among others, as offences against 


public safety, while Chapter VI lists waging war against the Queen (section 121), 


sedition (section 124-A), etc, as ‘offences against the State”, because 
they are calculated to undermine or affect the security of the State, and 
Chapter VIII defines “ offences i the public uillity ” which include 


unlawful assembly (section 141), rioting (section 146), promeHng enmity 
between classes (section 153-A), affray (s. 159), etc. Although in the context of 
a statute relating to law and order “ securing public safety’? may not include 
the securing of public health, it may well mean securing the public against rash 
driving on a public way and the like, and not necessarily the security of the 
State. It was said that an enactment which provided for drastic remedies like 
preventive detention and ban on newspapers must be taken to relate to matters 
affecting the security of the State rather than trivial offences like rash driving or an 
affray. But whatever ends the impugned Act may have been intended eh 
and whatever aims its framers may have had in view, its application and scope 
cannot, in the absence of limiting words in the statute itself, be restricted to those 
aggravated forms of prejudicial activity which are calculated to endanger the 
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security of the State. Nor is there any guarantee that those authorised to exercise 
the powers under the Act will in using them discriminate between those who act 
prejudicially to the security of the State and those who do not. 


The Government of India Act, 1935, nowhere used the expression “ security 
of the State ” though it made provision under section 57 for pone a utes of 
violence intended to overthrow the Government. ile the administration of 
law and order including the maintenance of public order was placed in charge of a 
Minister elected by the people, the Governor was entrusted with the responsibility 
of combating the operation of persons who “‘ endangered the peace or tranquillity of 
_the province ” ‘by committing or attempting to commit “ crimes of violence intended 
to overthrow the Government”. Similarly, Art. 352 of the Constitution empowers 
the President to make a Proclamation of Emergency when he is satisfied that the 


“ security of India or any part of the territory thereof is threatened by waror by external 
aggression or by internal disturbance A 
These provisions recognise that disturbance of public peace or tranquillity may 
assume such grave proportions as to threaten the security of the State. 

As Stephen in his Criminal Law of England? observes : 


“ Unlawful assemblies, riots, insurrections, rebellions, levying of war, are offences which run 
into each other and are not capable of being marked off by ectly defined boundaries. All of 
them have ın common one feature, namely, that the normal tranquillity of 2 civilised society is in 
each of the cases mentioned disturbed either by actual force or at least by the show and threat of it.” 
Though all these offences thus involve disturbances of public tranquillity and are in 
theory offences against public order, the difference between them being only a 
difference of degree, yet for the purpose of grading the punishment to be inflicted 
in respect of them they may be classified into different minor categories as has been 
done by the Indian Penal Code. Similarly, the Constitution, in formulating the 
varying criteria for permissible legislation imposing restrictions on the fundamental 
rights enumerated in Article 19 (1), has placed in a distinct category those offences 
against public order which aim at undermining the security of the State or over- 
throwing it, and made their prevention the sole justification for legislative abridgmsnt 
of freedom of speech and expression, that is to say, nothing less than endangering 
the foundations of the State or threatening its overthrow could justify curtailment of 
the rights to freedom of spéech and expression, while the right of peaceable assembly 
[sub se (b)] and the right of association [sub-clause (c)] may be restricted under 
clauses (3) and (4) of Article 19 in the interests of public order ”, which in those 
clauses includes the security of the State. This differentiation is also noticeable in 
Entry No. 3 of List IIT (Concurrent List) of the Seventh Schedule, which refers to the 
“í Security of a State ” and “ Maintenance of Public Order” as distinct subjects of 
legislation, The Constitution thus requires a line to be drawn in the field of public 
order or tranquillity marking off, more or less roughly, the boundary between those 
serious and aggravated forms of public disorder which are calculated to endanger the 
security of the State and the relatively minor breaches of the peace of a purely 
local significance treating for this purpose differences in degree as if they were 
differences in kind. 

It is also worthy of note that the word “ sedition” which occurred in Article 
13 (2) of the draft Constitution prepared by the Drafting Committee was deleted 
before the Article was finally passed as Article 19 (2). In this connection it may be 
recalled that the Federal Court had, in defining sedition in Niharendu Dutt Majumdar 
v. The King-Emperor*, held that : 

“ The acts or words complained of must either incite to disorder or must be such as to satisfy 
ceasonable men that that is their intention or tendency ”, 


but the Privy Council overruled that decision and emphatically reaffirmed the 
view expressed in Tilak’s case? to the effect that 
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“the offence consisted in exciting or attempting to excite in others certain bad feelings towards 
the Government and not in exciting or attempting to excite mutiny or rebellion, or any sort of 
actual disturbance, great or small.” (King-Emperor v. Sadathio Narayan Bhalerao.) 

Deletion of the word ‘sedition’ from the draft Article 13 (2), therefore, 
shows that criticism of Government exciting disaffection or bad feelings towards 
it is not to be regarded as a justifying ground for restricting the freedom of 
expression and of the press, unless it is such as to undermine the security or 
tend to overthrow the State. It is also significant that the corresponding Irish 
formula of “ undermining the public order or the authority of the State” [Article 

o (6) (i) of the Constitution of Eire, 1937], did not apparently find favour with 

c framers of the Indian Constitution. Thus, very narrow and stringent limits 

have been set to permissible legislative abridgment of the right of free speech 

and expression, and this was doubtless due to the realisation that freedom of 

speech and of the press lay at the foundation of all democratic organisations, for 

’ without free political discussion no public education, so essential for the proper 

functioning of the processes of popular government, is possible. A freedom of 

such amplitude might involve risks of abuse. But the framers of the Consti- 
tution may well have reflected, with Madison who was 

“ the leading spirit in the preparation of the First Amendment of the Federal Constitution”, 
that “it is better to leave a few of its noxious branches to their Juxunant growth, than, by i 
them away, to injure the vigour of those yielding the proper fruits.” (Quoted ın Near v. Afinnesotia®.) 

We are therefore of opinion that unless a law restricting freedom of speech. 
and expression is directed solely against the undermining of the security of the 
State or the overthrow of it, such law cannot fall within the reservation under 
clause (2) of Article 19, although the restrictions which it seeks to impose may have 
been conceived generally in the interests of public order. It follows that section 9 
(1-A) which authorises imposition of restrictions for the wider purpose of securing 
public safety or the maintenance of public order falls outside the scope of 
ie eat restrictions under clause (2), and is therefore void and unconstitu- 
tional. 

It was, however, argued that section g (1-A) could not be considered wholly 
void, as, under Article 13 (1), an existing law inconsistent with a fundamental 
right is void only to the extent of the inconsistency and no more. In so far as 
the securing of the public safety or the maintenance of public order would 
include the security of the State, the impugned provision was covered by clause (2) 
of Article 19 and must, it was said, be held to be valid. We are unable to accede 
to this contention. Where a law purports to authorise the imposition of restric- 
tions on a fundamental right in language wide enough to cover restrictions both 
within and without the limits of constitutionally permissible legislative action 
affecting such right, it is not possible to uphold it even so far as it may be applied 
within the constitutional limits, as it is not severable. So long as the possibility 
of its being applied for purposes not sanctioned by the Constitution cannot be ruled 
out, it must be held to be wholly unconstitutional and void. In other words, clause 
(2) of Article 19 having allowed the imposition of restrictions on the freedom of 
speech and expression only in cases where danger to public security is involved, an 
enactment, which is capable of being applied to cases where no such danger could 
arise, cannot be held to be constitutional and valid to any extent. 


The application is therefore allowed and the order of the ndents prohi- 
biting the cae and circulation of the petitioner’s journal in the State of Madras 
is hereby q ed. 

Agent for Petitioner: K. F. Kale. 

Agent for Opposite Party: P. A. Mehta. 

G.R./V.S. Application allowed. 





t. (1947) 1 M.L.J. 944: L.R. 74 I.A. 89: 2. 283 U.S. 607, 717-8. 
LL.R. 1947 Bom. 110 (P.Q). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. P. V. RAJAMANNAR, Chief Justice AND Mr. Jusrice BALA- 
KRISHNA AYYAR. 


Chukka Annam Naidu (died) and others .. Appellanis* 
: U. : 
Kolachala Apparao and others .. Raspondents. 
Madras Estates Land (Third Amendment) Act (XVII of 1996), sections 8 (5) and 6 (1), Explanation (2) 
and ¢ffect—Inamdar getting decres for eviction on 7th Tone med apie Obidin forse on cite 
the lands to defendants for ons ending 15th March, 1934—Toenants contianing in possession—If acquire 


occupancy rights—Inamdar’s right to kudivcram under section 8 (5). 

An inamdar in an agraharam which became an estate by virtue of the Madras Estates Land 
(Third Amendment) Act, 1996, obtained a decree for eviction in respect of the suit lands on 7th April, 
1933 and obtained delivery of them on agrd May, 1933. He let those lands on lease to the defendants 
by a lease dated gand June, 1933. The period of lease was one year ending 15th March, 1934. The ' 
defendants however continued to remain in possession thereafter. In 1937 the inamdar gave a notice 
to quit and eventually filed a suit for eviction on 24th April, 1944. The defence was that the defendants 
had acquired occupancy rights under the Madras Estates Land (Third Amendment) Act, 1936 and 
therefore the suit was not maintainable. Negativing the defence, 

Held : It cannot be held that on any date before the coming into force of Madras Act XVIII 
of 1936 the defendants had acquired any occupancy right by virtue of Explanation (2) to section 6 (1) 
of the Act which was to come into force from gist October, 1936. It 1s wrong to assume that the 
effect of section 6 (1), Explanation (2) is to confer permanent occupancy nghts on tenants as and from 
goth June, 1 or such other later date when the tenant was admitted into possesmon. The Expla- 
nation only y down who are- the tenants who would be enttled to the benefits of Madras Act 
XVIII of 1936. This does not mean that they are deemed to have obtained rights of occupancy from 
goth June 1934. They obtained such rights only from g1st October, 1936. 

Accordingly the inamdar is entitled to the rights declared by section 8 (5) of the Act of 1936 as 
the kudivaram interest has been recognised before the 1st November, 1933, to vest in the inamdar 
by the eviction decree. 

Korada Atchaxna v. Jayant Sectharamaswami, (1950) 1 MLJ. 114, disapproved and Demady v. 
Papayya Raju, (1943) 2 M.LJ. 657, approved. 

_ Appeal against the decree of the Court of the Subordinate Judge of Srikakulam 
in A.S. No. 185 of 1945 preferred against the decree of the Gourt of the District 
Munsiff of Parvathipur in O.S. No. 182 of 1944. 


C. V. Dikshatulu for Appellants. 
S. Ramamurthi for Respondents. 
The Judgment of the Court was delivered by 


The Chief Fustice—This second appeal origi came on before Panchapagesa 
Sastry, J., who referred it to a Division Bench in view of the conflict of decisions 
between Demudu v. Papayya Raju! and Korada Atchanna v. Jayanti Seetharamastoami?. 

This second appeal arises out of a suit for evicting certain tenants in occupation 
of lands in an agraharam which became an estate by virtue of the Madras Estates 
Land (Third Amendment) Act, 1936, which amended clause (d) of section 3 (2) 
of the Madras Estates Land Act (I of 1908). The only facts necessary for understand- 
ing the point which falls for decision are as follows :—The first respondent’s father, 
an inamdar, obtained a decree for eviction in respect of the suit lands on 7th April, 
1933 and. obtained delivery of them on 23rd May, 1933. He let the lands to the 
defendants by a lease, dated 22nd June, 1933. The period of lease was one year 
ending 15th March, 1934. The defendants, however, continued to remain 
in possession thereafter. A 1937, the inamdar gave a notice to quit and eventu- 
ally filed the suit for eviction on 24th April, 1944. The main defence of the 
tenants was that they had acquired occupancy rights under the Madras Estates 
Land (Third Amendment) Act, 1936 and therefore the suit for eviction was not 
maintainable. Both the courts decreed the suit and defendants 1 and 2 are the 
appellants, 
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The relevant provisions which have a material hoarig on the question to be 
decided are section 6, sub-section (1), Explanations (1) an (2) and section 8, sub- 
section (5) of the Madras Estates Land Act (I of 1908) as amen ed by Act XVIII of 
1936, is., the Madras Estates Land (Third Amendment) Act, 1936. Section 6 (1) 
declares that 


“ Subject to thie poevinons of this Act, every ryot now in possession or who shall hereafter be 
admitted a landholder to possesfion of ryoti and situated in the estate of such landholder shall 


have a permanent right of occupancy in his holding ”. 
Explanation (1) runs thus— 


“For the purposes of this sub-section, the expremmon ‘ every ryot hoin poemon ’ shall include 
every person who, having held land as a ryot, continues in possession of land at the commence- 
ment of this Act ”. 


Ordinarily the word “ now ” in sub-section (1) and the words “ at the commencement 
af this Act” must be taken to refer to the date of the passing of Madras Act I ee ae 
Explanation (2) became necessary, because by the provisions of Madras Act II 
of 1936 certain inam villages, which did not fall within the definition of an estate 
originally contained in Madras Act I of 1 08, became estates by virtue of the new 

rovisions. It was necessary to provide Br a different construction of the words 
“now” and “ at the commencement of this Act ” in relation to such inam villages. 
Explanation (2), therefore, declares that the expressions “now ” and “ commence- 
ment of this Act ” in sub-section (1) and Explanation (1) shall be construed as 
meaning the thirtieth day of June, 1934, the expression “ hereafter” in the 
sub-section shall be construed as meaning the period after the thirtieth day of June, 
1934. Madras Act XVIII of 1936 came into force on gist October, 1936. But 
for reasons which need not detain us now, the Legislature took a date prior to 
the date of the oes eae force of that Act as the material date to denote the tenants 
in occupation of the lands in such villages who would be entitled to permit rights of, 
occupancy. 

It will be noticed that sub-section (1) of section 6 commences with the words 
“ subject to the provisions of this Act” and the provisions of section 8 (5) are to 
take effect notwithstanding anything contained in the Act. That B 
provides that 
“Tf before the first day of November, 199g, the landholder has obtained in respect of any land 

rea or aa RE Act XVIII of 1936 a final decree or order of com- 
petent Court ”, 


Declaring that the tenant has no occupancy right in such land, the landholder 
shall, if the land is not private land, have the right for a period of 12 years from the 
commencement of Madras Act XVIII of 1936, i.s., from 31st October, 1936, of 

agreed 


admitting any person to the ion of such land on such terms as may be 
upon between them, provided also that 

“no tenant has i any occupancy right in such land before the commencement of the 
Madras Estates Land ird Amendment) Act, 19396”. 


It is this last condition that has given rise to a difference of opinion between Horwill» 
J. and Viswanatha Sastri, J. ‘The construction which found favour with Viswa 

hatha Sastri, J., in Korada Atchanna v. Jayanti Sestharamaswami! was that the land” 
holder would not have the rights declared under that sub-section against tenants 
who were in possession or who might have been admitted into possession on and 
after the goth F of June, 1934, and before the goth October, 1936, 1.¢., the 
commencement o Act II of 1936. ‘The reasoning of the learned Judge 
is that though the Amending Act came into force on 31st October, 1936 and its 
operation commenced on that date, still, section 6, Explanation (2) of that Act 
(sic) gives it retrospective operation from goth June, 1934, in respect of one 
important matter, namely, the accrual of occupancy rights. In the case before him, 
the tenant had been let into possession of the land on 26th June, 1936. Speaking, 
of such a tenant the learned Judge says: 





1. (1950) 1 M.LJ. 114 
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“In the t case, it could not be said that the tenant had not acquired occupancy rights 
in the land before the commencement of the Amending Act XVIII of 1936, 1.6., 31st October, 1936» 
because Explanation (2) to section 6 which, by express declaration, operates retrospectively from 
goth June, 1934, clothed him with a right of occupancy as from 26th June, 1936, the date when he 
was admitted to pomession by the landholder. The tenant, therefore, acquired occupancy 
rights before the commencement of the Amending Act XVIII of 1936, as a result of the provision: 
in that very enactment embodied as Explanation (2) to section 6.” 

With great respect to the learned Judge we are not in agreement with this. 
construction of section 8 (5) or of Explanation (2) to section 6 wh “ Before the 
commencement of the Estates Land (Third Amendment) Act, 1936,” can 
mean sa | before 31st October, 1936. It is impossible to give an earlier date, 
because that Act did not commence to have operation before that date. This 
much was also conceded by Mr. Dikshatulu, the learned counsel who appeared 
for the appellant before us. Now the only question is whether before the date, 
i.e., before 31st October, 1936, it could be said that a tenant bas acquired any 
occupancy right, because he was in possession on and after goth June, 1936. The 
only provision under which it is contended that the tenant has acquired such rights 
is a provision contained in that very Act which did not come into force till gist 
October, 1936. Therefore it follows that the tenant did not acquire any right 
prior to the commencement of that Act under a provision of that Act which did 
not exist at the time. In other words it cannot be held that on any date before 
the coming into force of Madras Act XVIII of 1936 he had acquired any cy 
right by virtue of a provision in that Act which was to come into force. With due 
deference to the learned Judge Viswanatha Sastri, J., we think that it is wrong to 
assume that the effect of section 6 (1), Explanation (2) is to confer permanent 
occupancy rights on tenants as and from goth June, 1934, or such other later date 
when the tenant was admitted into possession. There is nothing in Explanation 5 
which says anything of the sort. It only lays down who are the tenants who 
would be entitled to the benefits of Madras Act XVIII of 1936. It helps us to 
ascertain the class of such tenants. They are ryots who were in possession on goth 
June, 1934, and ryots who had been admitted Toa and continued in pos- 
session. This does not mean that they are deemed to have obtained rights of 
occupancy from goth June, t934 They obtained such rights from 31st October, 
1936. It follows therefore that such tenants cannot be deemed to be tenants who 
have uired occupancy rights before the commencement of the Madras Estates 


Land ird Amendment) Act, 1936, within the meaning of section 8 (5) of the 
Act. Horwill, J., took ically the same view which we are taking in Demudw 
v. P Rajut, though the way in which he put his view is slightly different. 


The learned Judge observed : 


“ There seems to me no doubt when the Legislature spoke of the tenant acquiring ages Grea 
right during the period between ing of the final decree and the commencement of the Act they 
were referring to an acquisition of occupancy right otherwise than under the Act * y 7 
The Legislature must have intended by this sub-rule to except from the general operation of section 6- 
all cases where the landholder had obtained a decree prior to 1st November, 1939, unless the tenant 
subsequent to the passing of the final decree had acquired occupancy right indepen ently of the Act.” 


The dates which occur in section 6 (1), Explanation (2) and section 8 (5) have a 
meaning and significance in relation to a prior Act, namely, Madras Act VIII of 
1934. goth June, 1934, happens to be the date on which that Act became law- 
Section 127 (2) of that Act was as follows : 


“No tenant in possession on the 1st day of November, 1933, of any land in an inam village, 
not bei an estate within the meaning of sub-clause (d) of clause (2) teeter of the said Act as 
amended by this Act, or admitted by the inamdar to ion of any such land subsequent to the 
said date shall be liable to be ejected until the rst day of November, 1936 and all p ings in eject- 
ment of any such tenant and all proceedings involving a decision whether or not the i has the 
kudivaram right in such land, shall be stayed until the 1st day of November, 1936”. 


The proviso to this sub-section is the forerunner to section 8 (5) which was inserted 
by Act XVIII of 1936. It rums thus: 
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“ Provided that nothing contained in this sub-section shall apply to any land the kudivaram 
interest in which has been declared or recognised before the 1st day ovember, 1933, to vestin the 
inamdar by a decreet or order of a competent Court which has become final.” 

It is therefore clear that the rights of an inamdar which had ripened into a final 
decree or order of a competent Court were mtended to prevail over the rights 
which the Legislature was conferring for the first time on tenants of mam 

which became estates by virtue of Madras Act XVIII of 1936. Section 8 (5) 
declared definitely what the rights of such inamdars were. 


This second appeal must therefore be dismissed with costs of the first respondent, 
K.S. — Appeal dismissed.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. P. V. RAJAMANNAR, Chisf Justice AND Mr. Justicg BALA- 
KRISHNA AYYAR. 

V. S. Shanmuga Mudaliar : .. Petrttonsr.* 

tins do Seek ice eed tase oe ie Secures ewe na 
ona 

EEA Es marh Order madi. tiihout oral’ heating Conncl isr M indart o Board 6 nefer question 

of lability to stamp duty—If can issue. 

There is nothing in the Stamp Act or in the rules framed pees sna on the Board 
of Revenue the duty to give an oral hearing to a person who invokes their islonal jurtdiction. 
All that quası judicial] Tribunals like the Board of Revenue have to do is to give sufficient opportunity 
to the persons who approach them for the exercise of their jurisdiction to state their case. Where 
the petitioner has stated all his grounds of objection to the order of the Revenue Divisional Officer 
(levying stamp duty and penalty on a document), in his revision petition to the Board of Revenue,. 
it cannot be said t the order of the Board dixmiming the petition without an oral hearing is 
contrary to the principles of natural justice. A writ certiorari to quash such an order cannot 
therefore be issued. 

Under section 57 of the Stamp Act it is left to the discretion of the Board to refer or not to refer 
any question as to the stamp duty payable on a document. A writ of mandamus therefore to the Board 
to refer the question of liability of the document to a stamp duty cannot issue from the High Court 
as it cannot be said that the Board has failed to exercise any “‘ statutory duty”. 

Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue a writ of certtorari calling for the records 
and papers from the Board of Revenue in B. P. No. 2096, dated 4th April, 1950, 
and Tae the order of rejection of the revision petition a the order of 
«the D. O. Cheyyar in R. O. F. No. 6657 of 1949, dated 19th September, 1949, 
levying stamp duty of Rs. 922-8-o and a penalty of Rs. 1,845 aggregating to 
Rs. 2,767-8-0 contrary to law and rules of natural justice or to issuc a writ of 
mandamus directing the Revenue Board. to refer the question raised, namely, the 
liability of the document to stamp duty as a partition deed, to the High Court, under 
section 57 of the Indian Stamp Act. 

N. R. Raghavackariar for Petitioner. 

The Order of the Court was made by 

Ths Chisf Justica —In this application the petitioner seeks bcth for a writ 
of certiorari and for a writ of mandamus. The certiorari is sought to quash the 
order of the Board of Revenue refusing to interfere on behalf of the petitioner with 
the order of the Revenue Divisional Officer, Cheyyar, levying stamp duty and 
ae on a document which the officer held to be a partition deed. The only 
gro on which this writ is sought is that the Board did not give an opportunity 
to the petitioner to be orally heard. There is nothing in the Act or in the Rules 
framed thereunder which enjoins on the Board the duty to give an oral heari 
to a person who invokes their revisional jurisdiction. All that quasi judici 
Tribunals like the Board of Revenue have to do is to give sufficient opportunity 
to the persons who approach them for the exercise of their jurisdiction to state 
their case, Local Government Board v. Alridge’. This opportunity has been given. 


*C.M.P. No. 9877 of 1950. 








: 19th April, 1950. 
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to the petitioner, because presumably he has stated all his grounds of objection 
to the order of the Revenue Divisional Officer in his revision petition. He is not 
-entitled as of right to be heard and it cannot be said that the order of the Board 
passed without hearing him is contrary to the principles of natural justice. We 
must therefore refuse to issue a writ of certiorari to quash the order. 

There is also a prayer for the issue of a writ of mandamus to refer the question 
of the liability of the document to stamp duty to this Court under section 57 of 
the Indian Stamp Act. Before such a writ can issue, it must be established that 
the Board of Revenue has failed to perform a duty which was incumbent on it 
under the statute. Under section 57 it is left to the discretion of the Board to 
refer or not to refer any question as to the stamp duty payable on a document. It 
cannot therefore be said that the Board has failed to exercise any statutory duty. 
A writ of mandamus cannot therefore issue from this Court. 


The application is therefore dismissed. 
K. S. —— Application dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justiog Sussa Rao AND Mr. Jusricg PANGHAPAKESA AYYAR. 


SP. RM. Ramaswami Chettiar .. Potitioner*® 
v 


SP. RM. SP. Ramanathan Chettiar and others .. Respondents. 

Constitution of India (1950), Articles 195 193, and 194-—Scope—Subject-matter of of High Court 
delivered before tha commencement of Constitution of over Rs. 10,000 but less than Rs. 20,000 in valve— 
Leave to appeal to Suprems Court after commencement of Constitution—Right to. 

When a question arises as to whether an appeal lies to the Supreme Court inst a judgment 
of the High Court unless the Constitution confers such a right no such appeal would lie 

Under the provisions of the Constitution of India an ap les against the judgment and decree 
of the h Court delivered prior to the commencement of the Constitntion ifan appeal lay to the 
Federal having regard to the provisions of sections 109 and 110 and Order 45 of the Code 
of Civil Procedure. 

“ Matter ” in Article 195 of the Constitution of India is a word of wide connotation, It may 
include subject-matter not dealt with by Articles 133 and 134 but governed by specific Acts in regard 
to which appeals lay to the Federal Court hiaedatety before the commencement of the Constitution. 
But there is no reason to exclude from its operation subject-matter below the pecuniary limits pres- 
cbed under Article 133 of the Constitution if the juridi iction and powers in relation to that matter 
were exercised the Federal Court immediately before the commencement of the Constitution. 
It would i be a subject-matter in regard to which the provisions of Article 133 or 194 do 


Petition under sections 109 and 110 and Order 45, rules 2, 3, 7 and 8, Civil 
Procedure Code and under section g of Act I of 1 praying that the High Court 
will be pleased to grant leave to the petitioner herein to appeal to the Federal 
Court of India inst the judgment and decree of the High Court, Madras, in 
Appeal No. 451 of 1945, erred against the decree of the Court of the Subordinate 
Ju of Sivaganga in O.S. No. 1 of 1944. 


G. R. Fagadesa Iyer for Petitioner. 


A. Sundaram Iyer for M. Natesan for Respondents. 
The Order of the Court was made by 


Subba Rao, F.—This is an application for leave to appeal to the Supreme Court, 
‘The judgment of the High Court was delivered on 1st December, 1948. On rgth 
April, 1949, the application for leave to appeal to the Federal Court filed 
under sections 109, 110 and mae S rule 2, Civil Procedure Code, and section 3 
of Act I of 1948. By the decree of the High Court, the judgment of the Subordinate 
Judge was reversed. Admittedly, the value of the subject-matter in the suit as well 
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as on a to the Federal Court was more than Rs. 10,000. But for the Consti- 
tution of India, the applicant had a right to appeal to the Federal Court under 
sections 10g and 110, Civil Procedure Code, subject to a certificate under Order 45, 
Civil Procedure Code, to the effect that the requirements of section 110 were complied 
with. The learned counsel for the respondent based his objection mainly on the 

und that as the subject-matter was below Rs. 20,000 no appeal lay to the Supreme 

urt under Article 137 of the Constitution of India (hereinafter referred to as 
the Constitution). The relevant provisions of the Code may be extracted : 

‘“ Section 109. Subject to such rules as may, from time to time, be made by His Majesty in 
Council regarding a from the Courts of British India and to the provisions hereinafter 
contained, an a shall lie to His Majesty in Council— 


(a) from any decree or final order passed on appeal by a High Court or by any other Court of 
final appellate jurisdiction ; ` 

(b) from any decree or final order passed by a High Court in the exercise of original civil 
jurisdiction ; and 

(c) from any decree or order, when the case, as hereinafter provided, is certified to be a fit 
one for appeal to Majesty in Council. 

Section 110. In each of the cases mentioned in clauses (e) and (b) of section 10g the amount or 

value of the subject-matter of the suit in the Court of first instance must be ten thousand rupees or 


, and the amount or value of the subject-matter in dispute on appeal to His Majesty in 
must be the same sum or upwards, 


or, the decree or final order must involve, directly or indirectly, some claim or question to or 
respecting property of hke amount or value, 
and where the decree or final order appealed from affirms the decision of the Court immediately 
below the Court passing such a decree or order, the appeal must involve some substantial question 
of law. ` 
Order XLY, rule g : (1) Every petition shall state the grounds of appeal and pray for a certificate 
eather that, as regards amount or value and nature, the case fulfils the requirements of section 110, 
or that it is otherwise a fit one for appeal to His Majesty in Council. 
(2) Upon receipriof mdti ition, the Court shall direct notice to be served on the opposite 
party to show cause why the said certificate should not be granted. 
Rule 6. Where such certificate is refused, the petition shall be dismissed. 
Rule 8. Where such security has been furnished and deposit made to the satisfaction of the 
Cow t, the Court shall— 
(a) declare the appeal admitted, 
(b) give notice thereof to the respondent, 
(c) transmit to His Majesty in Council under the seal of the Court a correct copy of the said 
record, except as aforesaid, and 
(d) give to cither party one or more authenticated copies of any of the papers in the suit 
on his applying therefor and paying the reasonable expenses incurred in preparing them.” 


The relevant provisions from the Constitution are extracted below :— 


e ‘‘Article 132. (1) An appeal shall lie to the Supreme Court from any judgment, decree or 
final order of a High Court in the territory of India, whether in a civil, criminal or other 
ing, if tne High Court certifies that the case involves a substantial question of law as to the 
interpretation of this Constitution. 
(2) Where the High Court has refused to give such a certificate, the Supreme Court may, 
if it 1s satisfied that the case involves a substantial question of law as to the interpretation of this Consti- 
tution, grant special leave to appeal from such ju ent, decree or final order. 


(3) Where such a certificate is given, or such leave is granted, any party in the case may ap 
to the Supreme Court on the gro that any such question as aforesaid has been wrongly decided 
and, with the leave of the Supreme Court, on any other ground. 

Explanation : For the purposes of this article, the expression ‘final order’ includes an order 
deciding an issue which, if decided in favour of the appellant, would be sufficient for the final disposal 
of the case. 

Article 193. (1) An ap sball lie to the Supreme Court from an i ssp aha 
order in a civil proceeding of a High Court in the territory uf India if the High urt certfies— 

ann that the amount or value of the subject-matter of the dispute in the Court of first instance 
and sti ee appeal was and ir not less than twenty thousand rupees or such other sum as 
may be specified in that by Parliament by law; or 

(b) that the judgment, decree or final order involves directly or indirectly some claim or question 
respecting property or the like amount or value ; or 

{c} that the case is a fit one for appeal to the Supreme Court ; 
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and where the judgment, decree or final order appealed from affirms the decision of the Court 
immediately below in any case other than a case refi to ın sub-clause (c), 1f the High Court further 
certifies that the appeal involves some substantial question of law ; 

(2) Notwithstanding anything in Article 192, any party appealing to the Supreme Court 
under clause (1) may as one of the grounds in such appeal that a substantial question of law as- 
to the interpretation of this Constitution has been wrongly decided. 

(3) Notwithstanding anything in this article, no appeal shall, unless Parliament by law other- 
wise provides, lie to the Supreme Court from the judgment, decree or final order of the Judge of a 
High Court. 

Article 134. (2) An ap shall lie to the Supreme Court from any ju ent, final order or 
sentence in a inal p ing of a High Court in the territory of India if the High Court— 

(a) has on appeal reversed an order of acquittal of an accused person and sentenced him to 
death ; or 

(b) has withdrawn for trial before itself any case from any Court subordinate to its 
authority and has in such trial convicted the accused person and sentenced him to death; or 

(c) certifies that the case is a fit one for appeal to the Supreme Court : 

Provided that an appeal under sub-clause (c) shall lie subject to such provisions as may be 
made in that behalf under clause (1) of Article 145 and to such conditions as the Hight Court may 
establish or require. 

(2) Parliament may by law confer on the Supreme Court any further powers to entertain 
and hear appeals from any judgment, final order or sentence in a criminal proceeding of a Hi Court 
in the territory of India subject to such conditions and limitations as may be specified in such law. 

Article 195, Until Parliament by law otherwise provides, the Supreme Court shall also have 
jurisdiction and powers with to any matter to which the provisions of Article 199 or Article 1 
do not apply if jurisdiction and powers in relation to that matter were exercisable by the Fedemi 
Court immediately before the commencement of this Constitution under any existing law. 

Article 374. (2) All suits, ep and proceedings, civil or criminal, pending in the Federal 
Court at the cammencement of this Constitution stand removed to the Supreme Court, and 
the Supreme Court shall have jurisdiction to hear and determine the same, and the judgments and 
orders of the Federal Court delivered or made before the commencement of this Constitution shall 
have the same force and effect asif they had been delivered or made by the Supreme Court.” 


one 3 of the Federal Court (Enlargement of Jurisdiction) Act, 1947, 
reads : 


“As from the appointed day,— 

(a) an appeal shall lie to the Federal Court from any judgment to which this Act applies— 

(i) without the special leave of the Federal Court, if an appeal could have been brought to 
Eis Majesty in Council without special leave under the provisions of the Code of Crvil Procedure, 
1908, or af any other law in force immediately before the appointed day, and 

(ii) with the special leave of the Federal Court in any other case ; and 

(b) in any such appeal as aforesaid it aball be competent for the Federal Court to consider any 
question % the nature mentioned in sub-section (1) of section 205 of the Government of India Act, 
1935; an 

(c) no direct appeal shall lie to His Majesty in Council, either with or without special leave» 
from any such judgment.” 


A combined reading of the provisions brings out the following salient features : 
(1) The Supreme Court is now made the final authority both in civil and criminal 
proceedings ; the jurisdiction of the Privy Council and the Federal Court ceases, 
with the commencement of the Constitution and all appeals and other proceedings 
pending in those Courts are transferred to the Supreme Court; (2) in civil pro- 
ceedings for the purpose of an appeal the pecuniary value of the subject-matter 
was raised from Rs. 10,000 to Rs. 20,000 presumably in view of the present enhanced 


value of the property ; and (3) Art. 135 saves the right of appeal in of any 
matter not covered Articles 133 and 134 of the Constitution if jurisdiction and 
wers were exercised by the Federal Court in relation to that matter, immediately 


ore the commencement of the Constitution. 


The learned counsel for the petitioner contended that, as he filed the appli- 
cation for leave to appeal to the Federal Court prior to the date when the Consti- 
tution came into force, and that as the jurisdiction and the powers of the Federal 
Gourt were exercisable in regard to the subject-matter of the appeal immediately 
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before the commencement of the Constitution, he would be entitled to file an appeal 
under Article 135 of the Constitution ; whereas the learned counsel for the res- 
pondent argued hee Article 135 of the Constitution provides for a matter different 
from and unconnected with the subject-matter dealt with in Articles 133 and 134 of 
the Constitution in regard to which or in respect whereof the Federal Court would 
have exercised jurisdiction before the commencement of the Constitution, that 
Article 135 could not be construed as a proviso to Article 133 in regard to matters 
coming below the pecuniary limits set up in that Article, and that, in any view, 
the Federal Court’s jurisdiction and the powers in regard to the subject-matter 
of this appeal were not exercisable immediately before the commencement of the 
Constitution as such exercise depended on the leave of the Hi Court being 
granted, but in this case was not obtained. It may be premised that the question 
can only be decided on a construction of the provisions of the Constitution. The 
Supreme Court derived its powers and jurisdiction under the Constitution and 
therefore the limits of its jurisdiction should be gathered only from its provisions. 
The learned advocate for the applicant relied upon the decision of the Judicial 
‘Committee in Colonial Sugar Refining Co. v. Irving’. In that case, the facts were 
the order in Council of June go, 1860, gave a right of appeal from the Supreme 
Court of Queensland to His Majesty in Council. By the Australian Commonwealth 
Judiciary Act, 1903, that right of a had been taken away and instead an appeal 
had been provided to the h Court of Australia, The suit was pending when 
the latter Act was passed, and was decided by the Supreme Court after the right 
of appeal was taken away. The question arose whether the Supreme Court had 
power to grant leave to appeal to the King in Council. The Judicial Committee 
held that an appeal lay to the King in Council. The reason for the decision is 
found at page 372 as follows : 

“The Judi Act is not re ective enactment or by necessary intendment and 
therefore a any question is, was eE ea fat A Majesty in Council aright vested in the appellants 
at the date of the passing of the Act, or was it a mere matter of ure? .. ee. In either case 
there is an interference with existing rights contrary to the well-known general principle tbat statutes 


The principle of this decision has been applied by a Full Bench of this Court 
in Vasudsva Samiar, In re?, where in a suit instituted on the goth July, 1919, a 
second ap was presented on 15th July, 1924, and finally disposed of by a single 
Judge of the High Court on gth February, 1928. An appeal was preferred against 
that judgment under the Letters Patent on 24th April, 1928, without leave to 
appeal having been obtained from the learned Judge who decided the second 
appeal. The Letters Patent was amended and came into force on 31st January, 
1929, whereunder it is provided that no such appeal would lie without the leave 
of the Judge being obtained. The learned Judges held, following the aforesaid 
principle, that the appeal lay though no leave was obtained. At page 366, they say : 
“ We must therefore hold, however reluctantly, that the institution of the suit carries with it the 
implication that all appeals then in force are to it the rest of its career, unless the 
Legislature has either abolished the Court to which an appeal then y or has expressly or by necessary 
intendment given the Act a retrospective effect.” 
‘The two cases relate to amending Acts and therefore the decision turned upon the 
question whether the amending Act affected the vested rights of a suitor. But 
in the case of the Constitution which made India for the first time a sovercign 
democratic Republic, the powers and jurisdiction of the Supreme Court must 
be found within the four corners of the Constitution. The Federal Court was 
abolished and, for the first time, the Supreme Court of India came into existence 
under the new Constitution. When a question arises as to whether an appeal 
lies to the Supreme Court against a judgment of the High Court, unless the Consti- 
tution confers such a right no such appeal would lie. Therefore it becomes necessary 
to decide whether Article 135 confers any such right of appeal against the judgment 
now in question. ‘‘ Matter ” in Article 135 is a word of wide connotation, It may 
include subject-matter not dealt with by Articles 133 and 134 but governed by 
specific Acts in regard to which appeals lay to the Federal Court immediately 
SE SR RVR AR PO NUE EE 
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before the commencement of the Constitution. But there is no reason to exchide 
from its operation subject-matter below the pecuniary limits prescribed under 
Article 133 of the Constitution if the jurisdiction and powers in relation to that 
matter were exercisable by the Federal Court immediately, before the commence- 
ment of the Constitution, It would certainly be a subject-matter in regard to which 
the provisions cf Article 133 or 134 do not apply. 


The next point is whether in negad to the subject-matter in question the 
Jurisdiction aid anes of the Federal Court were exercisable before the commence- 
ment of the Constitution. It cannot be disputed that an appeal would have lain 

inst the decree and judgment of this Court if it complied with the provisions 
a sections 109 and 110, Civil Procedure Code, but it is said that the Federal Court 
could not have exercised jurisdiction till this Court gave leave and that, as no leave 
was obtained before the commencement of the Constitution, the jurisdiction and. 
powers of the Federal Court were not exercisable in regard to this matter. But 
a perusal of the relevant provisions indicate that the ey had a right of appeal 
against the judgment of the High Court if the conditions laid down under sections 109 
and 110, Civil Procedure Code, had been complied with though a certificate by the 
ig Court under Order 45, Civil Procedure e, was required to the effect that 
such conditions were complied with. The jurisdiction of the Federal Court did 
not depend upon the certificate but on a compliance of the conditions laid down 
in the relevant sections, though without such a certificate the appeal to the Federal 
Court would not have been admitted. Further, under section 3 of the Federal 
Court (Enlargement of Jurisdiction) Act, 1947, though the High Court did not 
issuc the requisite certificate, the Federal Court could have exercised its jurisdiction 
by granting special leave. 
If the argument of the respondent were to be accepted in view of Article 374 (2) 
of the Constitution, Article 135 would become redundant and unnecessary. For, 

_under Article 374 (2) all suits, appeals, proceedings, civil or criminal, pending 
in the Federal Court at the commencement of this Constitution shall stand removed. 
to the Supreme Court and the Supreme Court shall have jurisdiction to hear them 
and therefore Article 135 must have been intended to provide for other cases not 
pending in the Fed Court. The construction we are inclined to put upon 
Article 135 reconciles the provisions of both the Articles without making Article 133 
otiose for some years to come. We, therefore, hold that, under the provisions of the 
Constitution, an appeal lies against the judgment and decree of the High Court 
delivered prior to the commencement of the Constitution if an appeal lay to the 

_ Federal Court having regard to the provisions of sections 109 and 110 and Order 45, 
Civil Procedure Code. f ; cs eae 

In the result, the application is allowed. a 
KS. — Application allowed. 


[FULL BENCH]. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. P. V. RAJAMANNAR, Chisf Justice, Mr. Justice VisewANATHA 
SASTRI AND Mr. Jusi1ce SOMASUNDARAM. 


Srimathi Champakam Dorairajan and another .. Petitioners * 


D. 
The State of Madras, represented by the Chief Secretary .. Respondent. 


Constitution of India (1950), Articles 15 and 29 (2)—Fundamental rights—If violated by Madras Communal 
Government Order regarding admission to Colleges. 


On the contention of the petitioners that the rules laid down in the Madras Communal Govern- 
ment Order for regulating the admision of students to colleges discriminate against citizens on the 
ground of their caste, or religion and thereby violate tho rights guaranteed under Articles 15 (1) 
and 29 (2) of the Constitution. 





* C.MLP. Nos. 5255 and 5940 of 1950. a7th July, 1950. 
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Had: The Communal Government Order violates Article 15 (1) of the Constitution and cannot 
be given effect to and the petitioners’ applications for admission to the Government colleges 
should be considered without any discrimmation being made against them on the ground of 
religion, race or caste. 

Per Rajamannar, C.7.—Article 15 (1) of the Constitution of India in unambiguous terms declares 
that the State shall not discrimina clea baa any citizen on grounds only of religion, race, caste, sex, 
place of birth or any of them. “Di te inst’? means “ make an adverse distinction with 
regard to”, “ distinguish unfavourably from others.” What the Article says is that no person of 
a icular religion or caste shall be treated unfavourably when compaied with persons of other 

igi and castes merely on the ground that he belo to a parti religion or caste. The 
Communal Government Order states that a limited num of seats only are allotted to members 
of a particular caste, namely, Brahmins, The qualifications which enable a Brahmin candidate to 
secure a scat in a college would necemarily be higher then the qualifi cations which would enable a 
person of another caste or religion to secure admission. Thereis discrimination against Brahmins 
and the petitioners’ applications for admission should be considered without any discriminatiom 
being made against them on grounds of religion, race or caste. 

Article 46 cannot override the provisions of Articles 15 (1) and ag (2) or justify any law or 
act of the State contravening their provisions. 

Per Viswoanatha Sastri, 7.—The Communal Government Order violates Article 15 (1) of the Consti- 
tution. It statedly es students seeking admission to State Colleges, on the basis of caste and 
religion and allots a definite number of seats to students belonging to icular castes or communities 

of their merit. It makes caste and religion a ground of admission or rejection, In its 
working it results in the adoption of different qualifications and different standards for students seeking 
admission to the same institution according to their caste, community or religion. By its allotment 
of a fixed number of seats to students of a particular caste or community the unal Government 
Order denies equal treatment for all citizens under like circumstances and conditions, both in the 
privil conferred and disabilities imposed. In its effect and operation the Communal Government 
Order iminates very markedly against members of a particular caste and shuts out students having 
high qualifications solely on the ground of their caste or religion and lets in others with inferior qualifi- 
cations on the same ground. E 

The Communal Government Order is subversive of the basic provisions of the Constitution. 


Per Somasundaram, J.—The word “only” in both Article 15 (1) and Article 29 (2) of the 
Constitution in the context in which it is used in the Articles mean that discrimination or denial 


should not be on the of religion, race, caste or language alone. It follows therefore that 
one of the ds of discrimination or denial may be on the basis of ion, race, 
or language, but it should not be the sole ground. It is only if the denial or di ination is 


on the bare ground of religion, race, caste ctc., the Article is hit. 

Article 46 of the Constitution may not override the Articles in Part IIL But Articles 15 (1) 
and 29 (2) must be read with Article 46. In distributing the seats the State can take into account 
the fi ental principles embodied in the Article which it cannot ignore. 


As there is considerable force in the arguments advanced by my Lord Chief Justice and 
learned brother Viswanatha Sastri for the view they have taken, I would agree, though not 
without hesitation, in the order proposed. x 
C.M.P. No. 5255 of 1950.—Petition praying that in the circumstances stated 
in the affidavit filed therewith the High Court will be pleased to issue a writ of manda- 
mus or any other suitable prerogative writ restraining the respondent and all officers 
and subordinates thereat from enforcing, observing, maintaining or following 
or ee the enforcement, observance, maintenance or inie eed the con- 
cerned authorities in the State of the Notification or order y referred to 
as the Communal Government Order in and by which admissions to the Madras 
Medical College is sought or purported to be regulated in such a manner as to 
infringe and involve the violation of the fundamental rights referred to in the clauses 
of the Constitution of India and that the Communal Government Order so called 
being against the Constitution of India, the rules and regulations and restrictions 
contained therein should not be enforced, observed, maintained or followed or 
required so to be by any subordinate authority either directly or indirectly and for 
costs of the application ; 


C. M. P. No. 5340 of 1950.—Petition praying that in the circumstances stated 
in the affidavit filed therewith the High Court will be pleased to issue a writ of 
mandamus or any other suitable prerogative writ restraining the respondent and 
all officers and subordinates thereof from enforcing, observing or maintaining 
or following or requiring the enforcement, observance, maintenance or followi 
by the concerned authorities in the State of G.O. No. 1254—Education, dated 
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17th May, 1948, in and by which admissions to the Enginee College is sought 
or purported to be regulated in such a manner as to age involve ‘the viola- 
tion of the fundamental rights referred to in the clauses of the Constitution of India 
and that the above Government Order being against’ the Constitution of India, 
the Rules and Regulations and restrictions contained therein should not be enforced, 
-observed, maintained or followed or required so to be by any subordinate authority 
-either directly or indirectly and for pee of the application. 


V. V. Srinivasa Aiyangar, N. R. Raghavachariar and V. Devarajan for Petitioner in 
-C.M.P. No. 5255 of 1950. 


Alladi Krisknaswami Aiyar for N. Rajagopala Aipangar and V. Sethuraman for Peti 
tioner in C.M.P. No. 5340 of 1950. 


The Advocate-General (K. Kuttikrishna Menon) instructed by the Government 
Solicitor on behalf of the respondent in both the petitions. 


The Court made the following Order :— 


The Chisf Tones these two applications substantially the same questions 
fall to be decided and they were therefore heard il en D C.M.P. No. 255 
of 1950 the petitioner is one Srimathi rairajan. In the affi 
filed by her in support of the application, she states that she is a graduate of the 
Madras University. Banig passed in 1934 the B.A. degree examination taking 
Physics and Chemistry for her subjects, that owing to financial and other difficulties 
she could not join forthwith or seek to join the Medical College, that she has 
since been able to decide on reading for a medical degree, that she made enquiries 
with regard to her admission into the Government Medical College at dras 
in the M.B., B.S. course, that she ascertained that in respect of admissions into the 
said College the authorities were enforcing and observing an order of the Govern- 
‘ment referred to as the Communal Government Order, in and by which the admission 
into the Medical College is to be regulated not by qualification or suitableness 
of the candidate applying for admission, but by directions involving the making 
of discriminations etree applicant and applicant on the ground of caste, sex, 
etc., and that in the face of that order she had little or no chance of being admitted 
into the said College. She contends that the said Order of Government is void 
as it is inconsistent with the provisions of the Constitution of India and operates 
as an infringement of her mal right as a citizen of the State of Madras, and 
that the maintenance of that order is an infringement of the fundamental rights 
declared and formulated by the Constitution of India. She therefore prays for the 
issue of a writ of mandamus, or any other suitable prerogative writ restraining 
the State of Madras and all its officers and subordinates from enforcing, observing, 
maintaining or following or requiring the enforcement, observance, maintenance 
or following by the concerned authorities in the State of the Notification or Order 
generally referred to as the Communal Government Order in and by which admissions 
into the Madras Medical College is sought or permitted to be regulated in such a 
manner as to infringe and invo veh the violation of the fundamental rights referred 
to in the clauses of the Constitution of India, namely, Article 15, clause (1) and 
Article 29, clause (2). 

In C.M.P. No. 5340 the petitioner is one C.R. Srinivasan. In his affidavit 
he states that he has passed the Intermediate Examination of the Madras University 
held in March, 1950, in Group I taking Mathematics, Physics and Chemistry as 
his optionals in ne first class and obtained for a maximum of 450 marks in the 
optionals 369 marks ; that he has filed an application for admission to the Engineering 
College at Guindy, ‘that he learns that the admission in the Engineering College 
is governed by a Government Order whereby admission is governed by Sam 
proportion (the order already referred to in the previous Civil Miscellaneous Peti- 
tion), that he apprehends that there is no prospect of his application being consi- 
dered on its merits with due regard to his qualifications, oring considerations 
of race, caste or religion. The petitioner contends that T said Government 
Order is inconsistent with Article 15 and Article 29- (2) of the Constitution and 
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prays that the Government may rescind the Order and direct the Committee 
appointed to select the candidates for admission into the Engineering College to 
consider his application for admission on its relative merits without reference to 
considerations of religion, race, easte, language or any of them and to dispose of 
the same in accordance with the terms of Articles 29 (2) and 15 of the Constitution. 


On behalf of the State of Madras counter-affidavits were filed in the two peti- 
tions setting forth practically the same legal contentions. In the counter adari 
filed in C.M.P. No. 5255 of 1950 it is stated that the total number of seats available 
in the four Medical Colleges run by the Government of Madras is only 330, that 
out of these, 17 seats are reserved for students coming from outside the State, 12 
seats for discretionary allotment by the Government in consultation with the 
Surgeon-General ; that the balance of seats available are apportioned between four 
distinct groups of districts in the State, that the seats so apportioned are filled up 
according to the rule intended to protect the weaker sections of the people and to 
provide equal opportunities to alt that accordingly out of 14 seats 6 are allotted 
to Non-Brahmin Hindus, 2 to backward Hindu communities, 2 to Brahmins, 2 
to Harijans, 1 to Anglo-Indians and Indian Christians and 1 to Muslims. The 
above allocation is claimed to be based not solely on population figures, but that 
it has been worked out after a due consideration of the numerical strength, literary 
attainments and the economic conditions of the various communities in the State. 
Subject to these regional and protective provisions, selection from among the appli- 
cants from a particular community from one of the groups of districts is made 
on certain principles, preference being given in a particular order. No less than 
20 per cent. of the total number of seats available for students of the State are filled 
by women candidates separately for each region. It is open to the Selection Com- 
mittee to admit a larger number of women candidates in any region if qualified 
candidates are available and if they are eligible for selection on merits vis-a-vis 
the men candidates. On behalf of the State it is contended that the Order of 
Government regulating admissions to the Colleges is not invalid, because under 
Article 46 of the Constitution, the State is bound to promote with special care the 
educational interests of the weaker sections of the people and protect them from 
social injustice and all forms of exploitation, and that the State has the sole dis- 
cretion to decide who are weaker sections of the people. It is pleaded that as the 
number of seats available in educational institutions maintained by the State repre- 
sents only a fraction of the number of applications for such seats, quite a large 
number of applicants have to be denjed admission, but such denial is not on grounds 
only of religion, caste, etc., but on a multiplicity of grounds including the paucity 
of seats, the necessity for regional and linguistic representations, the necessity for 
promoting with special care the interests of the backward communities and other 
factors and that the said Order of Government is neither illegal nor opposed to 
any Article of the Constitution of India. 


In C.M.P. No. 5340 of 1950 a counter-affidavit similar to that filed in the 
previous Civil Miscellaneous Petition was filed on behalf of the State. The total 
number of seats available in the Government Engineering Coll is only 395 
out of which 21 seats are reserved for students coming from outside the State includ- 


ing refugee students. 

Reply affidavits were filed by the petitioners in both the applications. They 
contain mostly legal arguments which will be noticed later on in the judgment. 
In C.M.P. No. 5340 of 1950 a further affidavit was filed on behalf of the State 
appending three statements, one showing the selection of candidates from the 
various communities in the respective zones according to the present Government 
Order, another showing the selection of candidates on the basis of only the marks 
obtained in Part III of the Intermediate examination and a third showing the 
percentage of seats which the various communities would get on the basis of popu- 
lation, on the basis of marks obtained in the examinations, on the basis of the existing 
rules and on the basis of the proposed admissions this year. It is pointed out that 
if the present Government Order is disregarded and selection is made on the basis 
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of marks, the Brahmin community stands to gain by 172 seats, the Non-brahmin 
communities lose 50 per cent of their seats totalling 112; none of the Harijans 
would be selected, t.¢., they would lose 26 seats and the Muslim community would 
lose 23 seals. 


; The applications were fully and ably argued by Mr. V. V. Srinivasa Aiyangar 
and Mr. Alladi Krishnaswami Aiyar for tho two petitioners and by the learned 
Advocate-General for the State of Madras. None of them was able to cite any 
authority which directly dealt with the question to be decided and it was common 
ground that provisions in pari matsria with the material Articles of the Constitution 
of India are not to be found in any of the well known constitutions of the world. 

The two provisions of the Constitution on which learned counsel for the peti- 
tioners strongly relied in support of their contention that the Government Order 
above mentioned was invalid are clause (1) of Article 15 and clause (2) of Article 29. 
They run as follows : ` 

“i5. (1) The State shall not discriminate against any citizen on grounds only of religion, 
race, caste, sex, place of birth or any of them. ... . 

29. (2) No citizen shall be denied admission into any educationalinstitution maintained by 

the State or receiving aid out of State funds on grounds only of religion, race, caste, language or 
any of them.” ' 
Article 14 of the Constitution was also incidentally referred to. This Article embodies 
‘the principle of equality before the law, which is a part of the rule of law as enunci- 
sted by Professor ar eas the rule of equal protection of the laws contained in 
the Fourteenth Amendment to the Constitution of the United States of America. 
Certain decisions of the Supreme Court of America construing the phrase “ the 
equal protection of the laws” were cited to us, but learned counsel for petitioners 
agreed that it was not necessary to rely on them as direct authorities in their favour, 
because there were other Articles in our Constitution which directly supported their 
contention. ' 


The contention on behalf of the petitioners briefly is that the fundamental 
rights of the petitioners as citizens of India declared by Article 15 (1) and Article 
29 (2) of the Constitution would in effect be denied by the enforcement of the Order 
of Government referred to as the Communal Government Order, because (1) the 
State is discriminating against them on grounds of religion, caste and sex, and 
(2) they are likely to be denied admission on grounds only of religion and caste. 
All that they pray for is that their applications for admission should be considered 
on their merits without taking into consideration their religion, caste or sex. 


The question is: Is the Communal Government Order when applied to the 
case of the two petitioners in any’way inconsistent with either or both the said provi- 
sions of the Constitution? Has the fundamental right of the petitioners either 
under Article 15 or under Article 29 been ignored by the Government in secking 
to enforce the said order? 

Article 29, clause (2), expressly refers to admissions to educational institutions. 
Mr. Alladi Krishnaswami Aiyar invited our attention to the proceedings of the 
Constituent Assembly which relate to the passing of this Article by that Assembly. 
In the Constitution as originally drafted the corresponding provision was Article 23 
(2) which was in the following terms— 

“ No minority, whether based on religion, community or language, shall be discriminated against 
in regard to the admision of any person belonging to such minority into any educational institution 
maintained by the State.” 

In the place of this provision the clause as we now find was substituted by an amend- 
ment pro d by Pandit Thakur Das Bhargava. The three points of difference 
between the provision as originally drafted and the provision as substituted were (1) 
the words “ no citizen” were substituted for the words “ no minority’, (2) not 
only institutions maintained by the State but also institutions receiving aid out of 
State funds were included, (3) instead of the words “ religion, community or lan- 
guage”, the words adopted were “ religion, race, caste, language or any of them ”. 
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- Mr. Alladi Krishnaswami Aiyar contended that the right given to a citizen 
under Article 29 (2) of the Constitution is an individual ight given to the citizen 
as such and not as a member of a community or quate. The right is expressed 
in unequivocal terms, a right not to be denied admission into any State maintained 
or State aided educational institution on any of the grounds of religion, race, caste 
or language. There is no reservation in favour of any class of citizens, as for instance, 
in Article 16 which deals with appointments and ocea under the State, Clause (4) 
of which says-— 

“ Nothing in this article shall t the State from making any provision for reserva 
A a tae any backward claw of citizens which, in the opinion of the Stace 
is not adequately represented in the Services under the State.” í 

On behalf of the State the learned Advocate-General relied strongly on the 
word “ only”? which occurs in Article 29 (2). His contention was that the peti- 
tioners would be denied admission not only on any of the grounds mentioned in the 
Article, but also on other grounds, namely, paucity of seats and necessity to make 
due provisions for weaker sections of the citizens. There was some controversy 
as to the exact connotation of the word “ only ” in the place where it occurs. ` Peti- 
tioners’ counsel contended that the word meant “ merely ” or “ solely” and that 
what the Article prohibits is, taking any of these factors into consideration. If 
‘one of the reasons for the denial of admission is the fact that the applicant belongs 
to a particular religion, race or caste, then the denial is wrong. In other words, 
it is only these grounds or any of them which are mentioned in the Article that are 
prohibited from being taken into account. There may be other valid grounds 
for refusing to admit any applicant. If otherwise there is no disqualification or 
disability attaching to an applicant, he should not be denied ission solely 
on the ground that he belongs to a particular religion or race or caste. Speaking 
for myself, I do not think much turns on the presence of the word “only” in the 
Article. Even if that word had been omitted, the effect of the Article would pro- 
bably be the same (vide Article 925 for a similar use of the word “ only”). I 
however, think that there is some force in the Advocate-General’s contention that 
this Article would apply only if the persons of a particular religion, race or caste 
are totally excluded on the ground of their religion, race or caste, but would not. 
apply when no person of any religion, race or caste is denied admission as such. 
Now let ws look at the case of the present applicants. They say they are likely 
to be denied admission. On what ground ?. They would say t it is because 
they belong to the Brahmin caste. 2 But is that all? Is it not also because that 
they a Laa that their qualifications would not enable them to compete with 
other Brahmin candidates for the limited number of seats. allotted to the Brahm. ns ? 
Without reference to other factors, like, e.g., marks and the class secured by! the 
candidate, it cannot be predicated in every case from the simple fact that the appli- 
cant is a Brahmin that he will be denied admission. No doubt in the two petitions 
before us, we were told that the applicants were not included in the provisional 
list compiled by the Selection Committee. That may beso. Butif the applicants 
had probably secured more marks than they actually got, they might have 
been included in the list in spite of the fact that they belong to the Brahmin caste. 
‘This is one way of looking at the matter. Another way is this. Here is a candidate 
who if he had not been a Brahmin, but had been a member of another caste or had 
belonged to another religion, might have secured admission, but because he is a 
Brahmin, he has been denied admission. The applicants before us, su i 
they had been Harijans, would have been certainly admitted on the oats they 
had got and on their other qualifications. But they have been denied admission, 
because they are Brahmins. I must confess that there is much to be said for both 
points of view. I would, however, refrain from deciding these applications on this 
point either way. But I will indicate my opinion. In my view, it is only when 
it can be said that under the impugned Government Order.a n per se, because 
he belongs to a particular religion or caste, cannot obtain ission into a parti- 
cular institution that the Article is contravened. I have in mind the instances 
of the American cases cited to us in which Negroes have been denied admission 
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pir Da they are Negroes and the regulations of the educational institution 
to which they sought admission prohibited completely the admission of the members 
of the coloured races, ste Sipusl v. Board of Regenis!, Sweatt v. Painter?, and McLaurin 
v. Oklahoma State of Regents*. 


The clause in the Fourteenth Amendment to the United States Constitution 
which provides for the equal protection of the laws has been always interpreted 
as a provision for Poe enforcement of discriminatory measures. ‘The 
equal protection of the laws been understood as a pledge of the protection of 
equal ae (Yickwo v. Hopkins*). In the words of Chief Justice Taft 

The guarantee was aimed at undue favour and individual or class privileges on the one hand 

and at hostile discrimination or the oppression of inequality on the other..... The guarantee 
‘was intended to secure equality of protection not only for all but agamst all similarly mtuated.” 
(257 U.S. 912 at 332). 
This clause requires that there shall be no distinction made on the sole basis of race 
or colour. ough the cases on this subject are legion, it will be not without 
interest to refer to cases relating to admissions to educational institutions. In 
‘Missouri ex. Rel. Gaines v. Canada‘, it was held that a State which precluded Negroes 
from a State-maintained Law School open to White students co not be said not 
to have discriminated against Negroes in violation of this clause. In Stpusl v. 
Board of Regents’, the Supreme Court held that the equal protection clause required 
a State-maintained Law School for White students to provide legal education for a 
Negro applicant. The Court said : 

“ The petitioner is entitled to secure legal education afforded by a State institution. To this 
time it has been denied her although during the same period many White applicants have been afforded 
legal education by the State. The State must provide it for her in conformity with the equal protection 
clause of the Fqurteenth Amendment and provide it as soon as it docs for applicants of any other 
group. 


Two recent decisions decided in June, 1950, may also be referred to, namely, Sweatt 
y. Paintsr and McLaurin v. Oklahoma State Regents*. In the former case an appli- 
cation by a Negro student for admission to the Univesity of Texas Law School 
-was rejected solely because he was a Negro. This was in accordance with the State 
law which restricted admission to the University to White students. The Supreme 
Court held that the petitioner was entitled to his full constitutional right, namely, 
legal education equivalent to that offered by the State to students of other races 
and that he could not be denied admission solely on the ground that he was a 
Negro. In the latter case the question was whether a State after admitting a Negro 
student to graduate instruction in its State University afford him different treat- 
‘ment from other students solely because of his race. The Supreme Court answered 
the question in the negative. They held that the Fourteenth Amendment precludes 
differences in treatment by the State based upon race. As I remarked during 
the course of the argument—and I understood Mr. Alladi Krishnaswami Aiyar 
to concede—the American decisions are not directly applicable in construing 
Articles 15 (1) and 29 (2) though they may have some bearing in construing Article 
14 of our Constitution. There is one important difference introduced by Article 29 
which is absent in the United States. There it has been held that the equality 
clause would not be violated by a segregation of the races in separate educational 
institutions, provided equal facilities for study were provided for the two races. 
But according to our Constitution, such segregation on grounds of race would be 
invalid. It may also be noted that the American cases deal with State Laws or 
regulations which totally excluded all Ne from particular educational insti- 
tutions. Not a single case has been brought to our notice in which there was any 
such total exclusion, but there was a restriction of the number of seats available 
for them similar to what we have in the Communal Government Order. In the 
‘American instances, the fact that the applicant was a Negro was sufficient to exclude 
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him from admission to an institution. That is not the case according to the Com- 
mynal Government Order, for it is not that any applicant who happens 
to,be a Brahmin would be invariably denied admission to either the“Medical or the 
Engineering College. : 

Mr. Alladi Krishnaswami Aiyar referred us to the decision in McCabe v. Atchison? 
and Missouri ex Rel. Gaines v. Canadd*, in support of his‘voritention that the right 
asserted by the applicant in these petitions is a personal ahd individual right as 
citizens and not as members of a particular religion or caste: I agree with him. 
In the recent case of Sweatt v. Painter*, as Chief Justice Vinson observed : 

“ It is fundamental that these cases concern rights which are personal and present”. 

In Missouri ex Rel. Gaines v. Canada*, Chief Justice Hughes declared thus : 

“ The petitioner’s right was a personal one. It was as an individual that he was entitled to the 
equal protection of the laws and the State was bound to furnish him within its borders facilities for 

education substantially equal to those the State there afforded for persons of the White race, 

whether or not other Negroes sought the same opportunity.” 
I agree that it is no answer to the petitioners’ applications to say that other Brahmin 
students have been admitted into the Medical and Engineering Colleges. The 
question is: whether there has been any discrimination against the petitioners, 
because they belong to a particular caste. 

In my opinion these applications must be decided in favour of the petitioners 
on the terms of Article 15 (1). That Article in unambiguous terms declares that 


te 
race, caste, sex, place of birth or any of them. “ Discriminate against’’ means 
“make an adverse distinction with regard to” ; “ distinguish unfavourably from 


religion or caste. Now what does the Communal Government Order’ ‘purport 
todo? It says that a limited number of seats only are allotted to persons of a parti- 
cular caste, namely, Brahmins. The qualifications which would enable a candidate 
to secure one of those seats would necessarily be higher than the qualifications 
which would enable a persons of another caste or religion, say, Harijan or Muslim 


to secure admission. A of the statements filed on behalf of the State demons- 
trates this fact amply. c find, for instance, that while the four Brahmin candidates 
selected from Ra to the inecring College secured marks I 


ranging 

from 398 to 417, the two Harijan candidates who were selected secured only marks 

between 214 and 231. It appears to me that in view of these facts, it is impossible 

for the State to contend that there has been no discrimination. Ifa Harijan candi- 

date who gets 231 marks can be admitted, but a Brahmin candidate even if he gets 

go is not admitted, there is obvious disparity in the treatment of the candidates, 
use they belong to different castes. 


In a way the learned Advocate-General did not deny the fact of discrimination. 
Only he attempted to justify such discrimination on grounds of public policy and 
as necessary to brng about social justice by promoting the interests of the education- 
ally backward sections of the citizens. In this connection Article 46 of the Consti- 
tution was very strongly relied on by the learned Advocate-General. It runs thus : 

“The State shall promote with special care the educational and economic interests of the weaker 
sections of the people, and, in particular, of the scheduled castes and the scheduled tribes, and shall 
protect them from social injustice and all forms of exploitation.” 

This Article occurs in Part IV of the Constitution which contains directive prieane 
of State policy which according to Article 37, are not enforceable by an urt but 
are nevertheless fundamental in the governance of the country, and have to be 
applied by the State in making laws. Though the Government Order in question 
was passed long prior to the coming into force of the Constitution, it was sought 
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to be justified as carrying out the principle adopted by the Constitution in Article 
46. The Advocate-General drew a vivid picture of the injustice which would 
result if no discrimination were made between, say, Brahmins and Harijans, and 
both the applications were dealt with on merits. If the marks standard were to 
be applied uniformly, the result would be, he stated, that while 249 Brahmin candi- 
dates would secure admission, no Harijan and only three Muslims would be selected. 


It is an undeniable ‘fact that the citizens of the Indian Union profess different 
religions and belong to’ several castes and speak many languages. One should 
probably also add dist they belong to different races. There are many Articles 
of the Constitution which expressly refer to these differences and there are other 
Articles which clearly imply their existence. There are minorities as well as majo- 
rities based on religion, caste or language. One finds running through the Consti- 
tution two underlying conceptions which inform the entire scheme of national life 
envisaged by it. One is the principle of equality not only of status but also of 
opportunity and the other is the establishment of a social order based on social, 
economic and political justice. As necessarily following from such an ideal, there is 
the exhibition of an anxiety to promote the interests of the backward and weaker 
sections of the people. With this end in view, the Constitution provides for safe- 
guarding their interests in several respects. Article 16 (4) is an instance already 
mentioned. There are other provisions as well. Part XVI contains special provisions 
relating to certain classes. There are provisions for reservations cf seats in the 
House of the People and in the Legislative Assemblies of every State for the Scheduled ' 
castes and tribes. Power is given to the President to nominate members of the 
Anglo-Indian community if that community is not adequately represented. 
Article 335 enjoins the claims of the members of the Scheduled castes and the Sche- 
duled tribes to be taken into consideration consistent with the miaintenance of 
efficiency of administration in the making of appointments to services and posts 
in connection with the affairs of the Union or of a State. Articles 336 and 337 
are special provisions for the Anglo-Indian community in the matter of services 
and education. According to Article 338, there shall be a Special Officer for the 
scheduled castes and scheduled tribes whose duty shall be to investigate all matters 
relating to the safeguards provided for them under the Constitution and report 
to the President upon the working of those safeguards. Article 340 provides for 
the appointment by the President of a Commission to investigate the conditions 
of socially and educationally backward classes within the territory of India and 
the difficulties under which they labour and to make recommendations as to the 
steps that should be taken by the Union or any State to remove such difficulties 
and to improve their condition and as to the grants that should be made for the 
purpose by the Union or by the State. 

Granting that one of the objectives of the Constitution is to provide for the 
uplift of the backward and weaker sections of the people, which inter alia is embodied 
in Article 46, can we hold that the State is at liberty to do anything te achieve that 
object? The obvious answer is “ yes’, so long as no provision of the Constitution 
is contravened and no fundamental right declared by the Constitution is infringed 
or impaired. It may be conceded that in one sense Articles which prohibit 
discriminatory treatment in any matter relating to the State are inconsistent by 
themselves with any action on the part of the State to make provisions specially 
favourable to the backward and weaker sections of the people. That is why we 
find exceptions have been made expressly to the principles of non-discrimination 
in certain specified matters the most important of which is in respect of appoint- 
ments and offices under the State. After reiterating the principle of non-discrimi- 
nation in Article 16 (2), Article 16 (4) makes an exception and provides for dis- 
crimination in favour of backward classes of citizens. 


Now there is no such provision for reservation as regards admissions into 
educational institutions. Whether the omission to make such reservation was 
deliberate or accidental we cannot speculate. The learned Advocate-General 
pressed upon us the condition of educational backwardness which prevails among 
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several sections of the people in the State, and represented that unless special reser- 
vations are made in favour of such sections, the State cannot promote adequately 
their educational interests.’ Presumably this state of affairs was well known to 
the representatives of this part of the country on the Constituent Assembly. If 
they and others who felt a similar difficulty had urged upon the Assembly the neces- 
sity for such a provision for reservation, the Assembly might well have agreed to 
a provision similar to Article 16 (4) in respect of admissions to educational institu- 
tions as well. Actually, however, there is no such provision and we do not feel 
justified in adding a new provision by way of an exception to the expressed declara- 
tion made in Article 15 () and Article 29 (2). In our opinion Article 46 cannot 
override the provisions of these two Articles or justify any law or act of the State 
contravening their provisions. 

The learned Advocate-General contended that in all State Legislation and 
executive action, classification is inevitable and there is nothing in the Constitution 
which prohibits such classification. It is true that the equal protection of laws 
clause of the Fourteenth Amendment to the Constitution of the United States 
has been often held not to preclude legislative classification provided it is reasonable 
and not arbitrary. As Mr. Chief Justice Taft observed in the leading case of 
Trumax v. Corrigan! : 

“Inad legislation to the need of the le of a State, the legislature has a wide discretion 

be, I eich that perfect uunieority of eaten of all persons is neither practical 


and it may 
nor desirable, though classification of persons is constantly necemary.” 
Mr. Justice Frankfurter in a later case observed: _ 

“ The equality at which the Equal Protection Clause aims is not a disembodied equality. The 
Fourteenth Amendment enjoins the protection of the laws and laws are not abstract propositions. 
They do not relate to abstract units A, B and C but are expressions of policy arimng out of ial 
difficulties addressed to the attainment of specific needs by the use of specific remedies. The Consti- 
tution does not require things which are different in fact or opinion to be treated in law as though 


they were the same,” ; 
Two things, however, cannot be overlooked. Firstly, that classification does not' 
necessarily mean discrimination and secondly, classification which is prohibited: 
by the Constitution cannot justify legislation or State action based thereon. That 
is why the Supreme Court of the United States has in innumerable cases held dis- 
criminatory legislation to be bad, particularly in cases where the ground of discri- 
mination has been race or colour. No one has attempted even to adduce the, 
argument that discrimination against the coloured races is only one kind of classifica- 
tion and therefore permissible. 

In this connection the Advocate-General relied on certain observations in two 
decisions of the American Supreme Court, but they are not of any material assist- 
ance to him. In Republic Natural Gas Co. v. Oklahoma*, the Supreme Court was 
called upon to decide the validity of an order made by the Oklahoma State 
Corporation Commission requiring a producer of natural gas to market pro raia 
gas of another producer in the same field. The order was upheld, because it 
was held to be in the exercise of the power of the State to preserve the correlative 
rights of producer of natural gas in the same field. Mr. Justice Douglas observed 
in the course of his judgment thus: 


_  “Oklahoma’s power to regulate correlative right in the Hugotan field does not stem from her 
interest merely in the preser anon ofnatural sources. Itstems rather from the basic aim and authority 
of any Government which seeks to protect the rights of its citizens and to secure a just accommodation 


of them when they clash.” 

It will be seen that there could be no question of discrimination in this matter. 
In Toomer v. Witsell?, a majority of the Supreme Court of America held that the 
imposition of a discriminatory licence fee for boats owned by non-residents was 
without reasonable basis and therefore a violation of the Privileges and Immunities 
clause. That clause so far as relevant reads as follows :— 
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- “The citizens of each State shall be entitled to all privileges and immunities of citizens in the 
scveral States.” 
In dealing with this clause Chief Justice Vinson said : 

“Like many of the constitutional provisions the Privileges and Immunities Clause is not 
absolute. It does ban discrimination against citizens of other Saw where there is no substantial 
reason for the discrimination beyond the mere fact that they are citizens of other States. Butit does 
not preclude disparity of treatment in the many situations where there are perfectly valid independent 
reasons for it. us the enquiry in each case must be concerned with whether such reasons do exist 
and whether the degree of discrimination bears a close relation to them.” 

It was found that the discrimination against non-residents was so great that its 
paa effect was virtually exclusionary and it was held that the tevy was invalid. 
fail to see how the principle of this decision can be applied to the cases before us. 


The learned Advocate-General laid great stress on the fact that one of the ideals 
of the Republic of India is the establishment of social j justice and protection of weaker 
sections from social injustice. Expressions like “social justice” and “social 
injustice’? are very vague and elastic in their connotation and it is often difficult 
to determine whether any particular action of the Government leads to social injustice 
or not. It is said that without some provision like that contained in the Communal 
Government Order, no member or very few members of the backward communities 
can secure admission to colleges with limited accommodation like the Medical 
and Engineering Colleges and to deny them the opportunity to obtain professional 
education would be to perpetuate social injustice. That is one side of the medal. 
But there is also the other side that candidates well qualified otherwise and with 
more than average merit should be denied opportunity to secure such education, 
because they belong to castes or communities more advanced than others. Of 
course the most satisfactory solution would be to provide equal and adequate facili- 
ties to all'applicants. If on account of various causes the State is unable to do so, 
then, as the Articles of the Constitution stand at present it is difficulty to see how 
the State can make a discrimination between applicant and applicant on the ground 
of religion or caste and restrict the number of seats that could be secured by 
applicants of any particular religion or caste, or prescribe different qualifica- 
tions to applicants of different religions and castes, to the advantage of some and 
to the disadvantage of others. 


In my opinion both the applications must be allowed and there should be a 
direction that the applications of the two petitioners should be considered without 
any discrimination being made against them on grounds of religion, race or caste. 
It is not for us to say what circumstances should be taken into account, what quali- 
fications should be prescribed, what tests should be applied in making a selection. 
As Mr. Alladi Krishnaswami Aiyar rightly pointed out during the course of his 
argument, marks may not be the one and only criterion. All that we should say 


on these applications is that grounds of religion, race or caste cannot be the basis 
of selection. 


Mr. V. V. Srinivasa Aiyangar in C. M. P. No. 5255 of 1950, contended that 
his client was being discriminated against even on the ground of sex. That does 
not seem to be correct. On the other hand, there appears to be a special provision 
in favour of women candidates, a provision which may probably be justified by 
Article 15 (3). As stated already in the counter-affidavit filed on behalf of the State 
not less than 20 per cent. of the total number of seats available for students of the 
State are filled by women candidates separately for each region, and it is open to the 
Selection Committee to admit a larger number of women candidates in any region 
if qualified candidates are available in that region and if they are eligible for selec- 
tion on merits vis-a-vis the men candidates in accordance with the general principles 
governing such admissions as laid down in the rules. J fail to see how the petitioner 
can complain that any discrimination i is being made against her on the ground of 


sex. 


The writs issued will be made absolute i in ‘the terms mentioned above. There 
will be no order as to costs. 


My 
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Viswanatha Sastri, F.—These two applications raised substantially the same 
questions. The applicant in C. M. P. No. 5255 of 1950 is a Brahmin lady, and 
in C. M. P. No. 5340 of 1950, a Brahmin male student, who sought, but did not 
get admission to the Medical and Engineering Colleges maintained by the State 
of Madras. The applicants impugn the legality of a Government order, G. O. 
No. 1254-——Education, dated 17th May, 1948, regulating the admission of 
students to these colleges. Though this Government Order, referred to as the 
Communal Government Order in the arguments before us and in this judgment, 
was passed before the Constitution of India was enacted, it is common ground 
that it is being acted upon and enforced by the State and its officers in 
selecting students for admission to the Engineering and Medical Colleges. 
Taking the Engineering College of the State—the position is much the same 
as regards the Medical Colleges—the total number of seats available is in the 
region of 400. Under the direction of the Government as embodied in the Com- 
munal Government Order, 12 out of these seats are reserved for allotment by 
the ministers of Government at their discretion. 21 seats are reserved 
for students coming from outside the Staite. The remaining seats are apportioned 
and allotted among four groups of districts comprised in the States, popularly 
known as Rayaleseema, Andhra, Tamilnad and Kerala. The seats apportioned 
and allotted to each of these four divisions are filled up in this way : taking 14 seats 
as a unit, Non-brahmin Hindus are allotted 6 seats, Non-brahmin backward Hindus 
2 seats, Brahmin 2 seats, Harijans 2 seats, Anglo-Indians and Indian Christians 
one seat, and Muslims one seat. Both “ forward ’? Non-brahmins and “‘ backward ° 
Non-brahmins are grouped together for the purpose of selection. The appella- 
tion of the various communities is not mine. Subject to the above overriding 
allotments based on regional and communal and caste divisions, selection of candi- 
dates from each community is made on the basis of marks obtained: by students 
in the Intermediate, B. A., or B. Sc. examinations of the Universities in the State. 
As a result of applying the above rules of selection during the current year, 77 
Brahmins, 224. Non-brahmins, 51 Christians, 26 Muslims and 26 Harijans have 
been selected for admission to ihe Engineering Colleges. The 12 seats reserved for 
allotment at the discretion of Government have been filled up presumably on the 
same or a slightly different basis. If the rule of allotment of seats according to 
castes and communities had been ignored and the selection of candidates had been 
made on the basis of merit, that is to say, the marks obtained by the candidates 
in the qualifying examinations, irrespective of their caste, community or religion, 
249 Brahinnine , 112 Non-brahmin Hindus, 22 Christians, 3 Muslims and no Harijans 
would have been selected. The result of applying the Communal Government 
Order is that 172 Brahmin candidates who would have been admitted on the 
basis of a uniform standard or test of ma peed for all candidates, have been refused 
admission, and 112 Non-brahmin candidates, who would have been refused admission 
on the same basis, have been selected. These figures have been taken from the 
statements filed by the respondent. The applicant in C. M. P. No. 5340 of 1950 
avers—and this averment is not denied—that though he got more marks than many 
candidates of other castes and communities, he has been refused admission while 
the latter have been admitted. ‘ À 

The contention of the applicants are that the rułés laid down by Government. 
for admission of students are based on criteria which the State is prohibited from 
taking into account by the Constitution of India ; that the rules discriminate against 
citizens on the ground of their caste or religion, and thereby violate the rights 

arauteed to the applicants under Articles 15 (1) and 29 (2) of the Constitution ; 
and that the State of Madras should be directed by a writ of mandamus to consider 
their applications for admission on their merits without reference to the Communal 
Government Order. The respondent states that the allocation of seats on caste, 
communal and religious basis was made after due consideration of the numerical 
strength, literary attainments and economic condition of the different communities 
in the State and in the discharge of the obligation laid upon the State by Article 
46 of the Constitution to promote with special care the educational and economic 
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interests of the “ weaker sections ” of the people. The respondent denies that the 
rules framed by it for the admission of students transgress the law in any manner. 


It might be useful at the outset to have a look at the circumstanc¢s that led 
to the emergence of the Constitution of India. Help from extraneous facts existing 
at the time of the framing of the Constitution might be obtained in ascertaining 
the intention of its framers, though that intention must, primarily and in the ulti- 
mate resort, be ascertained from the language of the enacted words. Though 
the Constitution of India is a blend of many principles and even turns of expression 
taken from the Constitutions of other States and the Government of India Act, 
1935, it is nevertheless sui generis. I make this observation at the outset in order 
to explain why I have not been able to derive any considerable benefit from the 
judicial exposition and development of American constitutional law during the 
course of a century and half. This is not to say that I have not listened with interest 
to the numerous decisions cited before us by learned counsel on both sides. 
Most of the rules with regard to constitutional powers and limitations found hidden 
in the interstices of the American Constitution have been brought out and formulated 
only by judicial decisions which purpert to interpret the Fourteenth Amendment or 
rather the two phrases ‘‘ due process of law’’ and “ equal protection of the laws ” 
found in section 1 of the Fourteenth Amendment. ese judge-made principles 
and doctrines of America are found stated in a categorical manner and almost in 
the language of the decisions, in the Articles of the Constitution of India so far as 
the makers of our Constitution thought fit to adopt them. In 4. K. Gopalan v. The 
Stats of Madras}, the learned Chief Justice of the Supreme Court of India recently 
sounded a note of caution against placing implicit reliance on American prece- 
dents without due regard to the fact that our Constitution, unlike the American, 
runsinto details and considerably narrows the scope for judicial interpretation and 
without paying due attention to the difference in language between the Articles of 
the two Constitutions. Itis for this reason, and not out of any disrespect to the 
arguments of learned counsel or the very eminent American judges whose decisions 
were cited before us, that I have made a somewhat parsimonious use of the 
embarrassing wealth of American precedents. 


The Constitution of India, as its preamble proclaims, is an ordinance of the 
people of India having its sanction in the popular will and for its aim, the establish. 
ment of a new structure of security, social, political and economic, for all its citizen 
on the basis of justice, liberty and equality. These are the great objects which’ 
the Constitution and the government established by it are intended to serve and 
promote. But the preamble does not furnish any definition of the respective rights 
of citizens and of the State exercising governmental power. Chapter III of the 
Constitution deals with that topic, and I shall presently refer to the relevant Articles. 
It is not difficult to understand why the makers of our Constitution who, as repre- 
sentatives of the people, were fashioning an instrument for the governance of a 
free republic, were so much concerned with the threat to individual liberty and’ 
civil mghts from governmental activity as to place in the forefront of the Consti- 
tution the chapter on “ Fundamental Rights”. They had long and costly experi- 
ence of the previous regime with its frequent encroachments on the personal liberty 
of citizens, especially during the period of the last world war; its emphasis on, 
if not encouragement of communal and other differences which seriously weakened 
national unity ; and its discriminating practices in favour of individ and com- 
munities designed to win their support. With a vivid recollection of their physical, 
intellectual and emotional struggles against an alien Government, it is not surprising 
that the makers of ovr Constitution were apprehensive lest the freedom of the 
individual citizen—using “ freedom ” in the same comprehensive sense in which 
it is used in Article 19—be curtailed unduly by any abuse of political or social 
power in the future. Further, the average citizen had also learnt by this time to 
prize certain fundamental freedoms like persona liberty, freedom of speech and ' 
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peaceful assembly, the right of all men to equality under the law and to equal 
opportunity for securing their material well-being. The last world war had been 
widely proclaimed as one fought for establishing the freedom and dignity of man 
and for putting an end to the tyranny of authoritarian gcvernment. The people 
of this country had also become painfully aware of the evils of communal discard 
and distrust culminating as they did in the partition of the country and were pre- 
sumably keen on eradicating the ‘virus of communalism which had infected the 
body politic. Chapter IJI of the Constitution of India reflects these widely pre- 
valent feelings and ideas of the time and is both a reaction to the evils of the past 
and a guarantee of constitutional liberty to the citizen in the future. The rights 
singled out for such protection and guarantee are such as might be regarded as 
eel impcrtant to a citizen in a free civilised State and are appropriately Eea 
“fundamental rights”. These rights of the individual citizen were regarded by 
the framers of the Constitution to be of so transcendant a character as to deserve 
special enunciation and an express constitutional guarantee against government 
encroachment, legislative or administrative. On the face of the Constitution 
itself, the provisions regarding “fundamental rights” occupy the forefront, 
evidently because they have been considered to be of great national importance. 
The Articles relating to fundamental rights have come up to be looked upon as 
muniments of a citizen’s right and obligations whose inviolability is secured by 
constitutional restraints imposed on government. The protection cf these guaranteed 

ights of the citizen and the enforcement of the limitations imposed on the acts 
of government, are both secured by judicial process which is, to quote an American 
case : 


“ the device of seH- ing communities to protect the rights of individuals and minorities 
as well against the power of nuita, as against the violence of public agents transcending the limits 
of lawful authority even when acting in the name and wielding the force of government.” (Hurtado 
v. Californiat.) 

The Constitution derived its birth from the deliberations of the Constituent 
Assembly, a body representative of the people of India. It is a matter of common 
knowledge that the task of fens the Constitution took over two years, and 
many experienced and distinguished statesmen as well as able and skilled constitu- 
tional lawyers were engaged in this task. The Constitution must clearly be regarded 
as an instrument which was fashioned with great deliberation, with full knowledge 
of the working of other republican Constitutions and with an intimate appreciation 
of the peculiar local conditions. There were difficulties in attaining ready agree- 
ment on many maiters, natural enough in the case of large assemblages of people 
drawn from different communities and representing divergent interests. Amendments 
and alternative proposals were discussed, debated and weighed against each other. 
‘There were intricate networks of current politics and communal and local rivalries. 
The Constitution as it finally emerged, struck a balance between the rights and pri- 
vileges of the citizen and the powers of government. It accommodated and defined 
the spheres of operation of the two competing doctrines, namely, the right of the 
individual citizen to life, liberty and property, and the power of the State to impose 
restraints on the exercise or enjoyment of those rights in the interests of good govern- 
ment and the welfare of ihe State as a whole. It is true that under our present 
democratic Constitution, government acts more often as a friend than as a foe 
of individual freedom. Nevertheless, conflicts might arise between a citizen and 
the Government if the constitutional rights of the citizen are violated by the exer- 
cise of governmental power. The Couris are therefore empowered and enjoined 
to resolve such conflicts by an impartial interpretation of the Constitution. 


_ _ We have been told on high authority that a Constitution must not be construed 
jn any narrow and pedantic sense, especially a federal Constitution with its nice 
‘balance of jurisdictions and of individual rights and State wer, and that we must 
approach it in a broad and liberal spirit, so as, if possible, to validate legislative 
and administrative action. A person who assails the legislative or administrative 
a a a es eg pt on ae oe N 
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action of government must carry the burden. of demonstrating beyond doubt its 
unconstitutionality.. We have also been warned by equally high authority that 
we have to interpret the Constitution onthe same principles of interpretation as 
apply to ordinary law and that we have no right to stretch or twist the 
in the interests of any political, social or constitutional theory. The principle that 
in interpreting a Constitution, a construction beneficial to the, exercise of legislative 
or executive power should be adopted, may not be of any great help when the 
statutory provisions that fall to be considered relate to constitutional guarantees of 
the freedom and civil rights of idividual citizens against abuse of governmental 
power. We must assume that there was a sufficient and indeed a grave need, for 
the enactment of the chapter on fundamental rights as part of the Constitution. 
The question before us is not as to the expediency, still less as to the wisdom of these 
provisions, but is one of law depending on the constructions of the relevant Articles 
of the Constitution. It is no doubt a legitimate, and in the case of a Constitution, 
a cogent nt, that the framers could not have meant to enact a measure leading 
to manifestly unjust or injurious results to the nation and that any admissible cons- 
truction which avoids such results ought to be preferred. Having regard to the 
precise and comprehensive provisions of the Chapter III of the Constitution, we 
are not in the happy position of a learned Judge of the United States, who is said 
to have observed that there was no limit to the power of judicial legislation under 
the “ due process” clause of the Fifth and Fourteenth Amendments, saab the 

. Iconsider it to be both legally and constitutionally unsound, even h 
the invitation has been extended to us by learned counsel, to eviscerate the 
Constitution by our own conceptions of social, political or economic justice. 
Keeping these principles in mind, I proceed to consider the relevant Articles of 
the Constitution. Article 14 is in these terms :— 

Ss The ‘State shall not deny to any person equality before the law or the equal protection of the 
laws within the’ territory of India.” 
The Article applies to citizens as well as non-citizens found here. The first part 
of the Article is of Irish and the latter part, of American origin. The words “equal 
protection of the laws’? have been the subject of judicial interpretation in numerous 
decisions of the Supreme Court of America, many of which have been cited before 
us. If I were to rest my decision in this case solely on the provisions of Article 14, 
I would be bound to examine individually tbe several decisions cited to us inter- 
preting the same lan of section 1 of the Fourteenth Amendment of the 
American Constitution. But in the view I take, it is unnecessary to pursue the 
course of American decisions to the full length. I shall content myself with 
stating what, in my view, is the effect of the decisions. 


One cannot shut one’s eyes to the fact that inequality is a fundamental or basic 
fact in actual life. Absolute equality, there is not, among human beings. It isa 
matter of commonsense that you cannot treat an adult and a child, a sane man and 
an idiot or lunatic, a millionaire and a pauper, a convict and an innocent man, 
a literate and an illiteraie person, an engineer and a bricklayer, a qualified physician. 
or con and a quack, as occupying the same or equal position in actual life. 
Though Article 14 recognises a general or constitutional equality among all human 
beings, some distinction, some classification, some gradation or differentiation 
cither in legislative practice or in day to day administration is inevitable, if one 
has to reconcile constitutional or ia equality with the facts of life and the needs 
of public administration. The whole system of State raed p a eh income- 
tax, rests on a classification or differentiation of citizens according to their income 
and a capacity to pay. The insane and feebleminded persons might be put in a 
special class or category by themselves. Persons serving the public, as for instance, 
inn-keepers, vendors of food stuffs, common carriers, medical practitioners, factory 
and mine owners, might be subjecied to special regulations designed to ensure 
public health, safety or convenience. in, of the area of a State may be 
affected by diseases originating in 1 conditions, and appropriate legislative 
or administrative action confined to that locality may be taken. This power 
of the State to ensure public health, safety, mo in short, the gen welfare 
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of the people, has been styled the “ police power” in American decisions. This 
power io govern men and. things is inherent in every State and it involves classifi- 
‘cation, differentiation and abridgement of individual freedom. So long as the 
power is exercised bona fide and in a reasonable manner for the end designed and 
subject to the express provisions of the Constitution, the exercise of that power 
is not hit at by Article 14, though to some extent it might trench upon the free- 
dom of the individual citizen. Clauses 2 to 6 of the Article 19 of our Constitution 
expressly permit lation and control of the exercise of théir fundamental rights 
by citizens. But the classification or differentiation of citizens in the exercise of 
this power : 

“ must ‘always’ rest upon some difference which bears a reasonable and just relation to the 
act in respect of which the classification is proposed and can never be made arbitrarily and without 
any such basis.” Gulf G and S.F. Ry. Co. v. Ellis}. 

The guarantee of equality before law and equal protection of the laws 
given to the citizen by Article 14 of the Constitution does not uire that 
absolutely the same rules shall apply to all persons irrespective of differences of 
circumstances. It merely enacts that equal protection and security of the laws 
should be given to all under like circumstances and conditions in the enjoyment 
of their civil rights. 

The identical language of section 1 of the Fourteenth Amendment in America, 
was, to quote only a few typical decisions, explained as follows :— 

“ The fundamental rights to life, li and the pursuit of happiness, considered as individual 
Possessions, are sccured by these maxims of constitutional law mien ace the monuments showing 
the victorious progress of the race in securing to mem the blessings of civilisation under the reign of 
just and equal laws, so that, in the famous language of the Massachussetts Bill of Rights, the govern- 
ment of the Commonwealth ‘ may be a government of laws and not of men.’ For, he very idea 
that one man may be compelled to hold his life, or the means of living or any material right essential 
to the enjoyment of life at the mere will of another, seems to be intolerable ın any country where 
freedom ils, as being the essence of slavery itself... .. The equal protection of the laws is a 
pledge of the protection of equal laws.” (Yick Wo v. Hopkins’). 

This last statement was substantially adopted and much the same language 
was used in Connolly v. Union Sewer Pipe Co.? and German Alliance Insurance Co. v. 
Hale‘. 

“ The equal protection of the laws means subjection to equal laws, applying alike to all in the 
same situation.” (Southern Railooay Co. v. Gieens®). 

“ The Fourteenth Amendment does not prohibit legislation which is limited in the objects to 
which it ıs directed or by the territory within which it is to operate. It merely requires that all 

subject to such legislation shall be treated alke under like circumstances and conditions 
both in the privileges erred and in the liabilities imposed” (Hayes v. Missouri’). 
Class legislation or administrative action discriminating in substance and in effect 
though not in form, against some citizens and favouring others, is unconstitutional as 
violating the guarantee of equal protection of the laws given to all persons by section 
1 of the Fourteenth Amendment, corresponding to Article 14 of our Constitution. 
Any classification or differentiation of persons reasonably relevant and germane to 
the recognised principles of good and just government is not unconstitutional. In 
deciding whether an exercise of governmental power, whether legislative or adminis- 
trative, violates these principles, the court is entitled to go behind the face of ions 
and enquire into its fairness in actual working and enforcement. Colourable 
legislation or administrative action in the pretended exercise of the “ police power ” 
of the State designed to cause or actually resulting in an invasion of the rights of 
a particular class or section of citizens would be unconstitutional. The rule is 
thus stated :— 

i the law itself be fair on its face and impartial in appearan if it is appli 
aney ublic authonty with an evil eye and an aeda] Geld ur a ET A 
unjust and illegal dicuminatons between persons in mmilar circumstances, material to their rights 
the denial of equal justice is still within the prohibition of the Constitution.” (Yk Wo v. Hopkins)’ 
Es ee 





I. 897) 165 U.S. 150, 155. 4. (1911) 219 U.S. 307, 319. 


(1 
2. lee 118 U.S. 357. 2 (1910) 216 US. 400, 412. 
3. (1902) 184 U.S. 540, 559. . (1887) 190 U.S. 68, 71. 
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It is argued by the learned Advocate-General that different rules have tio be 
applied to different castes and communities in the matier of admission to colleges 
in view of the disparity in their educational and economic conditions. The allot- 
ment of eight seais out of every 14 for Non-brahmin Hindus, as compared with 
2 seats for Brahmins and Harijans, and one seat each for Christian and 
Muslims, is said to be a reasonable and permissible classification having regard to 
the educational and economic conditicns and needs of the various communities. 
I am unable to assent to the suggestion of the Advocate-General that Non-brahmin 
Hindus constitute one of the “ weaker sections of the community ”. A community 
which has furnished successive Vice-Chancellors of t .distinction for all the 
three universities in this State, several law officers of the State like Advocate-Generals, 
Public Prosecutors and Government Pleaders, distinguished Judges of this court, 
competent administrative officers functioning both in the Union Government. 
and as heads of districts and departmenis in this State, physicians, surgeons and 
obstetricians of all-India reputation, industrial magnates, mill-owners and entre- 
preneurs of great business ability and affluence, and nine out of twelve ministers 
of this State administering its affairs to-day, cannot, with any sense of appropriate- 
ness, be described as a weak section of the body politic requiring discriminative 
protection against other sections. In all the competitive walks of life the members 
of the Non-brahmin Hindu community are in’ the forefront having won their 
place, I dare say, by reason of their ability, industry, educational attainments 
and organising capacity. I am not bound, as a Judge, to affect a cloistered aloofness 
or seclusion from facts that every person in the State is aware of and to insist pedanti- 
cally on detailed evidence of matters of common knowl especially when dealing 
with the constitutional rights and privileges of citizens. I am by no means clear 
that the Communal Government Order allotting 8 out of 14 seats for Non-brahmin 
Hindus and 2 seats each for Brahmins and Harijans and one seat each for Christians 
and Muslims is not a discrimination violative of Article 14 of the Constitution. 
As, however, this point was touched upon, but not fully argued on behalf of the 
applicants, I do not rest my conglusion on the ground that the Communal Govern- 
‘ment Order is in violation of Article 14 of the Constitution. 


Article 14 of the Constitution enacts a general rule while the succeeding Articles 
are particular applications of that rule. The exercise of government power, be 
it legislative or executive, would be illegal and unconstitutional if it violates the 
ee and privileges guaranteed to citizens by these Articles. Article 15 runs 

us: , 
“ (1) The State shall not discriminate against any citizen on grounds only of rebgion, race, 
caste, sex, place-of birth or any of them.”....,,... 

(2) Nothing ın this Article shall prevent the State from making any special provision for women 
and children.” i N 
Article 29 (2) runs as follows : 

“No citizen shall be denied admission into any educational institution maintained by the 
Sate or receiving aid out of State funds on grounds only of rebgion, race, caste, language or any 
Le} em, 

The right to develop his natural faculties, physical and intellectual, is an incon- 
testable right of every citizen and inheres in him. The gift of public education 
through institutions maintained by the State or with State aid is intended to improve 
the personal significance and stature of the individual citizen and to enable him to 
qualify for any lawful profession or employment. Every citizen is a beneficiary 
entitled to the benefit of this gift from the State if he has the requisite aptitude 
or qualification. Equality of opportunity for enjoying the amenities provided 
by the State to all citizens, subject only to such regulations as may be made in the 
interests of good government and public welfare, is guaranteed by Article 14. The 
makers of the Constitution were not content with enacting a general provision 
like Article 14, leaving the rights of citizens to the vicissitudes of judicial interpre- 
tation. They were aware of ihe huge mass of judicial decisions, not always con- 
sistent nor speaking with one voice, that had accumulated in America round the 
words “ equal protection of the laws ”, in section 1 of the Fourteenth Amendment. 
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With this knowledge and with their experience of the baneful results of discri- 
minatory rules practices based on considerations of caste, race or religion 
resulting in undue advantage to certain communities and serious detriment to 
other sections of the public, they. enacted Article 15,containing an express prohi- 
bition of discrimination by the State against any citizen on grounds of caste, race, 
religion, etc. Article.29 (2) forbids denial of admission to a citizen to educational 
institutions maintained by e State or receiving State aid only on grounds of caste, 
race or religion. Evidently the right of a citizen to receive the benefit of education 
provided at State expense, if he the requisite qualification, was regarded as 
of so important a character as to require a categorical statement and a special 
guarantee in Article 29 (2). Though the Articles are expressed in strong negative 
terms, the negative necessarily implies and involves the affirmative. The right 
that is recognised and guaranteed against discrimination by Articles 15 (1) and 
2g (2) in the personal right of every individual citizen, his caste, race or religion 
being wholly irrelevant, not only irrelevant, but expressly tabooed from consi- 
deration. The rights of a caste or community do not come into the picture at all. 
The previous tendency to think in terms of majorities and minorities and of caste, 
race or religion, in adjusting the relations between the citizen and the State, was 
resolutely combated and definitely shut out. 


The learned Advocate-General sought diligently to persuade us that the 
Strength of his argument lurked in the word “‘ only ” found in Article 15 (1) of the 
‘Constitution, The meaning of Article 15 (1) would be wholly unaffected if the 
word “‘ only” were deleted from it. I might here observe that the phraseology 
of this Article like that of Article 325 relating to electoral rights, has been adopted 
from American decisions dealing with discriminatory legislation directed against 
Negroes and citizens of Asiatic origin. I was told by one of the learned counsel, 
whose literary attainments are far greater than mine that the expression “ ‘discrimi- 
nate against a citizen on grounds only of caste’? was not happy English, though 
the Oxford dictionary defines “‘ discriminate against’? as “make an adverse 
distinction with regard to ; distinguish unfavourably from others.” I find, however, 
that the expression is used frequently in American decisions and it is evidently a 
good Americanism imported in our Constitution. But whatever be the source, 
the plain meaning of this plain enactment is that the Siate shall not make a 
distinction between one citizen and another on the ground of his caste, race or 
religion. The significance of the word “ only ” is that, other qualifications being 
equal, the race, religion or caste of a citizen should not be a ground of preference or 
disability. The use of the words “or any of them” in Article 15 (1) and 29 
(2) after the words “ religion, race, caste, etc.” shows emphatically that not one of 
the enumerated grounds, namely, rate, religion, caste,'etc., is a valid ground 
for admitting or ing admission to students to educational institutions maintained 
by the State or with State aid. 

This is perhaps a convenient place to examine some of the American decisions 
cited to us, though, as I have said, the language of our Constitution is specific and 
emphatic and there is not the same scope for judicial interpretation here as there 
is in America. The discrimination in America was based on colour. Negroes 
and persons of Japanese or Chinese origin were the victims of discrimination. 
The Jim Crow laws and the “ Yellow Peril” threatening California, the “ White 
Man ’s Paradise ”, were the subject of uent controversy. Notwithstanding the 
civil war as a result of which Negroes were from slavery, and the enactment of 
the Fourteenth Amendment teeing to all persons the equal protection of the 
laws, and the Fifteenth Amendment giving the right to vote to all citizens i ec- 
tive of colour, discrimination against Negroes and citizens of Asiatic origin, direct 
or indirect, open or covert, ‘‘ simple or sophisticated ”, has been a persistent feature 
of State legislation, especially in the southern Statesof America. The Supreme Court 
has declared such legislation unconstitutional if it violated ihe clause as to ‘‘ equal 
protection of the laws’’, The law has been progressively built up by judges who 
very often discarded the doctrine of stare decisis in their attempt to reconcile the 
Constitution with the needs of a changing world and a E economy. The 
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phrase “‘ equal protection of the laws” has been interpreted as meaning that similar 
or substantially similar amenities and privileges sould be provided for Negroes 
and citizens of Asiatic origin as‘for the white people. “ Similar bt not the same ” 
was the rule of construction adopted by the Supreme Court. It was held to be 
quite legal and constitutional to provide separate and exclusive accommodation 
for white people in inns, hotels, tramcars, omnibuses, railways, schools, etc., provided 
that substantilly similar accommodation or amenity was provided for the coloured 
citizen elsewhere. Such a discrimination would be unconstitutional in India under 
Article 15. The tendency of the Supreme Court has been somewhat liberal in 
the matter of recognising the equal rights of Negroes and citizens of Asiatic origin 
with reference to property, but somewhat conservative though progressive, in 
recognising social equality. 

In Oyamma v. Califormia!, a Japanese father had a son who was born in America 
and therefore became an American citizen. The Supreme Court upheld the 
right of the latter to acquire land anywhere in the United States, overruling previous 
decisions sustaining State laws which discriminated against people of Japanese 
origin residing in America. The Court relied on the following observations in 
Hirabayashi v. U. S.*: 

“ Distinctions between citizens solely because of their ancestry are by their very nature odious 
to a free people whose institutions are founded upon the doctrine of equality.” 

In Shelly v. Krasmer*, restrictive covenants in agreements excluding coloured persons 
from he ownership or occupancy of property covered by such agreement were 
held not to be legal. The following passage in the judgment is instructive : 

“ The rights created by the 1st section of the Fourteenth Amendment, are, by its terms, 
guaranteed to the individual. The rights established are personal rights. It is, therefore, no 
answer to thae pennone to say that the Court may also be induced to deny white persons’ rights 
of ownership an on grounds of race or colour ..... Equal protection of the laws 
is not achieved indiscriminate imposition of inequality.” 

In Buchanan v. Meni t, the Court upheld the right of a white man to sell his 
property to a colo man declaring the unconstitutionality of a State law enforcing 

tion by inhibiting occupancy of property by a Negro. This decision has, 
I PERRE been criticised as giving greater protection to the property of Negroes 
than had been accorded to their personal rights. 


With reference to educational matters, the Negro, whose tenacity both in the 

laying ground as well as in the arena of constitutional fight has been remarkable, 

been scoring. Incidentally this line of cases would illustrate how the fabric 

of the American Constitution has been and is being built by the Judges of the 
Supreme Court. In Plassey v. Ferguson’, the Court said : 


“The object of the Amendment (Fourteenth) was undoubtedly to enforce the absolute equali 
af the two races before the law, but in the nature of things ıt could not have been intended to aboli 
distinctions based on colour or to enforce social as distinguished from political equality, or a 
commingling of the two races upon terms unsatisfactory to either. Laws permitting, and even 
requiring, their separation in places where they are liable to be brought into contact do not necessarily 
imply the inferiority of either race to the other, and have been erally, 1f not universally, i 
as within the competency of State legislatures in the exercise of their police power. The most common 
instance of this ıs connected with the establishment of separate schools for white and coloured children, 
which has been held to be a valid exercise of the legislative power.” 


In Missouri Ex Rol Games v. Canada*, a Negro was refused admission to the 
School of Law of the State University of Missouri, and he applied to the Supreme 
Court. It was held by that Court that there was a denial of the equal protection 
of the laws to the applicant and that the refusal was improper. e Court 


observed : 





“The basic consideration is... .. as to what opportunity Missouri itself furnishes to white 
students and denies to Negroes solely upon the ground of colour. The admissibility of laws separating 
the races in the enjoyment of privileges ed by the State rests wholly upon the equality of the 

l 
I. (1948) 332 U.S. 633. 4 (191 245 U.S. 6o. 
2. 043 330 U.S. 81, 100. 2: Boh 163 U.S. 597. 
3. (1948) 334 U.S. 1, 22. 1938) gos U.S. 337. 
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privileges which the laws give to the separated groups within the State. The question here is not 
FA ea hed etl afd leg, oie g or of the quality of the traini bree eae 
` but of its duty when it provides such training to furnish it to the residents of e State upon the 

of an equality of right. By the operation of the laws of Missouri a privilege has been created for 
white law students which is denied to Negroes by reason of their race. The white resident is 
afforded legal education within the State; the Negro resident having the same qualifications is 
refused it there, and must go outside the State to obtain it. Thatisa denial of the equality of legal 
right to the enjoyment of the privilege which the State has set up.” 

After the second world war where Negroes fought by the side and in front 
of white soldiers, judicial opinion has tended to improve the position of Negroes 
considerably in the matter of professional and collegiate education. Two recent 
decisions of the Supreme Court in Sweatt v. Painter}, and McLaurin v. Oklahoma 2 
have been placed before us and they illustrate the expansion of the Constitutional 
rights of the Negro. In the former case it was held by the Supreme Court that a 
Negro was entitled to be admitted to the Law School of the University of Texas, 
from which he was sought to be excluded on grounds which would, perhaps, have 
been upheld by the Judges of the Supreme Court of a previous generation. Another 
law school for Negroes had been established pendente lite, but it had fewer professors, 
fewer law books and had not the same high academic reputation of the older institu- 
tion established ‘for the white population. The Supreme Court observed : 

‘In terms of number of the et ON Ad courses and o ity for specilization, size 
of the student body, scope of the library, availability of law review ad similar activities, the Univer- 
aity of Texas Law Sch li i i i 


which make for greatness ın a law school. Such qualities, to name but a few, include reputation 
of the faculty, experience of the administration, pontion and influence of the alwmai standing in the 


Ta the second of the two decisions above referred to, a Negro was admitted to a college 
‘for the pursuit of ope studies to qualify him for a doctorate. At first he was 
completely segregated in the class room by a wired fence and he was later on assigned 
a seat in the class room specified for coloured students, a separate table in the 
library on the ground floor and a special table in the cafeteria. The Supreme 
Court held that these distinctions were ilegal and unconstitutional and observed : 
“They agnify that the State, in administering the facilities it affords for professional and uat 

ru sets McLaurin apart from the other students. The result is that the appellant (Negro) is 
handicapped in his pursuit of effective graduate instruction. Such restrictions Impair and inhibit 
his ability to study, to engage in discussions and exchange views with other students and in general, 
to learn his profession.” - 

In view of the peremptory and specific provision contained in Article 15 (1) of 
the Constitution of India, it would be unnecessary to rely upon the American 
decisions taking a liberal view of the rights of the Negro in the matter of admis- 
sion to State colleges. At the same time, it is interesting to note that the Judges of 
‘the Supreme Court felt bound under the impact of ing political and economic 
conditions both in America and in the world,to make a eparture from their previous 
pronouncements restricting the rights of the Negro. In my opinion, the Communal 
“Government Order violates Article 15 (1) of the Constitution. It statedly 
classifies students seeking admission to` State colleges on the basis of caste and 
religion and allots a definite number of seats to students belonging to particular 
castes or communities irrespective of their merit. It makes caste and religion a 
ground of admission or rejection. In its working, it results in the adoption of 
different qualifications and different standards for students seeking admission tc 
the same institution according ‘to’ their caste, community or religion. By its 
‘allotment of a fixed number of seats to students of a particular caste or 
community, the Communal Government Order denies equal treatment for all 
citizens under like circumstances and conditions, both in the privileges conferred 
and disabilities imposed. In its effect and operation the Communal Government 
Order discriminates very markedly against members of a particular caste and 
shuts out students having high qualification solely on the ground of their caste or 


6. (1950) 63 L.W. 89 (Journal). 2. (1950) 63 L.W. gt (Journal). 
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religion and lets in others with inferior qualifications on the same ground. The 
« charter of liberties of the student world” which the sponsors of the Consti- 
tution proudly proclaimed they were enacting has been so abridged and mutilated 
by the Communal Government Order as to reduce it toa charter of servitude for a 
class of deserving students who have the misfortune to belong to a particular caste 
or religion. 

It was argued by the learned Advocate-General that there was here no discri- 
mination based on the ground of caste or religion. He maintained that other 
considerations such as want of sufficient accommodation for all applicants for 
admission, and the duty of the Government to advance the educational and economic 
interests of the backward classes, to ensure social justice for all sections of the publi¢ 
and to prevent State or State-aided colleges from being monopolised by one section 
of the public to the detriment of others, guided the action of Government. I 
am free to admit that these considerations are legitimate and proper to be taken 
into account in shaping or formulating Government policy. But they have to 
be accammodated within the framework of the Constitution. Here I may observe 
that I do not think so il of our Constitution as to suppose that these principles of 
good government and social and economic justice were ignored or not given due 
weight by its makers when they enacted Article 15 (1). Individual rights of citizens 
of so fundamental and transcendent a character, as for example, the right of every 
citizen to develop his faculties to the best advantage with the aid of the educational 
facilities provided by the State or at State expense, were considered to be so 
inviolable that the power of the Government to interfere with such rights accord- 
ing to its changing notions of policy or expediency, was put under strict restraint 
by the Constitution. If the persons in charge for the time being of a State, elected 
no doubt by a majority of vcters at the polls, were free to enforce their own notions 
of social and economic justice unfettered by constitutional restraints, there is a 
possibility of serious and undeserved hardship and injury to large classes of citizens 
who are in a minority. To avoid this possible abuse of government power the framers 
of the Constitution erected the steel frame of fundamental rights on which alone 
government could build. Part II of the Constitution is itself a categorical 
statement of those very principles of individual and social justice whose transgres- 
sion in the exercise of governmental power is expressly forbidden. The constitution. 
has struck the balance between government power and the rights of individual 
citizens and it has to be obeyed. Article 15 (1) controls the 

“ temporary will of a majority by a permanent and paramount law settled by the deliberate 
wisdom of the whole nation ”, 
to quote the words of the learned Chief Justice of the Supreme Court of India in 
A. K. Gopalan v. Ths State of Madras?. 


Let me not be misunderstood. The economic resources of the State are limited. 
It is impossible to provide seats for all students seeking admission to Government 
Colleges. Therefore some citizens have to be winnowed out. The prescribing 
of scenes Ve pena and standards for admission of students is therefore inevitable. 
The qualifications may vary with the different branches of academic or professional 
studies. Special qualifications or aptitudes for particular types of education may 
be laid down, based on physical fitness, marks obtained in preparatory examinations 
and so on. They must however, be reasonably relevant to the recognised purposes 
of professional or other kind of education and the qualifications prescribed must 
be the same for all citizens secking admission to a State or State-aided educational 
institution, irrespective of whether they belong to this or that caste, community 
or religion. It may be that through the fortuitous operation of a rule which, in 
itself is not discriminatory, a special advantage is enjoyed by some citizens belonging 
to a particular caste or community. This advantage is not taken away by Article 
15 (1). If, for instance, students belonging to a certain community or caste by 
reason of their caste discipline, habits and modes of life, satisfy the prescribed require- 
ments in larger numbers than others, it is not permissible to shut them ovt on that 


1. (1950) a M.L.J. 42 at 57: 1950 8.C.J. 174 (S.C). 
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score. Nor is it permissible to lay down wholly fanciful, arbitrary or irrational 
tests unrelated to education, academic or professional. 

If, other qualifications being’ equal, a Christian who has got 500 marks is 
excluded on the ground that only one seat is allotted to Christians and that seat 
has been filled up, while a Hindu who has got 300 marks is admitted on the ground 
that 350 seats allotted for Hindus have not been filled up, there is clearly a discri- 
mination against a Christian citizen on the ground only of his being a Christian. 
The position with reference to the Brahmins and Non-brahmins would be the 
same, except that the discrimination is based on caste and not on religion. Now 
if we are going to classify on the basis of castes, where are we to stop? If exclusive 
privileges of a discriminatory character are to be granted to one caste, why not 
extend the same principle to sub-castes and sub-divisions of each sub-caste ? There 
are Smarthas and Vaishnavites among Brahmins and among the Smarthas and 
Vaishnavas there are further sub-divisions. There are more sub-divisions among 
Non-brahmins than it is possible to enumerate. Islam and Christianity do not 
exhibit so many differences. It was with a view to exterminate these communal 
and class consideration in the realm of State activity, that Article 15 (1) has been 
enacted. The Communal Government Order is subversive of this basic provision of 
the Constitution. 

I was not able to understand—I am not sure I am any wiser now—the argument 
of the learned Advocate~General that if one Brahmin or Christian student is admitted, 
there is no question of discrimination amongst Brahmins or Christians within the 
meaning of Article 15 (1). This argument is sought to be seriously supported by 
citation of some American decisions. It is best answered in the language of one of 
those decisions dealing with a legislation requiring Negroes to apply for registration 
within a fortnight on pain of losing their right to vote. The Supreme Court held : 

“The Fifteenth Amendment nullifies sophisticated as well as simple-minded modes of discrimi- 
nation, It hits onerous ural requirements which effectively handicap exercise of the franchise 
by the coloured race although the abstract right to vote may remain unrestricted as to all races.” 
See Lane v. Wilson}, 

Again, as observed in Shelley v. Kraemer, 

“ Equal protection of the laws is not achieved through indiscriminate imposition of inequalities,” 
The contention that there must be an exclusion of Brahmins or Christians altogether 
in order to constitute discrimination within the meaning of Article 15 (1) ignores 
the language and purpose of the Article. This argument may be relevant to an 
interpretation of Article 39 (2) as I shall show presently. The prohibition in 
Article 15 (1) is against differentiation between one citizen and another citizen 
on the ground of caste, race or religion. The rights that are protected and guaran- 
teed. by this Article are the personal rights of each individual citizen, his caste, 
race or religion being wholly ruled out of consideration. It is not the rights of a 
caste or community or the rights of citizens as representing or forming integral 
parts of a caste or community that this Article deals with and guarantees. The 
right guaranteed is the personal right of every individual citizen qua citizen, and not 
as belonging to a particular caste or professing a particular religion. The American 
decisions already cited emphasise that the right is the personal right of each individual 
citizen unaffected by his race or colour. 

Learned counsel for the applicants took their stand mainly on Article 29 (2) 
and the Advocate-General adroitly turned his counter-attack pea them on their 
own chosen ground. Not sufficient importance was given to icle 15 (1) in the 
course of the ents. To avoid a long discussion, I take the liberty of stating 
the argument of the respondent in the form of a syllogism. The applicants have 
been refused admission because (a) they are Brahmins; (b) Brahmins have an 
allotment of only two seats out of 14 on the basis of some principle of communal 
justice ; and (c) the two seats have already been filled up by other Brahmin 
candidates. A denial of admission based on these three grounds is not a denial 
only or solely or exclusively on the ground of the applicants being Brahmins, which 

EE eee 


1. (1939) 307 U.S. 268. i 2. (1948) 334 U.S. 1, 22. 
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alone is prohibited by Article 29 (2). This, in substance is the contention of the 
Advocate-General and it looks peer It may not be a complete answer to 
say that the right guaranteed under Article 29 (2) is the individual right of a citizen. 
Denial of admission is different from. discrimination, the former involving a wholesale 
refusal and the latter a preference of some and rejection of others. Discrimination 
is hit at by Article 15 (1) and denial of admission by Article 29 (2). Whatever 
difficulty thee may be in holding that the Communal Government Order offends 
Article 29 (2), in my opinion, it flies in the face of Article 15 () of the Constitution. 
For this reason I i A from referring to the original draft of Article 29 (2) and the 
speeches in the Constituent Assembly at the time when Article 29 (2) in its present 
form was enacted. 

The learned Advocate-General further contended that it was open to the 
Government to take candidates in proportion to the numerical stre of the 
various communities and that this was also one of the considerations which weighed 
with the Government in enforcing the Communal Government Order. This 
contention is again shipwrecked on the language of Article 15 (1) of the Consti- 
tution. If you classify students seeking admission to colleges according to the 
castes and the communities to which they belong and fix and allot a number of 
seats for students of each caste or community according to the numerical strength 
of the members of that caste of community, you are differentiating between citizens 
on the ground of caste or religion. A Brahmin student who gets 450 marks is 
told that he has no seat because there are only two out of 14 seats allotted for his 
community, and these two seats have been filled up by Brahmin students with higher 
marks. A Non-brahmin student who obtains 350 marks is admitted because 
there are 8 seats out of 14 allotted for his community and 8 students with more 
than 350 marks have not been forthcoming. The Brahmin is rejected and the 
Non-brahmin is admitted only because the former is a Brahmin and the latter, 
a Non-brahmin. If a Brahmin student had turned overnight into a Non-brahmin 
—assuming such a feat were le—he might have been admitted and a Non- 
Brahmin, if he proved to be in fact a Brahmin under Non-brahmin disguise, would 
have been rejected. What else is this but patent discrimination on the basis of 
caste ? 


The learned Advocate-General referred us to Article 337 of the Constitution 
in support of his contention that discrimination on the basis of communities was 


recognised by the Constitution. In my opinion, this is far-fetched ent. 
Article 337 purports to be a ial transitory provision occurring in the pter 
entitled “ Special provisions relating to certain c s”. lo-Indian edueational 


institutions had been receiving in pre-independence days lavish grants from Govern- 
ments, very much in excess of the scale prescribed for other institutions. The 
makers of the Constitution conaidered that it would work a hardahip if this preferen- 
tial treatment were stopped all at once and therefore provided a limited measure 
of protection to Anglo-Indian institutions for a strictly limited period. Article 337 
is a special provision and in any case, it is a part of the Constitution itself. e 
absence of any similar provision for other communities in Article 15 (1) and 29 (2) 
is an argument against the respondent. 

It was further argued that Article 16 (4) of the Constitution provided for the 
reservation of appointments or posts for backward classes of citizens and that in 
order to enable them to obtain fe benefit of this reservation, preferential treatment 
i the marter (Of -adimission 1 eola had to be extended to them. This is an 
ingenious but unsound argument. It is significant that there is no such reservation 
in favour of backward. classes in Article 15. The makers of the Constitution made 
specific provisions for conferring special privileges on backward classes, and Article 
16 (4) is one such provision. ‘There is no corresponding provision either in Article 
15 or in Article 29 reserving seats for backward classes in educational institutions 
maintained by the State or with State-aid. On the other hand, the language of 
Article 15 (1) is peremptory that no distinction on the basis of caste, race or religion 
should be made between one citizen and another in the exercise of his constitutional 
rights and one such right is the right to admission to State or State-aided institutions 
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provided he has the prescribed general qualifications. It will be ludicrous to 
suggest ihat in order to enable the backward classes to enter public service a provi- 
sion could be made entitling a student of the backward class to a pass in the Inter- 
mediate, Bachelor of Arts or Science Examinations of the University if he gets 10 
per cent. of the total marks as against a 40 per cent. minimum fixed for other students. 
It is not the less objectionable if under the guise of allotment of seats to different 
communities you set different qualifications and different standards for students 
secking admission, the said qushiestons and standards varying with their caste; 
community or religion. 

Lastly, it was contended that the Communal Government Order was justified 
by Article 46 of the Constitution, which directs the State to promote with special 
care the educational and economic interests of the weaker sections of the people, 
particularly the scheduled castes and tribes. Article 46 occurs in Part IV dealing 
with “ Directive principles of State Policy”. It is a Code of morals and ideals 
for State governments like the commandments of the Bible. Article 37 expressly 
states that the provisions of Part IV shall not be enforceable by any court. The 
rights conferred by Article 15 (1) and 29 (2) are expressly made justiciable by 
Articles 32 and 226 of the Constitution. Article 46 lays down the general policy 
to be followed by the State in the sphere of legislation or executive action. Itcannot 
and does not purport to override the provisions of Article 15 (1) and it must be 
read subject to the provision, according to the elementary rule of statutory inter- 
pretation, that the different parts of a statute should, as far as possible, be construed 
so as to avoid a conflict. The contention of the Advocate-General really comes 
to this: that discrimination is shut out by the front door of Article 15 (1) but 
immediately readmitted by the backdoor of Article 46. There are also other 
difficulties in the way of upholding his contention. The Communal Government 
Order in the form in which it is now worked has been in existence for a long time 
prior to the coming into force of the Constitution. It has not been framed or issued 
by the Government in the exercise of the powers and the discharge of the duties 
specified in Article 46 of the Constitution. The same old classification of commu- 
nities on the basis of caste and religion, into Brahmins, and Non-brahmins, Chris- 
tians, Muslims and Hindus, is kept up and enforced. There is nothing to show 
that the Government applied its mind to a determination of who the “ weaker 
sections’’ of the people were, before allotting seats in the Engen and Medical 
Colleges to the different castes and communities. Even in the same casie or com- 
munity there are stronger and weaker sections. Economically, culturally and 
educationally, a caste is not a homogenous body. Further, it is not the case that 
the Communal Government Order advances the educational interests of the weaker 
sections. Taking the case of Harijans as an illustration, two of 14 seats are allotted 
to them. It is not as if two seats are reserved for them and the remaining seats 
are thrown open to Harijans along with other communities to be filled upon a 
competitive basis. If there are six Harijans who have secured higher marks than 
all the candidates of the other communities, only two Harijans would be admitted, 
and the remaining 4 will be denied admission solely on the ground of their bei 
Harijans. In this sense, the Government Order discriminates against backw: 
classes. In any case, it is an indiscriminate imposition of inequalities, on the basis 
of caste, race or religion. The Communal Government Order divides citizens into 
water-tight compartments according to the caste or religion and prefers citizens of 
one caste or community to the detriment of others, even though the qualifications of 
the students who are preferred are inferior to those of the students who are rejected. 

I may briefly advert to one other point which arose during the course of the 
arguments. Article 15 (3) allows the reservation of educational institutions 
exclusively for the benefit of women. There is no such correspondent provision 
for males, and Article 15 (1) is wide and general in its terms. It is however signifi- 
cant that Article 29 (2) omits all reference to sex and place of birth among the 
prohibited grounds of discrimination. It may therefore be reasonably argued 
that educational institutions intended exclusively or primarily for men could be 
maintained by the State without a violation of the Constitution. 
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To sum up :—Articles 14 and 15 (1) of the Constitution are plain and indeed, 
quite intractable. Their language is express, explicit and peremptory. They 
guarantee certain valuable personal rights to every citizen. These rights are made 
inviolable by the exercise of Government power except in conformity with the 
Constitution. The State is prohibited by Article 15 (1) from discriminating against 
any citizen on the ground of his caste or religion, when he attempts to exercise 
Constitutional rights guaranteed to him by Chapter III. It prohibits the State 
from discriminating against citizens seeking to avail themselves of opportunities 
provided by the State for their intellectual development and material advance- 
ment by joining educational institutions maintained at the expense of the State, 
on the ground of caste or religion, if they satisfy reasonable tests prescribed alike 
for all cilizens similarly situated. The Communal Government Order which classifies 
citizens according io their caste and religion for purposes of admission to Govern- 
ment Medical and Engineering Colleges, which allots seats in definite and fixed 
proportions io different castes and religions and communities and which operates 
effectively to shut out a large number of students with higher qualifications and to 
let in a large number of students with lower qualifications, solely, on account of 
their belonging to particular caste and communities, discriminates against citizens 
on the ground of caste, community or religion, and therefore violates Article 15 (1) 
of the Constitution. It is unnecessary to decide whether it is also hit at by Article 14 
as being a colourable exercise of Government power depriving the citizen of the 
protection of equal laws. Declaration of a guaran right in Article 15 (1) 
of the Constitution would be worthless if the Government could disregard or nullify 
it by executive acts like the Communal Government Order. The fact that the 
Constitution reverses previous administrative principles and practices widely 
prevalent in this State is not a ground for neutralising its operation and effect, for, 
Article 15 (1) of the Constitution was specially intended to abrogate and expressly 
abrogated, discrimination against citizens on grounds of race, religion or caste. 

The appeal made by the learned Advocate-General to some vague and unde- 
fined principle of focial’ justice, does not justify a court of construction—and 
construction of the Constitution is the whole of our task—in refusing to obey the 
plain command of the Constitution by which the legislature, the executive and the 
judiciary are all bound alike. Does social justice or the welfare of the State require 
a suppression of the integrity and freedom of the individual personality of a citizen 
by reason of his belonging to a particular caste? I do not apprehend any cala- 
mitous or untoward results from our decision in view of the rapid progress—economic 
and educational—now being made by all sections of the people under our democratic- 
republican Constitution. An appreciable amount of constructive work for the 
uplift of Harijans is done not only by the State but by non-official organizations 
comprising citizens of all communities. The need for improving the economic 
and educational level of backward classes is there, but there are many legitimate 
methods of satisfying this need without causing detriment to other communities 
and individual citizens. May it not be met by a process of levelling up rather 
than levelling down? Is the lynch spirit having its rootage in caste and colour 
and religious differences, to be fostered and recognised as a principle of State policy ? 
That the end justifies the means was no part of the creed of the makers of our Consti- 
tution, who drew their inspiration not from Machiavalli but from Mahatma Gandhiji. 
It would be strange if, in this land of equality and liberty, a class of citizens should 
be constrained to wear the badge of inferiority because, for sooth, they have a 
greater aptitude for certain types of education than other classes. It would be very 
unjust—it is now unconstitutional—to deprive deserving youths of a particular 
community of a right of so elementary a character, that deprivation of its enjoyment 
in common with and on the same footing as others, is a deprivation, in the compe- 
tition of life, of one of the most essential means of existence ; and this for no sin 
or fault of theirs and for no other reason than that they belong to a particular caste 
or religion. Artiole,15 (1) of the Constitution of India would become an empty 
bauble if the Communal Government Order regulating admission of students 
were held to be legal and constitutional. 
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For these reasons I agree with my Lord the Chief Justice in the form of the 
order which he proposes to make and in the direction as to costs. 


Somasundaram, 7.—The question that falls to be decided in these two petitions 
is whether the CO. No. 1254, Education, dated 17th May, 1948, which tes 
the admission of students into Medical and Engineering Colleges is valid under the 
present Constitution. The facts are fully set out in the judgment of my Lord the 
Chief Justice that it is unnecessary for me to restate them here ; nor is it necessary 
for me to state the circumstances in which the Government Order was passed. IfI 
remember right the principle behind it was recognised and laid down by represent- 
atives of the people and it is maintained upto date by those in authority and they 
are the accredited representatives of the people. There is therefore behind it 
the sanction and the will of the people of the State. We are not called upon here 
to comment on the circumstances that have led up to this Government Order. Nor 
do I think it necessary to enter into a discussion of the principles underlying the draft 
Constitution or the background of Article 29 (2). We are here concerned only 
with the validity of the order. The decision on the questions turns upon the proper 
interpretation of Article 15 (1) and 29 (2) of the Constitution. A number of American 
decisions were cited before us but they are not of material assistance in arriving 
at the decision and it was practically so conceded at the Bar. It is also conceded 
that provisions similar to Articles 15 (1) and 29 (2) are not to be found in any of the 
Constitutions of other countries in the World and no direct authority bearing on 
the point is available. 

The contention of the petitioners is that the discrimination in sens 15 (1) 
and the denial in Article 29 (2 2) should on no account be based on religion, race, 
caste or language or any of them and they should not form the basis of selection. 
The term “only ” in both the sections according to them means “ because of”. 
On the other hand the contention of the learned Advocate-General is that emphasis 
must be laid on the word “only” and according to canons of interpretation of 
statutes the word must be given a meaning appropriate to the context and it cannot 
be ignored in the construction unless it would lead to an absurdity. The meaning 
of the term may vary with the context. In my opinion there is considerable force 
in the contention of the Advocate-General. The word “only” in the Oxford 
Dictionary has the following meanings: Solely, merely, exclusively by or of itself 
alone, without anything else. “ Only” in the context therefore means solely or 
for this reason alone. So construed the Articles mean that the discrimination or 
denial should not be on the ground of religion, race, caste or e alone. It 
follows therefore that one of the grounds of discrimination or d may be on 
the basis of religion, race, caste, language, but it should not be the sole ground. 
It may be that the ground of denial or discrimination may involve or bring in the 
question of caste, but it would not be on that sole ground (t.s.,) a ground un- 
affected by any other consideration than that based on religion, race, caste, etc. 
It appears to me that the framers of the Constitution have used the word “ only ” 
deliberately. In my opinion the framers were and must have been conscious of 
the fact that this Sub-Continent of India is composed of people of varying degrees 
of culture and civilization differing from State to State. They may legitimately 
have thought that in the circumstances it would not be safe to enact a rigid and 
inelastic rule that the caste, religion, language, etc., should not be the basis of 
selection at all and that it might hamper and fetter the policy of the State in the 
Government of the country. Therefore the term “only” was included for 
emphasising that the denial or discrimination should not be on the sole ground of 
caste, etc., and that circumstances in each State or carrying out certain policies 
may involve denial or discrimination on the ground of caste, etc., but that such 
denial or discrimination would not be in contravention of Articles 15 (1) and 29 (2). 
It is neither possible nor necessary for us to state what are those circumstances or 
facts or Wee which the State may legitimately take into account or pursue or 
adopt. ere the construction of a section is doubtful it is competent for us to 
look into Leap pE which states that all citizens shoul have equality of opportu- 
nity. How equality of opportunity in the matter of education should be worked 
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out is a matier entirely for the State depending on various circumstances and if 
it is worked out in a icular way bona fide it cannot be said that in the matter 
of working out, denial or discrimination in the matter of admission involves the 
ground of caste, ctc., and Articles 15 (1) and 29 (2) are contravened ; because 
the Articles postulate the taking of other considerations than religion, race, caste, 
etc., some of which might bring in the question of religion, race, caste, etc., and 
some of which might not. It is only if the denial or discrimination is based on 
the bare ground of religion, race, caste, etc., the Articles are hit. 


Article 46 of the Constitution is a very relevant and important Article to be 
considered in this connection. It runs thus: 


“ The State shall promote with special care the educational and economic interests of the weaker 
sections of the ple, and, in particular, of the Scheduled castes and the Scheduled tribes, and shall 


protect them from social injustice and all forms of exploitation ” 

This is placed in the Chapter relating to Directive Principles of State Policy. Article 

37 states that though the provisions in that part are not enforceable in Court, 

nevertheless the principles therein are fundamental in the governance of the country. 

I emphasise the word ‘‘ fundamental” in the Article. Tn this connection I ma 
y refer to the speech made by Dr. Ambedkar when he introduced the 

Constitution for consideration by the Constituent Assembly. 

“ The Directive Principles are like the Instrument of Instructions which are issued to the Governor- 

General and to Governors of the Colonies and to those of India by the British Government under 
the 1935 Act. What are called Directive Principles is merely another name for Instrument of 
Instructions. ........ The only difference is that they are instructions to the Legislature 
and the Executive. Whoever captures power will not be free to do what he likes with it, In the 
exercise of it he will have to respect these Instruments of Instructions which are called Directive 
Principles. He cannot ignore them.” 
-It is therefore the duty of the State to t and give effect to the principle contained 
in Article 46. Those responsible for the Constitution were perfectly aware of these 
provisions and in fact Article 29 (2) was passed after Article 46 was passed. The 
use of the word “Fundamental” is significant in view of the use of the same 
word in Part III of the Constitution. e principles in this chapter are therefore 
as fundamental as those in Part III. The Constitution provides for the exercise 
of these principles in the governance of the country and administering the laws 
laid down in various Articles of the Constitution. The framers were perfectly 
conscious that in administering Article 15 (1) and Article 29 (2) the State has to 
deal with other unds than those mentioned therein. Article 46 may not 
override the Articles in Part III. But as contended by the Advocate-General, 
Articles 15 (1) and 29 (2) must be read with Article 46 of the Constitution. In 
distributing the seats the State can take into account the fundamental principles 
embodied in the Article which it cannot ignore. 

It is contended that the right conferred by the Articles 15 (1) and 29 (2) 
is an individual right. It may be so but the extent of the right is that conferred 
by the Articles which as I have pointed out is not an unqualified right as contended 
for. It is again urged that it is unqualified is clear from the omission of a clause 
like 16 (4), in Article 29 (2). Article 16 (4) gives effect only to the fundamental 
principle contained in Article 46 and as I have pointed out Article 29 (2) was 
passed after Article 46 and the omission of a clause similar to Article 16 (4) does 
not preclude the State from giving effect to the principle contained in Article 46, ' 
which they are bound to. 

This is the view of the two Articles which I am inclined to take. At the same 
time I must admit that there is considerable force in the arguments advanced by 
my Lord Chief Justice and my learned brother Viswanatha Sastriar for the view 
they have taken. I would therefore agree though not without hesitation in the 
order proposed by my Lord the Chief Justice. 

We certify that the case involves a substantial question of law as to the inter- 
‘pretation of the Constitution, in particlular, Articles 14, 15, 29 and 46 thereof. 


K. S. — Petition allowed. 
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[THE SUPREME COURT OF INDIA]. 
NA (Original Jurisdiction.) 


; (UndersArticle 32 of the Constitution of India for a writ of certiorari and 
prohibition.) 


Present :—H. J. Kawa, Chief Justice, S. Faz Au, M: Sore SASTRI, 
MezmrcHanD Manajan, B. K. MUKHERJEA AND S. R. Das, JJ. 
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authorises the imposition of eer ona journal is valid and constitutional, ape which 
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a law restricting and expression is 3 the ermining 
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have been conceived generally in the interests of order. According’ (i) 6) of the 
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securing publicsafety or the maint ce of public order falls outside the scope of Set ete ft i ta 
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N.C. jes, Senior -Advopate, Supreme Court (B. Banerji, Advocate, Supreme 
Court, with him) for Petitioners, P 


M. C. Setalvad, Attorney-General for India (S. M. S Advocate, Supreme 
Court, with him) for Respondent. gi PAR 


The Judgment of the Court was delivered by 


Fazl Ali, 7.—The qu question raised in this case relates to the validity of sec- 


HK i) (c) p a ee Public Safety Act, 1949 (as extended to the Province 
), which runs as follows :- 
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It should be noted that the provisions of sub-clause (c) are not in general 

terms but are confined to a “ particular subject or class of subjects ” » and that 

having regard to the context in ‘which these words are used, they must be 
-connected with “ public safety or the maintenance of public order ”. 
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The petitioners, on whose behalf this provision is assailed, are tively 
the Printer (and Publisher) and Editor of an English Weekly of Delhi called 
‘ Organiser’, and they pray for the issue of writs of certiorari and prohibition to 
the Chief Commissioner, Delhi, with a view “ to 'examine and review the legality ” 
of and “ restrain the operation ” of and “ quash” the order made by him on the 
and March, 1950, Sale the impugned section, directing them 

“to submit for aeratiny, 1 duplicate, before publication, till further orders, all communal 
matter and news and vicws t istan including photographs and cartoons other than those 
derived from official sources or supplied by the news agencies .. . . - te : 
The order in question recites among other thi that the Chief Commissioner 
is satisfied that the “ Organizer’? has been publishing highly objectionable matter 
constituting a threat to public law and order and that action to which reference 
has been made is n for the purpose of preventing or combating activities 
prejudicial to the public satety or the maintenance of public order. It is contended 
behalf of the petitioners that notwithstanding these recitals the order complained 

inst is liable to be quashed, because it amounts to an infringement of the right 
at freedom of speech and expression teed by Article 19 (1) (a) of the 
Constitution. Article 19 (1) (a) and (2), which are to be read together run as 
follows : 


“ig. (1) All citizens shall have the right— 
(a) to freedom of speech and expression ; 
* * * * * * * 


(2) Nothing in sub-clause (a) of clause (1) shall affect the operation of any existing law in 
so far as it relates to, or prevent the State from ing any law relating to, libel, slander, defamation, 
contempt of Court or any matter which offends against decency or morality or which undermines 
the security of, or tends to overthrow, the State.” ‘ 

It is contended that section 7 (1) (c) of the Act, under which the impugned 
order has been made, cannot be saved by clause (2) of article 19 of the Constitution, 
because it does not relate to any matter which undermines the security of, or tends 
to overthrow, the State. Thus the main ground of attack is that the impugned 
law is an infringement of a fundamental right and is not saved by the so-called 
saving clause to which reference has been made. 


There can be no doubt that to impose pre-censorship on a journal, such as 
has been ordered by the Chief Commissioner in this case, is a restriction on the 
liberty of the press which is included in the right to freedom of speech and expres- 
sion guaranteed by article 19 (1) (a) of the Constitution, and the only question 
which we have therefore to decide is whether clause (2) of article 19 stands in the 
way of the petitioners. 


The East Punjab Public Safety Act, 1949, of which section 7 is a part, was 
passed by the Provincial Legislature in exercise of the power conferred upon it 
by section 100 of the Government of India Act, 1935, read with entry No. 1 of List 
IÍ of the Seventh Schedule to that Act, which includes among other matters ‘ public 
order’. This expression in the general sense may be construed to have reference 
to the maintenance of what is generally known as law and order in the Province, 
and this is confirmed by the words which follow it in entry No. 1 of List II and 
which have been put within brackets, viz., 


“ but not including the use of naval, military or air forces or any other armed forces of the 
Union in aid of the civil power.” 
It is clear that anything which affects public gs mea within the State or 
the Province will also affect public order and the State Legislature is therefore 
competent to frame laws on matters relating to public tranquillity and public 
order. It was not disputed that under the Government of India Act, 1935 (under 
which the impugned Act was passed) it was the responsibility of cach Panina 
to deal with all internal disorders whatever their magnitude may be, and to preserve 
public tranquillity and order within the Province. 
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. At this stage, it will be convenient to consider the ing of another expres- 
sion “ public safety’? which is used throughout the imp ed Act and which is 
also chosen by its framers for its title. This expression, though it has been variously 
used in different contexts (ses the Indian Penal Code, Ch. XIV), has now acquired 
a well-recognized meaning in relation to an Act like the impugned Act, as a result 
of a long course of legislative practice, and may be taken to denote safety or securi 
of the State. In this sense, it was used in the Defence of the Realm (Consolidation 
Act, 1914, as well as the Defence of India Act, and this is how it was judicially 
interpreted in Rex v. Governor of Wormwood Scrubbs Prison!. The headnote of this 
case runs as follows :— 

“ By section 1 of the Defence of the Realm (Consolidation) Act, 1914, power was given to His 
Majesty in Council ‘ during the continuance of present war to issue regulations ....... for 
securing the public safety and the defence of the realm’ :— 

that the regulations thereby authorized were not limited to regulations for the i 
of Kamke against foreign enemies, but included regulations designed for the preredtinn of 
internal er and rebellion. ” 

Thus ‘ public order’ and ‘ public safety’ are allied matters, but, in order 
to appreciate how they stand in relation to each other, it seems best to direct our 
attention to the opposite concepts which we may, for convenience of reference, 
respectively label as “ public disorder’ and ‘ public unsafety’. If ‘ public safety’ 
is, as we have seen, equivalent to ‘ security of the State’, what I have designated. 
as public ey may be regarded as equivalent to ‘ insecurity of the State’. When 
we approach the matter in this way, we find that while ‘ public disorder’ 
‘is wide enough to cover a small riot or an affray and other cases where peace is 
disturbed by or affects a small group of ns, ‘ public unsafety’ (or ‘ insecuri 
of the State’) will usually be Somnected With serious internal disorders and su 
disturbances of public tranquillity as jeopardize the security of the State. 

In order to understand the scope of the Act, it will be necessary to note that 
in the Act ‘ maintenance of public order’ always occurs in juxtaposition with 
‘public safety’, and the Act itself is called ‘The East Punjab Public Safsty Act.’ 
The prominence thus given to ‘ public safety’ strongly suggests that the Act was 
intended to deal with serious cases of public disorder which affect public safety 
or the security of the State, or cases in which, owing to some kind of 
or a grave situation having arisen, even public disorders of compara ively small 
dimensions may have far-reaching effects on the security of the State. It is to be 
noted that the Act purports to provide “ special measures to ensure public safety 
and maintenance of public order.” The words “ special measures’? are rather 
important, because they show that the Act was not intended for ordinary cases or 
„ordinary situations. The ordinary cases are provided for by the Penal Code and other 
existing laws, and with these the Act which purports to be a temporary Act is not 
apparently concerned. It is concerned with special measures which would presumably 
be required for special cases or special situations. Once this important fact is 
grasped and the Act is viewed in the proper perspective, much of the confusion 
which has been created in the course of the arguments will disappear. The line 
of argument advanced on behalf of the petitioners is that since the Act has been 

in exercise of the power granted by the expression ‘ public order,’ used 
in the Government of India Act, which is a general term of wide import, and since 
it purports to provide for the maintenance of public order, its provisions are 
intended or are liable to be used for all cases of breaches of public order, be they 
small or insignificant breaches or those of a grave or serious nature. This is, in 
my opinion, approaching the case from a wrong angle. The Act is a piece 
of special legislation providing for special measures and the central idea dominating 
it is public safety and maintenance of public order in a situation requiring 
special measures. 


It was argued that “ public safety” and “ maintenance of public order ” 
are used in the Act disjunctively and they are separated by the word “ or” and 
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‘not “and”, therefore we cannot rule out the possibility of the Act providing for 
ordinary as well as serious cases of disturbance of public order aad cand illity. 
‘This, as I have already indicated, is a somewhat narrow and techniċal approach 
to the question. In construing the Act, we must try to get at its aim and purpose, 
and re the Act is. declared to be invalid, we must see whether it is capable of 
‘being ‘so construed as to bear ‘a reasonable meaning consistent with its validity. 
We therefore cannot ignore the fact that preservation of public safety is the domi- 
nant purpose of the Act and that it is a special Act providing for special measures 
and pie a it should not be confused with an Act which is applicable to ordinary 
situations and to any and aot trivial case of breach of public order. In my 
opinion, the word ‘or’ is used here not so much to separate two wholly different 
concepts-as-to show that they are closely allied concepts and can be used almost 
interc bly in the context. I think that “ public order” may well be para- 
phrased in the context as public tranquillity and the words “ public safety” and 
‘ public order ” may be read as equivalent to “ security of the State” and “ public 
tranquillity ”. . 
| Iwill now advert once more to clause (2) of article 19 and state what I consider 
to be the reason for inserting in it the words “ matter which undermines the security 
of, or tends to overthrow, the State”. It is well-recognized in all systems of 
law that the right to freedom of speech and expression or freedom of press means 
that any person may write or say what he pleases so long as he does not infringe 
the law relating to libel or slander or, to blasphemous, obscene or seditious words 
or writings (ses Halsbury’s Laws of land, 2nd Edition, Vol. II, page 391). 
‘This is practically what has been said in clause (2) of article 19, with this djfference 
only that ea of 6 ing the words ‘ law relating to sedition’, the framers of the 
Constitution haye used the words mentioned above. It is interesting to note that 
sedition was mentioned in the original draft of the Cénstitution, but subsequently 
that word was dropped and the words which I have quoted’ were enced think 
it is not difficult to discover the reason for this change and I shall briefly state in 
my own words what I consider it to be. 


» ., The latest pronouncement by the highest Indian tribunal as to the law of 
‘sedition is to be found in Niharendu Dutt Majumdar v. The King’, which has been 
;quoted again and again and in which Gwyer, C.J., laid down that public disorder, 
‘6r the reasonable anticipation or likelihood of public disorder, is the gist of the 
“offence of sedition and ` ze 
“ “The acts or words complained of must either incite to disorder or must be such as to satisfy 
reasonable men that that is intention or tendency.” 
For this view, the learned Chief Justice relied on certain observations of Fitzgerald, Je 
vn R. v. Sullivan? and he also added that he was content to adopt 
E “The words of that learned judge which are to be found in every book dealing with this branch 
„of the criminal law.” 
-There is no doubt that what Gwyer, C.J., has stated in that case represents the 
`yiew of a number of judges and authors and was also the view of Sir James Stephen 
in regard to whom Cave, J., in his charge to the jury in a case relating to the law 
of sedition, R. v. Burns?, said :— 
“ The law upon the question of what is seditious and what is not is to be found stated very clearly 
in a book by Stephen, J., who has undoubtedly a greater knowledge of criminal law than any other 
judge who sits upon the bench, and what he has said | n the subject of sedition was submitted to 
the other judges, who sometime back were engaged with him Se ee ree and üpon 
their report the isi say that his statement of law appears to to be stated accurately 
; The decision of Gwyer, C.J., held the field for several years until the Privy 
Council, dealing with a case under the Defence of India Rules, expressed the view 
in King-Emperor v. Sadhashio Narayan Bhalerao‘ that the test laid down by the learned 
nS a: 
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Chief Justice was not applicable in India where the offence under section 124-A. 
of the Indian Penal Code should be construed with reference to the words used. 
in that section. They also added :— ` 

“The word ‘sedition’ does not occur either in section 124-A or in the Rule; it is only found as 
a inal note to section 124-A, and is not an operative of the section, but merely provides the 
name y which the crime defined aa the section will be wo. There can be no justification for 
restricting the contents of the section by the marginal note. Iri England there is:nò statutory defini- 
tion of sedition ; its meaning and content have been laid down in many decisions, some of w ich are 
referred to by the Chief Justice, but these decisions are not relovant when you have a statutory defini- 
tion of that which is termed sedition, as we have in the present case, . 

Their Lordships are unable to Bod anything in the language of either section 124-A or the Rule 
which could that ‘ the acts or complained of must either incite to disorder or must be 


such as to satisfy reasonable men that this is their intention or tendency’. 


The framers of the Constitution must have therefore found themselves face 
to face with the dilemma as to whether the word ‘ sedition’ should be used in 
article 19 (2) and if it was to be used in what sense it was to be used. On the 
one hand, they must have had before their mind the very widely accepted view 
supported by numerous authorities that sedition was essentially an offence against 
public tranquillity and was connected in some way or other with public disorder ; 
and, on the other hand, there was the pronouncement of the Judicial Committee 
that sedition as defined in the Indian Penal Code did not necessarily imply any 
intention or tendency to incite disorder. In these circumstances, it is not surprising: 
that they decided not to use the word “ sedition ” in clause (2) but used the more 
general words which cover sedition and everything else which makes sedition such 
a serious offence. That sedition does undermine the security of the State is a 
matter which cannot admit of much doubt. That it undermines the securi 
of the State usually through the medium of public disorder is also a matter on whi 
eminent judges and jurists are . Therefore it is difficult to hold that public 
disorder or disturbance of public tranquillity are not matters which undermine 
the security of the State. i G 


It will not be out of place to quote here the following passage from Stephen’s 
Criminal Law of England (Vol. II, pp. 242 and 243) :— : 
“Tt often happens, however, that the public peace is disturbed by offences which without tending 
to the subversion of the existing political constitution ically subvert the authority of the Govern- 
ment over a ter or less 1 area for a longer or time. The Briftol riots in 1832 and the 
Gordon riots in 1780 are instances of this kind. No definite line can be drawn between insurrections 
of this sort, ordinary riots, and unlawful assemblies, The difference between a meeting stormy 
enough to cause well-founded fear of a breach of the peace, and a civil war the result of which may 
determine the course of a nation’s history for centuries, is a difference of degree. Unlawful assemblies, 
riots, insurrections, rebellions, levying of war are offences which run into cach other, and are not 
ca e of being marked off by perfectly definite boundaries, All of them have in common one 
feature, namely, that the normal tranquillity of a civilised society is in each of the cases mentioned 
disturbed either by actual force or at least by the show and threat of it. 
Another class of offences against public tranquillity are those in which no actual force is cither 
employed or displayed, but in which steps are taken tending to cause it. These are the formation 
of secret societies, seditious conspiracies, libels or words 


Under these two heads all offences against the internal public tranquillity of the State may be 


This passage brings out two matters with remarkable clarity. It shows firstly 
that sedition is essentially an offence against public tranquillity and secondly that 
broadly speaking there are two classes of offences against public tranquillity : 
(a) those accompanied by violence including disorders which affect tranquillity 
of a considerable number of persons or an extensive local area, and (b) those not 
accompanied by violence but tending to cause it, such as seditious utterances, sediti- 
ous conspifacies, etc. Both these of offences are such as will undermine the 
security of the State or tend to overthrow it if left unchecked, and, as I have tried 
to point out, there is a good deal of authoritative opinion in favour of the view that 
the gravity ascribed to sedition is due to the fact that it tends to seriously affect 
the tranquillity and security of the State. In principle, then, it would not have 
been logical to refer to sedition in clause (2) of article 19 and omit matters which are 
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no less grave and which have equal potentiality for undermining the security of 
the State. It appears that the framers of the Constitution preferred to adopt 
the logical course and have used the more general and basic words which are 
apt to cover sedition as well as other matters which are as detrimental to the security 
of the State as sedition. 


If the Act is to be viewed as I have suggested, it is difficult to hold that section 
7 (1) (c) falls outside the ambit of article 19 (2). That clause clearly states that 
nothing in clause a3 (a) shall affect the operation of any existing law relating 
to any matter which undermines the security of, or tends to overthrow, the State. 
I have tried to show that public disorders and disturbance of public tranquillity 
do undermine the security of the State and if the Act is a law aimed at preventi 
such disorders, it fulfils the requirement of the Constitution. It is aeda to ad 
that the word ‘ State’ has been defined in article 12 of the Constitution to include 

“ the Government and Parliament of India and the Government and Legislature of cach ol 
the States and all local or other authorities within the territory of India or under the contro of 
the Government of India.” 

I find that section 20 of the impugned Act provides that the Provincial Govern- 
ment may by notification declare that the whole or any part of the Province as may 
be specified in the notification is a dangerously disturbed area. This provision 
has some bearing on the aim and object of the Act, and we cannot overlook it when 
considering its scope. It may be incidentally mentioned that we have been informed 
that, under this section, Delhi Province has been notified to be a “ dangerously 
disturbed area ”. 

It must be re ised that freedom of and ion is one of the 
most valuable ie eE to a peti arc Cana aon and should be 
jealously gorn ed Dy the courts. It must also be recognised that free political 
discussion is essential for the proper functioning of a democratic Government, and 
the tendency of modern jurists is to deprecate censorship though they all a 
that “ liberty of the press ” is not to be confused with its “ licentiousness ”. But 
the Constitution itself has prescribed certain limits for the exercise of the freedom 
of speech and expression and this court is only called upon to see whether a parti- 
cular case comes within those limits. In my opinion, the law which is impugned 
is fully saved by article 1g (2) and if it cannot be successfully assailed it is not possible 
to grant the remedy which the petitioners are seeking here. 

As has been stated already, the order which is impugned -in this case recites 
that “ the weekly ‘ Organizer’ has been publishing eee objectionable matter 
constituting a threat to public law and order” and that the action which it is 
proposed to take against the petitioners l 

“Ys necessary for the purpose of preventing or combating activities prejudicial to public safety 
or the maintenance of public order,” 
These facts are supported by an affidavit sworn by the Home Secretary to the 
Chief Commissioner, who also states among other things that the order in question 
was passed by the Chief Commissioner in consultation with the Central Press Advisory 
Committee, which is an independent body elected by the All-India Newspaper 
Editors’ Conference and is com aaa of representatives of some of the leading 
papers such as ‘ The Hindustan Times’, ‘ Statesman’, etc. In my opinion, there 
can be no doubt that the Chief Commissioner has purported to act in this case 
within the sphere within which he is permitted to act under the law, and it is beyond 
the power of this Court to grant the reliefs claimed by the petitioners. 


In these circumstances, I would dismiss the petitioners’ application. 


_ Patanjali Sastri, J. (Kania, C.F., Mehrchand Mahajan, Mukherjea and Das, FF. 

agresing).—This is an application under Article 32 of the Constitution Praying for 
the issue of writs of certiorari and prohibition to the respondent, the Chief Gommis- 
sioner of Delhi, with a view to examine the legality of and quash the order made 
by him in regard to an English weekly of Delhi called the Organizer of which 
the first applicant is the printer and publisher, and the second is the editor. On 
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2nd March, 1950, the respondent, in exercise of powers conferred on him by 
section 7 (1) (c) of the East Punjab Public Safety Act, 1949, which has been. extended 
to the Delhi ince and is hereinafter referred to as the impugned Act, issued the 
following order : : 

“ Whereas the Chief Commissioner, Delhi, is satisfied that Organicer, an English weekly of 
Delhi, has been publishing highly objectionable matter constituting a threat to public law and 
order and that action as is hereinafter mentioned is necessary for the pores of preventing or 
combating activities prejudicial to the public safety or the maintenance o ic order. 


Public Safety Act, 1 as extended to the Delhi Province, I, 
sioner, Delhi, do by tun 
K. R. Halkani 


photographs and cartoons other than those derived from official sources or supplied by the news 
agencies, vig., Press Trust of India, United Press of India and United Press of America to the 
Provincial Press Officer, or in his abeence, to Superintendent of Press Branch at his office at 5, 
Alipur Road, Civil Lines, Delhi, between the hours 10 A.M. and 5 P.M. on working days.” 
The only point argued before us relates to the constitutional validity of section 
7 (1) (c) of the impugned Act which, as appears from its preamble, was passed 
“to provide special measures to ensure public safety and maintenance of public 
order”. Section 7 (1) (e) under which the aforesaid order purports to have been 
made reads (so far as material here) as follows :— i 
“The Provincial Government or any authority authorised by it in his behalf if satisfied that 
such action us necessary for the of preventing or combating any activity prejudicial to the 
public safety or the main enano ol public order may, by order in writing ad toca panta, 
blisher or editor require that any matter relating to a particular subject or class of subjects 
are publication be submitted for scrutiny.” 
The petitioners claim that this provision infringes the’ fundamehtal right 
to the freedom of speech and expression conferred upon them by Article 19 (1) (a) 
of the Constitution inasmuch as it authorises the imposition of a restriction on the 
publication of the journal which is not justified under clause (2) of that Article. 


There can be little doubt that the imposition of pre-censorship on a journal 
is a restriction on the liberty of the press which is an essential part of the right to 
freedom of speech and expression declared by Article 19 (1) (aj. As pointed out 
by Blackstone in his Commentaries : 

“ The liberty of th consists in layi previo traint upon publications, and not 
i feedon fom enais ot ininal mattes w S pablahed.. Every feemad basan uadoubied 
ght to lay what sentiments he pleases before the public ; to forbid thus, is to destroy the freedom 

e press!,” i i f 
” The only question therefore is whether section 7 (1) (c) which authorises the imposi- 
tion e RA a restriction falls within the reservation of clause (2) of Article 19. 

As this question. turns on considerations which are essentially the same as 
those on which our decision in Petition No. XVI of 1950? was based, our judgment 
in that case concludes the present case also. Accordingly, for the reasons indicated 
in that judgment, we allow this petition and hereby quash the impugned order 
of the Chief Commissioner, Delhi, dated the 2nd March, 1950. 


Agent for Petitioners : Ganpat Rai. 


Agent for Opposite Party : P. A. Mehta. 
G.R./V.S. ` Petition allowed. 





1. Blackstone’s Commentaries, Vol. IV, g. (1950) 2 M.L.J.: (1950) S.C.J. 418. 
PP. 151, 152. 
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id | IN THE HIGH COURT OF JUDICATURE AT, MADRAS. 


PRESENT :—MR. Jusriag GovinpA MENON AND Mr. Jusrice ` KRISHNASWAMO 
Nayupv. 


Padmanabha Kakkothaya and others ai Appellants * 
v 


Keabava Derinjithaya and another 


. Respondents. 
Indian Contract Act (IX of 1872)—Excess payment by one joint promissor—Right to claim contribution 
Sree CRO EN a eo ee ce that amount among the 


If one of the persons liable to contribute did not or could not pay his proportion, that amount 
has to be divided between other contributors only in the proportion of the benefit which cach of 
them has received at the time of the ariginal contract. The Contract Act has not provided for such 
a contingency and seems to be a causes omissus. 

Abraham Servei v. Raphial Muthirian, (1914) 27 M-L.J. 746: I.L.R. 99 Mad. 288, followed. 

Appeals against the decree of the Court of the Subordinate Judge, South 
Kanara, in O.S. No. 37 of 1945. 


K. Kuttikrishna Menon and K. N. Karunakaran for Appellants. 


K. Y. Adiga, K. P. Adiga, C., Vasudeva Mannadiar and T. K. Raman Nambisan for 
Respondents. ' ' 

`The Judgment of the Court was delivered by 

Govinda Menon, 7.—Both these appeals arise out of O.S. No. 37 of 1945, on 
the file of the Court of the Subordinate Judge of South Kanara and since the facts 
are interrelated a common judgment would be sufficient to dispose of the contentions 
of the parties. 


The 5th defendant is the a t in Appeal No. 33 of 1947 and the defendants 

1 to 4 are appellants in Appeal No, 624 of 1946. The plaintiff, Vishnu Kakkothaya, 
Rama Asra and the 5th defendant together executed a promisory note for Rs. 9,000 
in favour of the Karnataka Bank in Mangalore and received the proceeds. Inter se 
it was arranged that out of the Rs. 9,000 the plaintiff was to take Rs. 4,000, Vishnu 
Kakkothaya Rs. 2,000, Rama Asra Rs. 3,000, and the 5th defendant was only a ' 
guarantor or surety to the bank for the due repayment of the sum of Rs. 9,000 
by all the three other executants of the promissory note. This is common ground 
and there is no dispute whatever that the fifth defendant when he joined ia the 
execution of the promissory note did so only as a guarantor and not as any benefi- 
ciary who received any part of the proceeds of the promissory note. Since the 
money was not paid in time the Karnataka Bank brought O.S. No. 4 of 1934 on 
th January, 1934, on the file of the lower Court for the recovery of the principal, 
interest and costs. To that suit all the executants of the promissory note were 
made party defendants, including the present gth defendant. Pending the a 
of the suit Rama Asra died. No steps were taken to bring on record his legal 
‘representatives in the suit, since the plaintiff did not take any action and the 
one defendants did not also request the Court to bring the legal representatives 
of the deceased Rama Asra. Therefore, the suit p ed without any one repre- 
senting Rama Asra’s liability and a.decree was passed against the defendants for 
the principal amount, interest and costs on 17th July, 1934, evidenced by Exhibit 
P-1. Consequently, the bank took out execution proceedings and during the 
course of the execution proceedings Vishnu Kakkothaya also died and his legal 





* Appeals Nos. 624 of 1946 & 33 of 1947. in agth March, 1950. 
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representatives who are present defendants 1 to 4 were brought on,record in execu- 
tion. In order to satisfy the decree, the plaintiff paid Rs. 12,748-13-5 and defendants 
1 to 4 jountly paid Rs. 2,458-8-0. A sum of Rs. 461 belonging to the 5th defendant 
was in deposit with the bank which amount was appropriated by the bank towards 
the balance portion of the decree amount due to it; thereby the entire decree 
amount was satisfied, Thereafter, the plaintiff brought the suit out of which the 
above appeals have arisen for contribution from defendants 1 to 4 forming one 
group and the 5th defendant another: So far as the plaintiff was concerned what 
was claimed was that his share of the total amount due to the bank would not 
come to Rs. 12,478 but he has paid an excess amount of Rs. 5,464-o-11 and this 
amount he wanted to recover from the defendants. The contention of defendants 
1 to 4 was that since the bank did not implead any representatives of Rama Asra 
in the suit and since no steps were taken to realise moneys due from Rama Asra, 
defendants 1 to 4 are not liable to pay any portion of the due share of Rama Asra. 
On the other hand, the 5th defendant contended that being only a surety or guar- 
antor as between the principal debtors and himself inter se he was not bound to pay 
any sum whatever. The learned Subordinate Judge disagreed with the contentions 
raised by the 5th defendant and found that the 5th defendant would be liable to 
y Rs. 1,740-15-1 by way of contribution. The reason assigned by the learned 
udge was that the fact that the 5th defendant was not one of the principal borrowers 
would not be enough to exclude him from the liability. As a joint executant of 
the promissory note he was as much responsible for the payment of the debt as the 
other executants and since the plaintiff has been made to pay more than his share 
of the liability the excess can be recovered from all the other debtors including 
the 5th defendant in proportion of their liability by way of contribution. It is this 
finding of the learned Subordinate Judge that is attacked by the 5th defendant 
in Appeal No. 33 of 1947. We are of opinion that the learned Subordinate Judge 
has not really appreciated the correct 1 position. To the original promisee 
namely the Karnataka Bank the principal debtors as well as the surety or guarantor 
stand in the same footing, that is, the promisee is entitled to realise the entire sum 
due to him from all the executants of the promisory note or from any one of them 
individually. The fact that as between the promisors one of them is only a surety 
would not detract from the right of the promisee to collect the entire amount under 
the contract law from such surety. But the position “is absolutely different as 
between the joint promisors. Where one of the joint promisors was only a surety, 
any of the other promisors cannot claim any contributior from him for the excess 
amount more than his share which he had to pay to absolve himself from liability 
to the original promisee. If authority for this position is needed we have it in the 
judgment of Wallace and Srinivasa Aiyangar, JJ., reported in Arunachalam Seroai 
v. Nottam Besr Vavu Rowther’, At page 598 the feared judaes observe as follows : 
“Thus if for instance one of the j t-debtors should have had the decree i 
him Dany because he was the EEA debt which was exclusively aie pe ee 
judgment r as the principal, then it follows that the implied obligation of the principal debtor 
er the contract of guarantee to keep the guarantor indemnified from any loss or damage would 
displace or be available to be sct off against the other implication of indemnity.” 
This is direct authority for holding that since the 5th defendant was only a guarantor 
or surety he is not liable to pay any contribution to the principal debtors themselves. 
Therefore, the learned Judge’s view is unsupported by law and is erroneous. The 
appeal by the 5th defendant is therefore allowed, the decree against him will be 
set aside and the suit as against him dismissed. The 5th defendant will be entitled 
to get his costs in this Court from the plaintiff alone. 

__ As the liability of defendants 1 to 4 the position stands on a somewhat 
different footing. Mr. Adiga for the plaintiff invited our attention to.section 4 
of the Indian Contract Act and contended that Rama Asra’s share of the principe 
amount, interest and costs, should be divided equally between the-plaintiff on-the 
one hand and defendants 1 to 4 on the other, so that when the question of contri- 
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bution comes, the liability should be on a fifty-fifty basis. On the other hand, the 
learned counsel for the appellant in Appeal No. 624, contends that defendants 
I to 4 would be liable only proportionately to the extent of the benefits received 
by them on the original promissory note, that is, what they contend is since the 
plaintiff received Rs. 4,000 and Washoe Kakkothaya Rs. 2,000 the amount of 
Rs. 3,000 and interest due from Rama Asra should be divided in the ratio of 2: 1 
i.e , the plaintiff will be entitled only to a decree for one third of the amount and 
nothing more. Here in we have the observations of the learned Judges in 
Anmac Seroat v. Nottam Beer Vavu Rowther1, to the following effect :— 

“Again, if the judgment-debtors iater ss should be found to have enjoyed the original consideration 

for the debt which became merged ir the decree in unequal proportions, it follows that it is such 
proportion that will govern, as between them, their mutual obligations under the decree.” 
These observations have been followed by Meredith, J., in Mst. Jagpati Kuar v. Firm 
Demri Saku Halkhori Ram*. But Mr. Adiga contends that the principles enunciated 
in this case cannot be applied to the facts of the present case because here it was 
the division of the contributory amount due from one of the alleged contributories 
between the other contributors whereas in those cases the division was between 
the contributories themselves in proportion of the benefit enjoyed by each one of 
them. He relies upon the third paragraph of section 43 of the Contract Act which 
lays down that if any one of two or more joint promisors makes default in such 
contribution, the remaining joint promisors must bear the loss arising from such 
default in equal shares. The larael counsel placed emphasis on the words “ equal 
shares” and urges that whatever amount was proportionately due from Rama 
Asra should be divided equally between the plaintiff on the one side and defendants 
I to 4 on the other. Otherwise, according to the learned counsel the words of 
paragraphs 3 of section 43 cannot be fulfilled and as such the contribution should be 
only on this basis. But in our opinion paragraph 3 does not contemplate cases 
where one of the joint contributors has not paid A the others have to pay that 
sum though those others received the benefits in the original contract in unequal 
proportions. There is not direct authority so far as our attention has been invited 
to in the Indian Courts except certain observations contained in Abraham Servat 
v. Raphial Muthirian®. Tyabji, J., in his judgment observed as follows : - 

“The first view is, I thi inly the true one. When ed the note the ics must 
have contemplated that it should be and that the burden td be shared equals, The fact 


between the co-debtors, or to alter the tons of liability or contribution, 
the note at the time that it was made. The duty to contribute here binds all, so long as anyone remains 
legally liable by virtue of the joint contract.” (the italics are ours).: 


This again is a quotation from Gardner v. Brooks*, where O’Brian, C.J., in considering 
a similar matter observed as follows: ‘ ` 


a Se aa a ee Te at nme ately, bye pe ee i diane of = comme 
i i c payment is made. It is not 
therefore affected by what affects the contract. That rule was n the consequence of Dering 


io relation of contract to each other. And, though the words of the writ of contribution, quoted by 
Fitzherbart ‘‘ ex assensu conom’’ contain ee er is clement 
has certainly been worked out from all ern decisions. The principle came into the English from 
the Civil law, where it pursues exactly the same consequences, and distinctions that are found in 
equity, all based on community of burthen and benefit from payment, and none from agreement, 
So far, therefore, as rule in equity is concerned, to which the law is now made subject, the cause of 
action, which the statute must apply to bar, is that arising from the fact of payment. However, as 
the table rule applies no less because there is a contract, and the extent of the relief is the same, 
enti the party to the whole of the payment that he has made in excess of his share, and from the 
solvent parties alone, and there is a contract in this case, we have to sco whether there is anything 


I, ae 27 L.W. 597 at 398. 
2. (1941) I.L.R. go Pat. 811 at 826, 827. 
aa (1914) 27 M.L. J. 746: I.L-R. 39 Mad. 





4 {87} 2 Ir. . 6 at ia. 

5. (1787) 1 Cox Eq. Cas. g18=g Bos & 
P. 270. 

6. 3 Rep.it. 
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in the words of the satute itself, as was contended, the force of which requires the collateral as well 
as the original remedy to be extinguished by time.” 

Another decision from which some little guidance can be got is the decision in 
Lows v. Dixon1. At page 458 there are observations in the following terms, 

“ At law, if several persons heve to contribute a certain sum, the share which each has to pay is, 
the total amount divided by the number of contributors ; and no allowance is made in respect of 
the inability for some of them to pay their shares. But, in equity, those who can pay must not only 
contribute their own shares, but they must also make good the shares of those who are unable to 
furnish their own contribution. In as much, therefore, as the rules of equity prevail the defendants 
must make good each one half of that which Lund, Beveridge & Co., are unable to pay.” 

From these authorities it seems clear that if one of the persons liable to contribute 
did not or could not pay his proportion that amount to be divided between 
other contributories only in the proportion of the benefits which each one of them 
has received at the time of the original contract. Section 43 of the Indian Contract 
Act did not envi such a contingency. It seems to be a causes omissus. It only 
eaks of the liability of all the promisors to the original promisee and inler se the 
tight of any one of the promissors to claim the excess amount from the other promis- 
sors ; but, where, as in this case one of the promisors was not able ia or nothing 
could be obtained from him how is the proportionate liability to be divided among 
the other promisors is not considered in this section. The indication contained 
in the decision of the Irish Ceurt of A peal as well as in English cases which have 
found favour with the learned Judges in Abraham Serovar v. Rapkial Muthirian* 
is to the effect that in equity such amount must be divided between the other co- 
promisors only in proportion to the original benefit which one of them had received. 


We have, therefore, to find out how the amount has to be divided in the present 
case. The learned Subordinate Judge has found in paragraph 16 of his judement 
that the amount due to the Karnataka Bank was Rs. 15,668-8-1. If this is to be 
divided in the proportionate shares among the three joint promisors, the plaintiff 
will have to pay Rs. 6,963-12-5, Vishnu Kakkothaya in whose shoes the defendants 
‘1 to 4 stand would have had to pay Rs. 3,481-14-2 the amount due from Rama 
Asra being the 3/gth share would come to Rs. 5,222-13-6. This sum of Rs. 5,222-13-6 
reduced by Rs. 461-2-8 which sum has been appropriated by the Karnataka Bank 
from the Anh defendant should be divided in the ratio of 2: 1 by the plaintiff and 
defendants 1 to 4, i.s., deducting Rs. 461-2-8 the amount would be Rs. 4,761-10-10. 
If that is divided in the ratio of 2:1 the plaintiff will have to pay Rs. 3,174-7-4 
and defendants 1 to 4 Rs. 1,587-3-8. Therefore, the total liability of defendants 
1 to 4 will be Rs. 3,481-14-2 plus Rs. 1,587-3-8 making a total of Rs. 5,069-1-10. 
Towards this amount defendants 1 to 4 have paid Rs. 2,458-8-0. The balance 
which defendants 1 to 4 would have had to pay to Karnataka Bank would be 
Rs. 2,610-g-10. The plaintiff will be entitled to a decree for a sum of Rs. 2,612-9-10 
with interest thereon at six per cent per annum from the date of plaint namely, 
2grd March, 1945. The lower Court has decreed a sum of Rs. 2,764-5-4. The 
amount to which the appellant have succeeded being only a small proportion, 
we direct the appellants to pay the costs of the plaintiffs-respondents. The trial 
Court’s decree as regards costs will stand. 


V.P.S. Decres modified. 





1. (1885) 16 Q.B.D. 455. 2. (1914) 27 M.L.J. 746: I.L.R. 39 Mad. 288. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS: 
Present :—MRr. Josraœ Racmava Rao. P 
Devulapalli Ramamoorthy Sastri .. Appellant * ' 
ss p : 
Jalu Ammanna à .. Respondent. 

Madras Estates Land Act (I of 1908), section 3 (2) (d), as amended by Amending Act LI of 1945)—Inaae 
— When an estate. 

The crucial test for fmding out whether the subject-matter of a t falls within the definition 
of ‘ estate’ in section 3 (2) (d) of the Act, is whether at the time of the grant the subject-matter was 
of 2 whole village or only part of a village. The Ariending Act oF 1945 maba no ce to this 
requirement that the vi of which the grant has been made, confirmed or ised by the Govern- 
ment must be an inam and not a part of a village granted in inam. The definition introduced 
by the Amending Act itself presupposes, that 2 grant as an inam is expressed to be of 2 named village. 

Case law discussed. 


Appeal inst the decree of the Court of the Subordinate Judge Eluru, in 
A. S. No. 18 of 1946, preferred against the decree of the Court of the District Munsif, 
Kovvur in O.S. No. 298 of 1943, etc. 


V. V. Srinivasa Ayyangar, D. Narasaraju and M. Appalachari for Appellant in 
S. A. No. 1578 of 1946 and Petitioners in C.R.P. Nos. 1102 to 1106 of 1946. 


T C. A. Bhashyam and C. V. Dikshitulu for Appellants in C.M.A: Nos. 546, etc., 


of 1949. 
C. A. Vaidyalingam, T. Venkatadri and K. Ramachandra Rao for the Respondents. 


The Court delivered the following 


Jupement.—The question for determination in this batch of cases is whether 
as held by the Courts below the village of Timmarajupalem a is a-whole 
village inam falling within section 3 (2) (d) of the Madras Estates Land Act as 
amended by the Madras Estates Land Amending Act II of 1945: On that depends 
the determination of other questions such as whether the defendants have occupancy 
rights and whether the, Civil Court has jurisdiction to entertain the suits. The 
Courts below (the District Munsif of Kovvur and on appeal the Subordinate Judge 
of Eluru) either dismissed the suits or returned the plaints for presentation to the 
revenue Court in the view that they took in favour of the defendants that the agra- 
haram is an estate within the statute. The plaintiff, the senior proprietor of the 
agraharam village has therefore filed these second appeals, revision petitions and 
Civil Miscellaneous Appeals. i 

It is clear from Exhibit D-12, dated 8th December, 1902, a certified copy of 
the Permanent Settlement sanad given to the Zamindar of Nuzvid by the Governor- 
General, Lord Clive, that the agraharam was a sivar or hamlet included in the 
list of villages forming the estate for which the sanad was issued. It is clear too 
from Exhibit P-1, an extract of the register of inams prepared on 5th December, 
1860, that the agraharam was a sivar lank of Nidadavole granted by the Zamin- 
dar Sri Raja Venkatadri Apparao Garu to one Tripurantaka Somayajulu in fasli 
1166. The later revenue documents filed in the case however show that the Agra- 
haram came to be treated as an independent village satisfying the definition of 
vi ? contained in section 3 (19) of the Act. On these facts the learned 
Subordinate Judge, founding hi upon an unreported decision of a pa Judge 
of this Court, Shahabuddin, J., in C.R.P. Nos. 1007 to 1014 of 1942, has held that 
the agraharam is an “estate” within section 3 (2) (d) of the Act read in conjunc- 
tion with Explanation (1) introduced by the Madra s Act IT of 1945. 

If only the existence of minor inams in the agraharam were the impediment 
in the way of the Agraharam being regarded as a whole village inam, it certainly 
would stand removed by the Explanation which runs in these terms : ; 





-> k SA. No1578 of r9q6-and-C-R.P: Nos: rroa to 1106 of 1946 < 6th April, 1950. 
~ C.MA. Nos. 546 to 555 of 1949. : . 
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“ Where a grant as an inam is expremed to be of a named village, the area which forms the 
subject-matter of th t shall be deemed to be an estate notwithstanding that-it did not include 
certain lands da in the village of that name which have already been granted on service or other tenure or 
been reserved for communal purposes. 


The question however is whether the agraharam satisfies the definition in section 
3 (2) (d) which is as follows : 


“ Any inam village of which the grant has been made, confirmed or recognised by the British 


Geteamient notwithstanding that ent to the grant, the village has been partitioned among 
the grantees or the successors in title of the grantee or grantees.” ' 
That obviously and prima facie requires that the property-of which the grant has 


been made, confirmed or recognised by the British Government must be an inam 
aes i.e., at the date of the grant which has been made, confirmed or recognised 
by the British Government. Shahabuddin, J., however held in the unreported 
case above referred to that ‘‘ village”? as mentioned in this clause of the section 
should be understood in the same sense as is indicated by the definition of “ village ” 
in clause (19) of the section. The definition of “Village” in this clause is as 
follows : 


“Village means any local area situated in or constituting an estate which is designated as a 
village in the revenue accounts and for which fhe revenue sconunts are separately : imaintaned by one 
the 


or more karnams or which is now recbgnisd.by Government y hereafter be 
declared by the Provincial Government = the parpoeci of thi Act to bea village and iacudes any 
hamlets ich may be attached thereto.” 

It will be seen that the definition, excluding die inclusive part of it which is imma- 

terial, consists of two parts, (i) any local area situated in or constitu an estate 
which is designated as a village in the revenue accounts and for which the revenue 
accounts are separately maintained by one or more karnams, (ii) any local area 
situated in or constituting an estate which is now recognised by the Provincial 
Government or may hereafter be declared b ithe Provincial Government for the 
. purpose of this Act to be a village. The word “now ° which occurs in the second 
part does not occur in the first. “‘ Now” obviously means the date of the coming 
into force of the Act, and in the absence of that word in the earlier part it is clear 
that the expression “is designated ” occurring there cannot be treated as neces- 
sarily equivalent to “‘is now d ted”. When the ae rie of this definition 
is imported into section 3 (2) ‘A which contains the word “ village ”, there is, 
in my opinion, no strain on language involved in holding that at the time of the 
grant of the inam village conen Ca by section 3 (2) (d) the subject-matter of 
the grant must be a local area which is designated at the time as a village in the 
revenue accounts and for which the revenue accounts are separately maintained . 
by one or more karnams. The words “is”? and “‘ are’ in section 3 (19) in this 


view are to be regarded as equivalent to “was” and “were”? with reference 
to the state of things to the village at atthe time of the grant. Otherwise, 
the reading of the definition in section 3 Mra into section 3 (2) (d) would introduce 


a hire into the context of the latter, and if there should be something rep 
nant in the subject or context the definition of “ village’ in section 3 (19) "Could 
not as the opening words of section 3 would show enter into the interpretation 
of the word “ village” in section 3 (2) (d). 


“This apparently is what Patanjali Sastri, J., had in mind in making the obser- 
“vation to which I shall presently refer in his judgment of the Court consisting of 
himself and Bell, J., in A. A. O. Nos. 584 of 1944 and 373 of 1945.* Those appeals 





*IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Presment :-—Mr, Joso PaTanjatt Sasmi AND Mr. Jorra Bex. 
(11th October, 1946.) 
Appeals against Orders Nos. 594 of 1944 and 373 of 1945. 
Tyyunni Venkata Rangacharyulu and another .. Appellants 
E 


' Muku. Ganganna . l .. Respondent. 
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related to certain lands in Patha Pentapadu known as Pentapadu e and 


described in the instrument of t as a hamlet of Pentapadu vi . It was 
observed in the judgment of the Court : 

‘t No doubt, Patha Pentapadu, which was known as Pentapadu even at the time of 
the Inam Settlement to distinguish it from the adj Government of Kube Pentapadu, 
had been to be a separate village and trea as such in the revenue accounts long 
before the Estates Land Act, 1908, was passcd, and it might therefore be said that in view 
of the definition of village as meaning, among other ,a area which is now recognised by 
the Provincial Government to be a vi it æ sufficient for of section g (2) (d), that the 
grant comprised a local area which was recognised by ie Covanacnt to be a village at the 





Appeals, against the orders of (oe Ooirt.of the Subordinate Judes, Ellore, dated g1st March, 
1944, goth October, 1944 in A. S. No. 49 and gra Of 1944 Reaper ave Ye prefcrrad agains th 
decrees of the Court of the District Munsiff, Kovvur, in O. S. No. 87 and 126 of 1942, respectively. 

The Judgment of the Court was delivered by 


Patanjali Sastri, 7.—These connected appeals arise out of two suits relating to the same parcel 
of land comprised in a Bhatavrithi inam situated in a village called Pen u Agraharam, West 
Godavari district, and they raise the same questions, piz., whether the land in dispute forms part 
of an “ estate ” as that term is defined in the Madras Estates Land Act, 1908, as amended by later 
Acta. Appellant claimed arrears of rent due in respect of the land in one of the suits and posesion 
and meme profits in the other. The suits were decreed by the District Munsiff of Kovvur, but on 
appeal the Subordinate Judge, Ellore, set azide the decrees holding that the land in question formed. 
part of an “ estate ” and that the sults were triable exclusively by the Revenue Court. c correctness 
of this view is challenged in these appeals. 


The material facts may be briefly stated. The village in question, which adjoins the Government 
village called Panta u Saaba, appears to bave ben grinted in 1744 as Agraharam to an 
ancestor of the a t, one Tirumala Singarachariyulu Ayyavarlam by Raja Apparayanim 
Garu, a former i of Nusvid. The original patta, 2 copy of which has boma producea and 
marked Ex. D-3, describes the subject-matter of the grant as “ Pantapadu,” hamlet of Pantapadu 
village.” At Inam settlement in 1859 an area of 924 acres 42 cents being the te extent 
of Bhatavrithi and Devadayam inams situated in the village was excluded from the or total 
area. of 636 acres 60 cents, and the remainder 912 acres 18 cents was confirmed and enfranchised 
in two equal shares under separate title deeds in favour of the then bolders who were the successors 
of the original grantee. The excluded minor inams were similarly dealt with at the same time, 
scparate title deeds being issued in cach cas. 

“ie eee of the Madras Estates Land Act, 1908, as amended up-to-date, arcas 
o : 

“ Section g. In this Act, unless there is something repugnant in the subject or context,— 

(2) “Estate” means, 

(d) any inam village of which the grant has been made, confirmed or recognised by the British 
Government, notwithstanding that subsequent to the grant, the village has been partitioned among 
the grantees or the succemors in title of the grantee or grantees. 

(19) “ Village” means any local area situated in or constituting an estate which is designated 
ita villane LINE seveniecacconits and foc which ile Terenu acconne. are PAAY PENTAN 

one or more Karnams or which is now recognised by the (Provincial Government) or may here- 

be declared by the (Provincial Government) for the purposes of this Act to be a village, and 
jocludes any hamlet or hamlets which may be attached thereto.” 

It is urged that as the original grant was only of" Patha Pentapadu ” (or old Pentapadu) which 
Deer ellen. ete wee it does not fall within clause (d) which refers only to 
grants of “ inam vi ms t is, of a whole village, and not portions thereof. it ccording 
to the official translation reads thus: ey 

“Dharma Sasana Patrika in respect of , executed and delivered on Monday the and 
day of Sravana Subla-éf the year Konabanain Genco vour of Srimad Advaita Marga i uf 
Vubhaya Vedanta Pravartaka, Srimat Tirumale Singeracharyulu Ayyavarlam Garu, by 

We have granted to you as a sarva Agraharam the aforesaid Patha Pentapeadu from the i 
fasli 1154 (1744-45). You shall cultivate the said Agraharam and happily enjoy the usufruct thereat 
every year, in the name of Sri Rama from your and our sons and grandsons and so on in succession. 


* * * (Sanskrit sloka omitied) 

Seal and Signature of Apparayanim Garu. 

Sreeramulu. 

Chakunama executed on Thursday, the 5th day of Magha Sukla of the Krodhana, in favour 
of Brimad Advaita Pratishta Vubhaya Vedanta Pravariaka, Srimar Ti 
Singaracharyulu Ayyavar. Garu, jointly by isipudi Ghittenna, Kalwecharla Venkanna, Veera- 
bathula Venkatapthi, Sana Chowdary and others, pus and Pentapadu village Karnams. 
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commencemeat of the Act. But itis to be observed that section 3 (19) refers only to 

“ situated in or constituting an estate’. To import that definition into sub-clause (d) of Sec. 3 (2) 

Va a of “ estates ” would lead to repugnancy in the context. 

defective dranghtmanship i ved in defining terms by employing them one in another, which 

givare to puzzles of construction, has been commented upon by their Lordahips of the Privy 
cil in Nerayanarqju v. Serpencrapud,”’ 





Raja Sree ynam Garu has granted to as agrabaram Patha Pentapadu, hemlet 
of the aforesaid (village) in fasli 1154 (1744-45). tho boundaries of this agraharam arc as 


East—boundary limits of Darasanaparru and Pentapadu. 
South—Gattu dandu chate Abotu (not clear) 
West—The western bund of Metta cheruvu (tank) Dantu Kalipeelu and boundary limits of 


’ 


North—Lingana Kunta and Chakalivani Cheruvu. 


These boundaries have been fired and shown and this Chakunama has been executed and deli- 
vered by us. You may cultivate your » which is comprised according to these boundaries. 
We not come beyond these boundaries. To this effect is the Chekunama executed and deli- 
vered with consent.” 

Mr. Rangachari placed strong reliance on the name “ Patha Pentapadu” and its description as 
“ hamlet of Pentapadu ” as i i granted, 
He also that the description of the eastern boundary was translated and that 
it should read ‘‘ Boundary line (Pulm: i 


name ‘‘ Patha Pentapadu,” which was said to be an abbreviation of maura i that it was 
“a village in which there were peasant proprictors owning cultivable lands ” (See v. Somsa- 
jajulu®), and he also referred to the extract from the inam register, Ex. P-2, showing that Pentapadu 
Agraharam had its own vi service inams and its own waste lands. These, he claimed, were 
strong indications that Patha tapadu was not a portion of the Pentapadu village at the time of the 
grant but was a separate revenue paying unit bearing 2 name of its own, that is to say, a distinct 
village. The circumstances relied on by Mr. Viyanna are inconclusive and cannot, in our opinion, 
out-weigh the description of Patha Pentapadu as ‘‘ hamlet (sivaru) of Pentapadu ” which clearty 
shows what was granted as inam under Ex. D-3 was not a whole vi only a ion of a 
village. The description of the eastern boundary, though not equally pais wana 

point to the same conclusion. The lower ap te Court has not adverted to this i feature 
of the case which it has apparently overloo and hence its conclusion that Ex. D.-3 comprised 
a whole village cannot be supported. 


No doubt, Patha Pentapadu, which was known as Pentapadu Agraharam even at the time 
of the Inam Settlement to distinguish it from the adjoining Government village of kasba Pentapedu, 
had been recognised to be a scparate village and treated as such-in the revenue accounts long before 
the Madras Estates Land Act, 1908, was pamed, and it might therefore be said that in view of the 
definition of village as meaning, among other things, 2 local area which is sew i by the 
Provincial Government to be a village, it is sufficient for purposes of section g (2) (d), the grant 
comprised a local area which was recognised by the Government to be a village at the commencement 
of the Act. But it is to be observed that section g (19) refers to village “ situated in or consti- 
tuting an estais.” To import that definition in use (d) of section 3 (2) which itself defines 
one category of “‘ estates” would lead to repugnancy in the context. The defective draughtsmanship 
involved in defining terms by employing them one in another. which gives rise to puzzles of construc- 
tion, has been commented upon by their Lordships of the Privy Council in Nerayanargju v. Surya- 
narapudu, i 
E In the lower Courts the appellant also relied on the existence of minor inams in the vi as 
showing that the inam grant coulld not have it ae held in Sut iV. 

1 3, but that decision has since been superseded by the Madras tes Land (Amendment) 
Act Thee 1945) which inserted the now Explanation (1) in section 3 (2) (d) with effect from grst 
October, 1936. 

i In the view we have expressed above it becomes unnecessary to consider the correctness or 
otherwise of the decision of a single Judge of this Court in Viswanatham Bros. v. Subbaipa *, which 
was followed by another lared Jodge in Acaitkarntmarja V. Akkaypa*. 

Thea are allowed, the orders of the lower appellate Court aro set aside and the decrees 
of the tri restored with costs here and in the lower appellate Court. 


ILL.R. 1940 Mad. 1 (P.G.). I #43- 
2. (1929) 58 ML.J. 730: L.R. 56 I.A. 146: No. 727 of 1945. 
LL.R. 52 453 at (P.C.). 


1. (1939) 2 M.L.J. gor : L.R. 66 I.A. 278: 3. (1943) 2 MEY 528. 
4. 1948 M.L.J. 
5. A 
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The view that for any village to be regarded as an estate within section 3 (2) (d) 
of the Act it must be a whole village granted as such and not a part of a whole 
village which subsequently might come to be recognised by the Government as a 
whole village is the view taken in two other decisions of this court by two single 
Judges, Panchapagesa Sastry, J., and Mack, J., in C.R.P. Nos. 593 to 601 of 1947 
and C. R. P. Nos. 1432 to 1437 of 1946 respectively. 


The view of Shahabuddin, J., in.C. R. P. Nos. 1007 to 1014 of 1942, relied 
upon by the learned Subordinate Judge in the present case is inconsistent with the 
decisions above referred to by me and cannot be‘accepted as good law in view parti- 
cularly of the Bench decision in A. A. O. Nos. 584 of 1944 and 373 of 1945, which 
is binding upon me and with which, with respect, I entirely agree. In the case 
before Shahabuddin, J., the facts were that at the time of the grant itself the agra- 
baram was only a part of a whole village, although it had come to be recognised 
as a village by itself by the time that the inam settlement of 1860 was effected, 
and so it continued down to the date of the enactment of Madras Act I of 1908 
down indeed to the date on which the question whether the subject-matter of the 

t was an estate actually arose for consideration before the Court. In the case 

re me there is conclusive proof which has been accepted by the Courts below 
that as early as 1802 Timmarajupalem agraharam was only a sivaru, and there is 
no proof that at the time of the grant it was a whole village. 


I had occasion in S.A. No. 2197 of 1946 to deal with a position analogous to 
the one which.arises in the present case. There the village of Malkapuram ‘in the 
District of Guntur happened to be dealt with at the time of the inam settlement 
in three different blocks. With reference to lands situated in one block the question 
arose whether they could be treated as lands situated within an estate as defined 
by the Madras Estates Land Act. There was no proof that Malkapuram village 
as a whole had been originally granted in inam. The learned District Munsif 
held that the block of the village in which the suit lands were situate was not an 
estate but on appeal the learn Se er Judae of Guntur reversed him basing 
himself upon Act II of 1945 which had since the date of the judgment of the Munsif 
been passed, I restored in second appeal the decree of the learned District Munsif 
holding that notwithstanding the Amending Act of 1945 the inam in question could 
not be tegarded as a whole village so as to attract the definition of estate. In so 
holding I observed as follows : 


“ It is said for the appellant that altho where a grant as inam is expressed to be of a named 
village the lea) teal een eea T earned Subordinate Judge may follow, that result does 
not follow where the grant as inam is not expremed to be of a named but of a particular 
block of in the whole village, of which there ha ed to be two other blocks which were the 
subject-matter of two other grants evidenced by two other title deeds. If this contention is regarded 
as correct there is no doubt but that the judgment of the appellate Court must be set aside. 


In sE chir canen iot reunie ee hein ee oa ai 
decision of Govindarajachari, „in C. M. A. No. 321 of 1946 and C. R. P. No. 707 of 1946s 
Te in beyond doubt that the decision laya è wn that the burden of proving that the suit lands are part 
of an estate and that the civil Court ha therefore no jurisdiction to entertain any suit for 
of rent or for ejectment would lie on the tenant. It is also beyond doubt that the judgment con 
had to deal with different blocks of land in one and the same village, which were dealt with by different 
-title deeds at the time of the Inam Commission. But then, in the case before that learned 
there was no clear indication that out of the different blocks dealt with different title d any 
inams were in existence at the time of the inem commission proceedings which came in for deductions. 
As against the column “ deduct rents,” it would appear that there was no figure at all noted, On 
this point, says Mr. K. Kotayya, the learned advocate ap ing at my instance for the respondent, 
the present case is distinguishable from the case before learned Judge. Learned Counsel also 
urges that if there were some minor inams as well as a major inam at the time of the Inam Commission, 
which were all dealt with by separate title deeds, it does not necessarily follow that the grant of the 
major inam should be regarded as not that ofa named but as that ofa specified portion of the whole 
village. No doubt there is some force in this argument of . K. Kotayya for respondent, At 
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Act. My attention has, no doubt, been drawn by Mr. Kotayya to the description in 
certain leases of the land comprised in this grant, with which we are concerned as land 
situate in Malkápuram Agraharam. That, however, cannot, in my opinion, be of any conclurive 
igni ce in favour of the contention for the respondent. In cases prior to the amending Act, 
it was held in a series of decisions that if there were in existence minor inams in a vi exclusive 
of which a grant came to be made, the grant could not be regarded as of a i . It was to set right 
this view of the matter that the Amending Act came in. But then, the Am Act, requires proof 
of the fact that the grant relied on as attracting the definition of “ Estate ” should bea t expressed 
to be of a named village. The grant may be so expressed either in the origitial deed of tor in 
the title deed of the Inam Commission, or the nature and scope of the grant may have to be inferred 
ina case from other evidence. But whatever the evidence may be, there is no doubt that 
what has to be established before the Act can be claimed to te in favour of the tenant is that the 
grant must be expressed as of a named village—a matter which must be made out by some kind of 
evidence or other, direct or indirect.” A 


This view of the matter then expressed by me applies to the present case. Here 
as well as there the original deel is‘not forthcoming, and the defendants have not, 
in my opinion, discharged the burden lying upon them of proving that the suit 
lands are part of an estate, and that the Civil Court has therefore no jurisdiction. 
It is true that the inam fair register, Exhibit P-1, gives us details of the original 
grant ; but then, it does not throw any light upon the question whether when the 

was granted, it was a whole village or only a part of a vi ‘and we do 
know that at the time of the Permanent Settlement sanad as well as at the time of the 
inam settlement it was and remained only a sipar or hamlet of Nidadavole. I am 
not satisfied that the agraharam has been proved to be an estate under the Madras 
Estates Land Act as it stands amended by Madras Act II of 1945. The rted 
decision of Shahabuddin, J., is, in my opinion, erroneous, and does not assist the 
defendant-respondent. 


reservation of judgment. That is Privy Council Appeal No. 11 o 1949 (N. S. 
others 
Beaumont delivered the judgment on behalf of the Judici 
Committee. c question in the case was whether certain lands in the village 
of Bairoji of the District of Salem were lands in which the respondents before the 
Board had occupancy rights under the Madras Estates Land Act of 1908. In 
upholding the claim of the respondents this is what His Lordship observes : 


“The second question raised is whether the grant was one of a whole inam vi . As already, 
Seplainad the iain kad hen granted in Pre-Be Gih tnes Hut hail Bee eso tae Pche Bac 
Government. Tn 1795 a small part of the village was resumed by the Government and granted in 
i ¢ vi by far the larger part, continued to be treated as an inam 
village. It is not necessary to consider validity of the argument advanced by the appellants that 
after 1795 the inam village was only part of a whole inam village, since, when the Government resumed 

ion in 1894, the inam vi became Government land and not subject to any icylar tenure. 
tn 1895 the Government granted in inam tenure (as their Lordships have held) he whale village, 
that is the whole village which for the past roo had -been ised as an inam village. 
their Lordships’ view it is irrelevant that the vi so granted once formed part of a larger 
village. The importent fact is that the grant of 1895 comprised the whole of what was thea regarded as an 
inam village. evi of the Revenue Inspector, Virapandi, Salem taluk, on behalf 
of the mdents supports the view that the Bairoji agraharam is an inam vi . and that the 
Bairoji village held on ryotwari tenure is separate. In the view of their Lordships therefore the 
abject matier of the grant of 1895 falls within the definition of ‘estate’ contained in section g (2) (d) 
of the Madras Estates Land Act, 1908, as amended by the Act of1936......... * 


It is true that there is no reference made in the judgment to section 3 (19) of the 
Madras Estates Land Act ; but it is perfectly clear, especially from the sentence in 
the Sarg quoted which has been underlined (italicised) by me, that the crucial test 
adopted by their Lordships is whether or not at the time of the grant the subject- 
matter was of a whole village or only of a part of a village. It is true too that Act 
II of 1945 did not arise for consideration or reference before their Lordships. But 
as I have already indicated in my judgment in S.A. No. 2197 of 1946 from which 
I have quoted above, the Amending Act makes no difference to the requirement 
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of the definition in section 3 (2) (d) that the village of which the grant has been 
made, confirmed or a by the British Government must be an inam village 
and not a part of a village granted an inam. ' The explanation introduced by the 
Amending Act itself presupposes that a grant as an inam is expressed to be of a 
named village, i.e., of a named village as a whole, 

It follows from the foregoing that this second appeal, these Civil Miscellaneous 
Appeals and Civil Revision Petitions must be allowed with costs here and in the 
Courts or Court below as the case may be. 


In the view that I have taken, it is not ismi i to go into other questions 
involved in the C.M.As. Pursuant to this judgment decrees in ejectment and for 
future profits shall be prepared by the office of this Court in all these cases except 
in G. M. A. No. 553 of 1949. I also direct that the decrees shall provide for a 
remittal of the sed ap case and C. R. P. cases to the Lower Appellate Court 
and of the C.M.A. cases (which have been transferred to this Gourt from the District 
Court) to the learned District Munsif for determining other questions, if any, not 
already disposed, of and for passing appropriate decrees or orders. The costs of the 
further proceedings before the lower appellate Court and the learned District 
Munsif shall be provided for by those Courts in their further decrees to be passed 
pursuant to the remittal directed by me in the foregoing. 


No leave in the Second Appeal. 
V.BS. — Appeals and Petitions allowed. 
`~ IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. P. V. RAJAMANNAR, Chief Justice AND Mr. Justice Soma- 
SUNDARAM. 
Rao Bahadur A. Nathamooni Chetti .. Petitioner” 


y 


M. R. Viswanatha Sastry and another -< Respondents. 
Practice—Prarogativs vorits—Deley in the application for isswe of —Practice not to exercise ths extraordinary 
powers. ’ 
Though there is no specific period of limitation, it has erally been the accepted i Ë 
thüs Gourt not to exercise the exdaocdinary powert by wiy of c imue of tive Gees 
has been a long delay since the passing of the order sought to be quashed. o 
Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue a writ of certiorari calling for records in 
H. R. A. No. 957 of 1948 on the file of the Small Causes Court, Madras and quash 
the order made therein and restore the order of eviction passed by the Rent Controller, 
Madras, dated 5th May, 1948, in L. Dis. No. 7272 of 1947. 


C. A. Vaidyalingam and A. Duraiswami Ayyangar for Petitioner. 
V. Ramaswami Atyar and T. R. Ramachandran for Respondents. 
The Order of the Court was made by 


The Chisf Fustice.—This is an application to quash the order of the Court of 
Small Causes passed in a House Rent Appeal. The order sought to be quashed 
is dated 21st October, 1948. No doubt the learned advocate for the petitioner 
is right in saying that there are circumstances which account for the delay. Though 
there is no specific period of limitation, it has generally been the accepted practice 
of this Court not to exercise the extraordinary power by way of the issue of pre- 
rogative writs when there has been a long delay since the passing of the order sought 
to be quashed. We therefore dismiss the application on this ground, but in the 
circumstances we make no order as to costs. 


VPS. — Pia dismissed. 


aa — a 
*C. M. P. No. 10279 of 1949. 19th July, 1950. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mar. Jusrice Sussa Rao Anp Mr. Jusriag PANCHAPAKESA AYYAR. 
Varasuki & Co., through one of its partners, P. S. Subba- 


raman .. Appellant* 
' v. 

The Province of Madras, through the District Collector, 
Tirunelveli .. Respondent. 


Madras General Sales Tax Act (IX ef 1939)—Exemption of salt from sales tax—If -xtends to the sales 
and purchases of guamiss in which they are packed. 

Any exemption of any article from sales tax must be strictly construed and confined to the exem 
tion isalt and not ertended, Thus, if salt is exempted, the gunny bags i which it is packed and wld 
is not exempted and must be included in the definition of “ turnover ” under the rules. The question 
whether there was “ profit” or “loss” in respect of the gunnies is irrelevant for purposes of sales 
tax. Ifa man isa “ dealer” in “ goods” he will be liable to pay sales tax on his “turnover ” even 
if he has suffered a los. 

[The Government have, it is understood, since exempted the price of gunny bags in which salt 
is packed from sales tar.] i 


Appeal against the decree of the District Court, Tirunelveli, in O.S. No. 1 of 
1947. 
M. Subbaraya Aiyar for Appellant. 
The Government Pleader (K. Kuitikrishna Menon) for Respondent. 
The Judgment of the Court was delivered by 
Panchapakesa Ayyar, 7.—This is an appeal against the judgment and decree 
of the District Judge of Tirunelveli in O.S. No. 1 of 1947 and raises an in i 
uestion of law. ‘The appellant, who was the plaintiff, filed a suit against the 
vernment for a declaration that the sales tax collected from him to the extent of 
Rs. 1,202-8-6 on the turnover calculated only on the price of the gunny bags contain- 
ing the salt sold by him (excluding, of course, the price of the salt, which is exempted 
from sales tax) was illegally collected and ought to be refunded to him as salt could 
not be sold except after being put into gunny bags and he had merely purchased 
the gunny bags from dealers for the sake of filling them with salt and had included 
only the cost price of the gunny bags in the ultimate price charged by him for the 
salt bags. The learned District Judge held that only salt had been exempted 
from ala tax and not the gunny bags in which it had been packed and that the 
gunny bags could not be regarded as inevitably included in the exemption, and that 
anybody who buys and sells gunny bags, like the appellant, even though along 
with the salt, would be liable for sales tax as being a “dealer” of“ goods” within 
the meaning of section 2 (b) of the General Sales Tax Act. So he dismissed the 
appellant’s suit with costs. 


We have perused the records and heard the learned counsel for the appellant 
and the learned Government Pleader contra. The learned counsel for the appellant 
relied on three main contentions. The first was that the appellant was not a 
“dealer ” within the meaning of section 2 (b) as he was not carrying on the 
business of buying and selling gunny bags (which were admitted to be “ goods ”), 
but only the business of buying and selling salt. It appears to us that he was carry- 
ing on the business of buying and selling gunny bags in addition to the business 
of buyi and selagi. It, a admit! that he bought the gunny and sold 
hen 1 is obvious, and it is conceded by learned counsel for the ap t, thata 
man may carry on a number of businesses in different “ goods ”, separately or jointly. 
His contention is that when any article is incapable of being sold without being 
packed in gunny bags, the gunny bags must be exempted from the sales tax when 
the article, viz., salt, is also exempted, on the ground of “ necessity”. We cannot 
agree. It seems to us that this is a matter more for moving the Government to 
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exempt the gunny bags, in which salt has to pepan for being sent to the customers, 
in addition to the salt itself, as “necessity” will be of no avail as the customers could 
have supplied the gunny bags or taken away the salt themselves. The Government, 
we understand, have been moyed subsequently for the amendment of the rules 
and to exempt the price of gunny bags also from sales tax, and that they have conceded 
this demand. That itself shows that, originally, there was no such intention on the 
part of the Government to exempt the gunny bags, and this suit relates to the period 
when y bags were not exempted. On principle, it seems to us that any exemp- 
tion at any article must be strictly construed and confined to the exemption itself 
and not extended. Thus, if salt is exempted, but not the gunny bags in which it is 
packed and sold, if we exempt the gunny bags without a special exemption to that 
effect, then gunny bags in which rice and other articles are packed, and drums 
and tins in which oil is packed, etc., will also claim exemption, and it is admitted 
that they have not been exempted and that they cannot be exempted because they 
will be included in the definition of “‘ turnover” under the rules. 


The next contention was that the appellant had not made any profit from the 
sale of the gunny bags, and that the contention of the Commercial Tax Officer 
that he had made a profit of eight pies on each gunny bag was not well founded 
as the oes was proved to have sold salt in some cases for less than the controlled 
price and the profit of 6} per cent. allowed to him. We consider that the question 
of profit and loss is irrelevant for this purpose. Ifa man isa “‘ dealer” in ‘‘ goods”, 
he will be liable to pay sales tax on his “ turnover ” even if he has suff a loss, 
and, in this case, there is also no need for any undue sympathy for the appellant 
as he had collected sales tax from the’customers on the entire price including the 
price of gunnies admittedly included by him in his bills. 

The last contention was that the appellant had acted only as “an agent of 
the customers ” for purchasing ‘the gunny bags and had only recovered their actual 
price from the customers, and that, as sales tax had been paid on the original sale 
by the dealers in gunny bags to him, a second sales tax should not be levied, in justice 
and equity, now. There is no evidence to show that he was acting as “an acl 
of the customers” in purchasing these gunny bags. No customer wrote to hi 
any letter asking him to buy the gunny bags on his behalf, orsent him an advance 
for purchase of gunny bags; nor were accounts for the gunny bags alone rendered 
by the appellant to his customers. The question of the second payment of sales 
tax is not material as in some cases sales tax has to be paid, under our rules, twice 
over not only on these articles but in the case of many others. 


In the end, therefore, we see no reason to interfere with the judgment and decree 
of the lower Court. This appeal deserves to be and is hereby di with costs. 


K: S. — Appeal dismissed.” 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Jusma RacHava Rao. 
The Palghat Wariar Bank, Ltd. (in Liquidation) through 
its Official Liquidators .. Appsllants* 
D. 
“Mundan Kandath Purakkal Ramaswamy’s son Padmanabhan 
and another .. Respondents. 
atk Companies Act (VI of 1919), section 171— Company in winding z) attacking propsriy in EIR qf decree 
in its favour—Claim petition by third party—If other “ legal proceeding Jor proceeding with which of 


is essential. A 

When a company in winding up attaches certain in erecution of a decree in its favour 
as that of its j t-debtor any claim petition by a party cannot be as “other 
legal ’ within the meaning of section 171 of the Companies Act. such claim. 


petition can be proceeded with against the company without leave of the Court. 
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Tt will be most inequitable that a company in liquidation should institute execution proceedings 
and rely upon section 171, Companies Act, to debar persons from defending their property in those 
execution proceedings. 

Appeal against the decree of the Court of the Subordinate Judge, South Malabar 
at Palghat, in A. S. No. 118 of 1945, preferred against the decree of the Court of the 
District Munsif, Palghat, in O.S. No. 288 of 1944. 


D. A. Krishna Variar for Appellants. 
C. Unikanda Menon for Respondents. 


The Court delivered the following 


Jupoment.—The interesting question of law debated before me in this second 
appeal is whether when a company in winding up attaches certain property in 
execution of a decree in its favour as that of its judgment-debtor, any claim petition 
by a third party is to be regarded as “ other legal proceeding ’’ within the m 
of section 171 of the Indian Companies Act hich shall not be proceeded with 
or commenced against the company except by leave of the Court. 


The appellant before me is the plaintiff in the original suit who sued to set 
aside an ores on a claim petition filed by the first ganran s on the basis of an 
assignment in his favour by the second defendant regarding the rents of certain 
properties which had been attached by the plaintiff. The succeeded in the 
execution Court, and the case of the plaintiff is that the ee was a sham 
transaction unsupported by consideration which was entered into by the second 
defendant with a view to defeating the claim of the plaintiff in execution of its 
decree against the second defendant in O. S. No. 195 of 1936 on the file of the 
District Munsif’s Court at Palghat. Both the Courts below have found against 
the case of the plaintiff in the attack made against the transaction on its merits, 
and the only question which atises for consideration is whether the claim proceeding 
started by the first defendant and the order made on it by the execution Court 
should be Sealed as null and void on account of want of leave of the Court in the 
winding up under section 171 of the Indian Companies Act. On this latter question 
too the Courts below have concurrently held against the plaintiff. 


` The argument for the appellant is that the claim proceeding constitutes an 
independent legal pro which cannot be proceeded with or commenced 
against the company except by leave of the Court, while the contention for the 
respondents is that it is in the nature of a defensive proceeding in answer to the 
execution petition of the plaintiff, for which no leave is necessary under the Act. 
The learned counsel for the appellant says that as ruled by Kuppuswami Ayyar yan Jo 
in the Calicut Bank, Lid. v. Nekkat!, the word “ proceeding ’’ in the section of 
Act applies to execution proceedings also and is not confined to original proceed- 
ings, and that the claim petition is itself a proceeding in execution which within 
the mischief of the section. But as the lower Court rightly puts the matter, 

“ In the present case no execution ceedings were started the 1st defendant against the 
Warriar Bank (in liquidation). On the other hand, the Oficial Li Liquidators as representing the 
Warriar Bank (in liquidation) applied in I. A. No. 225 of 1943 for attachment of the mesne Ngee 
or of the rent payable by the defendant to the and defen t and the'claim petition. was 
the irt demn as E. A. No. 506 of 1949 only in the attachment proceedings started egy 
I 
The decision in the Calicut Bank, Lid. v. Nekkat! does not therefore a ply to the 
present case where the first defendant only put forward a claim as a defence to the 
execution proceedings already started by the Official Liquidators. 

It is observed in Palmer’s Company Law, 1gth Edn., by A. F. Topham, K.G., 
at page 404 : 

“The object of the winding-up idheata of the Companies Act, 1862" said Lindley, L.J., in Ke 
Oak Pitts isry Co.*, “is to put unsecured creditors upon an equality and to pay them pari passu- 
To accomplish ‘his it was indispensable that proceedings against the company by way of action, 
execution, distress or other process should be suspended ; otherwise the winding up would resolve itself 
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into a scramble for the assets, Accordi the Act of 1662 gave the Court jurisdiction in various 
cascs to restrajn proceedings. Section 24 (5) of the Judicature Act, 187g, modified these provisions 
to some extent by providing that no ing in the Hugh i 


> eed: Court can be restrained by injunction ; 
but this did not alter in substance the jurisdiction. Now by section 926 of the Act of 1948 the 
Court can, after tation of the petition, restrain and by sections 227 and 231, on 


a winding-up order being made, or a provisional liquidator inted, proceedings tomaticall 
stayed and Be hot be peocecded with without leave of the Court. Teeth weyers and othe 
are compelled to come in and prove their claims in the winding-up and a rateable and just distri- 
bution of the company’s assets is effected.” 

Judged from the standpoint of the object ånd purpose of the statutory provision 
it is clear to my mind that the proceeding by way of a claim petition with which 
the first defendant intervened in the course of the execution proceeding of the 
plaintiff does not fall within the purview of the section of the Act. 


It may be that where the language of the statute is sufficiently wide to cover 
a case not within its professed or implied purpose and object the language must 
still be given effect to. But as pointed out in Rustomji’s Company Law, 2nd edn., 
at page 396 : 

ie When ‘ones añ notion by thie company itelt bas: been proceeded vdih: there ee ee 
for the defendant in the action to obtain leave for any defensive proceeding on his behalf. Where a 
company in liquidation is plaintiff, the defendant may put in a counter-claim (against the compeny) 
in the nature of a defence without obtaining the leave of the Court.” 
Reference is made by the learned author in this connection to a case in Humber &. 
Co. v. John Griffiths Cycle 8 Co.1, and to a case in Mersey Stes! & Iron Co. v. Naylor*. 
In the former case it was ruled by the House of Lords that, 


ae Where a company is being wound up under the direction of the Court, an appeal to the House 
of Lords in which the company is respondent, brought in an action in which the com y was origi- 
Baly SAE 1 OHE Sk Depeesdipg ene roe within section 87 of the ies Act, 
1862. 
In the latter case Jessel, M.R., observes in the course of the argument at page 656— 
and that appears as part and parcel of the head note—that a counter-claim is in 
the nature of a defence which if raised in answer to an action by a company for debt 
can be entertained without the leave of the Court. That case has been affirmed 
in the House of Lords in Mersey Steel & Iron Co. v. Naylor Benzon X Co.* 
An attachment proceeding like the one with which we are concerned in the present 
case started in the course of execution proceedings taken by the plaintiff, it is said, 
js not strictly in the nature of a defensive proceeding by a party to the execution 
petition but is in the nature of an independent poe by a stranger to the 
execution petition in vindication of his right to the property attached. True ; 
but I am inclined to think on a careful consideration of the argument that the 
principle of the decisions above cited does apply to the present case ofa claim 
petition which in substance is only incidental to the main proceeding in execution 
started by the plaintiff Bank itself. 


It is urged for the appellant that had the claim petition failed and not succeeded 
and had a guit been filed by the present respondents that would obviously have 
been hit at by the requirement of leave of Court in the winding up, and that there 
is no reason why merely because the claimants succeeded, that should make any 
difference. The argument is, strictly speaking, beside the point, because what 
we have to consider is not so much the case of the suit under Order 21, rule 63, 
Civil Procedure Code, as the nature of the claim proceeding itself. 


As put in the casein Mt. Zamrutv. Peoples Bank*, which has been relied upon 
by the lower appellate Court in the present case, where the decree-holder it is 
who has set the law in motion, the position of a claimant who intervenes in 
execution is analogous to that of a defendant ina suit. I agree with Middleton, 
J., in that case when he observes : 





1. 95 L.T. 141. g. (1884) 9 A.C. 4 
2. as 9 GBD. 648. l 4 ALR. 1936 Pah: 185. 
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“Tt to to be most inequitable that in liquidation should institute execu- 
tion a i gad rely ion section 171, Competed Aas a A eae 
property in execution proceedings.” 

I am satisfied that the point taken for the appellant in this case has no merits 
and must fail. 

The second appeal is accordingly dismissed with costs. 

(No leave). ; REM Sa i f 

K. S. - = Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS.” 


PRESENT :—Mnr. P. V. RAJAMANNAR, Chief Justice AND Mr. Justice BALAKRISHNA 
ATYAR. 
S. N. T. Kumaraswami Chettiar and others - «. Appellants* 
v. : 
M. S. M. Chinnathambi Chettiar and others .. Respondsnts. 
shal Association of mors than 20 members—Suit for dissolution and partition by a member— 
Af lies —Sueit for return of subscription— When liex—Starting point of limitation. 

A partnership of more than 20 persons formed for the purpose f carrying on a business that 
has for its object the acquisition of gain is an illegal amocietion, $ 
The beneficial ownership which the partners of an illegal partnership have in the properties 
of the partnership cannot form the basis of an action for pactition or other simlar relief. 

Tt is well established that a person who pays money to another to be used for an illegal purpose 
can recover the money before it been actually used for such illegal purpose. But when the suit 
is laid not for the refund of an A becrip ton end even if it so laid there wai the oireumstanos that the 
i ip had carried on the iness for several years with the help of that money and the 
P iff and their predecessors had had the benefit of the profits from the business it would not be a 
case of an illegal purpose not having been carried out. 

The starting point for computing limitation in a suit for the return of share moncy contributed 
by a person to an unregistered amociation of more than 20 members would be the date on which money 
was paid and there would be no recurring cause of action. 

Appeal against the decree of the Court of the Subordinate Judge, Tiruchirapalli, 
in A.S. No. ani of 1944, preferred against the decree of the Court of the District 
Muonsiff, Tiruchirapalli, in O.S. No. 298 of 1942. 


K. Bhashyam for T. V. Ramanatha Aiyar for Appellants. 


S. Amudachari and M. R. Narayanaswami for S. Ramaswami Aiyangar for Respon- 
dents. 


(In pursuance of an order of reference, dated 14th July, 1949, by Govinda 
Menon, J., this appeal coming on for hearing, the Court delivered the following 
Judgment.) 

The Judgment of the Court was delivered by 


Ths Chief Justice. —This second appeal has been posted before a Bench, because 
Govinda Menon, J., considered that the points raised in it are of sufficient impor- 
tance to be heard by a Bench. 


The facts which led up to the suit filed by the ap ts are stated clearly and 
fully in the judgment of the District Munsiff, Tiruchi aa who disposed of the 
case in the first instance. It is sufficient to mention only the material facts necessary 
for a discussion of the points of law which arise in this appe There were two 
partnership businesses caried on under the name and style of Sri Krishna & Co. 
(Boiler) and Krishna & Co. (Rice Mill). The former was started on 25th June, 
1923, with io ae owning the business in 40 shares with a share capital of Rs. 600 
per share c latter was started on 6th September, 1923, and consisted of 37 
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persons owning 20 shares with a share capital of Rs. 600 per share. Some of the 
ns had shares in both the erships. There were changes in the partners. 
m time to time. Though the two concerns were distinct, it is common ground 
that the profits of both the businesses were pooled together and divided among the 
total number of shareholders. The first plaintiff and his paternal granduncle 
Narayanan Chettiar were members of an undivided Hindu ily which contributed 
a total capital of Rs. 1,800 to the two businesses and owned three shares therein. 
The total number of shares was 59 out of which the joint family owned three. At 
a partition between the first plaintiff and his granduncle, the first plaintiff got 
15 shares and his granduncle got 14 shares. The granduncle Narayanan Chetty 
died in 1935 leaving behind him three daughters plaintiffs 2 to 4 who became entitled 
to bis shares. The plaintiffs’ suit is based upon the ownership of three out of 59 
shares in the two businesses. In 1929 one of the shareholders filed a suit for a dissolu- 
tion of the partnerships and for an account, but it was dismissed on the 28th October, ” 
1930, on the ground that the partnership was an illegal association and that the 
suit was not maintainable. Nerada the business continued to be carried 
on till 1941 when on account of certain misunderstandings between the first plain- 
tiff and the peršons who were in management of the business, the first plaintiff 
filed a complaint on 26th February, 1041, under section 4, clause (5) of the Indian 
Companies Act. Though the complaint was filed in February 1941, the case was 
eventually taken up by the Magistrate and the trial commenced only on 14th 
October, 1941. eanwhilé, on 11th October, 1941, the shareholders resolved 
at a mecting to dissolve the two concerns. Simultaneously a private limited company 
was formed under the name and style of the Manachanallur gr Krishna Rice Mills, 
Ltd. (the fourth defendant in the case) with a share capital of Rs. 5,000 divided into 
200 shares of Rs. 25 each with the object of acquiring and taking over as a going 
concern the two businesses. The company was duly incorporated on 16th October, 
1941. It was resolved at the meeting of the partners of the two businesses held 
on 11th October, 1941, that the properties of the partnerships shall be sold to the 
company which was being formed for a total consideration of Rs. 5,000 and two 
persons V. P. Marudayya Chettiar and P. M. Kumarswami Chettiar, were em- 
powered to carry out the transaction. It was further resolved that the sale 
amount shall be divided among the partners according to their respective propor- 
tionate shares. There is evidence that 191 shares in the new company were actually 
allotted and some of the partners of the two dissolved partnerships took up shares 
in the new company while some others were paid the syms due to them for their 
capital, Some who were not members of the old partnership also took up 
shares in the new company. “The criminal prosecution ended in a nominal 
sentence of a fine of one rupee or in default simple imprisonment for two days 
(vide order Exhibit P-21 dated 2nd December, 1941). There is also evidence 
of purchase by the new company of the machinery and superstructures of the old 
businesses from Marudayya and Kumaraswami abovementioned oe D-38, 
D-39, D-40 and D-41). The sales were in October and December, 1941. On 
18th June, 1942, the plaintiffs filed a suit out of which this second appeal arises 
against the new limited company as the 4th defendant and against the 1st defendant 
one P. K. Narayanan Chetti and defendants 2 and 3 as the legal representatives 
of one Muthuveeran Chetti on the ground that the 1st defendant and Muthuveeran 
Chetti were the persons who mank the businesses from 1935 onwards. Pending 
the suit, the first defendant died and defendants 5 to 8 were sided as his legal repre- 
sentatives. The suit was for the following relief :— 

“t (1) a declaration that the plaintiffs are entitled to three out of fifty-nine shares ın the assets 
bod properties of Sri Krishna & Co. (Boiler) and the Krishna & Co. (Rice Mill) now vesting in the 
fo defendant and are entitled to 2 proportionate allotment of shares in the 4th defendant company, 

(2) a ent injunction directing the 4th defendant company to issue shares in favour of 
the p is in respect of 3/59 of its assets and account for the dividends accrued or accruing on such 
shares and if that be not possible directing payment on the market value of the 3/59ths share on the 
azscts with interest thereon, 

(3) a direction to defendants 2, Band 5 to8 as legal representatives of Muthuveeran Chettiar 
to account for the plaintiffs’ share in company now incorporated as the 4th defendant company.” 
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The suit was dismissed against all the defendants by both the District Munsiff of 
Tiruchirapalli and on appeal by the Subordinate Judge of Tiruchirapalli on the 
ground that the plaineitts could have no remedy against the members of the old 
partnerships which were illegal under section 4 of the Indian Companies Act 
and the plaintiff had no cause of action against he 4th defendant company. The 
District Munsiff further held that the claim against defendants 2 and 3 and 5 to 
8 was barred by limitation. The plaintiffs are the appellants. 


It was conceded by Mr. K. Bhash Aiyangar who appeared for the appel- 
lants that the two partnerships started ni fell within the mischief of section 4, 
sub-section (2) of the Indian Companies Act which runs thus : 


“ No company, association or partnership consisti ing of more than 20 persons shall be formed 
for the purpose of carrying on any other business that for ıts object the acquisiton of gain by 
the company, association or partnership, or by the individual members thereof, unless ıt is registered 
as @ company under this Act, or is formed in pursuance of an Act of Parliament or some other Indian 
law or of Royal Charter or Letters Patent.’ 


Sub-section (5) of the same section provides that any person who is a member of 
such a partnership formed in contravention of this section shall be punishable with 
fine not exceeding Rs. 1,000. It must therefore follow that the two partnerships 
were illegal. It was also conceded by the learned counsel that a member of an 
illegal partnership cannot sue for its dissolution or for the taking of its accounts. 
As the placate p is illegal ab initio there could be strictly speaking no question of 
its dissolution or taking of accounts. The Court will not assist a person who claims 
to be a partner of an illegal association to obtain a direction to have the accounts 
of the business taken so that he may have his share of its profits. One of the conse- 
quences of the illegality of a partnership is that its members cannot maintain an 
action in respect of any contract made by it, ¢.g., a partnership for selling smuggled 

cannot recover the price of such goods whic it may have sold. An illegal 
oan society could not recover money which it had lent. 


It is well established that the consequence of the illegality of a partnership 
is that its members have no remedy inst cach other for contribution or apportion- 
ment in respect of partnership dealings and transactions. Lindley explains the 
reason of the rule thus (vids page 137 of the roth edition) :— 


of a breach of the law, would obtain Snel Ge ee of that very 
breach ; and not only would all Laws be infringed with impunity, but what is worse, eir very infringe- 
ment would become a ground for obtaining relief from those whose business it is to enforce them. 
For these reasons, therefore, and not from any greater favour to one party to an illegal transaction 
than to his companions, E instituted by one member ins aega parmenhip 
i i of the ip transacti it i t to t to resist 
AAE ia rapet of aa, ons, it is competen resis 
It was however contended by Mr. Bhashyam Aiyangar, that in spite of this 
well-established rule, one of the partners can ask for a partition or similar relief 
in respect of the assets of such an illegal partnership. Of course, in obtaining that 
relief obviously there should be an account of the assets and liabilities of the partner- 
ship and it is only the net assets left after discharging all liabilities which could 
be partitioned. We see no real difference between the relief of dissolution and 
an account taking on such dissolution of a partnership and partition of the pro- 
perties of a partnership left after discharging all its liabilities. It is a salutary 
{egal principle that the Court will not permit what cannot be lawfully done directly 
to be done indirectly. 


This argument of Mr. Bhashyam Aiyangar rests on the theory that though the 
partnership as such may be illegal and cannot be recognised by a Court, the property 
acquired by such a partnership belongs to the partners according to their cs 
Sna they have a beneficial co-ownership in such property. He relied on the deci- 
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sion in the Queen v. Tankard}, in support of his ent. In that case a member 
of an association called the Bowling Feast Club was under 31 & 32 
Vict., Ch. 116, section 1 with having embezzled certain money belonging to the club. 
The club was an illegal association within section 4 of the Companies Act, 1862, 
corresponding to section 4 of the Indian Companies Act. The plea in defence 
was that as the club was an ae association of more than 20 persons, and 
therefore illegal, there could not a conviction. The section enacted that 


“ If any person, being a member of any co-partnesship, or being one of two or more beneficial 
owners of any monty...... shall steal or embezzle such money ...... every such person 
shall bs liabletobe....... tried. convicted, and punished for the same.” 

This plea was overruled and the accused was convicted. Lord Coleridge, C.J., 
observed : 

“ Tt would almost seem as if the enactment was for the very purpose of sweeping away such an 
objection as has been taken here. There are a number of persons who join themselves together, not 
for any criminal purpose, but their joining together is not legalized. It is true that they have no 
legal existence as a company, association or co-partnership ; but they are nonethelem beneficial 
owners of propecty. It does not follow tbat, because the club had no legal existence as a company, 
association, or co-partnership, the members had no legal existence as beneficial owners of property. 
It is untrue to say that they are not beneficial owners in fact....... It would be a very strong 

ing to hold that an aæociation not expressly sanctioned by law, yet not criminal is incapable of 
helding any property at all.” 
Mathew, J., was also of the same opinion that the members of the club were clearly 
beneficial owners within the meaning of the section. 


There is another case which belo to the same category as the Queen v. 
Tankard1, though this case was not cited to us by Mr. Bhashyam oleh ie oiz., 
Reg. v. Stainsr?, in which it was held that a person could be convicted of stealing 

roperty belonging to an association in the nature of a trade union which was not 
i ised. These cases can take Mr. Bhashyam Aiyangar very little distance. 
It may be in this case if any one had committed a theft of the machinery or furniture 
belonging to the partnerships, he could have been convicted of theft. The question, 
however, remains whether the beneficial ownership which the partners of an illegal 
partnership may have in the properties of the partnership is such that it can form 
the basis of an action for partition or other similar relief. No case was cited to 
us in which such relief was granted on that basis. Prosecutions for offences stand 
on an entirely different footing. 


Mr. Bhashyam Aiyangar also relied upon certain decisions of lish Courts 
which deal altogether with a different aspect of the matter. It is well established 
that a person who pays money to another to be used for an ill purpose can 
recover the money before it has been actually used for such ill purpose. This 
principle may be extended to a case where a person subscribes for a share in an 
illegal partnership and sues to recover it before the illegal objects are carried out. 
In Cresnberg v. Coperstein®, the plaintiffs were three members of a club called the 
Pelham Club which was rendered illegal as being an unregistered association of 
more than 20 persons. They sued for an administration of the assets of the club 
and an accouut of the moneys received by the defendants (who were the Treasurer 
and Secretary of the club) from members of the club, an enquiry as to any property 
of the club in the defendants’ custody available for the benefit of the members 
of the club and payment of the amount so ascertained. After coming to the con- 
clusion that the club was an illegal association, Tomlin, J., considered what relief 
could be given in a case of that sort. He said: 

“I do not myself believe that the law is so powerless that when money is in the hands of persons 
who have i it for application for an ill purpose it cannot protect the contributors or enable 
them to recover it before it has been applied for this illegal purpose.” 

Distinguishing cases where it was held that an illegal association could not recover 
moncy lent by it, he observed : 





r .B. ; ; 6) 1 Ch. 657. 
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“ It is a different case where those who have subscribed money for an illegal purpose come requiring 

the agents in whose hands it is and who were to apply itfor that purpose and have not done so, to 
return it to them. I am happy to think that the law is not so feeble that it cannot protect the 
subscribers by ordering an account.” 
The learned Judge was, however, not certain what relief could be actually given 
ta the plaintiffs after the account had been taken. He guarded himself by saying 
that he expressed no opinion as to what will take place thereafter and by what 
means, if any, the defendants might discharge themselves of the money they had 
received. 


The following remarks of Vice-Chancellor Wood in Butt v. Wentsaux? carry 
us no further :— 


eleni it would be very difficult to persuade me that the members of such an association 
(unregistered), although they could not do more, or stir a step further without 2 sre were not 
sufficiently qualified to be called a company, to have back their money . . . . and the land and other 
i acquired with that moncy, and to have an account from the promoters, whose duty it was to 
register, on the footing as between them and the promoters of its being in truth a company, and upon 
the principle that a man could not aver any wrong or omission of his own as an answer to a bill seeking 
such relief.” 


Actually in the case before him the shareholders only prayed for a direction to have 
the partnership property properly secured. The law on this point is summed 
up thus in Halsbury’s Laws of England, 2nd Edn., Vol. 5, at page 843. 


“ Persons subscribing to the formation of a company, the agreement to form which is illegal, 
may, however, recover ths money before it is actually applied to the illegal purpose, and the Court 
will order any persons who have received the money subscribed to render an account but the question, 
even now, seems open whether the Courts will amist members of illegal companies to recover their 
subscriptions from the persons who have been the recipients of them, and, if so, by what means.” 


In U Sein Po v. U Phyu*, such a right was recognised. In that case an association 


consisting of more than 20 members was formed for the purpose of ing on a 
rice business, but it was not registered. The partnership bought lands, built and 
equipped a rice mill and was carrying on business. In 1926 of the partners 


filed a suit to recover from the defendant whom they described as “ the promoter ” 
of the partnership and its manager the shares which they contributed to the partner- 
ship or so much as they might be entitled to recover in respect of those shares after 
converting the assets of the poe into money and paying the debts incurred 
by the partnership. The learned Judges held that though the partners could 
not sue for an account of the dealings and transactions of the partnership and of 
its profits, they had a right to sue for the return of their subscriptions and if these 
had. been converted into land or other things for the purpose of the company they 
can be re-converted into money for payment of the debts and and liabilities of the 
concern and then for repayment of the subscribers. The learned Judges reviewed 
the English authorities and found that there was no decided case exactly on all 
fours, but they thought that the observation in Butt v. Montequx! was sufficient 


authority for their decision. They also relied on the following passage from Lindley 
on Partnership, roth edn., page 141: 


“ Although, therefore, the subscribers to an ill company have not a right to an account of 
the dealings and transactions of the company and o the profits made thereby, they have a right to 
have their subscriptions returned and the necemary account taken ; and even though the moneys 
subscribed have been laid out in the purchase of land and other things for the purpose of the co y 
the subscribers are entitled to have that land and these things reconverted into money, and to have 
it applied as far as it will go in payment of the debts and liabilities of the concern, and then in repay- 
ment of the subscriptions. Tn wach casa no illegal contract u sought to be enforced ; on the contrary 
the continuance of what is illegal is sought to be prevented.” 


In Mawaram v. Ramgopal*, the suit was in respect of a partnership concerned with 
the ginning factories. There were more than 20 partners and therefore the partner- 
ship was illegal. The plaintiff claiming an enh share in the partnership brought 
a suit for a declaration that the partnership was invalid and prayed for a refund 
of the plaintiff’s subscription out of the proceeds realised by'an auction sale of the 
factories or in some other proper way or in the alternative for a division of the 
— ee Eee SS ™ 





I. hes 1 K. and J. 97: 69 E.R. 385. 3- (1926) ILL.R. 48 All. 795. 
Q. (1929) LLR. 7 . 540. : 
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properties of the factories and, if proper, for an auction sale of the property and an 
award to the plaintiff of an one-cighth share in their sale proceeds. The case came 
up first. before a Division Bench consisting of Sulaiman, J. (as he then was) and 
Mukherji, J. The learned Judges differed. Sulaiman, J., held that the prayer 
for a refund of the original subscription could not be ted because the plaintiff 
had been Pate dee Se the profits of the TS ip for several years and it 
was no longer open to him to claim a refund of his original subscription after having 
received considerable sums of money from the partnership. But he held that the 
plaintiff was entitled to a partition of the properties of the factories and if a division 
of the prop was not feasible he directed a sale of the properties and distribution 
of the pro . Mukherji, J., on the other hand held that the plaintiff was not 
entitled to any relief, because the partition would involve realisation of the assets 
of the company, payment of its just debts, sale of property and distribution among 
the members, the very things which would be done in a suit for dissolution of parth 
nership or winding up of a company. The case was thereupon referred to Walsh, J., 
who agreed with Mukherji, J., that a decree for partition would be in substance 
a direction for winding up or a decree for dissulution and account. He added 
that when such a precedent was once established, there was nothing to prevent 
the formation of an unlimited number of such associations consisting of more than 
20 persons carrying on trade for the purpose of gain, any one of the members of 
which could come to the Court and ask for relief in a suit in the nature of a winding 
up of the assets of the association. The result would be to give such associations 
under another guise the cloak of legality although the statute has forbidden it. 
In accordance with the opinion of the majority, the suit was dismissed as being 
barred by section 4 of the Companies Act. 

In the case before us there is firstly no prayer for a refund of the subscriptions, 
if any, paid by the plaintiffs or their predecessor. Secondly, even if there had 
been such an averment and proof of it, there would still be the circumstance 
that the partnerships had carried on the business for several years with the help 
of that money and the plaintiffs and their predecessors had had the benefit of the 
profits from the business. This is not a case of an illegal purpose not having been 
carried out. Finally, the claim would be hopelessly barred by limitation. In 
U Sein Ro v. U Phyut, the claim was well within the time though time b to run 
from the inception of the partnership. We agree with the decision in Ron Kumar 
v. Nem Chand?, that the starting point for computing limitation in a suit for the 
return of the share money contributed by a person to an unregistered association 
of more than 20 members would be the date on which the money was paid and 
there would be no recurring cause of action. As already mentioned, both the 
businesses were started in 1923 and the suit was brought in 1942. Treated as a suit 
for refund of share money, the suit was hopelessly barred. 

There is no basis on which the claim of the plaintiffs to any of the reliefs which 
they prayed for can be sustained. Defendants, 2, 3 and 5 to 8 are sought to be 
made liable as the persons in management of the two businesses. But it is not alleged 
that they are in possession of any of the assets of the partnership. From the evidence 
it is clear that there had been a transfer of all the machinery and superstructure 
belonging to the partnerships to the fourth defendant. The sum realised was 
Rs. 5,000 and the District Munsif held that the valuation of the assets was not 
sham or nominal; nor was it low or inadequate. If at all, the plaintiffs could 
only have asked for their proportionate share of this amount from the persons in 
whose hands it could be . The suit is not framed as one for recovery of the 
plaintiffs share in’the proceeds. A decree for account the plaintiffs undoubtedly 
cannot be entitled to. i 

We agree with the Courts below that the plaintiffs have no cause of action 
against the “ defendant. It was an entirely different entity and the learned 


eure udge was not quite accurate in stating the first point for decision 
us : ; 





1. (1929) LL.R. 7 Rang. 540. "a. (1921) 19 A.L.J.R. 836. 
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“Whether the partnership evidenced by the defendant compeny is simply a continuation 

of the prior partnership inesses which were ittedly an unlawful association, or whether it 
was an independent concern.” 
It is not correct to say that a private limited company is a partnership. There 
could therefore be no legal foundation for any claim against the 4th defendant 
between whom and the plaintiffs there is no privity whatever. The plaintiffs 
cannot say that the assets belonging to the old partnerships are in the possession 
of the 4th defendant, unless they affirm the validity of the sale by and on behalf 
of the old concern. If the plaintiffs do affirm that transaction, then their only 
remedy can be in fespect of the sale proceeds, namely, Rs. 5,000. But if the plain- 
tiffs say that the assets have not been properly conveyed to the 4th defendant, 
then, it inevitably follows that the plaintiffs can have no cause of action against 
the 4th defendant. ‘ 


The Courts below were right in dismissing the suit. The second appeal 
is dismissed with costs. Two sets, one set to respondents 1 and 2 another to res- 
pondent 3. 


V.P.S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :-—Mr. P. V. RajJAMANNAR, Chief Justice AND Mr. Justicz Soma- 
SUNDARAM. 
Sri Rajah Bommadevara Naganna Naidu Bahadur, Zamin- 
dar Garu represented by the guarantor and others .. Appellants* 
D 


Sri Rajah Bommadevara Venkatarayulu Naidu Bahadur, 
Zaroindar Garu (dead) and others .. Respondents. 

Limitation Act (LX of 1908), Article 120—Applicability—Recovery by a divided brother from third parties 
of partible family property with mesne prefits—Swit by the other brother for his share of the property and 
profits and for an account im for an account—Maiataaability—Limitation—Starting point. 

Sometime after a decree for partition between two brothers, one of them filed suits against R 
third (to which the other brother was made a defendant) in respect of family property which 
was i ible between the brothers but which owing to circumstances beyond their control 
could not be included 1n the suit for ition and there was a joint decree for possession with a direction 
for meme profits determined su uently. Applications for ascertainment of mesne profis 
were duly made and decrees passed and the amounts were realised by the plaintiff in those suits. 
In a suit by the representatives of the other brother for partition by metes and bounds of the properties 
so recovered and or recovery of a half share therein and for an account of the moneys expended in 
connection with the later suits, and also for recovery of a half share of the mesne profits recovered 
in the later suits, it was contended that the relief in respect of accounts was not maintainable and 
that in any event the suit was barred by time. 

Held : After the decree for partition the two brothers must be deemed to bein the position of 
tenants-In-common in respect of the lands recovered and the mon collected by one of them 
represent the income of the lands and the brothers would be entitled to equal moieties of such 
income. The legal position is exactly mmilar to that in » case where one co-owner or tenant-in- 
common is in possession and enjoyment of the entire common property and has received the rents 
and profits from it. In such a case the other co-owner or tenant-in-common would be entitled to 
ak for an account from the other ın possession and enjoyment and recover a half share of the net 
income, that is to say, the income realised less all legal and pamuno deductions and allowances. 
It is only on taking account that the net income, if any, in which the co-sharers will each be entitled 
to a moiety can be ascertained. To a suit for such an account the proper article applicable is 
article 120 and limitation would start to run from the date of the earliest denial by the defendant of 
the plaintiff’s title. 


Appeal against the decree of the Court of the Subordinate Judge, Vijayawada, 
dated goth August, 1945, in O.S. No. 70 of 1943. 

P. Satyanarayana Raju for Appellants. 

P. Somasundaram for Respondents. 





* Appeal No. 108 of 1946. © z4th March, 1950, 
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The Judgment of the Court was delivered by 


The Chisf Fustice—This is an appeal by the plaintiffs against the decree and 
judgment of the Subordinate Judge of Vijayawada in O.S. No. 70 of 1943 on the 
file of his Court in so far as it is against them. To understand and appreciate 
the contentions of the parties to this appeal, it is necessary to state the following 
facts which are either undisputed or well established. Raja Bommadevara Naganna 
Nayudu and the defendant who is the respondent before us are brothers and were 
members of an undivided Hindu family. The defendant filed a suit for partition 
of the jomt family properties against his brother Naganna Nayudu in the Court 
of the Subordinate Judge of Eluru (O.S. No. 38 of 1919). A preliminary decree 
for partition was passed on 29th January, 1921 and eventually the final decree 
was passed on goth November, 1929. Each of the brothers was allotted a half 
shave ai EA erties. e suit lands were accretions to the main land 
comprised in the joint family estate formed in the river Krishna. The Govern- 
ment entered on these lands in 1894 under the provisions of the River Conservancy 
Act. Both the brothers and their father filed a suit (O.S. No. 83 of 1916) on the 
file of the Court of the Subordinate Judge of Masulipatam against the Government 
and obtained a decree for recovery of a portion of the accretions which had become 
fit for cultivation. This decree was confirmed by the High Court in A.S. No. 372 

of 1917. In the meantime there were other accretions of which a was delivered 
over to the brothers by the Government. The Zamindar of South Vallur, a cousin 
of Naganna Nayudu and the defendant, filed O.S. No. g of 1921 in the Court of the 
Subordinate Judge of Vijayawada (tried subsequently as O.S. No. 50 of 1923 on ` 
the file of the Additional Subordinate Judge, Vijayawada) against the two brothers 
and the Government claiming that the accretions belonged to the South Vallur 
estate. That suit was decreed by the lower Court and in accordance with the 
decree the Government delivered to the plaintiff in that suit, the Zamindar of South 
Vallur, 96 acres 48 cents of such accretions. An eee was preferred by the 
brothers against the said decree to the High Court (A. S. No. 327 of 1924) and this 
Court reversed the decision of the Court below and declared, the right of the two 
brothers to the said accretions. In spite of this appellate decree, the Zamindar 
of South Vallur continued to be in the possession of the lands delivered to him by 
the Government and purported to divide the same with his son. So, the defendant 
in the present action filed two suits O.S. No. 9 of 1925 and O.S. No. 35 of 1925, 
in the Court of the Subordinate Judge of Vijayawada for recovery of possession 
of the said lands together with meme profits. O.S. No. g of 1925 was filed for 
possession of that portion of the property in the possession of the senior Zamindar 
of South Vallur and others claiming through him, which fell to his share at the 
partition between him and his son. O.S. No. 35 of 1925 was filed against the 
junior Zamindar of South Vallur who was then a minor represented by the Court 
of Wards in respect of the portion which fell to his share. The Government was 
made a party to both the suits. In both the suits Naganna Nayudu was impleaded 
as the second defendant. After the declaration of the rights of the brothers in 
A. S. No. 327 of 1924 by this Court, the two suits were decreed on goth November, 
1929, in favour of the two brothers. The decree directed delivery of possession 
of the properties to the two brothers and left the question of mesne profits to be 
daane afterwards. On 4th December, 1930, the defendant filed two appli- 
cations, I.A. Nos. 142 and 143 of 1931 in the two suits respectively for ascertaining 
the mesne profits as per the di ion in the ju ent and decree in the two suits. 
The Court ascertained and passed a decree in O.S. No. g of 1925 for certain amounts 
ting to Rs. 10,413-4-7 with interest against the property of the senior zamin- 

dar of South Vallur in the hands of the cial Receiver of Krishna and for 
Rs. 3,081-11-1 against one Rani Inuganti Saraswati Devi Amma one of the defen- 
dants in that suit. And in O.S. No. 35 of 1925 a similar decree was passed for 
Rs. 518-6-9 with interest. The Court further directed that future profits till delivery 
of possession shall be ascertained in future proceedings. The defendant-respondent 
obtained ‘delivery of possession of the property and also collected amounts from 
time to time in respect of the decrees for mesne profits. - 
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-  Naganna Ma was adjudged insolvent on 27th January, 1941 in I.P. No. 8 
of 1937. The ial Receiver of West Godavari representing his estate instituted 
the suit out of which the appeal arises on the 6th September, 1943, for a decree for 
partition by metes and bounds of the properties which the d t had taken 
delivery in pursuance ofthe decrees in O.S. Nos. 9 and 35 of 1925 and for 
of a half share therein and for an account of the moneys collected and expended 
by the defendant in connection with O.S. Nos. g and 95 of 1925 and for recovery 
of a Dalf Mare of the: sum ascertained in pumnance of the Eline of the cee 
with interest at six per cent. per annum and for an account of the income which 
the defendant ought to have realised from the lands. taken possession of by him 
in pursuance of the aforesaid decrees in O.S. Nos. 9 and 35 of 1925. Subsequently 
the Official Receiver was removed in. pursuance. of a composition scheme which 
was accepted by the Court and in his place was substituted Sri Raja Bommadevara 
Lakshmichayadevamma as the first plaintiff. and Raja Bommadevara Venkata 
Narasimha Rao being minor represented by his mother the first plaintiff was added 
as the second plaintiff. The first plaintiff was the guarantor under the composition 
scheme and the second plaintiff is the son of theijihsolvent. In this judgment 
Naganna Nayudu and his representatives at different times will be referred to as 
the plaintiff. ee eee ne 
There was really no objection on the part pf the.defendants for a partitidn 
and delivery to the plaintiff of a halfshare in the syit properties. The only, contens 
tion on his behalf was that the plaintiff was not entitled to costs as the: paftition 
could not be effected solely on account of the recalcitrant attitude of the plaintiff 
himself, The learned, Judge passed a decree for partition and held that the défen- 
dant was not liable for costs in respect of the relief. of.partition because of the laches 
on the part of the plaintif. The main contest was in respect of the claim for a share 
of the amounts collected as mesne profits in execution of the decree in I.A. Nos. 142 
and 143 of 1931. The defendant pleaded that the , suit for this relief was not 
maintainable and in any event the suit was barred, by. time. The learned Ju 
held that the suit was maintainable, that a suit for an account of the mesne profits 
realised by the defendant in 'O.S. Nos. 9 and 35 of 1925 did nòt lie, but the plaintiff 
could recover'a moiety of the amounts realised i mesne profits within three years 
of the institution of the suit. ‘He furthet held that, the defendant was not liable 
to render any account in respect of the in¢dme ‘from the lands from fasli 1343 when 
the lands were pans ara by the judgment-debtors in O.S. Nos. 9 and 35 of 1925 
-till fasli 1351 in which yeat adini y the lands wtte'leastd out by the two brothers 
in two equal shares, because the 'defendant'was ‘not in posséssion of the lands during . 
that period. In the result, besides the preliminary décret' for partition, the eed 
Judge passed a decree directing the defendant tb pay to the plaintiff Rs. 194-3- 
together with interest thereon at six per cent. per annum from the date of suit tn 
tealisation. Baye Fe Ga SES hi 
P RAE PA = sie 
The plaintiff's appeal relates to three items (1) the costs disallowed in respect 
-of the relief of partition, (2) the mesne profits collectad by the defendant in OS. 
Nos. 9 andi35 of 1925 in so far as they were disallowéd, and (3) an account of the 
income of the lands from 1933. * cia a ® * * 
* * * > E a e + 
We are left with the claim for an account of the meme profits collected by the 
defendant in O.S. Nos. 9 and 35 of 1925.. As already stated the lower Court held 
that the suit was maintainable bit the respondent has challenged the correctness 
-of that finding before us. * ae * a; * * 


* * * . y * * 


We agree with the learned Subordinate Judge that the suit is maintainable. 


The question of limitation is not free from. diffeulty. According to th 
pondent, the proper article to be applied is article 62, while the appellant Spates 
58 
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that Article 120 should be applied. Another article which was occasionally men- 
tioned was Article 89 but we did not understand cither side to rely on its application. 
Decided cases on more or less similar facts are legion, and it is not easy to reconcile 
all the observations made by the different Judges dealing with different sets of facts. 
Before we deal with the deéisions cited to us, it will be useful to analyse the relation- 
ship between the parties and the nature of the relief sought by the appellant. Un- 
doubtedly, from the date of the preliminary decree in any event, if not from an 
earlier date the brothers must be deemed to be divided members of the family. 
By the date of the decrees in O.S. Nos. 9 and 35 of 1925, the final decree had also 
been passed in the partition suit between them. But it cannot be seriously disputed. 
that the subject-matter of the two suits O.S. Nos. g and 35 of 1925 was also family 
perty which was partible between the brothers but which owing to circumstances 
nd their control could not be included in the suit for partition. It is because- 
both the appellant and the respondent were jointly entitled to the lands in dispute 
in. the two suits that a joint decree was prayed for and granted for possession. In. 
Jaw the two brothers must be deemed to be in the position of tenants-in-common 
in respect of these lands. The moneys collected by the respondent represent the 
income of the lands and presumably the brothers would be entitled to equal moieties 
of such income. In our opinion, the legal position is exactly similar to that m a. 
case where one co-owner or one tenant-m-common is in possession and enjoyment 
of the entire common property and has received the rents and profits from it. In 
such a case it is well established that the other co-owner or tenant-in-common 
would be entitled to ask for an account from the co-owner or tenant-in-common 
for possession and enjoyment and recover a half share of the net income ; that 
is to say, the income realised less all | and permissible deductions and allow- 
ances. In such a case it cannot be said that in every pie that is realised by the 
co-owner in possession the other co-owner is entitled to a half. Cases can be con- 
ceived in which the outgoings may be in excess of realisations. It is only on taking 
an account that the net amount, if any, in which co-sharers will each be entitled 
to a moiety can be ascertained. 

If the above be the correct legal position, we think the appellant was right 
in claiming an account. The preponderance of authority is also in favour of holding’ 
that to a suit for such account the proper article applicable would be Article 120. 
Such a suit, however, must be distinguished from a suit based on different facts 
such. as, ¢.g., a suit for the recovery of a definite sum of money paid by a common. 
debtor to one of two joint creditors. There would be no scope for the taking of an 
account as, the. plaintiff would be entitled exactly to a half of the amount received 
by the defendant. If this distinction between the two types of cases is borne in 
mind, we can reconcile the several decisions relied upon by both sides before us. 


So far as this Court is concerned, the leading decision on the subject is that 
the Full Bench in Yerukola v. Yerwkola1. Before we deal at some length with the- 
observations made by the learned Judges in that case, it will be instructive to refer 
to some of the earlier cases relied upon by either side before us and which are dis-. 
cussed by the learned Judges who formed the Full Bench. The earliest of the 
Madras cases is to be found in Arwaachala v. Ramasamya Pillai?. In that case the 

laintiff had brought a suit against his father and his brother the second defendant 
for partition and obtained a decree which inter alia declared that as to the out- 
standings due to the family the plaintiff was entitled to and to collect one-third 
share thereof. Among the outstandings was one item of Rs. 200 due by a debtor: 
to the family. The debtor paid the entire amount to the plaintiff’s father on the 
12th May, 1878. The plaintiff then sued the first defendant, the débtor and the- 
second defendant his brother for his one-third share of the debt, the father being 
dead by the time. The suit was dismissed against the first defendant the debtor 
as he had duly paid the debt to the plaintiff’s father. But both the lower Courts. 
found that the-second defendant was liable to pay the plaintiff’s one-third share- 





F ) (1922) 42 M.L.J. 507 : LL.R. 45 Mad. 648 2. (1883) I.L.R. 6 Mad. 402. 
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The suit was filed on 18th July, 1881, more than three years after the payment by 
the first defendant to the plaintiff’s father. In the second appeal the learned 
Judges held that the plaimtiff’s share received by his father was money received 
to the plamtiff’s use on the 12th May, 1878 and the plaintiff’s claim would be 
barred under article 62 of the Schedule II of the Limitation Act. It will be seen 
from the facts narrated that there could be no necessity for an account. The debtor 
paid the money to one of the joint creditors. The prior decree for partition had 
declared that each of the coparceners was entitled to and to collect one-third share 
of the debt. Therefore, when the plamtiff’s father received the amount represent- 
ing the plaintiff’s share, he must be deemed to have received it to the use of the 
plaintiff. In Tellis v. Saldanha, article 62 was applied to a claim for a share of the 
Tent to which the plaintiff was entitled from coparceners to whom the rent had 
been paid. The parties were Native Christians, descendants of Brahmins, who were 
living in coparcenary. It was decided that the rule of survivorship would not 
be applicable to them, because of the passing of the Indian Succession Act and 
the case was decided on the footing that they were joint owners. In Lakshmi Nara~ 
simka v. Lakshmamma*, the suit was to recover a half share of the plaintiffs in the 
mortgage amount due to the family collected by one of the members before the 
partition and not brought mto account at the family partition. It was found 
that the predecessor of the defendant representing one of two co-mortgagees had 
released the entire mortgage debt on receipt of Rs. 1,000. Article 62 was applied 
to the suit. Obviously, the claim was to the share of a defmite sum of money 
received by the defendant’s predecessor and there was no claim for an account 
nor could there be. Subba Rao v. Rama Rao*, arose on facts slightly different from 
the facts in the above three cases. The plaintiff and the defendant were co-owners 
in a jagir. The defendant had been appointed by the Government as its manager 
and the suit was to recover the plaintit’s half share of the profits on the jagir by 
taking an account. The learned Judges held that it was ondo oubtedly a ni for an 
account. The defendant was entitled to receive the money and he was bound 
to pay over what was due to the plaintiff only after the deduction of the legitimate 
expenses and outgoings. One of the cases cited to them was distinguished on the 
ground that in that case the defendant had no right to receive the money and there 
was no question of rendering an account; whereas in the case before them the 
defendant was entitled to receive the money and it was not a claim for a defmite 
sum which in law belonged to the plaintiff when it was received by the defendant. 
They following the rulmg in Mukhammad Habibullah Khan v. Safdar Hussain Khant, 
where a person who was jomtly entitled with the defendant sued to recover his share 
of the money in the hands of the defendant after an account being taken of what 
was received by the defendant and what he lawfully spent and article 120 was 
applied. Srmivasa Ayyangar, J., observed thus: 
~~ “ Both of them are beneficially interested and are owners beneficially of a certain jagir. Bat 
the defendant is the person who 1s constituted the manager. As he is entitled to collect 
rents and revenue of the jagir and bound to account finally for the collections and disbursements. 
The plaintiff cannot claim a share in each individual collection nor can he claim any particular sum 
at the time of collection from the defendant. eee ae 1s entitled to is an account technically 
so-called The plaintiff is not entitled to a particular 
sum from the defendant at the moment he has ones it. The article of limitation governing the 
suit is not therefore article 62. There is no other article suggested and the suit must fall within 
article 120”. 
It will now be convenient to refer to the Full Bench decision in Yerukola v. Yerukola®. 
Actually the facts of that case were peculiar. Three brothers who were members 
of a joint Hindu family became separated. Arbitrators were appointed who divided 
some of the family properties, but owing to disputes, the partition was not com- 
pleied and the plaintiff brought the suit br the division of the remaining properties 
which during the interval had been enjoyed by one or other of the parties under 
a tenancy in common. The different members of the family had collected out- 
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standings from debtors and rents from tenants. The plaintiff claimed an account 
of the amounts so collected. It was held that the article of the Limitation Act 
eevee the claim for an account and share of the moneys and the rents and 
profits collected was not article 109 or 127, nor article 62, but the article applicable 
was 120 unless from the facts, it could be inferred that the person receiving the 
moneys and rents and profits acted as the agent of the others in which case article 89 
would apply. Article 62 was not applicable, because the appropriate rem 
im the case was an action for an account and nota suit for money had and received. 
Of the five learned Judges who formed the Bench, three delivered separate judgments 
agreeing in the final conclusion that the proper article was article 120. Schwabe, 
C.J., pointed. out that in England an action for money received by the defendant 
for the plaintiff’s use would:not lie by one tenant-in-common against another who 
has received more than his share. The Statute 4 Anne, Chapter 16. Section 27 
permitted an action for an account in such a case. The learned Chief Justice 
referred to the case of Thomas v. Thomas1 in which Parke, B., gave his reasons for 
holding that an action for money had and received would not lie by one tenant-in- 
common against another, namely, that the rents remained undivided and no one 
tenant-in-common was entitled to any specific part and further, the collecting 
tenant-in-common would be entitled to all just allowances which could not be given 
im an action for money had and received, but could be given in an action for an 
account. The learned Chief Justice approved of the decision in Subba Rao v. 
Rama Rao’, and the lme of cases which devided that article 62 did not apply to 
a suit for an account between tenants-in-common. He specially distinguished the 
case in Arunachala v. Ramasamya Pillai* on the ground that in that case a debt had been 
collected by one of two brothers, each of whom was entitled to a third of the debt 
and the collecting brother had no authority or right to collect his brother’s one- 
third share and it was a specific sum which the brother was alone entitled to and 
for which an action for-money had and received would properly lie. He was also 
inclined to apply article 89 in case it could be inferred that one of the tenants-in- 
common was making a collection of common debts acting as agent for the other 
tenants-in-common and not merely on his own account. Kumaraswami Sastri, J., 
in an exhaustive review of the decided cases approved the principles laid down in 
Subba Rao v. Rama Rao? that article 62 would only apply where there was no 
uestion of rendering an account. Much of the discussion turned on the peculiar 
facts of the case where several properties including outstandings had been left 
undivided, but the ratio decidendi which emerges from the judgment of the learned 
Judge on the whole is that where the circumstances are such that an account is 
necessary for ascertaining the amount payable to the plaintiff, article 62 would 
have no application. Very much to the same effect are the observations of Devadoss, 
J., in dealing with some of the decided cases. Mr. P. Somasundaram the learned 
counsel for the respondent relied considerably on the illustration given by the 
learned Judge at 701 of the report, namely, that where A and B were jointly 
‘entitled to a Sects ound: if A collects the hale without being B’s agent, implied 
. or express, there is a presumption that he does so for B’s use and article 62 would 
apply. But obviously this illustration has reference to a case like that of Arunachala v. 
Ramasamya Pillai? and not to a case where there is no specific sum, but a sum has to be 
ascertained. The learned Judge immediately thereafter says that in the case of the 
income of the immoveable property, the proper article to be applied is article 120. 
In our opinion, though the facts in Yerukola v. Yi erukola*, are not identical with the 
facts of the present case, the principle of the decision would govern the present case, 
namely; that article 62 would have no application to a case in which an account is 
the proper relief to be claimed. 


The decision in Yerukola v. Yerukola*, was followed in other High Courts in India. 
In Abu Shabid v. Abdul Hoque Dobash®, article 120 was applied to a suit by one joint 
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owner of a paperi against another for accounts when the defendant was alleged 
to have received rents and profits of such property in excess of his share in such 
rents and profits. Mukherjea, J., observed that the co-sharer is only entitled to 
accounts, which means that the defendant is entitled to all just allowances and all 
the rights and indemnities of a Receiver, whereas if it was an action for money 
had and .received, the defendant’s liability would be absolute. 


In Sitaram v. Narayan1, Broomfield and Macklin, JJ., held that article 120 was 
the proper article to apply to a suit for accounts by one co-owner. against another 
who had received more than his share of the income of the joint property. In the 
opinion of the learned Judges, the basis of the decision in Yerukola v. Yerukola?, 
was the reasoning of Parke, B., in the English case of Thomas v. Thomas*, to which 
reference has been already made earlier in our judgment. Though the case 
before them related to the administration of the estate of a deceased Muham- 
madan the Judicial Committee in Muhammad Ali Thebally v. Skafiabai*, appear to 
have taken Yerukola v. Yerukola?, as laying down correct law. Their Lo ips say * 

“ Upon the proper application of article 120 as between tenants-in-common it will be sufficient 

to refer to Bolo v. Koklan*, and Yerukola v. Yerukola’.” 
Mr. Somasundaram for the respondent placed some reliance on the ruling of this 
Court in Mir Hussain Ali v. Mir Baquir Ali*. The facts of that case, however, 
clearly demonstrate the impossibility of a claim for an account being made. 
The sale proceeds of a property belonging to several co-heirs were handed over to 
the defendant to be distributed amongst the co-heirs. One of the co-heirs was 
not paid his share and he filed a suit for the recovery of his share of the money. 
It was held that the suit was barred by limitation under article 62 of the 
Limitation Act. The defendant was not obviously entitled to any allowance 
or deduction from the amount in his hands. The only other case cited by Mr. 
Somasundaram was Mohamed Wahib v. Mohamed Amir”. Here again, there was no 
question of the plaintiff claiming an account. Two mo deeds were executed 
in favour of the first defendant by the second defendant. e plaintiff had a share 
in the sums advanced under the two mortgages. The first defendant (mort- 
gagee) received from the mortgagor the whole of the two sums due under the 
deeds. The plaintiff sued for recovery of his share of the mortgage money. 
Article 62 was applied. 


The evidence in this case confirms our view that the proper relief to which 
the appellant is entitled is an account. On 3rd April, 1941, the Official Receiver, 
West vari, on behalf of the appellant wrote to the respondent demanding 
a half share of the amount received by the respondent in respect of mesne profits 
under the two decrees (Exhibit P-4). To this the respondent replied on goth April, 
1941 (Exhibit P-5). He referred to the fact that he had himself conducted the 
suit proceedings as plaintiff bearing the entire costs and under these circumstances 
the respondent had no right whatever to claim one half share in the amounts received: 
from the Court. Further he added that there were amounts which he (the respon- 
dent) had to realise from the appellant in accordance with the partition agreement 
entered into between them and a proper account should be taken in respect of all 
these amounts. He stated that the appellant had no right without having an 
account settled to claim payment of halt the amount, because it was only after 
settling the account it would be possible to know how much had to be paid and 
by whom. The prayer in the present plaint was that an account be taken of the 
moneys collected and expended by the defendant in connection with O. S. Nos. 
and 35 of 1925 and that a decree be passed in favour of the plaintiff for a 
share of the sum so ascertained. In the written statement inter alia the defendant 
pleaded that he had spent large sums of money im the litigation involved in O. S.. 
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Nos. 9 and 35 of 1925 and there were other large sums of money due to him from 
the plaintif and if any account had to be rendered by him, all these amounts 
had to be duly taken into account. Before the amounts were realised, the respon- 
dent had to file several execution applications and we find that the costs of some 
such applications were not allowed by the Court. Nevertheless, he would be 
entitled to the moneys expended on them and it is only after all just deductions 
that the amount due to the appellant can be finally ascertained. 


If article 120 is applicable, the suit was certainly in time. The earliest denial 
by the defendant of the plaintiffs right was on 27th January, 1939, when his advocate 
addressed the latter Exhibit D-7 to the Sub-Collector in charge of South Vallur 
(Part I) Estate that the appellant had no claim under the decrees in O. S. Nos. 

and 35 of 1925 to the meme profits realised by him. The suit was filed on 6th 

tember, 1943, well within six years of this letter. 

. The appeal is therefore allowed in part and the decree of the lower Court 
in so far as it concerned the mesne profits realised by the defendant is set aside. 
‘There will instead be a preliminary decree for an account of the moneys collecied 
and expended by the defendant in connection with O. S. Nos. g and 35 of 1925, 
Sub-Court, Vijayawada. The appellant will be entitled to a half share of the 
net amount ascertamed on taking of an account, with interest thereon at six per 
cent. per annum from the date of suit. As the appellant has partly succeeded 
and partly failed, there will be no order as to costs in the appeal. In the lower 
Court the appellant would be entitled to his costs in respect of his prayer for an 
account which will be provided in the final decree. In other respects the direction 
of the lower Court as regards costs will stand. Si 

This appeal having been set down to be mentioned this day, the Court delivered 
the folowing 


JupcmMenT.—Mr. Somasundaram, the learned counsel for the respondents, 
desires that it may be made clear that in the taking of the account the loss which 
the defendant might have sustained on account of the conduct and inaction of 
the plaintiff may be debited against the plaintiff. Without pronouncing on the 
merits of the claim in this behalf, we direct that the defendant will be at liberty 
to make the plaintiff liable for such loss, if any, incurred by the defendant. We 
however wish to make one thing clear, namely, that the conduct and inaction 
abovementicned must be in connection with the subject-matter of O. S. Nos. 9 
of 1925 and 35 of 1925. 


V.S. — Appeal allowed in part. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice RacHava Rao. 


Kavuru Venkatappayya .. Appellani® 


D. 
Kavuru Raghavayya .. Respondent. 
Hindu Law—Property obtained by gift from father—If ancestral or self-acquared—Gift by copercensr— 
Right to challenge—tlf limited to other coparcensrs only, i 
Any words in a document of gift or bequest by a Hindu father ın favour of his son which empower 
the donee or the legatee to give or will away the property as he hkes would necessarily indicate an 


intention on the part of the donor or testator that the property should be taken by the donee or the 
legatee otherwise than as ancestral property. 

Sespali Achari v. Doraistoami Achari, (1947) 2 M.L.J. 49, followed. 

It cannot be said that the validity of a gift by a coparcener 1s not a matter for challenge at the 
instance of the very coparcensr who executed the deed. The maxm that a man shall not derogate 
ftom his own grant is not applicable to a case in which Pe perional law of the parties renders alto- 

ther void a grant by him which must therefore be trea in the cye of law as altogether mon cst. 

ere being no rights created by a vord transaction of that kind there ıs no estoppel or any other 
kind of personal bar akin thereto which precludes the executant of such gift from asserung his nght 
to recover the property and have 2 declaration that the gift is void. 
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Appeal against the decree of the Court of the Subordinate Judge, Tenali, 
in A. S. No. 14 of 1946, preferred against the decree of the Court of the District 
Munsif, Tenali, in O.S. No. 10 of 1945. 


M. S. Ramachandra Rao for Appellant. 
T. K. Subramania Pillai for A. C. Sampath Aiyangar for Respondent. 
The Court delivered the followmg ` 


Juvowenr.—The material facts of this case lie in a short and narrow compass. 
The father of the plaintiff and of the defendant in the suit, out of which this second 
appeal arises, made a gift of his separate property to the plaintiff under Exhibit 
P-1, dated 5th September, 1943, wherein he says after reciting certain preliminary 
facts which it is unnecessary to set out : 3 

“I have con to (as Dhakal) the property of the value of Rs. 400 mentioned in the 
schedule below, and m and my wife live therein for the lifetime of both of us. After the 
lifetime of both of us, you shall take possession of the schedule property, and may enjoy the same as 
-you please with absolute powers of disposition by way of gift, sale, etc., and I, my heirs and claimants 
through me shall never reise any dispute whatsoever against you, your heirs and claimants through 
you.” 

The plaintiff for himself and his minor son, since dead, thereafter executed 
Exhibit D-1, dated 6th April, 1944, in favour of the defendant conveying to him 
the property acquired by him under Exhibit P-1. Thereafter there were certain 
roe for compulsory registration of Exhibit D-1 at-the instance of the defen- 
dant which ended in his favour. The present suit was filed by the plaintiff on goth 
December, 1944, impeaching Exhibit D-1 as a spurious document and also allegi 
that, m any event, it was a gift of jomt family property and therefore void, an 
asking for a declaration that the gift was not true, and even if true was not valid 
in law and. enforceable. 


That the document is not spurious has been found by both the Courts below» 
and that is a finding of fact which cannot be and has not been assailed in this Court: 
The Courts below decreed the suit however on the alternative ground of the invalidity 
of the document as one in the nature of gift of joint family property which conveyed 
no title whatsoever to the defendant. 


In this second appeal the defendant’s learned counsel puts his point m two 
ways. First, it is said that the property conveyed to the plaintiff by Exhibit P-1 
aint ances a) Deo ry 2 Bis bande with reerence to toa Dol aTa 
property. Secondly it is urged that the validity of the gift is a matter for enge 
at the instance o of other co ers and not of the very coparcener, who. 
executed the deed. The son of plaintiff who was alive at the time of the gift 
and who was himself a party thereto by the plamtiff as his father having died by the. 
date of suit without having impeached it, the plaintiff who was himself an executant 
cannot attack it. 

The question whether the self-acquired property of the father which has been 
the subject of gift or bequest by him to his son is ancestral property im the latter’s 
hands has given rise to considerable difference of opinion in the Indian High Courts 
which has been referred to at very great length but left unresolved by the Judicial 
Committee of the Privy Council if Lalram Singh v. Deputy Commissioner of Partabgarh'. 
The Madras view laid down as long ago as i URNE Pillat v. Ramachandra 
Tear ?, has been consistently followed in this mce in a whole catena of decisions’ 
ending with Sessali Achari v. Doratswamt Achari”. That view is that 

“it was to a father to determine whether the property bequea i him to 
his soni shall be ancestral ar selacquired, but unless F aa eee ana eke aes 
to be self-acquired, it war ancestral.” 

It is contended for the appellant on the basis of this last decision that the clause of 
Exhibit P-1 authorising the plaintiff to enjoy the property as he pleased with absolute 
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powers of disposition by way of gift, sale, etc., is sufficient expression by his father 
of his wish that the property should be deemed to be self-acquired within the meaning 
of the rule as above stated. There is a decision of a smgle idee ts Court 
(Pandrang Row, J.) in Visweswara Rao v. Varahanarasimham', holding that these 

are the usual words of conveyancing employed in order to indicate that the entire 
ownership is to pass and that they do not show any intention on the part of the 
donor or testator as to whether the donee or the legatee is to take the property 
as self-acquired property or as joint family property with reference to his sons. 
That mode of interpreting such words has however been dissented from by Wads- 
worth and Govindarajachari, JJ., who decided Sssyali Achari v. Doraiswami Achari”. 

The learned Judges point ‘out that’ they very much doubt whether the attention 
of the learned Judge was poin drawn to a certain passage which they quote 
from the judgment of the Privy uncil in Lakam. Singh v. Deputy Commissioner of 
Partabgarh*. They regarded the passage in question as conclusive of the error 
of the view of Pandrang Row, J. The passage runs in these terms ; 


“ If the criterion were to be the intention of the father when he makes the gift, there is nothing 
to indicate that Hanwant Singh desired to make the estate ancestral property in the hands of Lachman. 
His expression of opinion or desire, whichever ıt may be, that the property should still be ered 
by the Act, 1869, would indicate the contrary view; because under Pie Act each holder of the estate 
has a power to give it or will it away.” 


Relying upon the last words of this passage the learned Judges conclude that an 
words in a document of gift or bequest by the father in favour of his son which 
empower the donee or the legatee to give or will away the property as he likes 
would necessarily indicate an intention on the part of the donor or testator that the 
property should be taken by the donee or the legatee otherwise then as ancestral 
property. I very much doubt whether this analogical reasoning is sound. It 
may be that a clause in a will that certain property shall stand governed by a certain 
Act by force of which each holder of the property has a power to give it or will it 
away stands on a higher footing than an ordinary clause of conveyancing in a docu- 
ment authorising the taker et it to enjoy the nnay with a power of sale, 
gift, etc. In the latter case the question may wal ae remain whether the usual 
terms of conveyancing were used by the maker of the document to indicate of 
themselves and conclusively an intention on his part that the property should be 
held by the taker as his te, as distinct from, his ancestral property. The 
Bench has however held ores words to be indicative of such an intention, and I do 
not feel myself at liberty to go behind its ruling to that effect. 


It has however been argued for the respondent on the basis of an unreported. 
decision, that of Subba Rao and Somasundaram, JJ., in A.S. No. 529 of 1946, that 
I can get away from the ruling reported in Sæyali Achari v. Doraiswami Achari*, 
I have looked into the unreported decision and do not find myself in a position to 
agree with the contention’ based upon it. There are no words in Exhibit P-1 and 
no other circumstances here such as existed in the unreported case and helped the 
learned Judges there to refuse to c effect to the ruling reported in Sesyalt Achari 
v. Doraiswami Achari4, A principle of interpretation based upon a certain passage 
in the Privy Council decision in Lalram Singh v. Deputy Commissioner of Partabgarh* 
is laid down in Sesyali Achari v.-Doraiswami Achari*, with reference to the meaning 
of certain words of conveyance which occurred in the document before Pandrang 
Row, J., in the case in Visweswara Rao v. Varahanarasimham!, as well as in the document 
before the Bench which decided Sasyali Achari v. Doraiswami Achari*, even as they 
occur in the document before me. That principle of mterpretation, as pointed out 
by the learned Judges who decided Sesyali Achari v. Doratswami Achari*, wag not 
taken note of by Pandrang es. in Visweswara Rao v. Varahanarasimham! as it 

t to have been, and must, as I am inclined to think, prima facie be taken note. 
of by me. I quite agree, as pointed out in the judgment in the unreported case, 
that no decision of any Bench on the construction of any particular document can. 





. W.N. : $ 65 : 
RA aL. ~ ERa A o EUS TORAS 


Wy) - VENKATAPPAYYA 0, RAGHAVAYYA.. 469 


be binding authority for the construction of another document. As pointed out in 
Halsbury’s Laws of England, Vol. 19, page 255, 


“ A decision of a Court of Appeal on a matter of fact is not binding on any other court except 
as between the parties ; but when the decision is that from certain facts certain | consequences. 
follow, it would seem that the decision of the Court of Appeal is binding on that in any case 
raising substantially similar facts.” 


Likewise, it seems to me that where the decision of a Bench lays down a principle 
of interpretation of certain words on the basis of a decision of higher authori 
which enters into the construction of any document contaming such words, whi 
comes up before the Court in any other given case, that principle of interpretation 
must, in my opinion, be treated as bmding on the Court in such other case, unless 
on other relevant facts and circumstances the principle is to be denied the effect, 
which it must otherwise have. That being the true legal position for me to bear 
in mind in this connection, I consider myself bound to hold im favour of the appellant 
on the argument advanced on the basis of the ruling in Sesyali Achari v. Doraiswami 
Achari}, 


On the alternative ground before me for the appellant I am of opinion 
that although words like “ the right of prohibition’ and “ the power of interdic- 
tion ” as on the part of other coparceners have been used in Baba v. Timma? and 
Ramanna v. Venkata? to indicate the ground of invalidity of a gift of family pro: ; 
the ruling in the latter case makes it perfectly clear that any such gift is absolu 
void and can convey no title whatsoever to the donee irrespective of the exercise 
of such right or power by the other coparceners. The learned District Munsif 
in the present case has, in my opinion, appreciated this ruling quite correctly. I may 
well adopt his statement of the effect of the decision which is in the following terms : 


“In the last mentioned case, there was 2 suit already instituted by the father to set aside the gift, 
and when that had failed, the subsequent suit by the sn disputing the gift was instituted. It was the 
latter suit that came up for decision before the High Court. It was argued before their Lordships 
that in allowing this mut, the father will be enabled to recover through his son what he could not 
recover himself and that he would be estopped from recovering by a surt instituted in his own right. 
In answer to this contention their Lordshrps stated : ‘ There is no doubt this is an a arent anomaly, 
but the real question 1s whether the property in question continues to vest in the joint Family’. 


Lower down they held : 


C . . +. e . . the decision must depend not on the question whether the father 
or the son may happen to die in coparcenary, but whether the gift was valid at the time when it was 
made and whether it operated to transfer the property in the subject of the gift from the family to the 
donee cither in part or in whole.’ 

The last mentioned observations clearly show that the test would always be whether on the 
date the gift deed was executed, it was valid and whether it operated to transfer the property in the 
subject of the gift from the family to the donee.” 


As pointed out in Mayne on Hindu Law and Usage, 11th edition, at page 484 : 
“Tt is now (equally) well settled in all the Provinces that a gift or devise by a coparcener in a 
Mitakshara family of his undivided interest is wholly invalid. . . A he ae cannot make 


a gift of his undivided interest in the family property, moveable or immoveab either to a stranger 
or to a relative except for purposes warranted by special texts.” 

In the footnote to the passage just cited there is a reference made to a Full Bench 
decision of this Court reported in Rottala Ranganatham Chetti v. Pulicat Ramaswami 
Chstti*, and the ee Peran of the Full Bench at page 166 of the Report. 
has been extracted, which I may well quote here : 

“It has now been definitely settled by judicial decisions that it is incompetent to an undivided 
member of a Hindu family to alienate by way of gift his undivided share or any portion thereof, and 
that such alienation is void ts foto, and this principle cannot be evaded by the undivided member 

rofessing to make an alienation for value, when such value is manifestly inad te and inequitable. 
RFNA PADCA Can be vphreld Agaat the amily in respect of the alienor’s interest. 
in the joint family property, only to the extent of the value received.” 


a. (347) ILR Sha. 357 (F.B.). ra ees LLR. iy Ma 102. 
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It is however contended for the appellant that section 8 of the Transfer of Property 
Act which renders any rule of Hindu law to the contrary mayae after the amend- 
ment of section 2 of the Act by the removal of the word “ Hindu ” from its last 
paragraph concludes the present case against the decision of the Courts below. 
The section no doubt says : 

“Unless a different intention is expressed or necessarily implied, a transfer of pro passes 
forthwith to the transferee all the interest which the transferor is then capable of passing in the property, 
and in the legal incidents thereof.” 

The answer to the argument is, in my opmion, furnished by the following obser- 
vation of the learned District Mumsif in paragraph 12 of his judgment which I 
consider to be correct : 

“. . . . . Itis not the case of the plaintiff that on the construction of the gift deed, 
the Court should presume that the plaintiff has conveyed anything less than what is expressed in the 
document. As y shown, his case is, that under the personal law by which he is governed, 
-whatever he gets from his father ether by gift or by inheritance, he would have no right to alienate 
the same except under certain circumstances.” 

It is also urged for the appellant that the well-recognised common law maxim 
that a man shall not derogate from his own grant must preclude the present plaintiff 
from seeking to recover the property conveyed by him to the defendant. The 
maxim has, however, in my opinion, no application to a case in which the personal 
law of the parties renders altogether void a grant by him which must therefore 
be treated in the eye of law as altogether non est. There being no rights created 
by a void transaction of that kind there is no estoppel or any other kind of personal 
bar akin thereto which precludes the plaintiff from asserting his right to recover. 
The property has always remained the property of the family and has never gone 
out of it. The declaration that the plamtiff therefore seeks is thoroughly justified 
and the second contention for the appellant must accordingly be repelled. 


In the result, and for the reason that I have accepted the first lme of argument 
for the appellant in the foregoing, this second appeal prevails. The suit therefore 
must stand dismissed but in the circumstances without costs cither here or in the 
Courts below. 


No leave. 
K. S. —— Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justiag Racmava Rao. 
Sivasubramania Pillai .. Appellant* 
v. 
Abisheka Kattalai Sri Thiagarajaswami Devasthanam, 
Tiruvarur, represented by its Executive Officer, 


R. Krishnaswamy Pillai and another .. Respondents, 

Madras Estates Land Act (I of 1908), section 6 (1) Lard which onginally formed a village by 
itself amalgamated ın anothe 4 and ceasing to be an estate before 1908—If “‘ pon” in which tant 
is entitled to occupancy rights. 


A small extent of land (four acres) which was originally an entire inam village by itself known 
as Scttkulam, was subsequently amalgamated in the village of Tiruvarur Vadakusethi of the 
Nagapattinam taluk and to be an estate long before 1908 when the Madras Estates Land Act 
came into force, cannot be regarded as ryoti land situated in an estate for the purposes of section 6 of 
the Madras Estates Land Act. The tenant thus having no occupancy rights cannot resist the land- 
lord’s suit for recovery of the property with past rents and future damages for use and occupation. 

Appeal against the decree of the Subordinate Judge of Mayuram in A. S. No. 
‘61 of 1945, preferred against the decree of the Court of the District Munsif of 
Tiruvarur in O.S. No. 182 of 1944. 


K. S. Destkan for Appellant. 
N. Arunachalam for 1st Respondent. 


* S.A. No. 409 of 1946. 24th July, 1950. 
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The Court delivered the following 


Joupcment.—The facts of this case lic in a short and narrow compass. The 
suit property consists of 4 acres of land in the vi of Tiruvarur Vadakusethi. It 
was origimally a vi by itself known as Setti . A title deed (Exhibit P-5, 
dated 26th April, 1865) was granted to the plaintiff by the Inam Commissioner 
as appears from Exhibit D-5, an extract from the register of inams of 13th August, 
1864. Under column 21 in that document the following appears : 

“ This is entered and recognised in the district accounts as an entire inam village though amal! 
in extent. It may have been originally part of another village, but it is not known now whether it 
was so.” 


In later documents beginning with Exhibit P-9 of 1896, a descriptive memoir of 
Tiruvarur Vadakusethi of the Nagapattinam taluk, the suit property appears 
as part of this latter village. The plaintiff temple sued the defendants in the 
present case for recovery of the plaint property with past rent and future damages 
for use and occupation on the footing that it was the absolute owner thereof, and 
that the order of the prior executive officer of the temple fixing the rent of Rs. 2-4-0 
per year permanently was not binding on it. The defendant maintained the vali- 
dity of that order and claimed a permanent right of occupancy under the Madras 
Estates Land Act, in answer to the action. The Courts below have held that 
the suit land is not ryoti land situated in an “ estate’? within the meaning of the 
Act, and that consequently the defendants have no right to remain in possession 
of the property against the plaintiff’s claim. 

The decree in favour of the plaintiff temple is challenged by the learned advocate 
for the defendants appellants on the-ground that it must be shown by the plaintiff 
ieee: ejectment that there is a subsisting right in him to claim ejectment at the 
date of suit, and that there is no such right in the plaintiff in the present case having 
regard. to the original character of the property as by itself a separate vi consti- 
tuting an estate within section 3 (2) by of the Act. His pomt is that the subse- 
quent amalgamation of the suit property in a different village is immaterial to the 
ee of occupancy right raised by him with reference to section 6 of the Madras 

tes Land Act. 

Section 6 (1) of the Act runs as follows : 

“ Subject to the isions of this Act, every ryot now in pomession or who shall hereafter be 
admitted by a landholder to possession of ryoti situated in the estate of such landholder shall 
have a permanent right of occupancy in his holding.” 

Explanation (2) thereto is m the following terms : 

“In relation to any inam village which was not an estate before the commencement of the Madras 
Estates Land (Third Amendment) Act, 1936, but became an estate by virtue of that Act or in relation 
to any land in an jnam village which ceased to be of an estate before the commencement of that 
Arn rai expression ‘ now’ and ; commencement this Act’ in this sub-section and ee ear ee i1) 

be construed as meaning the thirtieth day of June, 1934, and the expresion ‘hereafter’ in the 
sub-section shall be construed as meaning the period after the thirtieth day of June, 1934.” 

It is fairly clear on the language of these provisions of the statute that the occupancy 
right conferred by the statute cannot operate except in favour of a ryot “ now in 
ion or who shall hereafter be admitted by a landholder to possession of ryoti 

d situated in the estate of such landholder’’. It is also clear that Explanation 
{2) can have no application to the toe case, because it is not as if there was 
an imam village as such which could be postulated for consideration under the 
Explanation as not an estate before the commencement of the Madras Estates 
‘Land (Third Amendment) Act, 1936, which however became an estate by virtue 
of that Act so that the expressions ‘‘now” and “ commencement of this Act” 
can be construed as meaning goth June, 1934 and the expression “ hereafter” 
can be construed as meaning the period after the goth June, 1934. What has 
really to be considered therefore is whether the suit land can be regarded as ryoti 
land in the possession of the defendant situated in the estate of the landholder on 
the date of the passing of the Act of 1908. On that date it is common ground 
that the suit property having many many years before become amalgamated in 
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the village of Tiruvarur Vadakusethi was not an estate, because it lost its integrity 
as such, which was no doubt its characteristic feature at the inception of the tenure 
created by the original grant as referred to m Exhibit D-5. That being so, it 
follows that the land in question cannot be regarded as ryoti land situated in an 
estate for the purposes of section 6 of the Act. 

The view of the Courts below must accordingly be accepted and this second 
appeal must be dismissed with costs. i 


No leave. 


K. S. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justiag Racmava Rao. 


A. 8. Subramaniam Chettiar ..  Patitioner* 
v. 
M. K. Srinivasa Ayyar .. Respondent. 
Civil Procedure Code Far 1909), chon — Decree passed by Munsif’s Court in Travancore State— 
Transfer to Presidency Cause , Madras, for execution— Jurisdiction of Small Cause Court to execute. 


Section 44, Civil Procedure Code, is not one of the sections included in section 8, Civil Procedure 
Code, nor has section 44, Civil Procedure Code, been made applicable to the Presidency Small Cause 
Court. As section 44 empowering British Indian Courts to execute the decree of notified Indian 
States has not been made applicable to the Presidency Small Cause Court that Court has no juris 
diction to execute a decree passed by a Munsif’s Court in Travancore and transferred to the Presidency 
Small Cause Court for execution. 


Srimvasa Aiyangar v. Narayana Ajpangar, (1917) 33 M.L.J. 539, obiter, not followed, 


Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the order of the Court of Small Causes, Madras, dated grst 
August, 1946, in M.P. No. 2440 of 1946, in E.P. No. 1304 of 1946, in O.S. No. 561 
of 1946 (M.E.), District Munsif Court, Padmanabhapuram, Travancore State. 


N. Stoaramakrishna Atyar and V. S. Mayilerumperumal for Petitioner. 


M. S. Varadacharya for Respondent. 
The Court delivered the following 


Jupawent.—The plaintiff in a certain suit on the file of the District Munsif’s 
Court of Padmanabhapuram, ‘Travancore State, is the petitioner here. After 
obtaining decree in the suit he got it transferred to the Court of Small Causes here, 
and sought a warrant of attachment for moveables belonging to the second defendant 
in the suit. The second defendant thereupon filed the petition out of which this Civil 
Revision Petition arises asking for stay of execution of the warrant of attachment 
issued on three grounds: (1) that the Court of Small Causes had no jurisdiction 
to execute the decree of a foreign Court; (2) that the Travancore Court had no 
Jurisdiction to pass any decree against him e parte, because he was not a resident 
of the State at the date of suit and he never submitted to the jurisdiction of that 
Court; and (3) that the suit and the application on their face were barred by 
limitation. three objections were RE by the Court below which conse- 
quently dismissed the execution petition. The decree-holder seeks to have the 
order revised. 


Learned counsel for the petitioner urges before me in regard to the first of the 
objections taken by the second defendant that there are observations in Srinivasa 
Aiyangar v. Narayana Aiyangar!, in favour of the petitioner which the Court below 
has disregarded. Dealing with this objection what the Court below has said is 
this : 





* CRP. No. 10% of 1947. 4th August, 1950. 
1. (1917) 33 M-L.J. 539. 
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STRE a con enen sang ie ee een ee a Civil Procedure 
i itish Indien Courts to execute the decrees of no Indian States 


‘Seeden 0 Civil Pere ture Gade, doesnot praeribe by waplication ee 
cations for executions in respect of the decrees foreign Courts by the Small Cause Court. I am 
therefore of the opinion that if the decree had been put in motion by a Judge of the Small Cause Court, 
there would have been no objection to its execution.’ 


These observations are ebifer dicta.” 


The case in Srinivasa Aiyangar v. Narayana Aiyangar! was one in which the 
Registrar of the Presidency Court of Small Causes was moved to execute the decree 
af a foreign Court but was held not to have the power so to execute. Whether the 
Judge of the Small Cause Court would or would not have the power to put in motion 
such a decree by way of execution is not a matter which directly arose for decision 
in that case. The Court below im the present case is therefore right m its view 
that the observations of the learned Judge m that case with regard to this question 
are only obiter. Those observations are to this effect : 


“ Under section Civil Procedure Code, the decree passed by the Courts of a Native Prince 
or State in alliance wi eae a Ap ear erry a DD Mi ata asas fol Kad boi Senet te 
the Courts of British India. U Order 21, rule 4, if a decree is passed outside the ordinary origi 
civil jurisdiction of rhe High the execution of that decree within the City of Madras must be 
by the Presidency Court of Small Causes. It was argued before me that that provision applies only 
to the decrees of British Court. But the of section 44 makes it clear that no distinction is 
drawn in this respect between the decrees of Bri Courts and the decrees of foreign Court. My 
attention was drawn to section 8, Civil Procedure Code, and it was contended that as section 44 of 
the Code is not included among the provisions made ap licable to the Presidency Small Cause 
that Court has no jurisdiction to receive applications for execution from foreign Courts. Section 
is intended to be supplementary to the rules of procedure provided by the Small Cause Courts Act 
and the rules framed thereunder. Section 8 does not prescribe by implication the entertainment of 
applications for execution in respect of the decrees of foreign Courts by the Small Cause Court.” 


‘The learned J in my opinion, is in error in making these observations. Section 

Civil, ure Code, is not one of the sections included in section 8, Civil 

ure Code, nor has section 44, Civil Procedure Code, been made applicable 

to the Court of Small Causes. I agree with the Court below with to this 
point and overrule the argument for the petitioner. 


On the second objection upheld by the Court below this is what it BAYS : 





“Tt is apparent from the very ju t of the Travancore Court that the decision was given 
4x parts against a person who was not resi tin the State. There is ample authority for the proposition 
that in a personal action a decree pronounced by a Court of foreign tate in ab. the defendant 
not having submitted himself to its autharity, is by international Jaw, a nullity. See Singh v. 
Raja of Fandkots*, Thirunavukkarasu v. Parasurama Aiar? and Vittal Bat Shivbai Patel v. Lalbhai Bhibai*.’s 
Mr. Sivaramakrishna Aiyar that even though there might have been no 
submission to the jurisdiction of the foreign Court on the part of the second defendant 


the fact was that he actually carried on business in the Travancore State at the time 
the suit there was laid. That would give sufficient jurisdiction, according to learned 
counsel, to that Court to pass a decree agamst him. There is no evidence here, 
however, that the second defendant was at the time of suit actually carrymg on 
business or residing within the territorial jurisdiction of the Travancore Court. 
‘There is no error ut the Pe ee below on this point, and its 
view must accordingly be accepted. 


Argument has not been seriously advanced against the view taken by the 
Court below on the third of the objections raised by the second defendant, and it 
is unnecessary for me to deal with that aspect of the matter. 


The Civil Revision Petition must therefore be dismissed with costs. 





3 MLL.J. : 
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Mr. Sivaramakrishna Aiyar desires me to say in dismissing this petition that 
this shall not prejudice any proceedings that may hereafter be taken by the plaintiff 
in execution of his decree on the basis that the Travancore State is not a foreign 
State, and that the decree in question is not a foreign judgment under the present 
Constitution of India. It is hardly necessary for me to say so, because it is always 
open to the petitioner to pursue whatever remedies he may have in law. 

No question of interpretation of the Constitution arises at present and I refuse 
leave for appeal to the Supreme Court. F 


K.S. — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice Sussa Rao anp MR. Jusriaze PANCHAPAKESA AYYAR. 


Popuri Chinna Venkataswami .. Patitioner.* 

e ey LO Frege plicahoa Jor ferito gf deeree: = Computation ta dafs or 
making— if to ion 14 Daley n making abplwation hae hih 
Of Coe bara laced om Lesh di) of barok AIREA and al dis to LAERE RINE we GNA Gale Cotsen TA 


In computing the period of 89 days from the date of decree, within which an application for 
review of ju ent may be presented on payment of half the fee payable on the plaint or memorandum 
of appeal, the time durmg which the Court 1s closed for vacation cannot be excluded. Where the 89th 
day happened to be a Sunday it cannot be contended that Article 5 apphed where the application 
for review was filed on the next day. 


In re Kota, (1885) ILL.R. 9 Mad. 194, followed. 

As however the applicant cannot be said to be guilty of laches in not being able to comply with 
Article 5 of the Court-Fees Act a certificate can be issued to the petitioner er section 140f the 
Court- Fea Act enabling him to obtain refund of half of the full Court-fee paid by him under Article 4 
of the court-Fees Act. 

Petition praying that in the circumstances stated in the affidavit filed there- 
with the High Court will be pleased to issue a certificate enabling the petitioner 
to apply to the Collector of Madras for the refund of the excess court-fee paid in 
C.M.P. Nos. 4275 and gT of 1950, presented to the High Court for review of the 
judgments of the High urt in Appeal Nos. 351 of 1945 and 78 of 1946. 


T. Lakshmiah and K. Srinivasamurthi for Petitioner. 

The Order of the Court was made by 

Subba Rao, 7.—These two applications are filed for review of a judgment and. 
decree in A. S. No. 351 of 1945 and A.S. No. 78 of 1946. The judgment was deli- 
vered on 12th April, 1949. ‘These applications were filed on 11th July, 1949, i.s., 


on the goth day from the date of judgment. The relevant articles of the Court-Fees 
Act read thus : 


“Article 4 :—Application for review of judgment, if presented The fee leviable on the plamt or 


on or after the ninetieth day from the date of decree. memorandum of appeal, 
“ Article 5 :—Application for review of judgment if presented One-half of the fee leviable on the 
before the ninetieth day fram the date of the decree. plaint or memorandum of appeal.’» 


As the 89th day happened to be a Sunday, and therefore a holiday, the petitioner 
contended that Article 5 applied, and that, he need only pay one-half of the fee 
leviable on the memorandum of appeal. The Master rejected that contention 
relying upon the decision in In re Kota. The learned Judges in that case held 
that in computing the period of 89 days from the date of decree, within which an 
application for review of judgment may be presented on payment of half the fee 
payable on the plaint or memorandum of appeal, the time during which the Court 
is closed for vacation cannot be excluded. This decision was given in the year 
1885, and it has stood the test of time ; though the learned counsel contended that 
the judgment is not sound, we are not inclined to take a different view. Even so, 
it is argued that the applicant should be given a certificate authorising him to 





*C.M.Ps. Nos. 4278 and 4279 of 1950. roth August, 1950. 
I. (1885) I.LR. 9 Mad, 194. 
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receive back from the Collector so much of the fees paid on the application as 
exceeds the fee which would be payable had it been presented before such date 
under the provisions of section 14 of the Court-Fees Act. Under that section, 

‘© Where an application for a review St judemenit is presented on or after the ninetieth day from 
the date of the decree, the Court, unless the delay was caused by the appellant’s laches, may, in its 
direction, grant him a certificate ‘ like, the one required ’.”” 

The only question, therefore, is whether the applicant can be said, in the circumstances 
of the case, to be guilty of laches. If the 89th day happened to be a working day, 
the applicant would have paid half the court-fee and Article 5 of Schedule I 
would have applied. But unfortunately, as that day happened to be a holiday, 
he was not able to comply with the provisions of Article 5. The default is not because 
of his laches but because of an accident, namely, the last day happening to be a 
holiday. 

We, therefore, hold the petitioner is not guilty of any laches, and we direct a 
certificate to be issued in the manner prescribed under section 14 of the Court- 
Fees Act in both the review applications. 


K. S. -c Certificates directed to be issued. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice Govinpa MENON. 


Dr. Savitri Bai Nagan Goud and others .. Poetitioners* 

U. 
Gutti Thotappa .. Respondent. 
ee Ce ee aa da D a 
tion managing 1¢m0 plaintif o society appointing another as president 
as olia vira and i al If one * touching buses ” WP ths see Sees raki 


Plaintiff sued for a declaration that the resolution of the ing body removing the plaintiff 
from the presidentship of a co-cperative society and appointing the t defendant as president is 
illegal, unconstitutional and xlira mres the pówers of the directors and co ently for a permanent 
injunction restraining the first defendant from taking charge as president. c defence was that the 
suit is not maintainable in a Civil Court because the subject-matter of the suit is one of domestic 
concern relating to the business and management of the society and therefore the suit is barred under 
section 51 of the Co-operative Societies Act, as well as the bye-laws of the Society. 

Held ` The di te in the present case being one relating to the dismissal of the plaintiff from the 
office of premdentship, it cannot be said that “it is a matter touching the business of the society ” 
and as such falls outside the scope of the jurisdiction of a Civil Court. 

Case-law discussed. 

Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the order of the Court of the Subordinate Judge, Bellary, dated 
8th April, 1950, and made in O.S. No. 2 of 1950. 


B. V. Ramanarasu for Petitioners. 
A, Bhujanga Rao and D. R. Krishna Rao for Respondent. 
The Court delivered the following 


Jupement.—The petitioners herein are defendants 1 to 5 and 7 in O. S. No. 2 
of 1950 on the file of the Sub-Court of Bellary and they seck to revise the finding 
given by the lower Court on issues 1 and 2, viz., that the suit is not barred by section 
51 of the Co-operative Societies Act and that the lower Court has jurisdiction to 
try the suit. 

The first six defendants in the lower Court, as well as the plaintiff, constituted 
the managing body of the Hospet Co-operative Stores, Ltd., registered under the 
Co-operative Societies Act and the Society was the seventh defendant in the suit, 
The respondent-plaintiff sued for a declaration that the resolution of the i 
body dated goth October, 1949, purported to have been passed by defendants 1 to 5 
removing the plaintiff from the presidentship of the Society and appointing the 
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first defendant as President of the Hospet- Co-operative Stores ‘is illegal, un- 
constitutional and ulira vires of the powers of the directors and consequently for a 
ent injunction restraining the first defendant from taking charge as president. 

e defence was that the suit isnot maintainable in a Civil Court because the 
subject-matter of the suit is one of domestic concern relating to the business and 
management of the society and therefore the suit is barred under section 51 of the 
Co-operative Societies Act as well as the bye-laws of the Society. The learned: 
Subordinate Judge tried the first and second issues as preliminary ones and held 
that as the matter is not a dispute touching the business of the society the suit as 
framed is maintainable. He directed that the further trial of the suit will go on. 


The relevant portions of section 51 of the Madras Co-operative Societies 
Act (VI of 1932) run as follows: 


“If any dispute touching the business of a registered society (other then a dispute regardin 
discipli action taken by the society or its committee against a paid servant of the sadni perro 


(a) among members, past members and ons aiming ingjthrough members, past members 
and deceased members ..... such dispute be referred to the Registrar for decaton.” 


It is therefore arguedithat without referring the dispute to the Regi for decision 
and abiding by his decision the plaintiff cannot approach the Civil Court for the 
redress of any grievance that he may have. The of section 51 of the 
Madras Co-operative Societies Act is similar to p 22 of the rules made 
by the Government of Bengal under section 43 of the perative Societies Act (II 
of 1912) and sub-section (1) of that paragraph reads as follows : 


“ Any dispute touching the business of a registered society between members or past members 
of the society, or persons claiming through a member or past member, or between 2 member or past 
the or, Pomona ng nas ing and the committee or any officer, shall be referred in writing to the 

egistrar.”” 
The learned Subordinate Judge, on the authority of Hara Dayal Nag v. Chandpur 
Central Co-operative Bank, Limited’, where Mukherjea, J., has interpreted ph 
22 of the rules made by the Bengal Government, has come to the cohen 
that the suit is maintainable. What happened in the Calcutta case was that 
some preference shareholders of a Co-operative Bank sued for a declaration 


that a resolution passed at an extraordinary general meeting of the shareholders 


rescinding a previous resolution for payment passed at the annual general meeti 
was ultra vires and as a consequential relief prayed for payment of a dividend an 
in such a suit it was held by the Calcutta High Court that rule 22 framed 
under section 43 of the Co-operative Societies Act was not a bar. At page 
148,, the learned Judge, observes as follows: 


“Tt is argued that payment of dividend on preference shares is a matter touching the business 
of a registered society and dispute having arisen between the laintff, who is a member of the society, 
-on the one hand the committee of management on the other, it was incumbent upon the plaintiff 

to make a reference to the Regustrar. ` 


This contention does not to me to be sound. The ent of dividend may be a part 
of the business of the board of ector, But that is a mere maectental relief which the plaintiff 
has yed for in this case. He wants among others a declaration that the constitution of the board 
Taal was illegal, that it had no authority +o function or to call an extraordinary general meeting 
of the shareholders, and that the resolution passed at the meeting thus convened was itself wlira vires. 
I am unable to ny that this is a dispute between a member and the committee touching the business 
-of the society. c duties of the board of directors are set out in bye-law 91, and none of its clauses 
can, by any stretch of i ination, cover a matter of this character. This view is supported by two 
recent pronouncements of this Court, which are to be found in Mukherji v. Balurghat 
Central Co-operatws Bank, Lid.* and Barisal Co-operative Central Bank, Ltd. v. J Gupta? Dr. 
San Gupte has relied upon a decision of S. K. Ghose, J., in Ram Krishna Sen Gupta v. Haripur Ce- 
operatives Bank4. Tae poini decided in that case was totally different. The dispute there was as 
re the amount o loan which a past member had taken from a co-operative society and it was 
held by my learned brother, and in my opinion rightly, that it came within the iew of rule 22, 
and the mere fact that the dispute was described to be one between a past mem and the society 
itself was really immaterial and did not affect the validity of the reference. 


1. LLR. (1938) 2 Cal 144 3- (1938) 38 GW.N. 459. 
2. (1982) FER 59 CaL 1165. 4 Gee 39 C.W.N. rg01, 
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In the present case the dispute relates to the constitution of the board of management itself and 
its powers to convene an i general meeting of the shareholders, In my opinion, this is 
not a matter which is withdrawn from the Court by rule 2g. The first contention therefore fails.” 

On the other hand the learned counsel for the petitioners in this case relies 
upon a decision in Gopi Nath v. Ram Nath!, where Ryves and Daniels, JJ., came 
to a conclusion that no suit will lie in Civil Court for the uspose of determining 
the validity of the election of directors of a Co-operative iety governed by the 
Co-operative Societies Act, 1912. At page 376, the learned Judges observe as 
follows : ris 


and the settlement of money claims. Havi regard to the very wide form in section 43 and the 
rules made under it are couched, we think tea business 
stood in any such restricted sense. The election of its officers was certainly a part of the business of 
the society and we think that the intention of the Act was that this and any dispute of a similar character 
should be referred for the decision of the Registrar, or the arbitrators appointed by him in accord- 
ance with the rules made under section 43, and not to the Civil Court.” 
The decisions referred to by Mukherjea J., in Hara Dayal Nag v. Chandpur Central 
Co-operative Bank, Lid.* are Barisal ag tad: Central Bank, Ltd. v. Benoy Bhusan 
Gupta? and Ramendra Nath Aake v. ghat Central Co-operative Bank, Lid.t In 
the latter case Rankin, C.J. and C. C. Ghose, J., have held that the disputes 
which must be submitted to the Registrar under Bengal rule 22 of the rules framed 
under section 43, clause (1) of the Co-operative Societies Act do not include 
disputes about the Constitution of the registered soci ror as to whether a person 
is, or is not, a shareholder and the rule does not prohibit the jurisdiction of the 
ordinary courts to decide such questions. The learned Chief Justice relies upon 
the provisions of various English Acts such as the Industrial and Provident Societies 
Act, 1893, section 49, the Friendly Societies Act, 1896, section 68, National 
Insurance Act, 1911, section 67. The other decision referred to b Mukherjea, J., 
is not of much help in the consideration of the point for decision. that case the 
uestion of the interpretation of the words “ touching the business of the society ” 
id not arise for consideration and therefore we need not make any er 
reference to that decision. ; 

The plaintiff’s chief argument is based upon the supposition that the business 
of the society does not include the election of the office bearers, or their removal or 
retirement. What is meant by the term “ touching the business ” is that the 
expression should be limited in its application to such matters as transactions 
regarding the buying and the selling of commodities, entering into contracts and 
businesses of such kind. It cannot be said that when the very foundation of the 
society is being questioned or when its constitution is itself challenged, that could 
be said to be a matter touching the business of the society. While, on the other 
hand the contesting defendants say that every matter relating to the society, whether 
it deals with its commercial transactions or its constitution, are matters “ touching 
the business ” of the society. In fact the defendants practically adopt the reasoning 
of the learned Judge in Gopi Nath v. Ram Nath}. i 

My attention was drawn by the defendants’ learned advocate Mr. Ramanarasu 
to the bye-laws of the society in question, especially to bye-law Nos. 20 to 23 which 
deal with management and the last sentence in bye-law 20 which is to the following 
effect : 

’ “ Any member or members of the Board of Directors may at any time be removed by a resolu- 
tion of the general body” 

is relied upon to show that bye-law No. 20 which relates to the management pro- 
viding for the removal of a member of the board of directors should be understood 
as applying to a Matter touching the business of the society and therefore in this 
case since the plaintiff was removed from his Post as president by a resolution of 
the managing committee it is a matter which came within the bye-laws and therefore 


A I.L.R. 47 AIL - 459. 
a Frp (1938) Foal Sa z EA ENTA 
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should be referred to the Registrar for his decision. Reliance was also placed by 
him on rule 15 framed in 1947 under the Co-operative Societies Act. The res- 
pondent’s contention, as has already been stated, rests upon the circumstances 
that the removal by a resolution of the committee of management of the President 
from his office is not a matter touching the business of the society. It is argued 
by Mr. Bhujanga Rao that the rules provide for the removal of a member or 
members of the board of directors at any time by a resolution of the general body. 
But there is no provision for the removal of a President from his office by a resolution 
of the managing committee. If that were so, it is open, at any time, for a majority 
of members of the managing committee to unseat the President if they have some 
ill-feeling against him. ‘That could not have been the intention when the bye-laws 
were framed, because if it were so, specific provision would have been made to tha 
effect. Therefore, according to the learned counsel, the action of the managing 
committee by a majority resolution in removing the president is an act in contra- 
vention of the bye-laws and according to certain lish decisions to which reference 
will be made later on, the president who was unseated has got a remedy in an ordi- 
nary Civil Court. Even ting that bye-law 20 refers to the election of the board 
of management and therefore any matter relating to such election may be considered 
to be one touching the business of the society, stil! there is no bye-law which envi 
or contemplates the removal of a President during his term of office, by a majority 
resolution of the board of re ete In any event, even if thejremoval of the 
President is vested in any “‘ body” it can only mean the “ general body” and 
not the directorate and since the board of management has acted in contravention 
of the bye-laws, it is a matter anaE the civil rights of the President and as such 
he is entitled to seek remedy in a Civil Court. The action of the directors does not 
amount to removing the respondent from the board of directors because obvious! 
they have no power to do so. He is removed only from the presidentship for vlach 
there is no provision in the bye-law. Under the English Friendly Societies Act 
disputes which are to be decided in the manner directed by the rules are enumerated 
in 15 Halsbury’s Laws of England, Hailsham Edn., at pages 376 and 377, para- 
cack 698. It is stated therein that disputes must have relation to the membership 
of the member ; as for example, disputes relating to the distribution of a fund in 
the hands of trustees of a friendly society, claim for sick pay, construction of rules, 
the propriety of convening a special meeting for the purpose of amending the rules, 
the right of a person to be or to continue to be a member, as to the conduct of an 
officer involving expulsion, or the repayment of money deposited by a member and 
such matters. In Wayman v. Perseverance Lodge of ths Cambridgeshire Order of United 
Brethren Friendly Society1, a Division Bench consisting of Lush, J., and Bailhache, J., 
had to consider the question regarding section 68 of the Friendly Societies Act, 
1896, which provided that every dispute between a member of a friendly society 
and the society, including any dispute arising on the question whether a member 
or person aggrieved is entitled to be or to continue to be a member, or to be re- 
instated as a member, shall be decided in a manner directed by the rules of the 
society, and the decision so given shall be binding and conclusive on all parties 
without appeal. In that particular case, one member was expelled by the com- 
mittee of management and the question „was whether an action brought by him 
in a County Court for a declaration that the resolution expelling him was ultra vires, 
is prohibited by section 68 of the Friendly Societies Act, 1896. The County Court 
Judge held ihat the action was maintainable and the same was confirmed by the 
Division Court of the King’s Bench Division. The learned J held that if the 
committee of management did act in direct opposition to the rules which required 
that the dispute shall be left to arbitration, then the County Court Judge had juris- 
diction to declare the resolution to beanullity. Reliance was placed upon Andrews 
- v. Mitchell’. In an earlier case Ex parte Wooldridge*, the questions as to the-juris- 
diction of the County Court in similar matters was considered. By the rules of a 
Friendly Society,-any member in the receipt of gifts of the society being found 


poir 


1. (2907 1 KB. 677. 3. (1862) 1B. & S. 844 : 121 E.R. gay: 
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imposing on the society must be expelled. A member of. the society in the receipt. 
of pay was with receiving full pay when he was only entitled to half pay, , 
and, the matter being referred .to atcommittee, he-was, ed, but without being 
heard before the committee. Upon an application by him for a mandamus to 
reinstate him as a member of the society, it was held by Crompton, Blackburn 
and Mellor, JJ., Cockburn, C.J., dissenting that the County, Court had jurisdiction 
to order him to be reinstated if he had been improperly expelled. Itis not necessary 
to advert at any length to the decision of the learned Judges because the pomt'in 
dispute is sufficiently clear from what has been stated above. In Palliser v. Dale and 
others’, a similar question arose. A dispute between a friendly society, and a 
member who had been expelled, as to the legality of the expulsion is not a dispute 
which must be decided in the manner provided by the rules of the Society. ‘Therefore 
the jurisdiction of the Court was not ousted with regard to such disputes by the 
enactments. There is quite a large body of case-law under the Friendly Societies 
Act, wherein similar questions have been considered. . 


E ' In view of the principles decided’‘in the aforesaid cases, even if rule 15;framed. 
in 1947, as well as bye-law No. 20 have to be considered, still the dispute m the 
present case being one relating to the dismissal of the mdent from the office 
of presidentship, 1t cannot be said that it is a matter touching the business of the’ 
society and as such falls outside the scope of the jurisdiction of a Civil Court.. -On 
the merits something has been said but as the revision petition relates solely to the 
question of jurisdiction, I do not wish to express any opinion on the merits at all. 
` The civil revision petition is therefore-dismissed with costs. stant oS 
K.S. . eee, : ' - Petition dismissed. 
- IN THE HIGH COURT.OF JUDICATURE AT MADRAS. 
; , Present :—Mna. P.V. RAJAMANNAR, Chisf ' Justice AND Mr. Justicg Soma- 
The Electro Mechanical Industries, Limited,. Madras .. _Petitionsrs* ` 


E . À ; ; a de 
The Industrial Tribunal No. 2.for Engineering Firms and an 
' Type Foundaries, Fort Saint George, Madras and another .. Respondents. 
Terastia! Disputes Act (XIV of 1947), sections (Ae ai m zt xb under — j i. i and : 
Power to management is deducted under section armeni f a 
dlewencs —Fixi Tila Uf oeild hy os daia shin hae i 
Conclusions of Tribuxal— of —If can be gone into in certiorari proceedings. 
The Industrial Tribunal having held that the management was entitled to punish the men who 


went on strike on a particular day ing that the strike was not legal), however considered that the 
cat of cight days’ was too severe a punishment and that justice would be met if a punishment 
of one day’s cut of wage and 


allowance is 

the difference to be refunded to the workers., In an application the management for issue of a 
writ of certiorari to quash the award, it was contended that (1) the Tribunal had no jurisdiction to 
order the refund once it has found that the strike was not justified and (2) that as the Payment of 
Wi Act provided for adequate remedy in respect of claims arising out of deduction from wages, 
the ial Tribunal had no jurisdiction to order refund for any period. 

Held : Vieni he ee ee ee ee 
it was open to it to hold that the wages for a lesser number of days than claimed by the workers shoul 
be returned, 


(ï) The jurisdiction -of the Industrial Tribunal set up under the Industrial tes Act is 
Bee Sa provitions af the Payment óf Wages ict providing othet remedy. Tribunal’ 
Contemplate by section x o tbe Payment of Waga ct is not, one which could affect the jurisdiction 
of the ribtmal set up under i Disputes Act. The Tribumal set up under 
the Industrial Disputes Act has a much wider jurisdiction. : i 

Gii) Quasi-judicial Tribunals like the Industrial Tribunal, not hampered by the rules of evidence 
applis to, ings in a Court of law, would be entitled to rely on data available to it otherwise 
from evidence on behalf of the parties and it is not open to the Court in an application 


1. (1897) 1 Q.B. 257 (C.A).. ; 
* C.M.P. No. 9473 of 1949. “th July, 1950., 
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for issue of writ of certiorari to go into the merits of the conclusion of the Tribunal as to the rate of 
dearness allowance awarded. 


Petition under clauses 2 and TS Letters Patent ps that in the circum- 
stances stated in the affidavit filed therewith the High Court will be pleased to issue 
a writ of certiorari calling for the records in Industrial Dispute No. 14 of 1949 before 
the Industrial Tribunal II, Madras and ‘quash the award dated 5th November, 
1949. 7 i 

T. L. Venkatarama Ayyar and M. Ramachandran for Petitioners. 

K. Veerasami for the Government Pleader (K. Kuttikrishna Menon) for ist Res- 
pondent. 

I. A. Salam for 2nd Respondent. 

The Judgment of the Court was delivered by 

The Chisf Fustice—This application arises out of a reference dated the 27th 
June, 1949, made by the workers of the Electro Mechanical Industries, Limited, 
in respect of certain disputes between themselves represented by the Workers” 
Union and management. There were sixteen items of dispute and the Industrial 
Tribunal, Madras, after due inquiry made an award on the 5th November, 1949. 
The management secks from this Court a writ of certiorari to quash the award in 
respect of two of the items of dispute. 


The first item relates to the deduction of eight days’ from the empl 

as per the notice of the management, dated the rgth Aca, saad The workers 
claim a return of the deducted. The deduction was made by the manage- 
ment because of a strike by the workmen on the 18th April, 1949. The Tribunal 
came to the conclusion that the strike was not legal and’ therefore the management 
was not wrong in punishing the men who went on strike. The provision which 
enables the management to make a deduction of wages in a case of this kind is 
contained in: section 9 of the Payment of Wages Act. Sub-section (2) of that 
section contains the following proviso which is material :— 


ithout giving notice which is required under the terms of their contracts of employment) and 
without EE ie cause, such deduction from any such may inchide such aot not aleen 
ing his wages for eight days as may by any such terms be to the employer in lieu of due notice.” 
The Tribunal having held that the ent was entitled to punish the men 
who went on strike, however, considered that the cut of eight days’ wages was too 
severe a punishment and that justice would be met if a punishment of one day’s 
cut of wage and dearness allowance is imposed instead.. He accordingly directed. 
the difference to be refunded to the workers. 


Mr. T. L. Venkatarama Iyer, learned counsel for the man ent, contended 
that the ee having held that the strike was not Fistified, ad no jurisdiction 
to direct a refund of the pay for seven days. As the workers claimed the refund 
on the ground that the strike was justified, the only question which the Tribunal 
was called upon to decide was whether the strike was justified. Ifit was, there could 
be no deduction of wages. If it was not, then the deduction made by the manage- 
ment was justified. So his argument ran. He conceded that it was open to the 
Tribunal to decide the question as to the legality of the strike. In our opinion the 
Tribunal was competent to direct a refund of the wages for seven days. It. is 
true that the workers demanded the return of the wages for the entire iod of 
eight days. The management, on the other hand, claimed that the workers were 
not entitled to any refund at all. In these circumstances, as the dispute regarding 
the deduction was referred to the Tribunal for decision, it was open to it to hold 
that e wages for a less number of days than claimed by the workers should be 


Mr. Venkatarama Iyer next contended that though the Tribunal was com- 
petent to decide the question of the legality of the strike, the proper forum to decide 
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any dispute as regards the deduction of the wages was not the Industrial Tribunal 
but the officer appointed by the Government under section 15 of the Payment of 
Wages Act. His contention was that the said Act provided for adequate remedy 
in ect of claims arising out of deduction from wages. Section 17 of that Act 
provided also an appeal against any direction which might be made under section 
15 and section 22 prevented a Court from entertaining any suit for recovery of 
wages or of any deduction from wages. The Industrial Tribunal had therefore 
no jurisdiction to direct a return of the wages for any period. There appears 
to us to be considerable force in this contention and if the matter had been res integra, 
we would have spent more thought over it. But our attention has been drawn to 
the decision of the Federal Court in Skamnugger Jute Factory Company, Limited v. S. M. 
Modak1, on the authority of which we must overrule this contention of Mr. Ven- 
katarama Iyer. In the case before the Federal Court, the question was whether 
the validity of a lock-out and the claim of the workmen to payment of wages aus 
the period of the lock-out were industrial disputes which could be adj dica 
upon by the Industrial Tribunal. The learned Chief Justice of India, delivering 
the judgment of the Full Court, said : i 

“It seems to us clear that the question whether the employers were justified in locking out 
their workmen would be an industri dispute covered by the words ‘dispute which is connected 
with the employment or non-employment and with the terms of employment of such workmen ’. 
co ee the period of such lock-out would also be clearly an industrial 

te.” 
The argument addressed to us based upon the provisions of the Payment of Wages 
Act was also addressed to the Federal Court ; but the argument was repelled as 
being unsound. The learned Chief Justice observed thus in negativing the con- 
tention : i 

“ The Tribunal contemplated by section ip of the ent of Wages Act is not, in our opini 
one which could affect the jurisdi j ction of the T ait ar ap of the Tadustrial sae 
Act to which a reference could be made under section 10 of that Act. Tribunal set up under 
the Industrial Disputes Act has a much wider jurisdiction. In our opinion the two Acts are not in 
pert materia and the contention that the jurisdi on of the Tribunal set up under the Industrial Dis- 
putes Act is excluded by the provisions of the Payment of Wages Act is unwarranted.” 
These observations apply to the case before us. Here, instead of lock-out, there 
is a strike and the claim is for the return of the deducted on account of the 
strike. We must therefore uphold the award in this matter. ~ 


The next objection to the award was in respect of the rate of dearness allowance. 
The workers claimed dearness allowance calculated on the basis of three annas 
per point rise in the cost of living index over 100. The management was not 
willing to pay more than two annas. The Tribunal considered that the rate of 
dearness allowance should be enhanced from two annas to 2} annas per point 
and directed that the enhanced rate should come into force from the date the first 
wage is drawn after the publication of the award. The complaint of the manage- 
ment is that there was no evidence adduced before the Tribunal by either side to 
warrant this conclusion On behalf of the workers it was stated in the counter- 
affidavit that there was evidence adduced by both parties. We have perused the 
record but we are unable to find any definite evidence adduced on this point. The 
Tribunal arrived at a finding on the point after taking into consideration certain 
facts which apparently were within its personal knowledge having been culled from 
other awards and similar data. The Tribunal says that there were several engineer- 
ing firms in Madras City paying dearness allowance at the rate of 2} annas a point. 
It refused to adopt the rate of three annas which firms like the Beach Engineering 
Works and Richardson and Cruddas were paying because the firm in question 
was started only recently and their affairs had not been particularly happy. ough 
a Court of law is not generally entitled to arrive at a finding in any matter except 
on the evidence adduced before it, quasi-judicial tribunals like the Industrial Tri- 
bunal not hampered by the rules of evidence applicable to proceedings in a Court 


—_ 
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of law, would be entitled to rely on data available to it otherwise than from evidence 
adduced on behalf-of the parties. On an application like this it is not open to us 
to go into the merits of the conclusion. The only question is whether we can hold 
that the Tribunal acted without jurisdiction in fixing the rate of 2} annas. That 
question must be answered in the negative. : 


As no other ground was pressed before us, this application must be dismissed. 
K. S. Application dismissed. 


_ IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Jusriaz Horwit AND MR. Jusrice BALAKRISHNA AYYAR. 
K. Nagabhushana Reddy, minor by guardian, K. V. Srini- 


vasa Reddy . .. Appellani* 
D. z 

Reddivari Narasamma .. Respondent. 

„Civil Procedure Code (V of 1908), section 151 and Order 39, rule 1—Inherent power of High Cowrt to gran: 
intori aera ia ae ate Fericdicti 

In the exercise of the appellate jurisdiction of the High Court over moffusil i the High 
Court has no inherent power to an order of interim injunction outside the scope of er 39 af 
the Civil Procedure Code. Such an order cannot be merely because it is in accordance with 


equity and good conscience, when Order gġ of the does not apply to the facts of the case. 
Case-law discussed. : 


_  - Appeal under clause 15 of the Letters Patent against the order of the Hon’ble 
‘Mr. Justice Panchapakesa Ayyar, dated 6th January, 1950, in C.M.P. No. 8923 
of 1949 in A.A.O. No. 599 of 1949, High Court, Madras, preferred against the order 
‘of the District Court, Anantapur,-dated gth August, 1949, in I.A. No. 156 of 1949 
‘in O.S. No. 29 of 1949. 


O. Chinnappa Reddi for Appellant. ! , o 
Ch. Suryanarayana Rao for Respondent. ‘ 
The Judgment of the Court was delivered by 


Horwill, 7.—The appellant filed a suit for partition. It was opposed by the 
second defendant (respondent) on the ground that the appellant had no right to 
‘the property, because the person from whom the property was obtained, i.¢., the 
first defendant, was not the adopted son of the second defendant. The suit was 
decreed ; and the appeal to the District Court and the second appeal to this Court 
by the present respondent were unsuccessful. The respondent thereupon filed 
a suit in the District Court, Anantapur, which is still pending, for a declaration 
that the decree passed in the former suit was obtained by fraud and was therefore 
not binding on her. With the plaint she filed an application for a temporary 
injunction to restrain the Court from passing a final decree in the partition suit. 

e District Judge dismissed the application, whereupon the ndent filed 
C.M.A. No. 599 of 1949 to this Court, which is pending. With the appeal the 
respondent filed an application for an interim injunction to have effect during 
the pendency of OMA. Nc. 599 of 1949. The learned Judge, who heard this 
application refused to consider the main question which arose in the appeal, i.e., 
whether an injunction should or could have been granted by the District Judge, 
and passed an order which he thought a just and convenient one pending the disposal 
of the appeal, by issuing an interim’injunction upon terms ining the appellant 
ee lying for the passing of the final decree. It is against this order of the 
learn adie that this Letters Patent Appeal has been filed. Á 
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It has been argued by the learned advocate for the respondent in support 
of the order passed that the learned Judge was right in refusing to pass an order 
which would prejudice the hearing of the Givil Miscellaneous Appeal and that 
the only consideration in an application for an interim order is what is just and 
convenient. This argument however overlooks the fact that the learned udge 
could pass an order of interim injunction only under Order 39, rule 1, and that 
it was therefore iricumbent oŭ him, if he contemplated passing such an order, to 
consider whether Order 35 applied to the facts of the case. He had no jurisdiction 
to pass an order of injunction merely bécause he considered it to be in accordance 
with equity and good conscience ; for in the exercise of the appellate jurisdiction 
pies Court over moffussil proceedings he had no inherent power to pass such an 
order. 


The learned advocate for the respondent relies on a decision of the Calcutta 
igh Court in Gunabala Chowdhurani v. Hem Nalini Chowdhurani! ; but the learned 
Judges in that case do not say a word about Order 39 ; nor does their. judgment 
suggest that they considered whether that Order had any applicability to the fact 
‘before them. It is not quite clear that an order under Order 39, rule 1 would 
not have been applicable to the facts of that case, which were not quite the same as 
those before us, although there, too, the suit was one to set aside a decree on the 
ground of fraud. All that the learned Judges said which is at all material to the 
matter before us was 
“It was pointed out that having regard to the fact that the suit was for a permanent injunction 
the denial of a temporary injunction would be to defeat the object of this suit . . . The learned 
Judge has found that if a temporary injunction be refused, then ‘it will have ’, to use his own words 
the unfortunate effect of a denial of justice to a helpless widow ’,” 
The learned Judges thereupon dismissed the appeal without further discussion. 
It would appear. from Mulla that the Calcutta High Court holds the view that the 
powers of a Chartered High Court in the matter of issuing injunctions are not 
circumscribed by the provisions of this section (Order 39), but the Madras High 
Court has held that the eo has no inherent power to grant an injunction 
in cases not governed by er 39. That the High Court has no power in the 


exercise of its appellate jurisdiction from orders and decrees in moffussil 
courts to issue injunctions apart from the provisions of Order 39 was laid down 
by Bardswell, J., in Karuppaypa v. Ponnuswami?, in very clear e; and Varada- 


chariar, J., said very much the same in Murugesa Mudaliar v. amuthu Mudaliar®, 
One of us followed. that decision in Kuppammal v. Seetharama Atpar*, which was 
taken in Letters Patent Appeal and considered in Subramanian v. Seetharama®, in 
which it was held that this Court had no powers to grant interim injunctions in the 
exercise of its appellate jurisdiction aa the provisions of Order 39. In Sankara 
Aiyar v. Muhammad Ganni Rowther®, decided by Beasley, C.J. and Stodart, J., the 
learned Chief Justice said : : 

“ I very strongly take the view that, when a decree has been against a party who is himself 
secking to obtain an injunction, the Court has no jurisdiction tever..... to grant an injunc- 
tion on the ground that the property is in ofbeing wrongfully wld in execution». t 
the decree remains unreversed, it is a good decree and all steps in execution of it are perfectly legal.” 
With great respect, we entirely agree. 

As already stated, the appellant has obtained a preliminary decree for parti- 
tion; and he is entitled to continue the proceedings in that suit, to obtain a final 
decree, and to execute it. The suit does not relate at all to property although 
possession of suit property by the appellant may result in due course on the passing 
of a final decree in his favour. There is no question of any property in dispute in 
the suit being in danger of being wasted, damaged, or alienated, or of being 
wrongfully sola in execution of a decree. It follows that the learned Judge had no 
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jurisdiction to pass the order he did. It was necessary for him to consider 
whether Order 39 had any applicability to the facts before him, even though in 
doing so he would have decided the very question which arose in the Civil 
Miscellaneous Appeal itself. 

The appeal is therefore allowed with costs in this Court and before the learned 
Admission Judge, his order set aside, and C.M.P. No. 8923 of 1949 dismissed. The 
respondent is at liberty to withdraw the amount deposited by her in Court in fulfil- 
ment of the directions of the learned Judge. 

V.P.S. —_—_—- Appeal allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice BALAKRISHNA AYYAR. 
S. Devaraja Aiyar ..  Petitioner* 


v. 
Dr. N. Srinivasan and another .. Respondents. 
Civil Procaders Code (V of 1908), section 20 (b) and section 115 —Moaning of expression ‘voluntarily resides” 
in section 20 (b). 
ton ‘ vohm resides’ m section go (5) of the Code does not mean en: 
“ess Tne, opon on lati juriadicuon on the Court i aa 
finding of fact is arrived at by the a ication of a wrong principle of law or i i~ 
maae ae oe a Ar on record the Tigh Court will interfere in revision. ma 

Petition under section 115 of Act V of 1908, raying that the High Court will 
be pleated to revise the order of the Court o the Subordinate Judge of Tirunelveli, 
dated 14th August, 1948, in I.A. No. 35 of 1948 in unregistered O.S. General No. 15 
of 1948. f 

T. M. Krishnaswami Aigar for A. Balasubramaniam for Petitioner. 

N. R. Sesha Aipar for Respondents. 

The Court delivered the following 

Roney meg plaintiff is the petitioner. He alleged that the first defendant. 
had borrowed from him a large sum of money to meet the expenses of his education. 
and that the second defendant who is the father-in-law of the first defendant, was 
a surety for the repayment of this amount. The first defendant, it appears, is now 
employed in Kaperthala. The second defendant is a retired Inspector of Schools, 
Travancore, who it was alleged in the plaint was then residing at Vadakku Valliyur, 
Nanguneri taluk. In view of the fact that the first defendant lives in Kapurthala, 
the plaintiff applied under section 20 (b) of the Civil Procedure Code for leave 
of the Sub-Court at Tinnevelly to institute the suit against the first defendant in 
that Court also. The second defendant did not seriously contest that application ; 
but the first defendant did. He alleged that he and his wife were not living together, 
hat since they separated he and his father-in-law were on bad terms, and that 
his father-in-law had set up the plaintiff to institute the suit against him, and that 
the residence attributed to the second defendant in Vadakku Valliyur was not 
bona fide for the reason that the second defendant had ‘‘ assumed a residence at 
Vadakku Valliyur to give a semblance of jurisdiction to this Court”, and that 
“ he is living permanently in his substantial house at Nagarcoil even to-day.” 

The Village Munsif of Vadakku Valliyur was the only person called to give 
evidence on this question of the residence of the second defendant in Valliyur.. He 
deposed that “ D. 2 lives in Valliyur since the last one year and more. He lives 
in West Street. D. 2s daughter and servant lived with him. He lives there for the 
sake of his health ”. In cross-examination he admitted that the second defendant 
is a native of Nagarcoil, that he has a house and other properties in N i 
that his eldest son is employed as an Inspector of Schools at Nagarcoil, that his 
wife died at Nagarcoil, and that she never went to Valliyur. He however stood 
by his statement “ Since the last one year he lives here and goes to Nagarcoil ”’— 
a 
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apparently meaning that he used to make frequent visits to Nagarcoil. An explana- 
fon of such visits was furnished by him mee in the course of the evidence, ‘‘ People 
go to Nagarcoil because there is a good hospital there.” 

The learned Subordinate Judge considered that the expression “ voluntarily 
resides? occurring in section 20 (b), Civil Procedure Code, means “‘ permanent 
residence’? and not “ temporary residence”. He felt that this, matter was con- 
cluded by the decision in Musserwanjes Wadia v. Eleonora Wadial. ini 
the evidence in the light of thisdecision he came to the conclusion that it was clear 
from the answers of P.W. in cross-examination that the second defendant could 
not have been living at Valliyur even temporarily, let alone permanently. 

The view of the learned Subordinate Judge that the residence required by 
section 20 (b), Civil Procedure Code, is “ permanent residence ’”’ does not appear to 
be correct. So faras the Bombay case is concerned it must be stated that that deci- 
sion was given under the Divorce Act. As Tyabji, J., explained in an earlier case, 

“ The word ‘reside’ and ‘dwell’ have a narrow and more extended meaning according to the 
intention of the Legislature in the various Acts in which they occur. For the purpose of jurisdiction 
I think the authorities establish that, if a person has no permanent residence he may be said to dwell 
wherever he may be found.” 

I think we should proceed carefully before we apply the meaning appropriate to 
one enactment to another. 

So far as this Court is concerned there is a very scholarly discussion of the matter 
in the decision in Srimivasamurihi v. Venkatavarada Atyangar®. That decision makes 
it perfectly plain that even temporary residence is sufficient to confer jurisdiction. 
That decision was affirmed in Srintvasamurtht v. Venkatavarada Aiyangar*®. The 

uestion of law is in fact so clear that Mr. Sesha Aiyar, the learn te for 

e respondents, did not controvert the position that temporary residence would 
confer jurisdiction. He however strenuously argued that in the present case the 
learned Subordinate Judge has found as a matter of actual fact that the second 
defendant was not even a temporary resident, and that such a finding of fact should 
not be disturbed in revision. One difficulty in the way of this argument however 
is that it is perfectly clear that the learned Subordinate Judge came to a wrong 
conclusion of fact by applying a wrong principle of law. Besides, the conclusion 
of fact he has come to is manifestly at variance with the evidence on record. If 
the learned Subordinate Judge had stated that he did not believe P.W. 1, the village 
munsif, the position would have been different; but that he does not say. e 
deduces from the answers the witness gave in cross-examination that the second 
defendant could not have been living at Vadakku Valliyur even temporarily even 
though the answers given do not support the conclusion. The evidence of the 

i munsif leaves no room for doubt that for about one year before the institution 
of the suit the second defendant had been living in Vadakku Valliyur. Such 
residence is sufficient to give the Court jurisdiction. I also think that regard being 
had to the circumstances of the case leave should have been given to institute the 
suit against the first defendant also. To refuse leave would in effect be to deprive 
the plaintiff of any effective legal relief. 

Mr. Sesha Aiyar for the respondents argued that after bis petition was dismissed 
the plaintiff applied for refund of the court-fee, and that by this application he 
must be deemed to have acquiesced in the order that had been passed against him. 
I do not consider that this inference necessarily or even properly follows, because 
within the time allowed to him by law he has come up to this Court with a revision 
ae challenging the correctness of the order that had been made against him 

y the learned Subordinate Judge. 

In the circumstances the revision petition is allowed with costs here and in the 

Court below. 


V. P.S. —— Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justicz SATYANARAYANA Rao. 


The Rajanagaram vee Co-operative Society by its Secre- 
tary, Parthasarathi Pillai .. Appellant* 


, D. oak Í l 
P. Veerasami Mudaly j .. Respondent.. 
Contract—Sals by auction—Acceptancs of bid—Conditional acespiancs —Communicaiton of final acceptance 
ecessity. x 


In the case of a sale by auction, if there is no further condition of an approval or confirmation, 
ordinarily if the bid is knocked down, the acceprance is communicated by the acceptance of the 
bid in the presence of the bidder and no further communication would be necessary. If, however, 
the acceptance was conditional, the condition being that it is subject to the approval or confirma- 
tion by some other person, the acceptance is conditional acceptance and that has to be communi- 
cated and when once that conditional acceptance is communicated, there is no need or necessity 
for a further communication of the fulfilment of the condition. The communication of the accept- 
ance twice is not needed. 


A conditional acceptance has the effect of binding the highest bidder to the contract if fmally 
there is the approval or confirmation by the superior poron ındicated in the terms of the sale.. 
He cannot resile from the contract. It is not open to him to withdraw the offer as in the case of 
provisional acceptance and if there 1s approval the contract becomes concluded and becomes 
enforceable. i 


1 


The terms of an auction sale contained these words: ‘the sale will be kmocked down in 
favour of the highest bidder subject to the ap of the Mahasabha and the District Bank ’, 
The sale did take place and the plamtiff became the highest bidder im auction and deposited the 
necessary price money, and later on the bank took up the matter for consideration at its meeting. 
and approved of the sale, but it was not communicated to the plaintiff and no sale deed was 


On a question whether there was a concluded contract of sale, 


Held, that the communication of the approval of the Bank for the sale was not needed and 
that in the circumstances there was a concluded contract in the case. 


Appeal against the decree of the Court of the Subordinate Judge, Chittoor, 
in A. S. No. 142 of 1946 (A. S. No. 202 of 1945, District Court, Chittoor, preferred 
ney aa decree of the Court of the District Munsif, Sholinghur, in O.S. No. 35 

I ; 


S. A. Seshadri- Aiyangar and G. Ramalinga Reddi for Appellant. 
Ch. Suryanarayana Rao for Respondent. 


The Court delivered the following 

Jupoment.—This appeal by the defendant, the Rajanagaram Co-operative 
Society, is against the decree for en performance of a contract of sale granted 
in favour of the plaintiff by the lower appellate Court. The only question that 
has to be considered is whether there was a concluded contract in favour of the 
plaintiff for the sale of the property by the defendant to the plaintiff. 


The property in dispute was purchased on the 2gth May, 1941, by the defendant- 
society at an auction sale for a sum of Rs. 300 vids Exhibit P-1. In 1943 the defen- 
dant wanted to dispose of this property by public auction The terms of the auction 
sale are contained in Exhibit D-1, dated 17th June, 1943. Under clause 1 it is 
stated ‘‘ the sale will be knocked down in favour of the highest bidder subject to 
the approval of the Mahasabha (the defendant) and the Chittoor District Bank. 
There were also other conditions which have been laid down but it is unnecessary 
to refer to them as nothing turns on those conditions. The sale took place on the 
agrd June, 1943, and the plaintiff became the highest bidder of the property for 
a sum of Rs. 700. He deposited Rs. 175 on the date of sale with the sale officer 
and the balance of the price of Rs. 525 was deposited by him with the defendant 
on the 29th June,. 1943.. The.Chittoor District Central Bank took up’ the matter 
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for consideration at the meeting of its executive committee on the agth July, 1943 
and approved the sale (vide ibit P-4). This resolution however was not com- 
municated to the plaintiff and no sale deed was executed by the bank in favour 
of the plaintiff. c plaintiff, by his notice dated the 14th December, 1943, Exhibit 
P-g, called upon the defendant to execute a conveyance in his favour. There- 
upon the cancelled its previous resolution and directed a resale of the property 
by its proceedings of 15th December, 1943. The plaintiff instituted the suit there- 

- fore for enforcing the sale on the basis that there was a concluded contract in his 
favour. This was denied by the defendant in the written statement. 


The main contention urged on behalf of the defendant was that the contract 
did not become final and complete as the approval of the Chittoor District Central 
Bank was not communicated to the defendant. Under section 4 of the Contract 
Act it is claimed that even the approval should have been communicated like 
acceptance as according to the contention of the defendant that constitutes a final 
acceptance of the contract. This position was accepted by the trial Court and the 
suit was dismissed. On appeal the decision of the District Munsif was reversed 
_and the appellate Court granted a decree for specific performance of the contract 
in favour of the plaintiff. 


In this second appeal the same question has been strenuously argued on behalf 
of the defendant appellant by Mr. Somasundaram. His contention is that the 
approval constitutes acceptance of the offer by the defendant and unless that was 
communicated to the plaintiff there was no concluded contract. The question 
is whether this contention is sound. 


The defendant appointed a sale officer who, under the terms of Exhibit D-1 
was authorised to knock down in favour of the highest bidder the property subject 
of course to the approval of the Mahasabha and the Chittoor District Central 
Bank. No point was raised in the Courts below, and indeed it could not be raised 
before me, that this sale officer had no authority to accept any bid on behalf of the 
defendant. Further there was also no plea anywhere t ‘ieee was no approval 
of the sale by the Mahasabha, that is the defendant. The defendant should have 
known if there was no such approval and should have put that matter in the fore- 
front of the case if really there is any substance in that contention which is sought 
to be raised for the first time though faintly in the second appeal. The matter 
therefore for consideration is whether the sale officer, in knocking down the bid 
subject to the approval of the Bank, had or had not, accepted the offer of the plain- 
tiff subject to the condition of approval ; ever since the well-known decision of 
Payne v. Cave1, it has been establi ed that the position of an auctioneer is that 
of an agent of the vendor and that until the bid is knocked down, there is no con- 
cluded contract in favour of the bidder and the bidder was at liberty to withdraw 
his offer before it was accepted. To a similar effect is also the decision in Cooke 
v. Oxley*, If there is no further condition of an approval or confirmation, ordinarily 
if the bid is knocked down, the acceptance is communicated by the acceptance 
of the bid in the presence of the bidder and no further communication would be 
necessary. If however the acceptance was conditional, the condition being that 
it is subject to the approval or confirmation by some other person, what is the 
position? The acceptance in such circumstances, in my opinion, is conditional 
acceptance and that has to be communicated. Nobody suggest that in order 
to make the contract enforceable it is not nec’ ssary to have the approval of the 
person indicated in the conditions of the auction sale. The question is whether 
the approval also in such circumstances should be communicated to the bidder 
in order to conclude the contract, In my opinion the acceptance contemplated 
may be absolute or may be conditional and whet once that conditional acceptance 
is communicated, there is no need or necessity for a further communication of the 
fulfilment of the condition where the acceptance is a conditional acceptance. -The 
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communication of the acceptance twice is not needed. That is once when the 
conditional acceptance is made and again when the condition is fulfilled. That 
is the difference, in my opinion, between the line of cases of which Chitthobu Adsnna 
v. Garimalla Faggarayudu’ is an example and cases where the acceptance itself is 
postponed or is entrusted to some other n than the one who receives the bids, 
the receiver of the bids having no authority to accept the bids and knock down the 
sale. The latter category of cases are illustrated by the decisions in Muthu Pillai 
V. Secretary of State for India* and Somasundaram Pillai v. Provincial Government of Madras*. 
In Chitibobu Adsnna v. Garimalla Faggarayudu1, the bid was accepted subject to the 
approval and orders of the pects) agent. It was found that the auctioneer had 

authority to accept the bids. The contention urged by Mr. S. Srinivasa Aiyan- 
gar for the respondent was that there was no concluded contract as there was no 
communication of the acceptance by the superior officer as required by section 4 
of the Contract Act. The acceptance therein by the sale officer of the highest 
bid subject to the approval of the orders of the special agent was construed as an 
acceptance subject to a condition and that if that condition was fulfilled, 
there was a contract; but that no further communication of the su uent 
approval of the special agent was needed. On the other hand, in Muthu Pillai v. 
Secretary of State for India*, the confirmation of the sale and the acceptance of the 
bid were postponed till the receipt of the Collector’s order on confirmation, the 
Tahsildar who conducted the sale having no authority to accept the bids. It was 
therefore held that as there was no confirmation or cancellation of the bid by the 
Collector there was no concluded contract on the date of the auction and that the 
offer by the bid made by the defendant was never accepted. The decision in 
Chitibobu Adenna v. Garimalla Jaggarayudu! was referred to and was distinguished 
at page 69 where it is observed as follows : 


“ The facts of that case, are however, somewhat different to the present one. for when the sale 
was held there would appear to have been no prior stipulations as to what was going to happen, 
and finally the Amin who condusted the sale recorded as follows: ‘1st defendant bid the last bid 
for Rs. 150 and as no other bid for more than thatit (the sale) has been confirmed in the name 
of the highest bidder, subject to the approval and orders of the Special Agent’. Subsequently 
apparently the sale was by the Special Agent. Here we sce that there was a distinct 
statement that the sale been confirmed and was merely subject to a subsequent approval by 
the Special Agent and in these circumstances, it was held that there was as acceptance by tho 
prinçipal of the offer and, therefore, the contract was concluded. In the present case, however, 
thero been no such communication to the 1st defendant and he was distinctly informed that the 
sale would not be confirmed until the orders of the Collector had been received ; so that the order 
of the Tahsildar saying that the auction had been concluded in rst defendant’s favour cannot have 
the effect of altering t condition, namely, that the sale would not be confirmed until the orders 
of the Collector were obtained. Jn the present case no such orders were obtained and the sale was 
not confirmed., No doubt there was a very great delay on the part of the Collector in making up 
his mind whether the sale should be confirmed or not and it would probably have been open to the 
rst defendant, after waiting for a reasonable time to refuse to be bound by the contract.” 


In Somasundaram Pillai v. Provincial Government of Madras*, which also related 
to an auction sale, the Sub-Collector who conducted the sale did not accept 
the bids and could not as he had no power to accept the same. Under the terms 
of the sale which were approved by the Board of Revenue, he could only signify 
a kind of provisional acceptance whatever that expression might mean; but the 
final and actual acceptance rested with the Collector. The appellant who was 
the highest bidder in that case did not thereby acquire any rights under the sale as 
there was no concluded contract in his favour. e difference between provisional 
acceptance, conditional acceptance and absolute acceptance by the sale officer 
has been clearly pointed out by the learned Chief Justice at page 126. An absolute 
acceptance is where the sale officer, or the auctioneer as the case may be, is given 
full authority to accept a bid unconditionally. A provisional acceptance means 
that the auctioneer had only a right to receive the bids and pass them on to his 
superior who is the final authority to confirm and conclude the contract. In that 
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case the auctioneer acts merely as a sort of conduit pipe to convey the highest bid 
to the superior. Conditional acceptance has the effect of binding the highest 
bidder to the contract if finally there is the approval or confirmation by the superior 
person indicated in the terms of sale. He cannot resile from the contract. It 
is not open to him to withdraw the offer as in the case of a provisional acceptance 
and if there is approval the contract becomes concluded eH becomes enforceable. 
No further communication of the approval is needed as there is already a conditional 
acceptance when the bid was accepted. While referring to the decision in Chiti- 
bobu Adenna v. Garimalla! at page 127 this is what the learned Chief Justice says : 

“The learned Advocate-General has suggested that the decision of this court in Ctitibobu 
Adexna v. Garimalla Jaggerayedu! recognises that there can be in law a conditional acceptance 
which will constitute a contract. We have already indicated that where there is a conditional 
acceptance and the condition is subsequently fulfilled there is a contract and that was all 
that was said in that case. Certain occupancy rights in jeroyiti lands had been put for sale by 
public auction by the Amin of the Maharaja of Vizianagaram. Tho amin ted a bid subjece 
to the approval of the Special Agent. The Special Agent gave his approval whereupon the salt 
became irrevocable.” ` 
From what has been stated above it follows that the view of the lower appellate 
Court that there was a concluded contract in the present case and that the communi- 
cation of tbe approval by the Central Bank was not needed, is in my opinion, per- 
fectly correct. The decision of the lower appellate Court is therefore confirmed 
and this second'appeal is dismissed with ; . 

(Leave to appeal is refused). 

V.S. — Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. P. V. RAJAMANNAR, Chisf Justics, AND Mr. Justice BALA- 
KRISHNA AYYAR.: 
S. Venkataratnam .. Petitioner * 
U. 


G. Lalluram -. Respondent. 

Madras Buildings (Lease and Rent Control) Act (XV of 1946), S. 7 (1) and (2)—Right to evict 
during period of tenancy 

The opening words of S. 7 (1) of the Madras Buildings (Lease and Rent Control) Act makes 
it clear that even during the continuance of the tenancy a tenant may be evicted. It follows 
that provided any of the conditions laid down in S. 7 (2) of the Act is satisfied the landlord will 
be entitled to an order evicting the tenant even if the period of the lease had not expired, 

Petition praying that in the circumstances stated in the affidavit filed there- 
with the High Court will be pleased to issue a Writ of Certiorari calling for the 
records in Mis. App. No. 56 of 1949, Subordinate Judge’s Court, Vijayawada 
preferred inst the order of the Rent Controller, Vijayawada in HRSG. No. 51 
of 1949 and quash the proceedings therein. i 

M. S. Ramachandra Rao for'the Petitioner. 

D. P. Narayana Rao for Respondent. 

The Order of the Court was delivered by 


Ths Chief Justice. —The petitioner is the landlord and the contesting respondent 
is the tenant in whose favour a lease deed was executed on 16th July, 1943, by the 
i BEST of the petitioner for a period of ten years on a rental of 

. 16 per mensem. There is no dispute that there was default in the payment 
of rent on the date of the application for eviction, but the appellate authority has 
ismi the application on the ground that as the period of the lease had not 
expired, the terms of section 7 (2) of Madras Act XV of 1946 cannot apply. The 
appellate authority was clearly in error in so holding. The opening words of 





1. (1913) a8 M.L.J. 617. 
* Q. M. P. No. 1091 of 1950. $ esth April, 1950. 


490 THE MADRAS LAW JOURNAL REPORTS. [1950 


section 7, sub-section (1) makes it abundantly clear that even during the termination 
of the tenancy a tenant may be evicted in accordance with the provisions of that 
section. It has been held by this Court that it is not necessary to terminate the 
tenancy in accordance with the provisions of the Transfer of Prop Act before 
an application for eviction can be filed under section 7 of Madras Act of 1946. 
It o that provided any of the conditions laid down in section 7, userin (3) 
of that Act is satisfied, the landlord will be entitled to an order evicting the tenant. 
This case is not governed by the principle of the decision in Raju Chetti v. Jagannath- 
das Govindas}, Wick dealt with the case ofa composite lease of a cinema theatre 
executed after the commencement of Madras Act XV of 1945 and which contained 
special provisions as Sa payment of rent and made a special provision for 
re-entry in case of default. 

As the order of the appellate authority is vitiated by an error of law apparent 
‘on the face of the order it must be quashed. The application for'eviction is therefore 
granted. The petitioner will have his costs of this application. , 

(Memo of costs will follow). 

V. S. — Petition allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. Justro GovinpA MENON AND MR. Justice BASEER AHMED 
SAYEED. 
S. Ramaswami Chetty and another i .. Appellants * 
g D. pa 
B. Venkatarama Reddi : .. Respondent. 
Execution eourt—Poters of—Right to interest provided in decree—No rate of interest fixed by the 
decres—Power of the executing court te fix a rais and allow interest. 5 
Where a final decree. directs that the decree-holder be paid a sum of money with a charge pn 
tho pro arid that interest will be realisable under O. 94. r. 11, Civil Procedure Code but no 


rate is in the decree, it is not open to the executing Court to fix any reasonable rate of 
interest and direct the payment of that interest to the decrec-holder. 


Pankunni Menoa v. Raman Menon, (1931) I.LR. 54 Mad. 945: 61 M.L.J. 596, Followed. 


Appeal against the order of the Court of the Subordinate Judge, Chittoor, 
dated 12th July, 1947 in E.P. No. 3 of 1947 in O.S. No. 51 of 1940. 


S. A. Seshadri Atyangar for Appellants. 
C. A. Vaidyalingam and K."Ramachanda Rao for Respondents. 
The Judgment of the Court was delivered by 


Govinda Menon, J.—This is an appeal against the order of the Subordinate 
Judge of Chittoor in E.P. No 3 of 1947 in O.S. No. 51 of 1940 on the file of that 
Court. The preliminary decree in O.S. No. 51, directed the payment of a sum 
of money as maintenance to one Venkatarangamma who was the plaintiff in that 
suit with a charge on certain items of property which are now sought to be sold. 
The ibe ouaa in that suit are the contesting respondents now. The preli- 
minary decree came up in appeal to this Court in A. S. No. 178 of 1943 and Leach, 
C.J. and Shahabuddin, J., modified the same by enhancing the rate of maintenance 
from Rs. 75 a month to Rs. 100 a month. The charge allowed on certain properties 
was left intact. Since the judgment-debtor did not act according to the prelimi 
decree, a final decree was passed for sale of the properties on 6th July, 1946. It 
has to be mentioned that before the final decree was passed Venkatarangamma 
assigned her rights to Venkatarama Reddi, the present contesting respondent, 
and he it was who applied for getting the final decree and got it on 6th July, 1946. 


E. P. No. 3 of 1947 was an application by the assignee decree-holder who 
got the final decree in his favour, under Order XXI, ryle 16, Civil Procedure Code 


1. (1949) 2 M.L.J. 604. 
* A.A. O. No. 64 of 1948. . 7 “roth August, 1940. 
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praying that the schedule properties may be sold for the realisation of the amount 
due under the decree. The application was resisted by the judgment-debtors 
on the ground that though the decree stated that the decrec-holder was entitled 
to subsequent interest as may be payable, under rule 11, of Order Civil Pro- 
cedure Code on the decretal amount, there was no rate of interest fixed and there- 
fore the claim of the assignee decree-holder for interest on the decree amount is 
not sustainable. Order 94, rule 11 only allows the award of interest but does not 
fix any rate of interest and it is left to the Court to fix the reasonable interest or the 
contract rate between the parties and since the final decree also does not mention 
any rate of interest, it was contended for the judgment-debtors before the lower 
Court that no interest could be awarded in favour of the assignee decree-holder. 
The learned Subordinate Judge did not accept this contention but held that the 
plaintiff can claim interest on the amount claimed by him from the date of the 
final decree., The learned Judge did not give any authority for his view but held 
that the decree-holder was entitled to interest. Aggrieved by this decision of the 
learned Judge, the judgment-debtors have preft this appeal. 


The only question that need be considered is whether, if a decree directs the 
payment of interest but does not stipulate the rate of interest payable, it is open 
to the executing Court to fix any reasonable rate of interest and direct the payment 
of that interest to the decree-holder. Learned counsel for the appellants contends 
that the executing Court cannot add to the decree by peig a rate of interest and 
he relies on the observations at page 962, 966 and 968 of the decision in Pankunni 
Menon v. Raman Menon1. In that case four Judges forming the majority of a Full 
Bench of five were of opinion that where a decree allows the payment of mesne 
profits but does not fix the rate of interest on the profits realised Gy the persons in 
wrongful pee then it is not open to the executing Court to award any interest 
at all or fix any reasonable rate as that Court may deem fit. At page 962 of the 
report Anantakrishna nee J., with whom the three other learned aides. Beasley, 
G.J., Ramesam, J. and Sundaram Chetti, J., agreed, observes as follows : 

‘(As already mentioned, it is a question of the construction of the final decree in each case, whether 
the same either specifically or hy necessary reference to the document referred to by it, awards, and 
fixes the rate of interest ; but, when the final decree does not award interest in that manner, it is 
clear that it is not open to the executing Court to fix the rate of interest and then to execute the decree 
allowing interest ”. £ 
At page 966 the learned Judge observed as follows : 

“ Such a decree is open to appeal in the manner provided by the Code; but unless appealed 


against, at the stage when the excuton of the same us sought, the executing Court could not award 
interest or fix the rate of interest when the final decree is silent on those matters.” 


Again at page 968 the following passage occurs : 


“Tt is clear that the executing Court would not be warranted in fixing the rate of interest, when 
the Court which passed the decree fixing the amount did not do s0 ”. 


Mr. Ramachandra Rao for the respondent contends that this decision is not appli- 
cable to the facts of the present case because what was decided there was that when 
no interest is fixed for mesne profits it is not open to the executing Court to fix the 
interest. The definition of mesne profits in section 2, clause (12), Civil Procedure 
Code is to the effect that it includes profits when the person in wrongful possession 
of the property actually received or might with ordinary diligence have received 
therefrom together with interest on such profits etc. i.e, when the words “ mesne 
profits” are used, the expression connotes not only the profits which the person 
in wro possession realised or obtained but it includes interest on that sum 
during the period the wrongful possessor had the use of the profits. Therefore 
when the final decree in that case said mesne profits would be allowed it is tanta- 
mount to saying that the profits realised by the wrongful possessor along with interest 
thereon will be paid over to the succeasful claimant. The proper interpretation 
to be put upon it is that the final decree provided for the payment of a sum of money 


; ee mrs | 
t. (1931) 61 M.LJ. 596: LLR. 54 Mad. 955 (F.B.). 
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as the profits realised together with interest thereon. There was an absence of 

any direction regarding the rate of interest to be fixed. - We are unable to find 

any distinction between the facts of that case and the facts of the present case. As 

already stated, in the present case the final decree directed that the decreeholder 

be paid a sum of money with a charge on the property and that interest will be 
isable under Order 34, rule 11 but no rate was fixed. 


Learned counsel for the respondent invited our attention to a decision of the 
Allahabad High Court in Collector of Moradabad v. Kanhayalal, where it is stated 
that in a case where the decree is silent as to interest, but the Court executing the 
decree is the same which passed the decree, it is open to the Court to allow interest 
‘In execution poaa or the period during which proceedings remained stayed 
on the application of the judgment-debtor pending ap from the decree. e 
attention of the learned Judges of the Allahabad High Court was invited to the 
decision in Pankunni Menon v. Raman Menon*, and the learned Ju said that they 
agreed with the decision of the Madras High Court. But on the facts of the parti- 
cular case they were of opinion that since the judgment-debtor by means of obtaining 
the stay order prevented the decree-holder from having the use of the property, 
it is open to the latter to claim the amount of interest principally by way of damages. 
The learned Judges have not cited any authority for the view which they have 
expressed. We do not think any useful guidance can be obtained from the decision 
in Collector of Moradabad v. Kanhayalal! for a correct conclusion of the present case. 
The Full Bench of the Madras High Court, as we have already stated, covers the 

int here and we are bound by it. We therefore are of opinion that the learned 

ubordinate Judge was not right in allowing interest on the decretal amount since 

no rate of interest was fixed in the final decree. The appeal is therefore allowed 
with costs, 

In passing, we may mention that the non-fixation of the rate of interest should 
‘be deemed to have been a mistake committed by the officer who was responsible 
for drafting the decree and it is open to the transferee decree-holder even now to 
apply to the Court which passed the decree to have that decree amended and brought 
into conformity with the intention as gatherable from the passing of the final decree 
and if the Sub-Court amends the decree by allowing a reasonable rate of interest 
it is then open to the assignee decree-holder to execute the same against the charged 
properties. : 

V. S. - — Appeal allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice PANCHAPAKESA AYYAR. 


H. S. Vodayar .. Petitioner * 


v. 
The Vijaya Bank, Ltd., by its Secretary B. Mahabala Shetty 
and another .. Respondents. 
Cunl Procedure Cods (V of 1908), Sections 94 (6) and 151 and Order 21, rule 58 (2}—Pomer of Court 


jn claim suit to stay sale ın execution of in a snt against third party 


A Court can under Section 94 (e), Order a1, rule 58 (2), and section 151, Civil Procedure Code 
stay a sale in execution of a decree in a sult against a ird party pending the disposal of a suit filed 
under Order 21, rule 63, Civil Procedure Code by a claimant to the properties brought to sale against 


the claim order. 

[Order for stay made on condition of the petitioner giving adequate security for possible loss 
“c the decree-holder.] : 

Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the order of the Court of the District Munsif, Mangalore, 


dated 17th March, 1949, in R.I.A. No. 468 of 1949 in O.S. No. 84 of 1949, etc. 
Paes Eat E LE a E 
1. LLR. 1944 All. 


379: (Œ.B.). 
a. (1931) 61 MLL.J. 596 : I.L.R. 54 Mad. 955 i 
* Q.R.P. No. 753 of 1949 and.Q.M.P. Nos. 3805 and 4693 of 1949. ` r4th August, 1950. 


, 


In VODAYAR v. THE VIJAYA BANK TÐ. 498 


B. Pocksr and A. Achúthan Nambiar for Petitioner. 


S. Ramtpya Nayak for Respondents. 
The Court delivered the following 


JuDGuent.—This revision petition raises an interesti question of law, namely, 
whether a mofussil Court can, under section 94 (e), Civil ure Code or Order 
21, rule 58 (2), Civil Procedure Code or section ae Civil Procedure Code stay 
a sale in execution of a decree in a suit against a thir party pending the disposal 
of a suit filed under Order 21, rule 63, Civil Procedure Code by a claimant to the 
properties brought to sale against the claim order. 


The petitioner, Vodayar, claimed one machine of a rinting press attached 
by the Vijaya Bank, respondent 1, as belonging to the 2nd respondent, the Bada- 
vara Bandlu Press, the judgment-debtor in O.S. No. 371 of 1948 on the file of the 
District Munsif, Mangalore, to be his and filed a claim petition, R.I.A. No. 1256 
of 1948, under Order 21, rule 58, Civil Procedure Code. That petition was dis- 
missed. ‘Thereupon he filed a claim suit (O.S. No. 84 of 1949) under Order 21, 
rule 63, Civil Procedure Code for staying the sale of the printing machinery attached 
under the decree in O.S. No. 371 of 1948 pending the di of O.S. No. 84 of 
1949 on such terms as the lower Court deemed fit. The lower Court considered 
that it had no jurisdiction to stay the execution of the decree or sale under section 
94 (4) or section 151, Civil Pr ure Code or Order 21, rule 58 (2), Civil Procedure 
Code and dismissed the application. Hence this revision petition. Rajagopalan, 2: 
granted interim stay of further poe in execution of the decree in O.8. 
No. 371 of 1948 on gist May, 1 in C. M. P. No. 3805 of 1949, filed by the peti- 
tioner, Vodayar. GMP. No. Asa of 1949 is filed by the Vijaya Bank to vacate 
the interim stay. 

I have perused the entire records and heard the learned counsel on both sides. 
The learned Counsel for the petitioner before me that a claim has been held 
in Krishnappa Chetti v. Abdul Khader Sahib1, to be only a continuation of a claim 
petition, and that a stay of sale can be granted, under Order 21, rule 58 (2), 
Civil Procedure Code and sections 94 (e) and 151, Civil Procedure Code on iol: 
terms not only in a claim petition but also in its continuation in a claim suit, as the 
sale is onl postponed “ pending the investigation of the claim or objection” in 
detail in the claim suit. I © Even if Order 21, rule 58 (2), Civil Procedure 
Code and section 94 (e), Gal Procedure Code do not apply, I think that the Court 
will have ample power under section 151, Civil Procedure Code in cases like these, 
to grant a stay of execution or sale on terms calculated not to injure the interests 
of the decree-holders. The lower Court was, in my opinion, wrong in saying, 

“ The execution of a decree cannot be stayed under section 151, Civil Procedure Code.” 

The rulings in Ankalu Reddi v. Chinna Ankalu Reddit, Ahmed Abdul Sukkoor 
v. Vallabhadas Kanji Firm*, Galstaun v. Dinsha*, Fitzholmes v. W. am’, Sardarni 
v. Harnam* and Hirambho Nath Banerji v. Sarojini”, show that the Court has 
got a power to order stay of execution, though within narrow limits, under 
section 151, Civil Procedure Code also. The ruling in Ahmed Abdul Sukkoor 
'v. Vallabhadas Kanji Firm?, shows that this power extends also to the mofussil 
Courts, and I too agree. Varadacharyulu v. Narasimhacharyulu®, relied -on by 
the learned counsel for the respondent, cannot be preferred, in my opinion, 
to these rulings, especially when we are concerned with a prayer for stay 
of sale in a im petition which isa continuation of the suit, and Order 21, 
rule 58 (2), Civil Procedure Code and section 94 (s), Civil Procedure Code also 
will apply. A court of justice, equity and good conscience must have powers 
to pass such orders as may be necessary for the ends of justice, or to prevent 
abuse of the process of the Court,- under section 151, Civil Procedure Code. If, 

cee 
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for instance, an attached family heirloom, or elephant or or painting, having 
a great sentimental value for the claimant, is to be sold while his claim suit against 
a claim order is pending, it may become impossible for the claimant to recover 
it, and there will be great injustice caused to the claimant, if he eventually succeeds 
in hissuit. That will apply also to many other cases. After all, the decree-holder 
is concerned, as the learned counsel for the decree-holder frankly admitted in this 
case, only with safe ing hisown interests. The learned counsel for the respondent 
decree-holder said that the printing machinery in question will deteriorate and 
come down in value, if not sold at once, and that if stay of sale is ted, there 
must be provision made not only for the continuation of the a ent of this 
machinery but also for providing immovable pro security for Rs. 1,500 (the 
decree is for some thousands) in order to safe his interests againt depreciation 
etc. I consider this request to be proper. 


I, therefore, set aside the order of the lower Court refusing stay of this sale, 
and pass a conditional order of stay of sale, under Order 21, rule 58 (2), Civil Pro- 
cedure Code and sections 94 (2) and 151, Civil Procedure Code. In case the peti- 
tioner furnishes immoveable property security for Rs. 1,500 to the satisfaction of the 
learned District Munsif, Mangalore, by 3 p.m. on 15th October, 1950, to provide 
for pon injury to the decree-holder by staying the sale, the petition will be allowed 
without costs, and stay of sale will issue, and the attachment of the machinery 
will continue ; but, if the petitioner fails to furnish the said security by the sale 
date, this petition will stand dismissed with costs. C.M.P. No. 4693 of 1949) is 
dismissed without costs. No orders are necessary in C.M.P. No. 3805 of 1949 which 
is closed without any orders as to costs. 


V.S. — Ordered accordingly. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sussa Rao. 
Ali Kutty ..  Petitioner* 


v. 
Parappil Madhava Menon and another .. Respondents: 


Malabar Tenancy Ae of 1930), Section 3 (w) (1) and (x) and Madras Tenants and Ryots 
Protection Act (XVII of 1 \—Verumpattamdar in possession of chy lands where Modan paddy is grown 
If a “tenant” entitled to apply for stay under Madras Act XVII of 1946. 

The word ‘paddy’ in the definition of ‘‘ wet land” in the Malabar Tenancy Act must be 
confined to that kind of grain which is understood by the people of the locality as paddy in the 
ordinary sense of the term. From the mere fact that in some portions a kind of crop which is 
described as Modan paddy is grown, it cannot be held that the land is adapted for the cultivation 
of paddy. 

A verumpattamdar in pomession of dry lands wherein Modan paddy is grown in different portions 
in different years is not in possession of land adapted for the cultivation of paddy and is not a tenant 
within the meaning of the Malabar Tenancy Act, and so not entitled to apply for stay under 
Madras Act XVII of 1946. : 

Petition under section 115 of Act.V of 1908 praying that the High Court 
will be pleased to revise the order of the Court of the District Munsiff, Parapa- 
nangadi, dated 18th October, 1948 in I. A. No. 584 of 1948 in O.S. No. 60 of 1948. 

N. R. Sesha Aiyar for Petitioner. 

S. Venkatachala Sastri for Respondents. 


The Court delivered the following 


UDGMENT :—The only question that arises in this revision is whether the 
titioner is a tenant within the meaning of Madras Act XIV of 1930. The learned 
istrict Munsiff held that he was not a tenant and therefore dismissed the application 

for’ stay under Madras Act XVII of 1946. The petitioner is in possession of 
certain dry lands wherein prec millets, gingelly, Modan paddy are grown in 
different portions of the land in different years. He came into possesssion of the 





* QR.P. No. 155 of 1949. 14th July, 1950. 
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suit lands under a verumpattam chit dated 21st December, 1920. In section g (w) 
(1) of the Malabar Tenancy Act “ verumpattamdar ”” is defined as follows : 
“Verumpattamdar” means a tenant other than a kanamdar of Kuzhikanamdar of a holding, 
for agricultural purposes, which includes wet lands, and may or may not include other lands.” 
“ Wet land ” is defined to mean “land which is adapted for the cultivation of 
paddy’? The learned District Munisiff after a consideration of the various 
circumstances, having regard to the nature of the land and the crops raised on the 
land, held that the land was not adapted for the cultivation of paddy. 


Mr. Sesha Aiyar, the learned counsel for the petitioner contends that the said 
finding is contrary to the admitted facts of the case and also to the other findings of the 
learned District Munsiff. No doubt the learned District Munsiff observes at one 

of the judgment that Modan paddy is inferior in quality to the ordinary paddy 
and is grown in dry lands as a dry crop. But having regard to the definition of 
“ verumpattam ” and “ wet land” I am also inclined to agree with the learned 
District Munsiff that the definition “ wet land ” is not intended to cover a land 
wherein only Modan paddy, a species of dry crop israised. It may safely be assumed 
that the authors of this Act knew that Modan paddy though described as paddy was 
really a kind of crop raised on dry lands. The word “ paddy ” in the definition of 
“wet land ” must therefore be confined to that kind of grain which is understood 
by the people of the locality as paddy in the ordinary sense of the term. From 
the mere fact that in some portions a kind of crop which is described as Modan 
aay grown, it cannot be held that the land is adapted for the cultivation of 


Agreeing with the lower court, I dismiss the revision petition with costs. 

V.S. —— Petition dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Prusent :—Mr. Justice Maor. 
R. M. Kandaswami Mudaliar ..  Petitionsr.* 

Provincial Small Causs Courts Act (IX of 1887), section 25—Smeall cause suit tried along with original 
suit—Common evidence and joint decres given—Appeals—Revision under the Small Cause Courts Act in respect of 
decree in the small cause swit—Competency. 

A malli cause suit loses its character as such immediately it is withdrawn to the original 
side and tried along with an original suit. 

Where three small cause suits filed by the plaintiff spans three different defendants were by 
consent taken and tried along with an original suit filed by tho same plaintiff and there were common 
defences and they were tried on common evidence a joint decree against four separate main 
defendants was also given, on the question whether pending a regular appeal by plaintiff a revision 
filed under section 25 of the Provincial Small Cause Courts Act against the decree in the small 
cause suit would be proper. 

Held: that a small cause suit could not continue in the category of small causes once it was 
taken on to the original side and disposed of along with an original suit. Hence the revision peti- 
tions should be returned to be re-presented as appeals on which an ad valerem foe should be paid. 

Petition under section 25 of Act IX of 1887, praying that the High Court 
will be pleased to revise the decrees of the Court of the Principal Small Cause 
Judge, Vellore, in S. C. S. Nos. 856, 1046 and 1073 of 1948, respectively. 


B. V. Viswanatha Atyar for Petitioner. 
The Court delivered the following S 


Jopomenr.—I do not think there is any need to issue notice on these three 
civil revision petitions. They arise out of three small causes suits filed by the 
plaintiff to recover moneys from three different defendants. These suits were by 
consent taken on to the na side, filed and tried along with O. S. No. 474 of 1948, 
by the District Munsiff of Vellore, a suit filed by the same plaintiff to recover a 
larger sum from another defendant. There were common defences and defendants 
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2 to 6 were impleaded on a contention that they were partners along with the 
plaintiff who claimed to be the sole proprietor of a business to whom these defendants 
were indebted. The learned District Munsiff tried all the four suits together on 
common evidence and gave the plaintiff and defendants 2 to 6 a joint decree against 
the four separate main defendants. Plaintiff has filed a regular appeal in O. g No. 
474 of 1948 in the District Court, Vellore, and he has come by way of revision 
under section 25 of the Principal Small Cause Courts Act to this court to revise 
the judgment so far as it relates to the decrees passed in the small cause suits.. 


It would be manifestly inconvenient if not absurd for this Court to revise 
this very judgment which is pending regular appeal before the District Court. 
Technically the learned advocate who filed these petitions here in time may be 
correct, as if he filed regular appeals from decrees which on their face purport to be 
small cause decrees they may be liable to summary rejection on admission. 


-It is obviously desirable that from one judgment there should be either an 
apptal or a revision. The confusion has arisen by the District Munsiff, when he 
decided to try small cause suits along with an original suit by consent of parties, 
not giving the small cause suits original side numbers and trying them all as original 
suits. A small cause suit loses its character as such immediately it is withdrawn 
to the original side and tried‘ along with an original suit. Nor can I see anythi 
in the Provincial Small Cause Courts Act which is against this commonsense an 
practical view. The learned advocate for the petitioner is quite agreeable to the 
return of these civil revision petitions to him for presentation before the District 
Court, Vellore, as appeals on which the ordinary ad valorem Court-fee should be 
paid. They have been filed in this Court in time and it cannot be said that the 
petitioner has chosen, in view of confusion in existing practice, a wrong remed 
or forum. I am quite unable to see how a small cause suit can continue in this 
category once it is taken on to the original side and disposed of along with an 
original suit. When this is done the small cause suit should be re-numbered as an 
original suit. The District Court is directed to admit these civil revision petitions 
if presented properly stamped and give them a disposal along with the connected 
appeal pending on its file. In these petitions three separate typed copies of the 
lower court judgment each covering 63 pages of copy stam paper have been 
filed. This has involved a wholly unnecessary wastage of paper and expense. 
In filing appeals against a common judgment such as this in my opinion it would 
have been quite sufficient if the plamtiff had filed only one copy of the judgment 
for the four appeals with of course separate decree copies. The leave of the Court 
in a case of this kind could quite easily be RARA to file only one copy of the 
judgment for appeals arising out of it One month’s time is given from this date 
to present these petitions as appeals in the District Court. The papers will be 
returned to the advocate and a copy of this order also sent direct to the District 
Court, Vellore. 


K.C. 





Petition ordered to be returned. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


. Present :—Mnr. JusricgE SOMASUNDARAM. 
Ratnasami Pillai -. Appellant™ 
D. 
Kathija Bivi Ammal .. Respondent. 
Wil—Construction— i Abkseluis rights guanted to dawghicr—Power to alienate only im case r 


Principlas—. 
debts— Whether cuts down the absolute estate—Further disposition regarding dsvointion of property afler daughter's 


. The cardinal principle which governs the true construction of a will is to find out from the words 
used what exectly was the intention of the testator, whether there are clear and unambiguous dispositive 
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words and if they are attem to be controlled or qualified by any general expression of intention.. 
{Cielo necemary 18 ace whether any technical word of words of knows Tegel import have been aed 
and if so legal effect must be given to it. a 

A will after setting out the properties of the testator and the debts roceeded as follows : ‘‘ After 
my lifetime my daughter X shall take all my immoveable and moveable pr ies with absolute 
night” (aras airig a yau? wargo yg) and alo added “if there be any debt after my 

ifetime (my daughter) shall sell the land ‘only to discharge the debt and she should not alienate 
the same for any other purpose” and “my daughter K shall get theso properties after my lifetime 
with absolute rights. After her lifetime her grandson Ratnaswami shall get the properties’. 

Held :-That by the use of the words “ aotea sa Sr d grr Aa a aw y ng ao the _ testator 
gave an absolute estate to his ter and the recital regarding the restriction on alienation was 
invalid and it did not cut the absolute estate given to her in the earlier dispositive words of the will. 

Held further, that as regards the recital pertaining to the grandson aking atier the daughter, 
it was at best a provision for devolution of the property after the death of the ughter and was not 
intended to limit the character of the estate given earlier to the daughter. ` 


Appeal against the decree of the Court of the Subordinate Judge, Mayuram 
in A. S No. 44 of 1946, preferred against the decree of the District Munsiff’s Court, 
Mayuram, in O. S. No. 291 of 1945. 

S. Swaminathan for Appellant. 

G. R. Jagadisan for Respondent. 

` The Court delivered the following 

Jupoment.—The pee is the appellant in the above second appeal. The 
question involved in the appeal is one of construction of the will, Ex. P-1, in the 
cáse.. It was executed by one Vithilingam Pillai on 5th May, 1915.. The donee 
under the will was his daughter, Kathayi, and the plaintiff is the grandson of the 
said Kathayi. The will, after setting out the properties he had and the debts, 
proceeds to state as follows: 

“| After my lifetime my daughter Kathayi shall take-all my immoveable and moveable properties 


with absolute rights (actas si Sere gta gece learyn g). If the said mortgage debt is not dis, 
charged during my hfetime the said debt shall be discharged Kathayi. Myo ies shall be’ 
ese 


r 


paf atnaswami, of my daughter, Kathayi aa eo of Maria i of East Tanjore. 
arrangements shall take effect after my lifetime. My daughter Kathbayi shall get these ies 

after my lifetime with absolute rights. Aker her lifetime, her grandson Ratnaswami get the 

properties.” ` 


It may be mentioned here that the testator signed the will on the first page which 
ends with the portion relating to description of properties, and after the signature 
of the testator, the following recital : : 

“ If there be any debt after my lifetime Kathayi shall sell the land only for the discharge of that 
debt and she should not alienate the same for any other purpose” 
was added. Similarly, the recital already mentioned, viz. : 

“ my daughter Kathayi shall get these prepeda after my lifetime with absolute rights. After 

her lifetime her grandsoh Ratnaswami shall get the properties,’ 
was added on the next page‘after the will was signed and attested. The question 
now is what was the estate that was conferred on Kathayi, whether it was only a 
life estate or an absolute one. Both the Courts below have held that it was an 
absolute estate that was conferred on Kathayi and dismissed the plaintiff’s suit. 


In appeal it was contended by Mr. M. S. Venkatarama Aiyar for the appellant 
that the recital which was subsequently added on the first rohibiting the 
donee from selling the land except for the discharge of the debt clearly indicates 
that the testator intended’ to give only a life estate. He further contends that the 
gift over to the grandson, Ratnaswami Pillai, the plaintiff herein, is another indi- 
cation that the’testator wanted that the properties should on to him and that 
he should perform the obsequies. His contention is that if there be two conflicting “ 
clauses, viz., granting of an absolute estate earlier and restriction as to alienation 
later, the latter clause must prevail and therefore the estate that was conferred 
in this case was only a life estate. The contention of learned counsel for the res- 
pondent is that the dispositive words used by the testator are ave 6 ++ Sys ger 
clearly indicating an absolute estate and any other clause must be construed to be 


498 ' THE MADRAS LAW JOURNAL REPORTS. ` [1950 


repugnant and therefore the clause restricting alienation is invalid. In any event, 
it should not be taken more than as a mere direction to the donee. The question 
now is which of the two constructions is correct. 


It is a well settled principle that in the matter of construction of a will, the 
will of one testator cannot be construed by reference to that ofanother. As observed 
by Joyce, J., in Sanford v- Sanford}, the true way to construe a will is to form an 
opinion apart from the decided cases and then to see whether these decisions require 
any modification of that opinion ; nor to begin by considering how far the will in 
question resembles other wills upon which decision has been given. 


As pointed out by Venkataramana Rao, J., in Ananthasayanam Naidu v. Kondappa 
Naidu? : 


“Tt is better to remember the rule so often laid down that each will must be construed by 
itself and all the light that can be got from the decisions serves only to show in what manner the 
principle of reasonable construction have by Judges of high au ority been applied to cases more 
or less similar—vide the observations of Lord Charcellor „Selborne in Waite v: Littlewood ®, 
Therefore without reference to cases it is the duty of the Court to ascertain what is the exprer ed 
intention of the testator and whether there is anything in law to preclude effect being given to tho 
said intention. The intention has to be collected from the words used in the will having regard to the 
facts and circumstances respecting persons to which the will relates.” ‘ ‘ 


Tt has also been held by the Privy Council in Raghunath Prasad Singh v. The Deputy 
Commissioner, Partabgarh® : , i 


“ Attempts on the part of the testator in India to restrict devolution of properties which 
he bequeaths to'a legatee absolutely and to prevent alienations of such roperties are quite ccmmon, 


and wills containing such provisions have ofien come up for decision before the Board. The question 
for determination has always been whether there are dispositive words creating an estate of ibheri-- 
tancr, in the first instance ; and ifso, whether the subsequent restrictive clauses are mfficient to 
displace the effect of such dispositive words or whether such subsequent clauses are merely repug- 
nant to the absolute estate.” 
Their Lordships quote the following observations of the Board in Mussammat Sasiman 
Chowdhurain v. Shibnarain Chowdry® : 

“Tt is always dangerous to construe words of one will by the construction of more or less 
similar words in a different will which was adopted by a Court in another case ’’. 
The cardinal principle therefore which governs the true construction of a will is to 
find out from the words used what exactly was the intention of the testator, whether 
there are clear and unambiguous dispositive words and if they are attempted to be 
controlled or qualified by any general expression of intention. It is also necessary 
to see whether any technical words or wards of known legal import have been used 
and if so we must give legal effect to it. In this case it is quite clear from the 
words used in more than one place, that Kathayi should take, the properties with 
absolute rights evi» a 34da m. These are clear dispositive words conferring 
an absolute right on the legatee.- This is mentioned not only in the first instance 
but later on also in the recital that was added, we get the same words that she 
shall get these properties after his lifetime with absolute rights. There can be no 
doubt therefore that the intention of the testator was to give it to her absolutely 
and the legal effect of the words evs» #185 dee is that the donce takes it 
absolutely. The question therefore is how far the words restricting Kathayi 
from selling the lands for any purpose other than for discharging the debt cuts 
down the absolute interest already conferréd on her. Following the principle 
laid down in Lalit Mohan Singh Roy v. Chukkum Lal Roy® which is followed in Petha- 
perumal Pillai v. Thangathammal’, I hold that the subsequent restrictive clause is 
repugnant and is therefore invalid. 


As regards the recital that after her lifetime, her grandson should get the 
properties, it is at best a provision for devolution of the Property after her death 
-T. (1901) 1 Ch. 939. tan. - (1922) 42 M.L.J. 492 : L.R. 49 LA 25: 
2 (r840 1 MLL J. 212 at 915.7- ww R. ı Par: oe ety R 
g- (1872) 8 Ch. Ap. 70 at 73. 6. (1897) L-R. 24 TA. 76: 24 Cal. 834 
4. (1929) 58 M.L-J. 1 :LR. 56. I.A. 372: (2G). 
LER. 4-Luck. 483 (P.C.), ` 7. 11949) 1 M.LJ. 389. 
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and is not intended to limit the character of the estate given by the earlier: bequest 
in favour of his daughter. On a reading of the will as a whole I hold that the 
intention of the testator was to give an absolute estate to his daughter and the 
recital regarding the restriction on alienation is invalid and it does not cut the 
absolute estate given to her earlier. 

From the facts set out in the judgments of the Courts below it is clear that the 
appellant participated in transactions with regard to the property involved in the 
suit and an issue was raised whether the plaintiff was estopped from claiming this 
property. The first Court held against the defendant that there was no -estoppel 
and the respondent argued the point before me. But in the view I have taken, 
I consider it unnecessary to deal with that question. 

I agree with the conclusions arrived at by the Courts below and dismiss the 
second appeal with costs. 

K.C. — Appeal dismissed, 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justia VIBWANATHA SASTRI. 


T. V. Sundaram Ayyangar & Sons, Ltd., Mathurai, through its 
Managing Director, T. S. Rajam and others .. Petitioners* 
f4 


The Province of Madras, through the District Collector of Mathurai 
and another .. Respondents. 

Court-Fees Act (VII of 1870), Shon 17—Suits against Government and an agent by owner of cars 
Jor recovery of amounts paid as licence fees tunce over—Cowrt-fes f to be paid twice. 

The plaintiff firm owning a fleet of motor cars obtained licences on payment of licence fees to 
the Government through its agent defendant 2, but again had to pay the licence fees in respect of 
the same vehicles to Government the first defendant who threatened to prosecute them if it was 
not paid. So the plaintiff firm instituted suits against Government and against the agent for 
recovery of the amounts alleged to have been paid by the plaintiff twice over. On the question of 
the proper court-fee under section 17 of the Court-Fees Act, 

Hild : That in the present case the suits could not be said to have embraced two or more distinct 
subjects within the meaning of section 17 of the Court-Fees Act. 


If two suits were to be filed, an anamolous result will follow in that there may be contradictory 
findings in the two suits. It is to avoid this anomalous result that Order 1, rule 7, Civil Procedure 
Code permits the joinder of the defendant» against whom relief is claimed in the alternative in order 
that the question as to which of the defrndants is-liable and to what extent may be determined not 
only as between the plaintiff on the one hand and the defendants on the ather, but as between 
defendants inter se. 


Hence no additional court-fee need be paid. 


Petitions under section 115 of Act V of 1908, raying that the High Court 
will be pleased to.revise the order of the Court of the Subordinate Judge, Mathurai, 
dated 27th November, 1948, in O. S. No. 62 of 1947 and g6 and g7 of 1948, 
respectively. 

N. R. Govindachari for Petitioners. 

The Government Pleader (K. Kutti Krishna Menon) for Respondents- 

The Court delivered the following ' 

Jupcment.—The question raised in these civil revision petitions relates to 
the proper Court-fee payable by the plaintiff on the plaints in three suits filed in 
the Court of the Subordinate Judge of Mathurai. The plaintiff is a company 
which owns a fleet of motor vehicles. The plaintiff’s case is that it entrusted the 
sums necessary for the payment of license fees and the obtaining of licenses for its 
vehicles to its agent, the second defendant, with a direction that the money should 
be paid to the first defendant, the Government, and licenses should be obtained. 
Receipts for the payment of the fees as well as the licenses in respect of the vehicles 
purporting to be ‘issuéd by the duly authorised officer’ of the Government were 





* CR.P. Nos. 1819 to 1821 of 1948. ' 22nd February, '1950- 


63 


500. : ” THE' MADRAS LAW JOURNAL. REPORTS. ©  - [1950 


handed over to the plaintiff by the:agent.. The plaintiffs further case ‘is that the 
Government, the first defendant, under ‘threat of. prosecution for non-payment or 
deficient payment of the licence fees again collected considerable sums of money 
from the plaintiff. The suits have been laid for the recovery of these amounts 
alleged to have been paid by the plaintiff twice over, once through its agent, the- 
second defendant, and ‘once directly by the plaintiff in pursuance of a demand made 
by the first defendant. The Subordinate Judge observes that there has been some 
malpractice on the part of the plaintiff’s-agent or the servants of the Government. 
or both.. No objection as regards the deficiency of the Court-fee paid was taken 
in the written statement filed by the Government but the learned Subordinate 
Judge on his own initiative, raised an issue as regards the sufficieny of the Court- 
fee paid and directed the plaintiff to pay ad valorem Court-fee on the amount sought 
to þe recovered from the first defendant, the Government, and in another 
ad valorm Court-fee on the same amount in so far as it was sought to be recovered 
alternatively from the second defendant. The plaintiff contends that the order 
of the Court below is efrdneous ‘dnd the direction calling upon him to amend his 
plaint and pay ad valoren Court-fee twice over on the single sum for which a decree 
is sought is illegal. Bo 9 

The question turns on the correct interpretation of section 17 of the Court- 
Fees Act ner runs thus : ; . 

‘“ Where a suit embraces two or more distinct subjects, the plaint or memorandum of appeal 
shall be chargeable with the aggregate amount of the fees to which the plaints or memorandum of 
appeal in suits embracing separately cach of such subjects would be liable under this Act.” 

Now the words “ two or more distinct subjects’ in section 17 do not admit of a 

precise definition applicable to all cases. ere reliefs are claimed in the alter-’ 
native with reference to the same facts and in t of the same sum of money against 
two defendants, the suit cannot be said to enbiate two or more distinct subjects. ` 
The relief claimed is one and the same, namely, the recovery of the money of which 
the plaintiff had been wrongfully deprived and the amount for which a decree 
is sought is one and the same though the claim is sought to be made out on alterna- 

tive grounds against one or the other of the two defendants. If the first defendant 
is found liable, then on that very finding, the second defendant has to be exonerated. 

Alternatively, if it is proved that the money alleged to have been paid to the second 

defendant was in fact paid by the plaintiff but was not transmitted to the first 

defendant and the first defendant is exonerated from liability, then on that very. 
ground the second defendant must be made liable to repay the money paid to him 

and not duly accounted for. The causes of action against the first aad the second ' 
defendants are different, but, as observed by the Full Bench in Jn re Parameswara 

Pattar!, the test under section 17 is not whether the causes of action are distinct. 

Nor is it a conclusive test to apply that different suits could have been brought 

separately inst each of the defendants in respect of the relief claimed ia thts 

suit.- The decision of the learned Chief Justice in Ramasami v. Krishnaypa?, does 

no more than point out that the fact that the causes of action are different and 

different suits could be filed in respect of them, though not conclusive, is relevant 
to a consideration of the question whether a, suit embraces two or more, different 
subjects, see also Raja of Vizianagaram v. The Government®. It was clearly necessary 

for the plaintiff to get an adjudication as regards his right to a return of the sum 

claimed: by it either from the first defendant or from the second defendant in the 

presence of both the defendants. It is for cases like the present that Order 1,- 
rule 7, Civil Procedure Code, enacts that, 

“ Where the plaintiff is in doubt as to the- person from whom he is entitled to obtain redress, 
he may join two or more defendants in order that the question as to which of the defendants is 
Hable, and to what extent, may be determined as between all parties.” 

Otherwise if a separate suit were brought against each of the defendants the finding 
in one suit may not conclude the issue in the other suit and there niight possibly 
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be contradictory findings of the same Court on the same issue in two different suits, 
It is to avoid this anomalous result that Order 1, rule 7, permits the joinder of 
two defendants inst whom relief is claimed in the alternative in order that the 
question as to which of the defendants is liable and to what extent, may be deter- 
mined not only as between the plaintiff on the one hand and the defendants on 
the other, but as between the defendants inter se. Further under the illustration 
to Order 41, rule 33, Civil Procedure Code, where the plaintiff sues A and B and 
claims relief in the alternative against A or B and the Court passes a décree against 
A who takes the matter in appeal impleading the plaintiff and B, it is open to the 
appellate Court to exonerate A, the appellant, and pass a decree in favour of the 
plaintiff against B, the co-respondent. Only one Court-fee is es on the memo- 
randum of appeal and the plaintiff gets a decree gainst A or B, whoever is ultimately 
found liable to him. 


I consider, therefore, that it cannot be said in the present case that the suits 
in the Court below embraced two or more distinct subjects within the meaning of 
section 17, Court-Fees Act. I set aside the order of the learned Subordinate Judge 
in the three suits, directing payment of additional court-fee. The civil revision 
petitions will therefore be allowed but having regard to the fact that the Government 
did not take any objection on the score of deficient court-fee, there will be no order 
as to costa. 

K. C. —— Petition allowed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


4 PRESENT :—MR. Jusriog SATYANARAYANA RAO, AND MR. Justice VISWANATHA 
ASTRI. 


Cheria Veetil Madhavan Variar (died) and others .. Appellants * 
v 


Chathu Nambiar of Memenda Amsom Kizhal Desam and 
others i .. Respondents. 


Civil Procedure Code (V of 1908) sections 11 and 47—Scope of. 


` Where the title put forward by a plaintiff is totally different ard whclly independent of the 
title put forward in an earlier suit, the bar of res jedicata docs not apply. Explanation 4 of section 
11 of the Civil Procedure Code requires that the matter not only “ might” but “ought” to have 
been made a ground which implies that the plaintiff was bound to include the present claim also 
in the earlier suit. Bit, where the present claim of the plaintiff is his individual right which he was 
not bound to include in the earlier suit which was filed by the plaintiff as karnavan of the tarwad 
wherein he was bound to include only all the available title of the tarwad, Explanation 4 would have 

Section 47 of the Code does not apply where the parties are different. 

Caselaw discussed. 

Appeal against the decree of the District Court of North Malabar in A.S. 
No. 463 of i eae against the decree of the Court of the District Munsif, 
Badagara in O.S. No. 8:6 of 1943. : 


N. R. Seska Ayyar for Appellants. 

S. Venkatachala Sastri for Respondents. 

The Court delivered the following 

JuDGMENTS: Satyanarayana Rao, 7.—The plaintiff obtained in the District 
Court the decree for rent claimed by him for the years 1932 to 1942 but that 
decree was reversed on appeal by the learned District Judge on the ground that 


his title to the suit property became extinguished by reason of a prior decree in: 
O.S. No. 183 of 1931 on the file of die Badagara Additional District Munsif’s 
Court. 


The suit out of which this second appeal arises was instituted for recovery 
of rent due under a registered marupat, dated 27th December, 1909, executed by 
ee 


*S, A. No. 101 of 1947, 25th February, 1950. 
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the first defendant’s brother, one Krishnan Nambiar, since deceased to- the plain- 
tiff’s brother, deceased Govinda Variar. The second defendant in the suit is 
alleged to be the tenant under the first defendant and‘ defendants 3 to 1g and 1 
were subsequently impleaded as parties interested in the property under the will 
of Krishnan Nambiar, the executant of the marupat. The 14th defendant is 
a member of the tarwad of the plaintiff and he was impleaded to prctect the inter- 
ests of the members of the tarwad. The first defendant disclaimed interest in the 
property by" his written statement and the second defendant and the other defend- 
ants were the main contesting defendants. The principal defence to the action 
was that the suit was barred by reason of the decree in O.S. No. 183 of 1931 on the 
file of the Badagara Additional District Munsif’s Court and that the plaintiff had 
no title to the property. The title claimed by the plaintiff to the suit property 
is based on the compromise decree in O.S. No. 419 of 1892 on the file of the District 
Munsif’s Court, Badagara, in pursuance of which a kanam document, Exhibit 
P-2 was executed in respect of three items of property of which the suit property 
is one. This kanam deed states that the property was given as putravakasam 
property to be enjoyed by the children of Kunhunni Variar, and the plaintiff is the 
only surviving son of the said Kunhunni Variar entitled to the entire rights in the 
property as sole surviving member of the putravakasam tavazhi. The plamtiff 
sues now to recover the rent due under the marupat. There is no dispute now 
that if otherwise the title of the plaintiff was not extinguished he would be entitled 
to recover the rent claimed by him in the suit. 


In 1931 the plaintiff who was also the then Karnavan of his tarwad institutes 
suit, O.S. No. 183 of 1931 for recovery of possession of the property on the basis 
that the title to the property vested in the tarwad. He obtained a decree for posses- 
sion on that basis and a certificate copy of the decree is marked as Exhibit P-5. 
That decree was not executed and was allowed to be barred. The plaintiff now 
alleges that he did not know his rights at the time he instituted that suit as he was 
then under the impression that the pro belonged to the tarwad while; 
in fact, it belonged to the putravakasam tavazhi of which he is now the sole surviving 
member. The learned District Munsif who tried the present suit overruled the 
plea of the defendants that the present suit was barred by the decision in O.S. No. 
183 of 1931. The earlier suit was brought by the plaintiff as a karnavan of his 
tarwad while the present suit is based on a different title, viz., the title of the putra- 
vakasam tavazhi. The fourteenth defendant who was subsequently impleaded 
as a party to the suit is the seniormost anandravan of the tarwad. ‘The view of the 
learned District Munsiff is that the parties were not litigating in the previous suit 
under the same title as is now claimed in the present suit and therefore there was no 
bar of res judicata for the present suit under section 11, Civil Procedure Code. Tbe 
learned District Judge assumed that at the time the earlier suit was instituted by 
the plaintiff as karnavan he was the only member of the tarwad then alive and that 
therefore he should have validity included the alternative title based on the putra- 
vakasam tavazhi right in the earlier suit and as he failed and neglected to plead 
the alternative title and make it a ground of attack in the earlier suit he is now 
precluded from asserting the title of the putravakasam tavazhi in the present suit. 
According to his opinion the only course left open for the plaintiff was to have 
executed the decree in the earlier suit and the present suit was also barred under 
section 47, Civil Procedure Code. He relies for this position on the decision of the 
Full Bench in Narayanan Nambudri v. Theva Amma} and he also adds as a further 

und for disallowing the claim of the plaintiff that the cause of action for the suit 
came m in the earlier suit and that the second suit was incompetent also 
on the principle of the decision in Mayan Kutti v. Kunkammad* and Gopalan v. San- 
karan Nair?. In the latter decision it was held by Wadsworth and Patanjali Sastri, 
JJ., that a subsequent suit for rent based on a lease, after the plaintiff had once 
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obtained a decree in ejectment on the basis -of that very lease was incompetent 
under section 47, Civil ure Code. 


Under section 11 of the Civil Procedurė Code one of the requisites for applying 
the principle of res judicata is that the issue raised in the second suit must have been 
directly and TR pase ee issue In a former suit between the same parties or 
between parties under whom they or any of them claim litigating u.der the same 
title. If the title asserted in the second suit is different from the title which was 
in issue in the earlier suit the bar under section 11 does not apply. In the earlier 
suit, the property was claimed as the property of the tarwad and the plaintiff insti- 
tuted that suit in a representative capacity. As held by Justice Holloway in an 
unreported decision in A. S. No. 120 of 1862 

‘CA Malabar family speaks through its head in all Courts of Justice and except in antagonism 
to its head can speak in no other way.” 

It is on this principle that the carlier suit was constituted as a representative 
suit by the Karnavan. The assumption made by the learned District Judge 
that, at that monent, the plaintiffwas the sole surviving member of his tarwad 
is obviously incorrect as there is the fourteenth defendant who is the seniormost 
anandravan of the tarwad who is still alive. As pointed out by the learned District 
Munsif, the marupat now in suit—Exhibit P-1 was taken by the plaintiff's brother 
Govinda Variar at æ time when the karnavan of the tarwad was one Raghava 
Variar as is proved by the fact that this Raghava Variar was alive even in 1914 
(Exhibit P-4). The marupat now in suit could not, therefore, have been talei 
by Govinda Variar on behalf of, and in his capacity as, karnavan of the tarwad. 
In view of the finding of the learned District Munsif which has not been challenged, 
the property, it has now been conclusively established, belongs in fact to the putra- 
vakasam tavazhi of which the plaintiff is now the sole surviving member. “The 
title, therefore, now put forward by the plaintiff is totally different and wholly 
independent of the title put forward in the earlier suit. The decision in Narayanan 
Nambudri v. Theva Amma’, does not conflict with the view that if the title put forward 
in a subsequent suit is different the principle of res judicata does not apply. On the 
contrary, the observations at page 65 of the report support the contention urged 
on behalf of the appellant by . Sesha Ayyar, the learned advocate. It was 
observed at page 65 : 

“Ita to me that it does not follow that because a decision is bincing u a ` 

therefore Be huit be taken 1ọ be a party to the suit. Prima facie only iiac are arcs Forte 
suit wi the meaning of S. 47, Civil Procedure Code, whose names appear in the decree. If any 
person’s name so appears, then all questions raised by him relating to the executiun etc,, of the decree 
should be determined by the execution depariment, and not by a separate suit. If his name dcer 
not so appear, then the next question is—were his interests (that is, those put forward by him) 
represented in the suit. He may have his own separate or private interests, and he may have his 
common interests in the tarwad Load gee asa member of the tarwa If only his common 
interests in the tarwad were represented, then it seems to me it is imposuble to hold that his other 
interests (separate and private interests) should also be taken to have been represented in the wit, 
with the result that if in execution proceedings occasion arises far putting forward such separate 
and private interests, he should be treated not as a stranger qua Sach interests but asa party to the 
suit within the meaning of section 47, Civil Procedure Ccde. 
This last sentence in the quotation clearly gives out the distinction between the 
representative interest of a karnavan of the tarwad and his separate interest. He 
represents the common interests of the tarwad in the suit and no more. The fact 
that he was a party in a representative capacity would not make him represent 
also his separate and private interestsin that particular suit. It cannot, there- 
fore, be assumed that when the plaintiff instituted the earlier suit -he thereby brought 
into the action not only the interests of the tarwad which he held in common with 
the other members of the tarwad but also his individual, separate or private, inter- 
ests. The view taken by the learned District Judge, therefore, that the earlier 
suit operates as res judicata cannot be upheld. 

It was also suggested on behalf of the respondent that, at any rate, the plaintiff 
in the earlier suit must have made this alternative title as a ground of attack and 
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as he did not do so.it must be deemed to have been a matter directly and subs- 
tantially in issue in the earlier suit under Explanation 4 to section 11, Civil Procedure 
Code and he is now precluded from naising that question in a suit in which the 
tarwad rights are being agitated. The Explanation requires that the matter not 
only “ might” but “ought” to have been made a ground which implies that 
he was bound to include the present claim also in the earlier suit. There is no 
justification for holding that the plaintiff was under a duty to have included 
in that suit his individual or private right to the property. No principle of law 
and no decision in support of the argument that he is under an obligation to so 
include the present claim in the earlier suit has been brought to our notice; nor 
are we able to find any authority in support of such a view. No doubt a person 
in instituting a suit for recovery of possession of property based on his title in his 
individual capacity is bound to include all the available grounds cf attack, that is, 
all the available titles under which he could have recovered possession of the pro- 
perty as, for example, in the case in Fateh Singk v. Jagannath Baksh Singh?. In that 
case, the first suit was instituted by the plaintiffs as the presumptive heirs to a widow’s 
estate and when the widow died during the pendency of the suit the presumptive 
heirs applied to amend the plaint by setting up a family custom of inheritance and 

iming possession of a share in the property. That application failed and the 
presumptive heirs thereafter admitted that, apart from the alleged custom, they 
could not succeed in the suit. The suit was accordingly dismissed. They instituted 
the subsequent suit basing their right to recover possession of the property on the 
alleged family custom. One of the questions decided was that they could not 
Maintain a suit as they were bound to have included the title based on family 
custom in the earlier suit. On those facts if I may say so with respect it was rightly 
‘held by the Privy Council that the claim was within Explanation 4 to section 11, 
Civil ure Code and was barred by res judicata. But that decision, in my 
opinion, has no bearing on the question now under consideration for the reason 
that the capacities of the plaintiff in which the two suits were instituted were different 
and the titles agitated by the parties were also totally different. As karnavarthe 
of the tarwad the platii was bound to include in the earlier suit all the available 
titles of the tarwad and not his individual mght. As the cause of action in the 
present suit is different from the cause’ of action in the earlier suit, the decision 
in Mayan Kutti v. Kunhammad*, has no application. In the judgment in S.A. No. 
2329 of 1947 which has been delivered today I have given reason for not applying 
the principle of the decision in Mayan Kutti v. Kunkammad', where the causes of 
action are.different. Nor does the daoi of Wadsworth and Patanjali Sastri, JJ. 
in Gopalan v, Sankaran Nair®, even if correctly decided, apply to the facts of the 
present case as the parties are different. The correctness of this decision is also 
open to doubt for the reasons mentioned in the judgment in S.A. No. 2329 of 1947. 
It is, however, unnecessary in this second appeal to go into the question of the 
correctness of either the decision in Mayan Kutti v. Kunhammad*, or the decision in 
Gopalan v. Sankarab Nair?, as section’ 11, Civil Procedure Code has no application 
to the present case. The bar, therefore, of section 47, Civil Procedure Code does 
not arise. 

For these reasons, we are of opinion that the decision of the learned District 
„Judge is wrong and must bé set aside and that of the District Munsif restored with 
costs here and in the Court below. Ordered accordingly. 

Viswanatha Sastri, J.—I had the opportunity of reading the judgment just 
‘delivered and I agree with the conclusion of my learned brother both for the 
reasons stated by me in my judgment in S.A. No. 2329 of 1947 and for the reasons 
stated by him in his judgment in this second appeal. 

V.P.S. —— | Appeal allowed. 





; M.L. J. 64: LR LA : A 
LER Aes eu). 4 S u (1945) 1 M.L.J. g6, 
2. (1917) 34 M.L.J. 167: LLR. 41 Mad, 


Ij sSITARAMAMURTHY V. 8OBHANADRI. 505 


_ IN THE HIGH COURT. OF JUDICATURE AT MADRAS. 
i Present :—MR. Justice PANGHAPAKESA AYYAR. 


Pulavarti Sitaramamurty and another- .. Petitioners * 

; D. 

Bangaru Sobhanadri and another .. Respondents. 

Contrast— Breach of—Quyestion of damages when arises. 

Breach of contract has of couse to be proved before any enquiry could be conducted into the 
quantum of damages, so that, where it is impossible to say who had committed the breach no question 
of damages can arise. 

Petition under section 25 of Act IX of 1887, praying that the High Court will 
be pleased to revise the decree of the Court of the Subordinate Judge, Kakinada, 
in S.C. S. No. 239 of 1947. 

D. Narasarqju and K. B. Krishnamurthi for Petitioners. 


K. Venkataramana for Respondents. 
The Court delivered the following 


Jovoment.—This is a petition for ising the judgment and decree of the 
Additional Subordinate Judge of Kakinada in S.C. No. 239 of 1947. The facts 
are briefly these. The plaintiffs, Bangaru Sobhanadri and Bangaru Krishnamurthi, 
had sued Pulavarti Sitaramamurthi and Pulavarthi Viswanadham for recovering 
damages-of Rs. 789-13-6 for alleged breach of contract said to have been committed 
by the defendants in connection with the delivery of 50 bales of gunny bags consis- 
ting of 400 bags per bale. The centract, Exhibit A-1, was entered into on 8th 
July, 1947. Under its terms, 25 bales had to be delivered by 1st September, 1947, 
aad! the other 25 bales by 1st October, 1947, and it was expressly stated that the 
delivery order should be taken by the plaintiffs only after paying the amount to the defendants. 
The price was fixed at Rs. 85-8-6 per 100 bags. ‘The plaintiffs, admittedly, did 
not go to the defendants with the money due and demand delivery, as the contract 
expressly required them to do. On agth August, 1947, they sent a notice, Exhibit 
A-4, to the defendants stating they were ready to take delivery of the 25 bales due 
in August as per the above contract and asking the defendants to make the delivery 
order for the said 25 bales to them and receive the amount due as per the contract. 
The defendants kept quiet, probably because they were angry at the plaintiffs 
not going to the defendants and paying the money and demanding delivery as 
required expressly by the contract, and probably because they were glad to 
get rid of the obligation to deliver, taking advantage of the breach ofthe contract 
terms by the plaintiffs, because the prices of gunnies were rising. The plaintiffs 
sent another notice, Exhibit A-5, to the defendants on Ar ENS 1947, 
expressing their readiness to take delivery of the other 25 bales due in September 
1947 after paying the amount due and requesting the defendants once more to go 
to them and deliver the same and receive the amount due. The defendants, as 
before, kept quiet, obviously for the two reasons mentioned above. The plaintiffs 
sent a notice, Exhibit A-6, on 1st September, 1947, to the defendants imi 

d es for breach of contract regarding the 25 bales not delivered by that date. 
The defendants did not reply to this, obviously relying on the s of their 
case should it go to Court, owing to the weakness in plaintiffs’ claim due to 
their breach of the terms of the contract. The plaintiffs sent another notice, Exhibit 
A-8, on 2nd October, 1947, to the defendants claiming damages regarding the 
non-delivery of the 25 bales due 1st October, 1947. The defendants did not 
keep quiet this time, but sent a reply, Exhibit A-9 on 16th Octlober, 1947, stating 
that the plaintiffs had not observed the terms of the contract and were demanding 
delivery of goods without paying the amount, and that the defendants were not 
bound to go to the plamtiffs and deliver the goods, and that the plaintiffs had to 
go to the defendants and pay the full amount and then demand delivery and had 
SE SIS cere mer eer oles 
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not done so and could not claim any damages. In spite of this notice the plaintiffs 
rushed to Court and filed a suit. 

The learned Additional Subordinate Judge remarked in the course of bi’ 
judgment, 

“© The exact letter of the condition in the suit contract, prima facts, may lend itself to the inter- 


pretation that payment must be made and delivery order taken. Each party orally alleges ibat he 
was ready to perform his part; but, it is conceded that neither side made any tender through 


post, ” 

The obvious thing, therefore, for him was to dismiss the svit without costs, as the 
platintiffs were bound to prove their contention that the defendants had broken 
the contract before they could get a pie as damages. Breach of contract has, of 
course, to be proved before any enquiry can be conducted into the quantum of 
damages, just as marriage must be proved before maintenance can be given to a 
woman claiming it as a wife. Unfortunately, the learned Sub-Judge considered the 
Surrounding circumstances and decided the case against the defendants ly because 
the price of gunnies had risea and the defendants would have profited by not 
delivering the bales. On this conclusion, he held the defendants liable for breach, 
as they had a motive to commit a breach, and awarded damages of Rs. 631-4-0 against 
them on the difference in price between the market rate on the delivery dates and 
the agreed contract rates. It is obvious that he erred in doing so. Motive, by 
itself, will not do in law, Civil or Criminal. Many a man who a strong motive 
to commit a murder may not commit it, and cannot be convicted of murder merely 
because he had a miio to commit it. So too, a man having merely a motive to 
commit a breach of c ntract cannot be mulcted in damages if he is not proved to 
have committed a breach. The Court has first to concentrate on the law, and then 
only on the results of.its findings on law. In this case, unfortunately, the learned 
Sub-Judge, after having observed at first practically that it was impossible to say as 
to who had committed the breach of contract (which amounts to saying that it was 
not proved that the defendants had committed the breach) went into the question 
as to who had profited by the contracts not having been carried out, and decided 
the case on that ile consideration, overlooking the fact that the plaintiffs had 
not themselves observed a material term in the contract. It follows that the 
judgment and decree of the lower Court must be set aside. It is hereby set aside, 
and the suit dismissed. But, in the circumstances, and in the light of the various 
facts found in the evidence, I direct all the parties to bear their own costs through- 
out. 


V. P.S. — Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mper. Justice Horw. 
The Governor-General of India m Council, by the General 
Manager, the Madras and Southern Maharatta Rail- 
way, Madras .. Petitioner * 
D. 
G. Krishna Shenoy .. R-spondmi. 

Civil Procedure Code (V of 1908), section 80—Notics—Requirements of —Error in the matter of designa- 
tion as Secretary of State—Effact—Noitce received by authority emponsred to receive notices addressed to the 
Governor-Gensral-in-Cowncil and acted upon—sSt ficiency. 

Railways Act (LX of 1890), section '77—Lf appheable to case of non-delivery of consignment. 

Where although the name of the Secretary of State was inadvertently given at the head of the 
notice, yet it was treated by the Governor-General-in-Council as notice to him and action was taken 
in the same way as if the notice had been addressed to the Governor-General-in-Council, it is sufficient 
compli with the requirements of section 80, Civil Procedure Code, because the Governor-General- 
in- il was in fact given notice. It must be held that the notice was given to the Governor- 
General-in-Council notwithstanding an error in the matter of designation. f 

Governor-Geenral-in-Council v. Krishnagoami Pillai, (1946) 1 M.L.J. 267, distinguished. 


æC. R. P. No. 247 of 1948. roth August, 1950. 
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Section 77 of the Railways Act requiring a formal claim to be made within six months of the 

tch of goods relate only to compensation for loss, destruction or deterioration of goods and 
would not seem to apply in cases where there was for example a detention by the Railway. If the 
Railway wished to oppose a suit on the ground that the plaintiff had submitted his claim 
six months of the date of delivery of the be acres Dy (be Baay, I vocii pe T t 
on them to show that plaintiff's claim was nd six months from the date of entrustment of the goods 
and also that the goods had been lost or destroyed or deteriorated. Section 77 of the Railways Act 
does not apply to non-delivery when it is not known what happened to the goods. 

Petition under section 25 of Act IX of 1887, praying that the High Court will 
be pleased to revise the decree of the Court of the Subordinate Judge, Cochin, in 
S.C.S. No. 7 of 1946. 

S. S. Ramachandra Atyar for Petitioner. 

T. A. Anantha Aiyar for Re.pondent. 

The Court delivered the following 

Jupomznt.—The plaintiff entrusted on 11th December, 1943, a parcel of iron 
screws to the South Indian Railway, Ernakulam, and consigned it to a client at 
Vizhakapatnam. To Vizhakapatnam the parcel would have had to travel over 
the lines of the South Indian Railway up to Jalarpet, on the M. & S. M. Railway 
ede et to Waltair, and on the B. N. Rauway from Waltair to Vizhakapatnam. 
The South Indian Railway were able to satisfy the plaintiff that the parcel had been 
safely handed over to the M. & S.M. Railway authorities, Jalarpet. In answer 
to in atories, the M. &. S.M. Railway stated that they had entrusted the goods 
to the B. N. Railway at Waltair, but they produced no evidence in support of this, 
and the case proceeded on the basis that the parcel was in the custody of the 
M. & S.M. Hallway, who are the petitioners here, at all relevant dates. After 
-much correspondence the plaintiff sent a notice on 2gth September, 1945, purporting 
to be a suit notice addressed to the Secretary of State for India. At that time the 
proper authority to whom notice should have been given was th Governor-General- 
in-Council. It was however received by the authority empowered to receive 
notices addressed to the Governor-General-in-Council and was dealt with as if it 
had been a notice to the Governor-General. A suit was filed against the Governor- 
General-in-Council on goth March, 1946, and on account of an objection raised in 
the written statement, a formal notice addressed to the Governor-General was given 
on 14th November, 1946. 

Various issues were taken in the suit, the principal ones being that no proper 
suit notice was given such as was required under section 80, Civil Procedure Code, 
and that the suit was barred by limitation, in that section 77 of the Railways Act, 
requiring that a person shall prefer his claim within six months of the loss, destruc- 
tion or deterioration of his goods, has not complied with. The issues were decided 

inst the Governor-General-in-Council and a decree passed in favour of the 
pi intiff. The Governor-General-in-Council or his successor-in-interest has 
ed this Civil Revision Petition. 

The question as to whether the claim lies against the M. & S.M. Railway 
or against the B. N. Railway has not been seriously pressed here. The contention 
that the goods were lost after being entrusted to the B. N. Railway was mentioned 
in answer to certain interrogatories by the plaintiff; but no attempt was made 
to prove this. The matter was not seriously pressed even in the lower Court. I 
hold this point against the petitioner. 

The contention based on the requirements of section 80, Civil Procedure Code, 
need not detain us long. Although the name of the Secretary of State was in- 
advertently given at the head of the notice yet it was treated by the Governor- 
General-in-Council as a notice to him, and action was taken on the notice in the 
same way as if the notice had been addressed to the Governor-General-in-Council. 
In my opinion, this is sufficient compliance with the requirements of section 80, 
because the Governor-General-in-Council was in fact given notice. The learned 
counsel for the Railways strongly relies upon an obiter dicta in the judgment of 
Leach, C.J., in Gocvernor-Gensral-in-Council v. Krcinanoae Pillai!. Being unnecessary 


1. (1946) 1 MLL.J.267 : (1946) F.L.J. 16. 





64 


508 THE MADRAS LAW JOURNAL REPORTS. [1980 


for the disposal of the appeal before the learned Judges, the learned Chief Justice 
did not find it necessary to say very much on this head. He referred to the man- 
datory nature of the provisions contained in section 80 and considered that in the 
case before him and his colleague a proper notice such as was required by section 80 
was not given. That case can however be distinguished from the present case 
on the facts, in that the notice here sent to the Secretary of State for India was 
accepted by the Governor-General-in-Council and treated by him as notice to 
himself. Moreover, the suit there was actually filed against the Secretary of State 
for India and not, as here, against the Governor-General-in-Council. It seems 
to me that notice was given to the Governor-General-in-Council, notwithstanding 
an error in the matter of designation. 


The issue regarding the effect of not making a formal claim within six months 
of the despatch of the goods is one that deserves more consideration, in that, as has 
been pointed out in several cases, the object of section 77 of the Railways Act is 
that the Railways should not be liable for goods that had been lost long before, 
on a claim made at a time when an enquiry and examination of records 
would not be easy, on account of lapse of time. However, we have to construe 
the section as itis ; and it purports to relate only to compensation for loss, destruction 
or deterioration of goods, and would not therefore seem to apply in cases where 
there was, for example, a detention by the railway. Supposing, for example, 
the railway administration had conducted only a very perfunctory enquiry upon 
the plaintiff’s claim and, in fact, the goods were lying at one of their stations, could 
it be said that the goods had been lost ? In my opinion, it could not, and section 77 
would not apply to a case like that. When the plaintiff applied for compensation 
for goods that had not been delivered to the consignee or that had not been re- 
delivered to him, he was not in a position to know what had happened to the goods. 
If the railway authorities KETE is oppose his suit and have him non-suited, on 
the grounds that he had submitted his cata beyond six months of the date of delivery 
of the goods for carriage by the railway, then it would be incumbent on them to 
show that his claim was beyond six months from the date of entrustment of the 
goods and also that the goods had been lost, destroyed, or deteriorated. 


In the many cases that have come up before the Patna High Court from G.IP. 
Railway Co. v. Gopiram Gowrishanker1, onwards, there has been a clear and consis- 
tent authority that section 77 does not apply except where the property has been 
lost, destroyed or deteriorated and in particular it does not apply to mere non- 
delivery. The Allahabad High Court seems to be of like opinion, the leading 
authority of that High Court on this matter being Secretary of State v. Firm Daulatram*. 
That was a case of misdelivery of steel sleepers, in which it was held that where there 
was misdelivery there was no loss and that section 77 did not therefore apply. My 
attention has not been directed to any authority of the Allahabad High Court 
subsequent to this where a contrary opinion has been held. In the Assam Bengal 
Railway Co., Lid. v. Radhica Mohan Nath?, the learned Judges were prepared to place 
a very wide meaning on the word “‘ loss”? in section 77. They seemed to dissent 
from a decision of Jwala Prasad, J., in an earlier Patna case, The East Indian Railway 
Co. v. Kalicharan Ram Prasad‘. ‘They were inclined to hold that in any case where 
a person sought compensation for goods not delivered section 77 would apply. 
Even there however they left open the question whether in a case where 
had been wrongly obtained by the railway authorities section 77 would have any 
application. In Shamsul Hug v. Secretary of Stats for India in Council’, in which on 
account of the wrong action of the railway authorities in detaining the goods, the 
goods perished, the learned Judge held that section 77 would have no application. 
He specifically referred to the earlier Calcutta case quoted above, and said that in 
the Assam Bengal Railway Co., Lid. v. Radhkica Mohan Nath*, the learned Judges bad 
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clearly appreciated the distinction between loss, destruction or deterioration of 
goods on the one hand and detention or conversion on the other. 


The only other case which in any way helps the petitioner is M. 8 S. M. 
Railway Co., Lid. v. Haridoss Banmali Doss}, in which hee was a wilful delivery 
of goods to a person who was not in possession of a railway receipt. It was held 
that such a case was covered by section 77; and the learned Judges there, like the 
learned Judges in the Assam Bengal Railway Co., Lid. v. Radhica Mohan Nath*, were 
inclined to place a wide meaning on the word “logs”. What was however 
said in that case must be read in the context as applying to the facts of that cose 
Where the fate of the goods is known and loss had been irretrievably caused to the 
consignor by delivery to a wrong person, I would have no hesitation, even had I 
no support kom M. B S. M. Railway Co., Lid. v. Haridoss Banmali Doss}, in saying 
that therc was a loss to which section 77 would have applied. I do not however 
find anything in that judgment which would lead me to conclude that, had the 

ed Judge had to consider the possibility that the goods had been detained 
by the railway authorities and were still in their possession, section 77 would have 
applied. We do not know in this case what happened to the goods ; but judging 
from the answers given in the interrogatories, it would have been a simple matter 
for the railway authorities to have proved, if they had so minded, that the 
had been lost ; if so, then the suit would have had to be dismissed. The fate of 
the goods was specially within the knowledge of the railway authorities. They 
had documents and records which would have enabled them to trace ee 
of the goods from Jalarpet onwards ; but they adduced no evidence of t had 
become of them. It seems to me that the learned Subordinate Judge was justified 
in holding that since the railway authorities had failed to show that the goods had 
been lost, he could not apply section 77. 

The Civil Revision Petition is dismissed with costs. 

K. S. — Petition dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PresænT :—MRr. P. V. RAJAMANNAR, Chisf Justice anb Mr. Josmar 
SOMASUNDARAM. 


Somasundaram Chettiar .. Appellant* 
v. 
Chidambaram Chettiar .. Respondent. 
Specific Relief Act (I of 1877), section 19—Grant of damages in eddition to specifie performancs—When 
justified ere Jor and granted— ive relief of refund net ing of 
alternatioe relief by appellate Court. 


Compensation for breach of contract of damages should be made to the plaintiff in addi- 
tion to the relief of specific perforcaance /‘when the Court ls satisfied that the decree for specie 
performance is not sufficient to satisfy the justice of the case. 

The te Court is not bound to t the alternative relief of refund of 
with ints snl damages de pean ae eee relict of refund of purchaso money 
lower Court far the relief of specific performance only and he did obtain that relief. 

Appeal against the decree of the Court of the Subordinate Judge, Devakottai, 
dated 26th September, 1946, in O.S. No. 27 of 1944. 


G. R. Fagadisan for Appellant, 
V. Rasaswami Aiyar and M. Natesan for Respondent. 
The Judgment of the Gourt was delivered by 


Ths Chisf Fustice—This appeal arises out of a suit filed by the respondent 
for specific performance of an agreement to assign the decree in O.S. No. 208 of 
1932, on the file of the Court of the Subordinate Judge of Devakottai obtained 
by the appellant as a result of the decision of this Court in A.S. No. 237 of 1934. 
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The agreement was dated 17th December, 1942, and there is now no dispute that 
it was executed by the defendant who had full knowledge of what he was doing. 
In his evidence he admitted that though he was not originally agreeable to execute 
the deed of assi ent of the decree, he eventually agreed to do so and executed 
the agreement, ‘Exhibit P-2. There was an attempt in the Court below to establish 
a case of coercion which vitiated the agreement, but the attempt altogether failed. 
On a perusal of the evidence of the defendant himself and the other three witnesses 
examined on his behalf, there is no doubt left in our minds that the agreement was 
duly executed by the defendant and was intended to be acted upon. The defendant’s 
case was that the transaction was brought about at the instance of two of the 
judgment-debtors in O.S. No. 208 of 1932 and the plaintiff was merely a name 
lede Very probably it was so ; but we fail to see how that fact can have any 
material bearing on the rights and liabilities of the parties to this suit. 


The defendant acknowledged in P-2 receipt of Rs. 13,100 the consideration 
for the assignment of the decree. But his case as developed in his evidence was that 
out of this amount only Rs. 11,100 had been received by him from P.W. 1, Raman 
Chettiar. The burden lay heavily on the defendant to establish his case in view 
of the express acknowledgment in Exhibit P-2. The amount of Rs. 11,100 was 
alleged to have been paid in three instalments by cheques but no attempt was made 
to have the cheques produced nor were the accounts of the defendant produced 
to show that the amounts were received as alleged towards the ent to assign 
the decree and not in respect of dealings between the defendant and Raman Chettiar. 
In the absence of reliable evidence in proof of the defendant’s case, it must be held 
that the full amount of consideration recited in Exhibit P-2 was paid to the defen- 
dant. There is really no defence to the suit for specific performance which was 
rightly decreed by the Court below. 


The learned Subordinate Judge, in addition to the relief of specific perform- 
ance which he granted to the plaintiff, also awarded him Rs. 1,000 as 
sustained by him on account of the breach of contract on the part of the defendant. 
In the plaint there was no specific prayer for the award of damages in addition 
to the grant of specific performance. There was an alternative plea that in case 
the specific performance was not ordered, the defendant may be directed to refund 
the sum of Rs. 13,100 with interest at 6 per cent. per annum from 17th December, 
1942, a8 also Rs. 2,000 as damages for loss of profits. ‘The defendant was therefore 
not called upon to meet the plaintiff’s claim for damages in addition to the grant of 
specific performance. The learned Judge, however, thought th’t this did not 
matter and that the failure to ask for damages in addition to the substantive relief 
of specific performance would not disentitle the plaintiff to damages being granted. 
He relied on the ruling in the Pradeshak Prithinidht Sabha v. Lahori Mal", in support 
of his conclusion. No doubt that decision appears to lay down, though the report 
is very meagre, that the plaintiff in a suit for specific performance can be awarded 
d not only in lieu of but in addition to specific performance even though 
the intiff might not have specifically prayed for such a relief. As authorities 
for this proposition the anet NaRa cited the rulings in Callianji Harjivan v. 
Narsi Tricum* and Kalliandas v. idas?, but in neither case was there an award 
of dam in addition to the grant of specific performance. The learned Judges 
applied the principle on which these decisions rested on the ground that the Gode of 
Civil Procedure conferred ample discretion upon the Court in the matter of granting 
appropriate relief. In the absence of any direct authority, with great respect 
to the learned Judges who decided the case in the Arya Pradeshak Prithinidhi Sabha v. 
Lahori Mal}, we think that it is neither equitable nor legal to award damages in addi- 
tion to the relief of specific performance to a plaintiff who has not chosen to ask for 
such relief of damages. Section 19 of the Specific Relief Act lays down that any 
person suing for the specific performance of a contract may also ask for compensa- 
tion for its breach, either in addition to, or in substitution for, mich performance. 
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It then provides for cases in which the Court decides that specific performance ought 
not to be granted and cases in which the Court decides that specific performance 
ought to be granted. In the latter case, it provides that some compensation for 
breach of contract should also be made to the plaintiff if in its opinion it is not 
sufficient to satisfy the justice of the case. But here must be an allegation by the 
plaintiff that having regard to the particular facts and circumstances of the case, 
the mere t of specific performance would not satisfy the justice of the case. 
When such an allegation is made by the plaintiff, the defendant would have a fair 
opportunity of convincing the Court that there are no facts and circumstances 
which would render it just to award damages in addition to specific performance. 
Then in, the defeadant ought to be put on notice that a icular amount is 

i claimed by the plaintiff for damages on this ground and it must be open to 
the defendant to adduce evidence that the damages claimed are excessive or that 
the plaintiff has not sustained any damages. In this case the award of Rs. 1,000 
as damages is quite arbitrary. There is no evidence that the plaintiff would suffer 
loss to this extent because of the conduct of the defendant in refusing to specifically 
perform his contract. For all these reasons we consider that there is no justification 
for the award of Rs. 1,000 as damages in addition to the grant of specific 
performance. 


Mr. V. Ramaswami Aiyar, the learned advocate for the respondent, wanted 
that the decree of the lower Court may be varied by awarding him the alternative 
relief claimed by him, viz., the refund of the sum of Rs. 13,100 with interest and 
Rs. 2,000 as d . It was quite open to the respondent to have abandoned 
his claim for e performance and to have prayed for the alternative relief 
only before the Court below. He certainly had the option of choosing one of the 
alternative claims. But he was evidently quite satisfied with pressing for the relief 
of specific performance and he did obtain that relief. Till his learned counsel 
began his argument before us there was no mention that the respondent wanted 
the alternative relief in lieu of specific performance. No authority was cited to 
us that the appellate Court is bound to accede to this demand by the plaintiff even 
after the decree of the lower Court. In the absence of any indication till the time 
of the arguments that the plaintiff had changed his mind and had decided to choose 
the alternative relief other than what was granted to him by the Court below, we 
are not inclined to grant this request. 

The appeal is allowed to the extent of Rs. 1,000 awarded as damages but is 
otherwise dismissed. The parties will pay and receive proportionate costs in this 
appeal. 

V. P.S. : _ Appeal allowed in part. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justicg VISwANATHA SASTRI. 


[On a difference of opinion between Sa yana Rao, J. and Govinda 
Menon, J.] 
T. R. K. Ramaswami Servai and another .. Appellants* 


D. 
` The Board of Commissioners for the Hindu Religious Endow- 

ments, Madras, through its President .. Respondent. 

Madras Hindu Religious Endowments Act (II of 1927, as amended by Madras Act X of 1946), sections 

(12) and 84 (1), (2) and (9) — Temple Essential features of —Prasence of an idol —Necest Endowment 

for temple r construction—Bwilding not completed and idol rot installed—Decision of Board that institution 
is a temple under the Act—Furisdiction—Petstion under section B4 (2)—Maintamability—Order on such pati- 
tion—Ap peal—Competency. 

A Hindu executed a deed of gift on 18th of March, 1920, endowing certain nanja Jands for the 
upkeep of ‘Alagarswami temple now under construction.” The deed of provided for the 
installation of the deity and bombsbhishekam after the completion of the temple and also for consti- 








* Appeal No. 419 of 1947. . and September, 1949. - 
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tution of the donor and two others as trustees for the carrying out of the objects of the Lum. The 
donor and the other two trustees died but the building of the temple remained unfinished, the idol 
was not installed and the place could not be used as a place of worship. On the Hindu Religious 
` e a e ae a Mea Of the trustees who were in pomemion of the properties) 
the contribution leviable under the Madras Hindu Religious Endowments Act on “templa ” as 
defined in the Act, one of the trustees filed a petition stating that as there was no temple in existence 
the Act did not apply and that therefore it may be declared that the endowment was outside the scope 
of the Act. This petition was treated by the as one under section 84 of the Act and the Board 
by its order dated 27th September, 1938, declared that the institution was a ‘“‘temple” as defined 
in the Act and that it was also an excepted temple. This order was never challenged and matters 
Were a Xowed to rest there till 1940 when the Board started proceedings for the settlement of a scheme 
for “ Sr, Alagarswami Temple ” under section 62 of the Act. The trustees objected to the jurisdiction 
of the Board to frame a scheme in respect of a temple which had never come into existence. But their 
objections were overruled. Thereupon the trustees filed a petition under section 84 (2) to set aside 
the decision of the Board that there was a temple amenable to the furisdiction of the in respect 
of which a scheme could be framed. Tho District Judge while h ding that the temple building was 
incomplete, the deity had not been installed the public could not use the place for worship, 
dismissed the petition on the ground that the prior order of the Board dated a7th September, 
1938, declaring that there was a temple had been allowed to become final and conclusive under section 
84 (2) of the Act. On appeal by the Ture a e PORR Cans, the Board objected not only to 
the competency of the appeal but also to the maintai ty of the original petition itself. 

Hdd: (1 sprees wil Satyanarayana Rao, J. Section I of the Act is designedty framed 
wie en the Board decides ates ee institution is a “ temple ” as 
defined in the Act, whatever be the nature or stage of the proceeding in which such te 
arises or decision is given, the Board acts under section 84 (1) ofthe Act. It does not matter how 
the dispute is broughtup before the Board. Whether the Board decides the dispute by holding a fresh 

iry or by holding that its prior order is conclusive, in either there is a on of the Board 

section 84 (1) which attracts tho provisions of section 84 (2) and so the original petition to 
the lower Court was competent. 


(a) (agreeing with Satyanara Rao, J.) Section 84 (3) gives a right of appeal to 
Court agate every arder of the Ditrict Judge pamed under section 2). Even thou ee 
District Judge might have erred in holding that section 84 (2) applied to the case, as he 
purported to entertain and decide we peanon in the exercise of the jurisdiction assumed to have 

conferred upon him by that on, the right of appeal given to an aggrieved party by section 
84 (3) against an order under section 84 (2) is attracted. Further an order purporting to be passed 
‘by a Court of first instance under an appealable provision of law will be open to even 
though, on the facts, the order is one that should not have been passed under that provision. 
Hence, the appeal to the High Court was competent. 

(3) (agreeing with Govinda Menon, J.) As the Board whenever there isa dispute has to 
desis as question as to whether an institution is a temple or not, in cither case, its order, right or 
wrong will be within its jurisdiction and not outside it. Aceartingls the order of the Board of the 
27th tember, 1938, declaring the institution 2 “temple” cannot be said to be an order 
passed without jurisdiction. Thts question had to be and was decided, though erroneously, Bs 
tribunal competent and empowered by the Legislature to decide it, and the decision of t 
tribunal having been allowed to become final by the inaction of the trustees, its correctness is no 
longer open to question. 

Per Viswanatha Sastri, J.—If the public or that section of the public who for worship consider 
that there is Divine presence in a particular place and by offering worship at that place, they aro 
likely to be the recipients of the bounty or blessings of God, then there are all the esential 
features of a temple as defined in section 9, clause (12) of the Act. The presence of an idol, 
though an inyariable feature of Hindu temples is nota legal requisite under the definition ofa 
temple in section g (12) af the Act, 

Appeal against the order of the District Court of Mathurai in Original Petition 
No. 44 of 1946. 


The appeal originally came on for hearing before Satyanarayana Rao, J. and 
Govinda Menon, J., who delivered the following differing 

JUDGMENTS : na cian Rao, F.—This is an appeal under section 3) of 
the Madras Hindu Religious Endowments Act (II of 1927), as amended by 
Act.X of 1946, against the order of the learned District Judge dismissing the 
appellants’ petition under section 84 (2) of the Act. 3 

, The facts relating to this matter have been fully set out in the judgment of 

may learned brother which he is about to deliver and which I had the advantage 
of perusing, and therefore, need not be set out in great detail. One Venkataswami 
Servai-executed on 18th March, 1920, a deed of gift (Exhibit nae ing that 
he had already endowed nineteen acres, ninety-cight cents-of nanja land to - 
swami temple devasthanam and that the temple was already under construction. 
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He also expressed in that document his intention to have the gan lane sh ir 
installed in the building which was then under construction and to have abhi- 
shekam performed after completion of the building. Under this deed he appointed 
two trustees, baide hial Kamakshi Serai cad Alger Savas, and laid dawn 
the duties to be discharged by the trustees. He, being the founder of the charity, 
laid down the rules for the devolution of the trusteeship and provided that, if no 
male issue were born to him, the trusteeship should devolve on the two trustees 
appointed by him under the deed and their heirs in perpetuity. The founder 
Venkataswami Servai died in 1925 leaving no male issue. Kamakshi Servai died 
some time in 1931 and was succeeded to the trusteeship by Ramaswami: Servai 
(the first appellant). Alagarsami also died later and was succeeded by the second 
appellant, Subbiah Servai. 

In the year 1937, the Hindu Religious Endowments Board demanded contri- 
bution from the trustees on the assumption that the temple of Sri Alagarswami 
was completed and came into existence. The claim was for cight faslis, 1339 to 
1346, amounting to Rs. 600. Wien dandeiand was nade’ EE Sena 

ed a petition before the Board alleging that the order of the Board demanding 
contribution proceeded under a raistecerthat the family temple came into existence 
and that as the temple was not completed and the idol was not installed and conse- 
crated, the endowment was entirely outside the scope of the Hindu Religious Endow- 
ments Act. In the petition, it was claimed that there should be a declaration 
by the Board that the trust created by Venkataswami was outside the scope of the 
Act and that the Board should refund the sum of Rs. 600 collected from the trustees 
as contribution. This application was considered by the Board under section 84 
of the Act and the Board passed an order on the 27th September, 1938, in these 
terms :— 

“Sri Alagar temple, Thevaram, Periyakulam taluk, Mathurai district, is a temple as defined 
in the Madras Hindu Religious Endowments Act, 1926, and is also an excepted temple.” 

The annexure to this order containing the reasons for the above decision was 
not filed by the Board in these proceedings and it is not known whether the Board- 
after enquiry came to the conclusion on the evidence placed before it that the 
conditions of the definition of a “ temple ’’, as contained in the Act, were satisfied 
or not. From a later order of the Board it is gathered, however, that at the time 
of the passing of the above order, both sides agreed to have the temple declared 
to be an excepted temple and that the deed of foundation sup that view. 
It is not clear from the evidence now adduced who the other side to the petition, 
Exhibit R-1, was. In the cause title of the petition itself there is no name of any, 
respondent and it appears from the le to the order that Sri N. Sivaraj, 
Advocate for the appellant alone, appeared at the time of the final hearing of the 
petition. As there is no l evidence such as the annexure containing the grounds 
of the decision, it is difficult to know what exactly were the reasons that influenced 
the decision of the Board and who the other party to the proceedings was. The 
statement in Exhibit P-2, later order of the Board, cannot be treated as secondary 
evidence of the contents of the annexure to the order in Exhibit R-1. Further, 
if the other party was the Board, how far the consent of the Board and that of the 
petitioner would be a substitute for an enquiry contemplated by the petition, Exhi- 
bit R-g is a matter which will be considered later. No steps, however, were taken 
by any person to have the correctness of the order questioned in an appropriate 
P : ; 
In the year 1940 the Board swo motu initiated ings under section 62 of 
the Act for the settlement of a scheme for Sri temple, Thevaram. The 
reasons given in the notice issued on the gth May, 1940 (vide Exhibit P-2) for starting, 
the scheme proceedings by the Board were :—(i) s have not been taken for 
the construction of the temple, (ii) each trustee leases the temple lands without the, 
knowledge of the other, which results in litigation, (iii) accounts are not maintained; 
(the word ‘not’ is omitted in Exhibit P-2 at page 23), and (iv) trustees have not 
taken possession of certain properties endowed for the -temple. After this notice, 
the matter came up for consideration before. the Board and an objection was taken: 
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that the Board had no jurisdiction to frame a scheme as the temple had not come 
into existence. This question was taken as a preliminary point for consideration b 
the Board consisting of Mr. Mannaci Nair and Mr. Kameswara Rao. Mr. Mannadi- 
Nair was of opinion that as no temple had come into existence and as the existence 
of a temple was the first requisite for the exercise of the jurisdiction of the Board under 
the Act, including the framing of a scheme under sections 62 and 63 the proceedings 
were without jurisdiction. He thought that the prior order of the Board declaring 
the temple an excepted one must have proceeded under a mistake and that merely 
by reason of that order he could not assume the existence of a temple for the purpose 
of framing a scheme, when in fact none existed. ` Mr. Kameswara Rao, however, 
differed from this view. His opinion was that, as the prior decision was not’ 
challenged in a Court of law as provided by the Act, the Board had no right to go 
nd. the view contained therein which proceeded on the basis that there is a 
“temple” which is an ‘‘excepted temple” and that therefore the Board had jurisdic- 
tion. He, however, overlooked the fundamental fact that the very notice stated as the 
first ground for ing a scheme that had not ‘been taken for the construction. 
of the temple which clearly establishes that notwithstanding the order, there was 
in fact no temple in existence. The matter thereafter came up for consideration , 
before a Full Board as a result of the difference of opinion between the two 
Commissioners. Mr..Ramachandra Chettiar, Commissioner No. 1, expressed as, 
his opinion that the notional existence of a temple was sufficient to justify the action 
of the Board, notwithstanding that the building was not completed, the idol was not 
installed, and franaprathishia and kumbabhishekam were not performed and expressed 
further that though it-has not been possible for the public to go and worship the 
deity at the place, because there has not been a formal ceremonial consecration, , 
it was still a temple which attracted the provisions of the Act. The Commissioner 
No. 3, Mr. Krishna Rao, thought that the prior order of the Board was final as it was 
not a case where the Board lacked inherent jurisdiction but was a case where the 
Board exercised jurisdiction irregularly.: As a result of this opinion of the Full Board, 
it was decided that the Board had jurisdiction to start an enquiry under sections 
62 and 63 of the Act. This order was dated the end May, 1945. On this the 
two trustees filed in the District Court a petition under section 84 (2) of the Act to 
set aside the said order of the Board on the ground, that the Board had no jurisdiction , 
to initiate proceedings under sections 62 and 63 of the Act, as there was no temple in 
existence at anytime and asatthe time of the passingof the prior order, first 
p¢titioner’s advocate was not authorized to consent to any such order and that 
while fighting the jurisdiction of the Board, the Advocate could not possibly and 
legally have consented to the passing of such an order. It was also alleged in 
the petition that one of the joint trustees was not a party and that the order of the 
was without jurisdiction. The Board in the counter filed on their behalf 
pleaded that the prior order under section 84 of the Act was final and barred the 
t epeeen and that the petition did notlie under section 84(2). The 
did not, however, specifically deny in their counter the categorical assertion 
of the petitioners that there was no temple in existence as no idol was installed 
and consecrated. _ : 

- The learned District Ju found that there was no “temple ” as defined 
by section 9 (12) of the Act, there was no building, there was no consecrated idol 
and consequently, there could have been no occasion for any public religious worship. 
With reference to the contention that the petition did not lie under section 84 2, 
the learned District Judge was of opinion that, as the Board held in Exhibit P-1 
that it had jurisdiction to hold an enquiry under sections 62 and 63 of the Act on the 
basis that the institution in question was an excepted temple, the application 
would lie under section 84 (2), but according to the learned District Judge, the 
prior order under Exhibit R-1 became final and that it was not open to the petitioners 
to challenge the finality of the order under Exhibit R-1 in the present proceedings. 
The only ground, therefore, on which the learned District Judge dismissed the petition 
was that the order in Exhibit R-1 was final ana its legality could not be questioned 
in the present proceedings. In the result ho dismissed the petition. 
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In this appeal the points argued and raised in the judgment of my learned 
brother are as follows :— g 


(i) Is the present appeal competent ? 
(i) Was the application maintainable under section 84 (2) of the Act? 
(iii) Was there a temple as defined in the Act ? 


iv) Does the prior order of the Board preclude the petitioners from now 
contending that there was no temple in existence? ' 


Section 84 (3) af the Act, which was introduced by Madras Amending Act 
X of 1946, gave a right of appeal to this Court against every order of the District 
Judge on an application under section 84 (2) within three months from the date 
of the order. The learned District Judge in the present case clearly held that 
the application under section 84 (2) to avoid Exhibit P-1 would lie. He therefore 
pores to exercise a jurisdiction under section 84 (2) of the Act. Whether 
e had in fact the right to exercise the jurisdiction under that section or not, if he 
had purported to exercise jurisdiction under section 84 (2), the appellants would 
have an undoubted right of appeal to this Court. As. pointed out by Wadsworth, J. 
and Govindarajachari, J., in Somasundaramma v. Seshagiri Rao! : 

u There is r considerable line of authority that when the Court wrongly acts under an appealable 
provision of law and pames an order, which, having regard to the provision of law under which it is 
passed is appealable, an appeal will lie even though the order should have been passed under a 
provision of law which would not carry with it a right of appeal.” 


The line of authority adverted to by the learned Judges begins from Latchmanan 
Chetty v. Ramanathan Chetty? and the Full Bench decision in Muthiah Chettiar v. 
Govinddoss Krishnadoss*. There are other cases on the same line. It is unnecessary 
to cite them in view of the latest decision of the Bench in Somasundaramma v- aan 
Raol. Even assuming therefore that the learned District Judge was wrong in hi 
view that the application was maintainable under section 84, still, the aggrieved 
party has got a right of appeal as the learned Judge purported to exercise jurisdic- 
tion under section 84 (2) and though on the merits he held that the application 
was barred by the prior order whch became final. We are here concerned with 
an order which purports to have been passed in’ the exercise of jurisdiction under 
section 84, whether that jurisdiction in fact existed or not. The question whether 
the order was a final order in the sense that, if the Board ultimately were to decide 
that no case for framing a scheme was made out, the proceedings should be dropped 
is beside the point. So far as that Court is concerned, the decision of the learned 
Judge is final and can be set aside only by an appeal under section 84 (3). It is 
therefore a final order which attracts the provisions of section 84 (3) and an appeal 
would clearly lie against that order, in the light of a catena of decisions holding 
that in such a case an appeal lies. 


It was next contended that the application under section 84 (2) did not lie 
to the District Court as this dispute was raised in proceedings under section 62 
of the Act. The objection proceeds on the assumption that an application specifi- 
cally restricted to the dispute contemplated by section 84 (1) is necessary and only 
in cases where a p was initiated under section 84 (1) that an application 
under section 84 (2) would lic. It becomes necessary here to. bear in mind the 
language emplo section 84 (1).- It says: 

“ If any dispute arises as to whether an institution is a mutt or temple, as defined in this Act or 
whether a temple is an excepted temple, such dispute shall be decided ja the Board.” 

The section, in my opinion, clearly enjoins a duty on the part of the Board 
to decide a dispute of the nature contemplated by the section at whatever stage 
and in whichever proceedings the dispute was raised. The dispute may be raised 
in a proceeding under section 62 or otherwise. In all cases, it is imperative on 
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the por of the Board to decide that dispute. A person may raise a dispute inde- 
pendently without the existence of a ding proceeding, by a petition under 
section 84 (1) ; in such a case also, the dispute has to be settled and decided. When 
the petitioners raised the TER under section 62 that the Act did not apply and 
that the Board had no jurisdiction to. frame a scheme, it would be incumbent on 
the -part of the Board to resolve that dispute. That is the reason why the Board 
was obli to consider the question of its jurisdiction to proceed further under 
sections 62 and 63 of the Act. It would be o to the Board, in deciding the 
dispute raised, to consider the question of the ity of its own order passed on 
a prior occasion. The fact, that the prior order was left unchallenged and there- 
fore became final, would not preclude the Board from considering now or would 
not absolve it from its duty to consider the dispute raised. In deciding the dispute 
the Board may come to the conclusion that its hands were tied by the existence 
of a prior order which had become final. That does not mean that the Board 
is precluded from entertaining the dispute, though in its opinion it is bound by 
its own prior order. I therefore agree with the view of the learned District Judge 
that the application under section 84 (2) is maintainable. 


The learned District Judge has definitely found that there was no “ temple” 
as defined by the Act in existence. The Board in the counter filed in the lower 
Court did not seriously dispute this position and indeed in view of the notice of 
gth May, 1940, which was the foundation for the proceedings suo motu taken under 
section 62, the Board could not dispute that position. Even the Commissioners 
who considered the question did not find that there was a “temple” as defined 
by the Act. One Commissioner went to the | of finding, notwithstanding 
that the idol was not consecrated and installed and the structure was not completed, 
that there was, what he calls, a notional temple. A temple is defined under sec- 
tion 9 (12) of the Act as follows :— 

“ Templ a esignati ua i igi 
worship anti devicated tb, er Tor the beneit of oe ancl ar of raht oy tue thie eee 
section thereof as a place of religious worship.” 

Confining the attention to this definition, the essence of the matter is the exis- 
tence of a place of public Das ela worship. In the case of a temple, it becomes 
a place of public religous worship when the idol was installed and consecrated and 
the pranaprathishta or vivification ceremony was performed. Until then, it is 
elementary knowledge that the image does not become an object of worship. The 
ssi aia not begin to reside in the idol (the visible image) until the consecration 
or appropriate ceremony is completed. After the image is completed by the 
artist, it is brought in procession from the artist’s place to the hall of ablution and 
thenceforward ceremonies of consecration commence. This applies to pra- 
thishia sthalams, i.e., to the temples in which the male is established newly by observing 
a certain set of rules as o to swayambhu , temples in which the idol 
or the deity is swayam or ‘self-revealed, i.s., the image is not established by 
the act of men. A description of the ceremonies in the case of pratkishta' sthalams 
is to be found in Saraswathi’s Hindu Law of Endowments e 109) and in 
P. R. Ganapathi Ayyar’s Religious Endowments (at page 224). Unless and until 
these ceremonies are gone through, the place where the idol is installed, and the 
idol itself, does not become a fit object of religious worship. We are not in this 
case concerned with other places of religious worship where it may be by custom 
or usage some stone image or wooden image becomes an object of worship. We 
are concerned only with the coming into existence of the temple as contemplated 
by the founder, the installation of the idol of Alagarswami and its consecration and 
performance of kunbabhishekam after the completion of the building. In the pre- 
sent case, therefore, there is no place of public religious worship. This aspect of 
the definition was clearly emphasized by Ae decision in H. R. E. Board, Madras v. 
Rugmini!, where, at page 638, Beasley, C.J., observed as follows :— - 
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“The definition of a temple in the Act requires it to be a place which is used ; and this temple, 
not only was not used and is not being used, but it cannot be used until it is rebuilt. It has in 
been in ruins for many I, therefore, think, that the learned trial yudge was perfectly right 
in holding that the had no jurisdiction with regard to its properties.’ 

The learned Chief Justice pointed out, lower down in the judgment, that 
the Board had no jurisdiction where the temple clearly is non-existent. It is 
therefore difficult to hold that when there is no temple as defined in the Act, 
the Board could have any jurisdiction in the matter. When the Act contains a 
definition of the word “ temple ” and when it says, in defining the words used in 
the Act, that unless there is anything repugnant in the subject or context, the word 
would have a particular meaning, it is not permissible to adopt the dictionary 
meaning of the word. It is not suggested—and there is no reason to assume— 
that in the subject or context there is any repugnancy to justify the adoption of the 
dictionary meaning of the word in preference to the meaning given to it by the 
Legislature by the definition of the word in the Act. Adopting therefore the defini- 
tion of the word as given in the Act, there is nothing in the evidence on record or 
in any of the orders of the Board which justify the inference that there is any temple 
or a place of public religious worship, as defined by the Act. The very founda- 
tion of the jurisdiction of the Board to apply the Act is the existence of the temple. 
If it did not exist, the Act ceases to apply. By this, it should not be understood 
that Venkataswami failed to catablah a valid religious charity. According to 
Hindu religion, the deity always exists and soon after the property is dedicated 
by an appropriate method, it vests in the deity. By the dedication the property 
ceases to belong to the owner and vests in the deity, but until the idol is established 
and consecrated and the pranaprathishta is performed, the deity does not begin to 
reside in the’ idol so as to make a proper object of religious worship. The juris- 
diction of the Board over the endowments or the property dedicated commences 
only when appropriate ceremonies are performed, the idol is established and the 
place is made fit for public religious worship. Until then, it has no jurisdiction 
under the Act to exercise any powers over that property under the Hindu Religious 
Endowments Act. The trust created by the founder can well be enforced by other 
aa ate proceedings, but we are concerned in this case only with the jurisdic- 
tion of the Board to frame a scheme of administration in the exercise of the powers 
verted in it under sections 62 and 63 of the Act. The powers can be exercised ony 
if there is a temple in existence in the sense in which it is defined in the Act. 
therefore gama the view of the learned District Judge and Mr. Mannadi 
Nair that is no temple in existence. 


If there was no temple in existence, does the prior, order of the Board under 
Exhibit R-1 preclude the petitioners from now contending that there was no 
temple in existence. According to the learned District Judge, as the order 
under Exhibit R-1 became final, it is not open to the petitioners to contend now 
that there is no temple in existence. The contention urged on behalf of the appel- 
lants is that the order was passed without jurisdiction and that therefore it is a nullity. 
Is this contention well-founded? An act done by a Court or a quasi-judicial 
body without any power to do so is null and void. Ifa Court has no jurisdiction 
over the subject-matter, its judgment is a nullity and does not require to be set 
aside. On the other hand, if a judicial body jurisdiction over the subject- 
matter and, in the exercise of that jurisdiction, decides a matter erroncously, that 
adjudication is not void but has to be avoided by an appopriate proceeding such 
as an appeal preferred against that judgment within the time permitted by law. 
The distinction, therefore, between the jurisdiction of a Court to try and determine 
a matter and the erroneous decision of a Court in the exercise of its admitted juris- 
diction must be borne in mind. The line of demarcation between an error of 
judgment and the usurpation of power is that, in the former case, the decision 
is reversible by an appellate Court and could be thus avoided, while in the latter 
case, the judgment is an absolute nullity. The decision in Malkarjun v. Narhari}, 
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which is very often cited for the position that when the parties are before the Court 
and present to it a contro » which the Court has an undoubted authority to 
decide, the Court has jurisdiction to decide rightly as well as wrongly falls under 
the category of a mere error of judgment. teen Court has no jurisdiction over 
the subject-matter of a suit or proceeding, that the parties cannot by their consent 
confer jurisdiction upon the Court and convert the pr into a proper judicial 
process was settled very early by the Privy Council in ae -known case of ard 
v. Bull1, which was followed in the later case of Minakshi v. Subramanya?. 
often the jurisdiction of a Court or of a quasi-judicial body depends upon the fulfil. 
ment of a condition or the establishment of a collateral fact not touching the merits 
of the case. The power of a Collector to sell an estate under Bengal Act XI of 
1859 is dependent upon the condition that the arrears of revenue existed. But 
if in fact no arrear of revenue was due on an estate, the Collector has no jurisdic- 
tion to sell the property and the sale is a nullity. The procedure ibed by 
a Act XI of 1859 and Bengal Act VII of 1868 to challenge ch proceelii 
e ground of irregularity or illegality in the sale proceedings would not ot preclude 
depen affected by the sale, when no arrear has existed, from challe 
sale in a civil Court; see Balkishen Das v. Stmpson?. Sometimes, the ibe AR 
of a Court or a quasi-judicial body is dependent on the establishment of collateral 
facts. A familiar example of such a case is the jurisdiction of the Revenue Courts 
to try suits under the Madras Estates Land Act. If the land is in an estate, certain 
suits have to be instituted only in the revenue Court. If, on the other hand, the 
land is not part of an estate, the ordinary civil Courts alone would have jurisdic- 
tion to entertain suits for relief in respect of such land. Very often, therefore, 
as a condition precedent for the exercise of jurisdiction, Courts are called upon 
to decide the question whether the village in which the land is situate and in res- 
pect of which a suit was instituted was or was not an ‘estate.’ The decision of 
the question whether the village is an “ estate ” or not depends upon a considera- 
tion oe facts to be proved wh evidence, oral and documentary. For instance, in 
cases falling under section (d) of the Estates Land Act, the Court has to consi- 
der the question whether grant in a given case was of the whole village or not. 
The decision of this question necessitates usually the consideration of the inam 
proceedings of 1860 to find out whether the grant was of the nature contemplated 
by section 3 (2) (d). In such cases the decision of the Court on the question 
whether the village was an “‘ estate ” or not is a collateral fact, on the decision 
of which would depend the forum of the suit. In the case of, what one might 
call, jurisdictional fice: a Court by a wrong decision upon such facts cannct 
itself jurisdiction which it would not otherwise possess. If a civil Court decides 
that the land is not an “ estate ”, and if that decision is erroneous, the adjudica- 
tion in the civil Court on the question of fact is not final and can be saierened by 
the High Court under section 11 oe the Code of Civil Procedure as held in Aichaypa 
v. Sri Sestharamachandra Rao‘. int is also illustrated by the case of Bunbury v. 
ee where at page 140, Coleridge, J., observed : f 
“suppose a Judge with jurisdiction limited to a particular hundred, and a matter is t 
before him as arisen within it, but the party charged contends that it arose in another 
hundred, this is clearly a collateral matter independent of the merits ;”. 
The question, as will be seen, for decision, to settle the. j iction of the Court 
in such a case is whether the matter has occurred within jurisdiction of a parti- 
cular hundred. or not, which is a collateral fact, collateral in thè sense that it does 
not touch the merits of the case. The collateral fact has to be decided in the first 
instance. The decision in Madkavarao v. Papayya’, establishes that a decision of 
a Revenue Court, when the land is not ryoti, is without jurisdiction and does not 
operate as res judicata. 
a re 
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In the light of these principles, one has to determine whether the order under 
Exhibit R-1 was by the Board without jurisdiction or whether the Board 
merely commi an error in the exercise of its undoubted jurisdiction. The 
existence of a temple is a pre-requisite for the applicability of the Act and the exercise 
of the jurisdiction by the Board. It is in the nature of a collateral fact upon which 
depends the applicability or otherwise of the Act. As the annexure to Exhibit R-1 
was not filed in the case, there is nothing to show that the Board investigated the 
facts and came to a conclusion on the evidence placed before it that the temple in 
fact had existed. The statement in Exhibit P-2 that both sides agreed to have 
the temple declared as an excepted temple, even if it be permissible as secondary 
evidence of the contents of the annexure, only shows that far from there being an 
enquiry by the Board, the matter proceeded with the consent of the petitioners 
aan the Board. It is clear from the extract in Exhibit P-2 that what was conceded 
was not the existence of a temple, but only to have the temple declared as an excep- 
ted temple. A temple cannot be declared an excepted temple unless its existence 
is established in the first instance. The order in Exhibit R-1 goes beyond the 
concession, assuming that there was one, as it states that Alagar temple is a temple 
as defined in the Madras Hindu Religious Endowments Act. What is declared 
by Exhibit R-1 is therefore totally different from what was to by both sides, 
as stated in Exhibit P-2. If, in fact, there was no material on which the Board 
could have come to the conclusion that there was a temple in existence at the tine, 
it is impossible to find any basis for the order under Exhibit R-1. Further, this 
being a collateral fact, the Board cannot by a wrong decision, assuming that there 
was one, confer upon itself a jurisdiction which in fact did not exist. By consent 
a jurisdiction cannot be conferred and there is nothing to show that the consent 
extended to facts establishing the existence of jurisdiction. It is common ground 
that the temple had never existed. : 


Under these circumstances, the case does not fall within the principle of the 
decision in Malkarjun v. Narhari} as the Board had no jurisdiction at all to deal with 
the matter. It is not as if the Board had undisputed jurisdiction and in exercise 
of that jurisdiction decided a matter or a contro placed before it in an erro- 
neous manner. The order, therefore, in Exhibit R-1 is entirely without jurisdiction 
and is a nullity. 


There is also another aspect from which the matter can be viewed. Exhibit 
P-g establishes that the very basis on which the proceedings under section 62 were 
suo motu initiated by the Board was that the construction of the temple was not 
completed, as no steps were taken by the trustees in that direction. This is the basis 
on which the Board wanted to start the proceedings under section 62. It is not 
now open to the Board to go behind their own notice and behind the statement 
of facts in that notice and contend that in fact the temple had existed either in fact 
or even notionally. If on the face of the notice, the Board has no jurisdiction to 
initiate proceedings under section 62, the present order of the Board that it has 
jurisdiction to start an enquiry under sections 62 and 63 of the Act is totally without 
jurisdiction. It is unnecessary to consider from this point of view the effect of the 
prior order Exhibit R-1 and its finality. Even if that order had become final 
and was passed on the footing that the Board had jurisdiction to pass it, it does 
not affect the present proceedings for the simple reason that the very foundation 
of the proceedings is the non-existence of the temple. I am therefore clearly of 
opinion that the present proceedings of the Board are entirely without jurisdiction 
and that the appeal should be allowed and the order of the Board, dated 2nd May, 
1945, in Original Application No. 375 of 1940 must be set aside with costs here and 
in the Court below. 

As my learned brother takes a different view, the matter has to be placed 


before a third Judge, and for this purpose papers may be placed ‘before the Hon’ble 
the Chief Justice. 
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Govinda Menon, J.—Under sub-section (3) of section 84'of the Madras Hindu 
Religious Endowments Act, the appellants we were the petitioners in the District 
Court of Madura, appeal to this Court against the judgment and decree of the 
learned District Judge in Original Petition No. 44 of 1946, which was a petition 
praying that the Court may be pleased to set aside an order, dated 2nd May, 1945, 
in Original Application No. 375 of 1940, passed by the Board of Commissioners 
for the Hindu Religious Endowments, Madras. Though the order of the Board of 
Commissioners aforesaid was stated to be passed in proceedings under section 62 
of the Act for the settlement of a scheme of administration for Sri Alagar temple, 
Thevaram, Periyakulam taluk, Madura district, the appellants herein have construed 
it.as an order passed by the Board under section 84 ft) of the Act and on that basis 
the present appeal has been preferred. 


The Board, by a majority, decided that it has jurisdiction to start an enquiry 
under sections 62 and 63 of the Act and it is this order that the a pellants, construing 
it as one under section ġa (1), have sought to get modified by the application under 
section 84 (2) of the Act. 


It is necessary to set out in brief outline the events which culminated in the 
filing of the above petition. One Venkataswami Servai residing in Thevaram in 
Periyakulam taluk, by a deed of gift, Exhibit R-2, dated 18th March, 1920, endowed 
and dedicated certain properties in favour of Sri Alagar temple, 
the construction of which building had been commenced by him before his death. 
The work was then pro ing and his idea was to have the gr in es installed 
in the building and is have the kumbabhishekam performed r the completion 
of the building. By the said deed of gift he appointed two other persons along 
with himself as clei of pas a alg aps for the conduct of the said charity 
permanently and without t and for improving the perties which have 
been paar as aforesaid. By this document, it is eae that there had been 
created a valid trust and dedication in favour of the deity Alagar and therefore 
the properties vested in the said deity, with the three trustees as managers thereof, 
The donor Venkatasami Servai died in 1925 and thereafter the other two trustees 
appointed we him continued as joint trustees. One of them, Kamakshi Servai, 
died on rst April, 1931 and was succeeded as trustee by his minor son, the present 
first appellant. The second of the trustees, Alagar Servai, died on 19th June, 
1939, having been succeeded by the second appellant as the joint trustee. But 
it 1s to be noted that the construction of the building was not completed and there 
was neither the installation nor the consecration of the deity, Alagar, in the temple. 


In the meanwhile, the respondent Board took steps to collect the contribution 
which it is entitled to levy under the Act, and for the cight faslis from 1339 to 1346 
both inclusive, a sum of Rs. 600 was collected from the trustees. reupon, 
the first appellant filed a petition before the Board in January 1938 praying that 
the President of the Board may be pleased to hold and declare that the endowment 
under the deed of trust by Venkataswami Servai was outside the scope of the Act 
and for an order to refund the sum of Rs. 600, collected from the trustees as contri- 
bution.. Though the petition does not mention the provision of law under which it 
is made, the parties rightly proceeded under the belief that the proper provision 
of the statute applicable was section 84. We see from Exhibit R-1, the order of 
the Board of Commissioners, dated. 27th tember, 1938, that the application 
was treated as one under section 84 of the to decide whether the institution 
in question was a temple as defined in the Act and if so, whether-it was an excepted 
one or not, The decretal order of the Board is contained in Exhibit R-1 ; but the 
reasons or the annexure, containing the grounds of the decision have not been placed 
before the Court by either of the parties. The order, dated 27th September, 1938, 
is in the following terms :— 

Sri Alagar -Tem 
u 


a a a Ta ah Hau as defined 


tales Ea Sart sp pein gti : 
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Thereafter, nothing seems to have been done for sometime, but in 1940, the 
Board, ofits own accord, started proceedings under section 62 of the Act for the settle- 
ment of a scheme of administration for the suit temple ; whereupon, a preliminary 
objection was taken that the Board had no jurisdiction to proceed with the framing 
of the scheme on the ground that the institution in question cannot be said to be a 
temple as defined in section g (12) of the Act and therefore the Act had no appli- 
cation. Two of the Commissioners who heard this objection differed in their 
opinion, Commissioner III holding that the Board had no jurisdiction to frame 
a scheme, while Commissioner I held that it had jurisdiction. The matter was 
taken before a Full Board who by a majority held that the Board had jurisdiction 
to start the enquiry and pass the order, dated end May, 1945, about which refer- 
ence has already been made. After that, the appellants filed Original Petition 
No. 44 of 1946 which has given rise to this appeal, under section 84 (2) of the 
Act and section 151, Code of Civil Procedure, for setting aside the order of the 
Board in Original Application No. 375 of 1940, dated and May, 1945. The 
learned District Judge found that even though the construction of temple had 
not been completed and no deity had been installed or consecrated therein, still 
the Board had jurisdiction to frame a scheme because the previous order of the 
Board in Original Application No. 58 of 1938, dated 27th September, 1938, holding 
that the institution in question was a temple as defined in the Act, become 
conclusive since no proceedings were taken to modify or set aside that order within 
the time allowed by law. Upholding the objection taken on behalf of the respon- 
dent Board, the learned Judge dismissed the petition and the present appeal is 
from that order. 


At the very outset, it seems to me that the a itself is incompetent. The 
order of the Board holding that it has power to a scheme is certainly not a 
final order but is in the nature of a preliminary order. If, after enquiry, the Board 
were to Rold harao scheme ihould be framed there Gan end che Cee If, 
on the other hand, a scheme is settled as provided under section 63 of the Act, 
then it is open to the trustees or any person having an interest in the institution, 
within six months from the date of the publication of such scheme, to institute a 
suit in the Court to modify or set aside such an’ order (last clause of section 63). 
Therefore, it is clear that the proper remedy is to file a suit in case the Board decided 
to frame a scheme, and not an application under section 84 (2) of the Act. More- 
over, the proceedings before the Board, pen under section 62 of the Act for framing 
a scheme under section 6g, it cannot be said that there was any application by the 
trustees oe the Board to exercise its functions under section 84 (1) of the 
Act, which it had already decided by its previous order, dated 27th September, 
1938. It is not pretended that the present application before the lower Court 
is a suit as contemplated by the last clause of section 63. The petition itself is 
designated an Original Petition and not an Original Suit since what is contemplated 
by The lest dans oE ser Bon Ge E asecular ent to aS or A neue ca © er b 
which a scheme is settled for the institution. I am therefore of opinion that bo 
the application before the District Judge and the appeal to this Court are incom- 
petent. 


One of the arguments advanced by the learned counsel for the appellants 
is to the effect that when the Board swo motu embarked upon the task of attempting 
to settle a scheme by taking action under section 62 of the Act, a dispute has arisen 
as to whether the institution in question is a temple as defined in the Act or not 
and when the Board, as a pe issue, decided that question the provisions 
of section 84 (2) have been immediately attracted and ore the petition before 
the lower Court and the present appeal are maintainable. This contention over- 
looks the fact that already a dispute had arisen and a decision arrived at, which, 
by not being modified or set aside, has now become final and cannot be questioned. 
To my mind, it is a fallacious argument to contend that in spite of an earlier decision, 
every time the appellants contend that the Act is not applicable to this institution, 
a dispute has arisen as envisaged in section 84. Tf the earlier decision of the Board 
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was the outcome of an action entirely without jurisdiction passed by a tribunal 
incompetent to decide the dispute, then, how is it that the Board is competent 
to decide it now and how does an application under section 84 (2) lie to the District 
Court? If the Board is now proceeding upon a course of action unwarranted 
by law in investigating as to whether the institution is a temple-as defined in the 
Act or not and takes steps to frame a scheme, the proper remedy for the appellants 
is either to file a regular suit restraining the Board from proceeding further or to 
approach this Court, if the appellants have any such | right, for the issue of 
one of the prerogative writs for preventing the so-called illegal ‘action of the Board. 
Without resorting to either of the above remedies, the appellants cannot now be 
-heard to say that the later order of the Board is tantamount to a decision under 
section 84 (1) of the Act and a petition lies to set it aside under section 84 (2). There- 
fore, on the appellants’ owr showing, since the order, dated 2nd May, 1935, was 
passed by the Board in the exercise of its proper jurisdiction, it necessarily follows 
that the earlier order also stands on the same footing. 

But Mr. Muthia Mudaliar, for the appellants, contends that since, admittedly, 
there is no temple building in existence and no deity installed or consecrated, the 
jnstitution cannot be a temple as defined in section g (12) of the Act or the trust 
a “ religious endowment” as defined in section g (11). For this purpose, reliance 
is placed on Sri Vythilinga Pandara Sannadhi v. Str T. Sadasiva Aipar' and the appeal 
therefrom reported in H. R. E. Board, Madras v. Rugmimi*. In the earlier case 
Kumaraswami Sastri, J., has held that, where there is no temple in existence as a 
place of worship when the Act came into force, the old temple having fallen into 
ruins or having been demolished long ago section 84 of the Act does not give the 
Board any power to call upon the trustees to account for the endowed properties 
or to direct them to re-build the temple or to apply the income in a particular manner 
by invoking the doctrine of cypres for the purpose of dealing with the income. It 
was therefore declared the Act did not apply ‘to the properties which originally 
were dedicated or endowed for a temple which had been demolished or destroyed 
long prior to the coming into existence of the Act. Beasley, C.J. and Cornish, J., 
in appeal from the above decision, agreed with the view of the trial udge and 
held that the Board had no jurisdiction where the temple was clearly non-existent, 
not temporarily but permanently, and there was no apparent intenticn of bringing 
it into existence again. But where it had been temporarily abandoned as a p 
of worship either on accovnt of its being washed away by flood or submerged or 
burnt down, in such a case there is no permanent annihilation of the institution 
and as such the Act would apply to the properties of such a temple. This is clear 
from the detinition of the word “ temple” in section g (12) to which ref rence 
has already been made: In order that the Act should be made applicable, the 
institution in question should be used firstly, as a place of public religious worship 
and secondly, dedicated to, or for the benefit of, or used as of right by, the Hindu 
community or any section thereof, as a place of religious worship. The definition 
connotes two distinct matters. There should be firstly a place of public religious 
worship and secondly dedication or user by the Hindu community or any section 
thereof. It is unnecessary that a building should be in existence ; for it is a matter 
of common knowledge that in many places in South India there are idols being 
worshipped without a roofing to cover the idol. One is aware of idols in forests 
or under trees without any roofing. In the present case there is no user of the place 
for the purpose of religious woiship because it is admitted that though an idol is 
in existence, it has not been installed or consecrated. The creator of the trust, 
as is scen from the trust deed Exhibit R-2, contemplated the existence of the temple 
with the deity installed tho the building had not been completed, because in 
more than one place’ in the document it is clearly mentioned that the dedication 
is to the deity, in the temple to be. built thereafter. Therefore it may be that the 
contention of the learned Advocate for the appellants that.the order of the Board 
dated 27th September, 1938; is a wrong order on the merits cannot be rejected. 
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The question then arises whether, without setting aside the order, it is open 
to‘the appellants to contend that the Board now has no right to take proceedings 
to frame a scheme. In order to justify such a contention the argument is advanced 
that the order of the Board evidenced by Exhibit R-1 is ab inii void and without 
jurisdiction, because the Board acted absolutely without an jurisdiction in holding 
that where there was no public:worship, a temple as defined in section 9 Ye exists. ` 
Reliance was placed for this contention on Thirwvengadam v. H. R. E. Boar Madras'. 
The facts of that case were as follows :— pe te 


_ There was a separate charity connected with the Sri Nachiar Temple at Srivilli- 
uthur. Treating it as a specific endowment attached to the temple, the Board 
evied an annual contribution under section 69 whereupon, the trustee filed a- 
petition under section 84 (2) of the Act before the District Judge for a decision 
whether the endowment came within the purview of the Act. The District Judge, 
on the acquiescence of the Board that section 84 applied to such a case, held that 
the charity did constitute a specific endowment. In spite of this decision the trustee 
filed a suit in the Sub-Court for a declaration that the charity is a private charity 
and should not be regarded as a specific endowment. On the Subordinate Judge 
dismissing the suit holding that the previous order of the District Judge under _. 
section 84 (2) was a bar to the suit, an appeal was filed to the High Court. Leach, 
C.J. ànd Yahya Ali, J., held that, since the District Judge had no power to pass 
‘an order on an application under section 84 (2) because the dispute was not one 
* of the nature referred to in the first sub-section, the suit was maintainable and there- 
fore held that the order of the Subordinate Judge panes: the suit was not correct. 
Because section 84 refers only to a mutt or temple as defined in the Act, the learned 
Judges. were of opinion that it had no application to the’ question as to whether 
the endowment is a specific endowment to the temple or a private tharity, even 
though the trustees themselves had invoked the powers under section 84 for a deci- 
sion under that section. It is contended that this decision is in favour of the appel- - 
lants for the reason that the principle underlying it is to the effect that, where the 
original decision was one without jurisdiction, even if the parties invited the Court 
to pass it and acquiesced in such_a decision, a puna ta suit is still maintain- 
able. If the circumstances of the present case are exactly similar to those in Thiru- 
vengadam v. H. R. E. Board, Madras+, I am bound by that decision. But in my view 


” the facts of the present case are different. That the original donor intended the 


p 


existence: of a temple is clear; and therefore the question before the Board was 
-whether a temple as defined in section g (12) existed or not. The Board had to 
decide whether such a temple or iastitution was used as a place of public religious 
worship and dedicated to, or -for the benefit of, or used as of right by, the Hindu 
community or any section thereof, as a place of religious worship. It may be that 
the Board wrongly decided that the place was used as a place of public religious 
worship. But that would not be cient to justify the view that the Board had 
no initial jurisdiction. The utmost that could be said is that the action of the Board” 
amounted to a wrong exercise of the jurisdiction vested in it, on the merits of the 
case, and hence such a wrong decision ought to have been set aside by appropriate 
proceedings under section 84 (2) of the Act, in default of which the order would 
become final. The question whether a suit can be filed for that purpose has now 


” been set at rest by the amendment of section 84 itself probably as a result of the 


decision in Sri Iswarananda Bharathi Swami v. Boar Seana ig Hindu Religious 
Endowments, Madras*. In -my opinion the Board, in passing the order, Exhibit 
R-1, acted in full exercise of its jurisdiction. I would clarify my view by an illus- 
tration. Suppose there is a temple situated in and appurtenant to a residential house 
which the owner uses as a private temple where members of the Hindu Cora 
are not allowed to worship and suppose a dispute arises before the Board that su 

an institution is one coming within the definition in section g (12) and the Board, 
after enquiry, wrongly decides that it is used as a place of public religious worship 
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and dedicated to, or for the benefit of, or used as of right by, the Hindu community 
or any section thereof, can it be said that the order of the Board is without juris- 


diction? I am of opinion that though the order may be wrong, it is in the exercise : 


of jurisdiction. As I have already pointed out, a building is not a necessary sine 
qua non for the existence of a temple. The point before the Board was whether the 
temple in existence was one as defined in section g (12), i.e., fulfilling the-n 

con 


itions laid down in that definition, in order that it might be a temple as defined _ 
in the Act. Where a Court or a tribunal having power or jurisdiction to decide ` 


a particular dispute comes to a wrong conclusion, it is difficult to say that such as 
an order is void. The observations of the Judicial Committee in Malkarjun v. 
Narhari! have to be applied to such circumstances : 


“The Code goes on to say that the Court shall issue a notice to the party against whom execution 
is applied for. It did issue notice to Ramalingappa. He contended that he was not the right perso 
but the Court, having received his protest, deci ihat he was the right person, and a6 procecdéd 
with the execution. so doing Court was exercising its jurisdiction. Itmade a sad mistake, 
it is true? but a Court has jurisdiction to decide wrong as as right. If it decides wrong, the 
whonged very oan only take the course prescribed by law for setting matters right ; and if that course 
is not taken the decision, however wrong, cannot be disturbed. e real complaint here is that the 
execution Court construed the Code erroneously. Acting in its duty to make the estate of Nagap 
available for payment of his debt, it served with notice a person who did not legally represent ihe 
estate, and on objection decided that he did represent it.. But to treat such an error as 
the jurisdiction af the Court is calculated to introduce great confusion into the administration of the 
law.” - 


In this connection, it is useful to refer to the dictionary meanings of the word 
temple.” In the Concise Oxford Dictionary, at page 1261, the meaning of the 
word “‘ temple ” is given as follows :— = 


“ Edifice dedicated to service of God ; or place in which God resides.” 


In the New English Dictionary, Volume IX, Part II, the meaning for the word 
- “ temple ” is given thus :— . i - 

“ An edifice or lace fógardéd primaril as the dwelling or house ity. 
edifice devoted to divine worship. torically, the word is a Ee sacred Pride ef a = 
Greeks, Romans, etc., but now to thofe of Hinduism; Budhia, Confucianism, Taoism, Shudasm, etc. 
It seems to me therefore that when the donor endowed the property to the Alagar 
temple which was being built by him, there was a place which was intended to be 
cel as a place of divine worship and there would have been nothing wrong in 
characterising that unfinished building as a temple as understood in common 
parlance. If the Board is invited to decide whether such.a temple is an institution 
coming within the definition of section 9 ga) and accordingly, the Board comes to 
a conclusion, which is either right or wrong, I fail to see how it can be successfully 
argued that the Board’s action was entirely without jurisdiction and therefore ab 
intito void. To a case like this, the decisions like Ledgard v. Bull? and Minakshi 
v. Subramanya? have no application, because in both those cases the Cotirts dealing 
with the proceedings had no initial jurisdiction and therefore any acquiescence 
by the parties in the Court’s jurisdiction cannot confer a right on it. 


It is noteworthy that the appellants herein by their own misconduct, are gaining 
an advantage which the law cannot countenance. The maxim, nemo ex suo delicto 
meliorem suam conditionem facere potest (No one can better his condition by his own 
wrong), applies to the. facts of this case very well. It is seen from Exhibit P-2 


that the landed properties endowed under exhibit R-2 yield roughly an income ' 


of nearly Rs. 3,000 annually. In Exhibit R-3, dated January, 1938, the first appel- 
lant herein states as follows :— ns : 
““It is only for the last few months that the petitioner has been constructing the temple in which 


me faoi y oe een ey nia tobe iostallcd, It will take another two or three years to complete 
e temple.” : 
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In the application to the lower Court, dated 11th September, 1946, we find the 
statement, in paragraph 6, that the temple and the deity had not come into existence 
even on that date. The donor dedicated the properties as long ago as 18th March, 
1920 and he died in 1925. More than a quarter of a century now elapsed and 
the trustees have not performed the trust imposed upon them by constructing the 
temple and installing the deity. In these circumstances can they be allowed to 
say é 


“ though we are truBtecs and are enjoying the income from the trust property we have not 
yet built the temple and performed the Prathiskta and therefore the temple has not come into existence 
and the Board has no jurisdiction ?” . 

In my view, a statement like that emanating from the trustees carries with it its 
own condemnation. Therefore, it seems to me that, if the argument on behalf 
of the appellants is to be accepted the result comes to this, that the appellants are 
ining an advantage as a result of their own misconduct. Moreover, if the appel- 
lants do not construct the temple at all and if, according to their arguments, section 
9 (12) of the Act has no application, then the Board, in my view, cannot even proceed 
or the settlement of a scheme by resorting to a Court of law under section 73 of the 
Act. How far section 92 of the Code of Civil Procedure, in such circumstances, 
would be applicable is really a moot question and as I am not concerned at this 
stage to give an answer on the applicability of section 92, Civil Procedure Code, 
I refrain from doing so. - 
I am therefore of opinion that the decision of the learned District Judge holding - 
that the order Exhibit R-1, since it was not set aside by appropriate proceedings 
within the time allowed by law, has become final, is right, and if finality is thus 
attached to it, it is not competent for the appellants to question its correctness now. 


The appeal is therefore dismissed with costs. With due and profound respect 
to my learned brother I regret to find that I cannot agree with his decision and 
therefore the appeal will have to be heard by another Judge whom my Lord the’ 
Chief Justice nominates. 

` As the two Judges differed, the Appeal was referred to a third Judge, 
Viswanatha Sastri, J., for opinion. 


On the Reference : ; 
S. Muthia Mudaliar for appellant. 


M. Chockalingam for respondent. 
The Judgment of the Court was delivered by 


Viswanatha Sastri, J.—This case discloses a divergence of opinion among the 
legal minds that have been applied to its decision, the Commissioners of the Madras 
Hindu Religious Endowments Board, the learned District Judge of Mathurai, 
and two learned Judges of this Court who have differed in their reasoning and 
conclusions. I need recapitulate only the essential facts. 


` Venkataswami Servai, a pious Hindu of Thevaram village, Mathurai district, 
executed a deed of gift Exhibit R-2, dated 18th March, 1920, endowing about 
twenty acres of nanja lands for the upkeep of “ Alagarswami temple now under 
construction.” The deed provided that after the completion of the building by 
the donor in his village, e deity Alagarswami should be installed therein and 
kumbhabhishekam (consecration ceremony) performed. Three persons including 
the donor were constituted trustees under the deed for carrying out these objects, 
the management of the endowed lands and the conduct of the daily pooja and 
periodical festivals in the temple. The donor died in 1925 and the other trustees 


followed suit. To-day thi remain where they stood in 1923. The building 
is yet unfinished, the idol i, though said to be ready for its reception 
into the temple, has not been installed and the place could not be used as a place 


of public worship. The heirs of the two stranger trustees claim to be the present 
trustees and have been in possession for & long time now of the incomplete building 
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and the endowed lands yielding a considerable annual income. I agree with 
Govinda Menon, J., that the conduct of the trustees is blameworthy. They have 
shown a keen appreciation of the fact that Courts provide but an imperfect instru- 
ment for rectification of wrongs and have not evinced any anxiety to fulfil the pur- 
poses of the trust. I shall endeavour, however, to disembarrass the case of the 
prejudice that might arise from their tonduct. . 


The Madras Hindu Religious Endowments Board (hereinafter called the 
TERN collected a sum of rupees six hundred from the trustees as contribution 
leviable under the Madras Hindu Religious Endowments Act of 1927 (hereinafter 
` called the Act) on “‘ temples”, as defined in the Act. One of the trustees filed _ 
a petition in January, 1938 (Exhibit R-g) before the Board, praying the Board. 

“to hold and declare that the endowment under the deed of trust of Venkataswami Servai is 
outside the scope of the Act and to order refund of rupees six hundred collected from the trustees 


` as contribution.” 


Thè Board treated the petition as one under section 84 of the Act and passed 
an order Exhibit R-1, dated 27th September, 1938, in these terms : 
“Sri Alagar Temple, Thevaram, Perryakulam taluk, Madura district, is a temple as defined in 
the Act 1926, and is also an excepted temple.” ` 
' The annexure to the order of the Board is not in evidence. The trustee appeared 
by Counsel before the Board when this order was passed. In a later proceeding 
of the Board (Exhibit P-2) there is a statement that the Counsel for the trustee 
agreed to have the temple declared an excepted one at the time when the Board 
passed its order, Exhibit R-1. It is not clear whether Counsel admitted that there 
- was a temple or whether he stated that if the Board decided that there was a temple, 
it could declare it an excepted temple. Exhibit R-3, the petition of the - 
had stated that, as there was no temple in existence, the Act did not apply. Be 
it as it may, matters were allowed to rest there till 1940 when the Boami tante 
Proceedings for the settlement of a scheme for the “Sri Alagar temple ” under 
section 62 of the Açt. ; 


c proceedings for the settlement of a scheme dragged on from 1940 till 1945 
and ap tly no scheme has yet been framed. The two trustees objected to the 


- jurisdiction of the Board to frame a scheme in respect of a temple which, according 
to them, had never come into existence. The Board,, by a majority of its members, ` 
overruled the objection of the trustees by its order Exhibit P-2, dated and May, 
1945 and held that it had jurisdiction to frame a scheme. One of the members 
of the Board, who was of the majority, held that there was a temple, as the founder 
had intended there should be a temple and had even called the building a temple 
and endowed it with properties. Another member of the majority (with whom 
the President agreed) held that thé “ notional-etistence of the temple was sufficient 
for the Board to act,” and that since the donor “ had laid die: Gulden of the 
building ” and “ gi a name to the deity”? he had “ conceived more or less the 
temple.” That the “conception ™° did not result in the birth of a temple was a 
matter of no consequence to him and in his view, “ the structure would still-be a 
temple to which the Act applied.” Another reason given by the majority—and” 
one that has been canvassed at great length in this Court-—was that the Board had, . 
in the exercise of its jurisdiction under section 84 (1) of the Act decided in Exhibit 
R-1, dated 27th September, 1938, that the institution was a temple and an excepted 
one, and the said order of the Board, not having been set aside or modified in the. 
manner provided by section 84 (2), had become final and conclusive in the scheme ` 

ings. After deciding that the institution was an excepted temple, the 

Bead was about to frame a scheme when the trusies started the proceedings 
which have culminated in this appeal. f 
The trustees’ filed Original Petition No. 44 of 1946 or the file of the District 
Court of Madura under section 84 (2) of the Act to set aside the decision of the 
Board Exhibit P-2, dated 2nd May, 1945, to the effect that there was here a temple 
‘amenable to the jurisdiction of the Board in respect of which a scheme could be 
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framed. The learned District Judge of Madura, while holding that the temple 
building was incomplete, the deity had not been installed and the public could ~ 
not use the place for worship, dismissed Original Petition No. 44 of 1946, on the 
m that the prior order of the Board, Exhibit R-1, dated 27th Se rs Ba 1938, 

eclaring that there was here a temple and an excepted temple, had been allowed 
to become final and conclusive under section 84 (2) of the Act., The trustees 
appealed to this Court against the order of the learned District Judge, and Satya- 
narayana Rao and Govinda Menon, JJ., who heard the appeal, differed on most 
of the points raised and also about the result of the appeal. As the case is one of 
some difficulty, it would be convenient to deal separately with each of the points 
raised by the learned Counsel appearing in the case. 


Objection is raised by the Board to the maintainability of Original Petition 
No. 44 of 1946.in the lower Court under section 84 (2) of the Act. Govinda Menon, 
J- upheld the objection, but I am unable to agree. The argument for the Board 
is that its order Exhibit P-1, dated 2nd May, 1945, ov ing the objections of the 
trustees and holding that it had jurisdiction to proceed with the scheme, is an inter- 
locutory order or preliminary decision, analogous to the decision of a preliminary 
issue in a suit, and it is only if and when a scheme is framed by the Board under 
‘section 63 that the trustees have a right of suit to set aside the scheme under section 
63, clause (7), of the Act. Govinda Menon, J., holds that if, as alleged by the trus- 
tees, the Board had no jurisdiction to declare the institution a temple and an excep- 
ted temple, under section 84 (1) when it passed the order Exhibit R-1, dated 27th 
September, 1938, it had equally no jurisdiction to decide the same question in the 
later proceedings for framing a scheme and that the proper remedy of the trustees 


is not to file an application under section 84 (2) of the Act but to file a suit for an 


injunction against the Board or 
- “to approach this Court if the pellants have any legal right, for the issue of one of the prerogative 
writs for preventing the so-called illegal action of the ped 


t 
Apparently the learned Judge was thinking of the writs of quo warranto and 
rohibition and was not reminded of the Ryots of Garabandho v. Prinder of Parla- 
Eimidi1. The remedy by an original suit would not Łe available to the trustee 
by reason of the prohibition contained in section 84 (1) of the Act unless the initiation 
of the proceedings was wholly without‘ jurisdiction. Be this as it may, I consider 
that the existence of other remedies, if any, did not stand in the way of the trustees ` 

claiming an enquiry under section 84 (1) of the Act. . 


A dispute as to whether an institution is a “temple” as defined in the Act 
` may arise in the course of the numerous proceedings which the Board might claim 
to initate in respéct of temples, in the exercise of the powers conferred upon the Board 
the several sections of the Act. Such a dispute may arise in the course of any 
of the proceedings contemplated sections 18, 38, 42, 45, 51 to 57, 59, 60, 65, 
6g, 70, 73, 75-A, 76 and 80. A decision of the dispute as to Uhethes an institution 
is a temple as defined in the Act might be essential before further action is taken 
under the above sections by the Board or the Assistant Commissioner, as the care 
‘may be. Section 84 pi designédly framed in wide terms. When the Board 
decides a dispute as to whether an institution is a ‘“ temple” as defined in the Act, 
whatever be the nature or stage of the proceeding in which such dispute arises 
or decision is given, the Board acts under section 84 (1) of the Act. Section 84 (1) 
does not insist that the dispute should be brought re the Board by means of an 
opara application. or original petition or that the dispute contemplated 
by section should be the only matter arising for the decision of the Board. If 
this view is correct, the remedy under section 84 (2) was open to the trustees to set 
aside the decision of the Bo iven in the course of the -proceedings for settling 
a scheme, that there was here a “ temple ” . as defined by the Act. 
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Govinda Menon, J., holds that it could not be said that there was here a dispute 
of the kind referred to in section 84 (1) of the Act, because that dispute had already 
been decided by the prior order of the Board Exhibit R-1, dated 27th September, 
1938. According to fis view, there could be no further dispute about the character 
of the institution as that had been finally decided by Exhibit R-1. Therefore, he 
holds that section 84 (1) would not apply to the case. But it must not be forgotten 
that one of the points debated before tlie Board in the scheme proceedings was that 
the prior order of the Board Exhibit R-1 was wholly without jurisdiction and the 
whole matter was res integra. Further a plea of res judicata is no bar to the institution 
of a suit but only a bar to its trial. ‘It is only the decision of a tribunal of com- 
petent jurisdiction that is a bar to a subsequent proceeding for the same relief, and - 
the plea of the trustees in the present case is that the Board has no jurisdiction to 
pass the ptior order, Exhibit R-1. Itis apparently for these reasons that the Board, 
in the present case, held that the dispute raised by the trustees was one under section 
84 (1) of the Act and gave its decision (Exhibit P-2), dated 2nd May, 1945, holding 
that the institution was a “ temple ” in respect of which it was competent to the 
Board to frame a scheme. Whether the Board decided the dispute by holding 
a- fresh enquiry or by holding that its prior order was conclusive, in either case, 
it seems to me that there is a decision of the Board under section 84 (1) which attracts 
the provisions of section 84 (2). For these reasons I hold that the petition to the 
lower Court was competent. isg 


I am also of the opinion, differing from Govinda Menon, J., that the appeal 
to this Court was competent. The learned District Judge held that the petition 
(Original Petition No. 44 of 1946) filed by the trustees to set aside the order of 
the Board, Exhibit P-1, dated 2nd May, 1945, was maintainable under section 84 (2) 
of the Act. In entertaining and deciding the petition, he orted to act under 
and exercised the jurisdiction conferred by section 84 (2) of the Act. Section 84 (3) 
gives a right of appeal to this Court against every order of the District Judge passed 
under section 84 (2). Even though the District Judge might have erred in holding 
that section iy b) applied to the case, still, as he purported to entertain and decide: 
the petition in the exercise of the jurisdiction assumed to have been conferred 
upon him by that section, the right of appeal giver to an aggrieved party by section 
84 (3) against an order under section 84 (2) is attracted. This is the view that 
has consistently been taken by this Court. In the leading case of Abdul Rahiman 
Saheb v. Ganapathi Bhatia! the District Judge, under a misconception of his powers 
under section 43 of the Guardians and Act, ted an injunction and appoint- 
ed a vecciver ii a piocecditig’ O rembvera guaran. An appeal would have lain 
in this Court if the orders had been made under sections 492 and 509 of the Civil 
Procedure Code of 1882 then in force. This Court entertained an appeal and 
reversed the orders of the District Judge as having been made without jurisdiction. 
The objection to the maintainability of the appeal was overruled by this Court in 
these terms : 

“ The fact that the District Judge had no power in tbis case to pass an order under these sections 
(sections 492 and 509 of the Civil ure Code of 1882) does not bar this Court from treating 
the order as having been passed thereunder for the purpose of entertaining an appeal against the 
order, seeing that there is no provision of law under which the judge could pass an order attaching 
the property or appointing a receiver without such order being subject to appeal.” 


An order purporting to be passed by a Court of first instance under an appeal- 
able provision of law will be open to a even though, on the facts, the order 
is one that should not have been under that provision. Authority for this 
view will be found in Muthiah Chettiar v. Govinddass Krishnadoss* and Somasundaramma 
v. Seshagiri Rao?. ; 


The question that now arises for consideration and on which learned 
brethren have differed is as to the effect of the prior order of the Board, Exhibit R-1, 


m 
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dated 27th September, 1998, declaring the institution a temple and an excepted 
oe Under section 84 (4) the decision of the Board is final subject only to the 

t of an application in the District Court under section 84 (2) or ap to this 
Court under section 84 (3). No such application was at all preferred in the present 
case to set aside the order Exhibit R-1. Gonvinda Menon, J., in effect, holds 
that the Board had jurisdiction under section 84 (1) of the Act to decide whether 
an institution in question was a temple or not and the decision in Exhibit R-1, 
right or wrong, had become final and conclusive and could not be re-opened or 
questioned in these proceedings for framing a scheme. Satyanarayana Rao, J., 
holds that the existence of a temple was essential to give jurisdiction to the Board 
to start an enquiry under section 84 (1) of the Act, that there was no temple in 
this case at the time when tbe Board passed its order, Exhibit R-1, and that the 
order of the Board, Exhibit R-1, was one passed wholly without jurisdiction, and 
therefore null and void. It is a striking proof of the fineness of the distinction 
between want of jurisdiction and the erroneous exercise of jurisdiction in particular 
cases, that my learned brethren, while purporting to follow settled principles, have 
arrived at contrary results. 


= 

The expression “ want of jurisdiction ” is often loosely used to cover a variety 
of objections to orders or ju ents deciding rights of parties. If on the face | 
of the order and a reading of the relevant statutory provisions under which action 
was taken, ea brine of the tribunal is found to have been ousted, it is a patent 
defect of jurisdiction and the order of the tribunal will be a nullity. The want of 
jurisdiction in such a case is patent or apparent, the order. being on the face of it 
“a ing order”? to use the language of Earl Cairns, L.C., in Overseers of the 
Poor of Walsall v. London and North Western Railway Co.1. The present case does 
not under this category. The order of the Board, Exhibit R-1, is ex facie, regular 
and apparently within the ambit and scope of the power conferred on the Board 
by section 84 (1) of the Act. On the face of the order, it cannot be said that the 
Board acted outside its jurisdiction. . 


There may be other cases where the want or defect of jurisdiction is not apparent 
from the record but is latent, consisting of matters which are collateral or extrinsic 
to the merits of the case. Objections founded on the personal incompetency of the 
Judge or the nature of the subject-matter or the absence of some essential prelimina 
to the enquiry are defects of this type. The Court may not be properly constituted, 
the judge or a member of the Court being disqualified. Jurisdiction over the 
subject-matter may not have been given or might Have been taken away. Such 

` objections, if substantiated, would render the decision one passed without juris- 
diction. The observations of Sundara Ayyar, J., in Atchayya v. Sri Seetharamachandra 
Rao? that, if a Court, by an error of law in deciding whether it had jurisdiction, 
exercised jurisdiction not vested in it, the High Court’s power to interfere under 
section 115 cannot be objected to on the ground that the Court had jurisdiction 
to decide whether it has jurisdiction or not; had reference to this clags of cases. 
The decision in Madkavarao v. Papayya? is another illustration of this class of cases. 
In this case it was held that decrees of revenue Courts, both original and appellate, 
decrecing rent in favour of a landholder were without jurisdiction and nullities, 
as the land in respect of which rent had been decreed was not ryoti land, that being 
a condition precedent for the exercise of jurisdiction by revenue Courts. The 
general rule is that . 
“no Court of limited jurisdiction can give itself jurisdiction by a wrong decision on a point 
„collateral to the merits of the cssc upon which the limit to its juridicion dependa ” ; 

Coleridge, J., Bunbury v. Fullert cited by Blackburn, J., with approval in 

ease v. Chaytor." ; D : 
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Unless forced to that conclusion by the express language of an enactment, 

Courts will not countenance the view that a body of limited jurisdiction can, by an 

© erroneous decision of its own, extend its jurisdiction. Satyanarayana Rao, J., 
holds that the present case falls under this category. 


There is a third class of cases where the objection to an order is that 
“the judge has erroneously found a fact which though esential to the validity of his order, he 
was competent to try. This objection proceeds on the assumption that, having general jurisdiction 
over the subject-matter, he properly entered upon the enquiry but miscarried in the course of it.” 
The Colonial Bank of Axstralasia v. William}. . 
It is in connection with this class of cases that the oft-quoted observation of the 
Judicial Committee in Malkarjun v. Narhgri* repeated in Joy Chand Lal Babu v. 
Kamalaksha Chaudhury? that a Court has jurisdiction to decide rightly as well as 
wrongly, applies. Where a Judge decides an issue or convicts a man without 
evidence or misconstrues a statute or misconceives a point of law in the course 
of reaching his decision, he could not bė said to have acted without jurisdiction. 
If the Court has gone wrong in such matters, the remedy of the ageneyer p 
“is by way of appeal from the erroneous order, if the statute provides an appeal. 
Otherwise, the decision, however wrong, cannot be disturbed or questioned in 
_ subsequent proceedings. The error, however serious, does not amount to an 
usurpation of jurisdiction and the decision cannot be ignored as a nullity or im- 
peached or re-opened in collateral proceedings. The respondent-Board maintains 
that the present case falls within this last category. 


2 There have been instances where, by statute, jurisdiction has been conferred 

- upon a tribunal not conditionally upon the existence of a state of things, but it is 

left to the tribunal itself to decide the question whether or not the state of things 

exists, as part of the jurisdiction conferred upon it. The distinction between the 

two types of cases is well brought out in the following passage from the judgment 

~ of Lord Esher M. R. in The Queen v. Commissioners for the Special Purposes of the Incoms- 
taxt :— 


The legislature may intrust the tribunal or body with a jurisdiction, which includes the jurisdiction 
to determine whether the preliminary state of facts exists as well as the jurisdiction, on ing that 
it does exist, to proceed further or do something more ...... In the second of the two cases, 
I have mentioned, it is an erroneous lication of the formula to say that the tribunal cannot gi 
themselves jurisdiction by wrongly deciding certain facts to exist, because the legislature gave them 
jurisdiction to determine all the facts, including the existence of the preliminary facts on`which the 
further exercise of their jurisdiction depends ..... 


. This .statement of the law has been approved by the Judicial Committee in 
-Rex v. Nat Bell Liquors, Ltd.®, and followed in Rex v. Bloomsbury Incoms-Tax Commis- 

. Stoners®, If a tribunal is given jurisdiction to embark upon an enquiry and also 
decide the preliminary, extrinsic or collateral facts which related to its jurisdiction, 
then, its decision on such matters though erroneous, will not render its ultimate 
decision devoid of jurisdiction. The error is a matter for correction by way of 
appeal or otherwise as the statute may provide just like an error affecting the decision 
on the merits of the case. 


The facts, on which the presence or absence of jurisdiction turns,, may them- 
‘selves be such as can only be determined as part of the general enquiry and im - 
such cases, the question of jurisdiction does not depend on the ultimate view 


s 
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of the Court as to the truth or otherwise of the facts investigated. To find out 
whether such a large and extended jurisdiction of this nee has been given to the 
Board, the scheme of the Act and the terms of section 84 have to be carefully exam- 
ined. Unless the jurisdiction to decide the preliminary facts or extrinsic and 
collateral matters which must exist before the Board decides a dispute under section 
84 has also been given to the Board, it will be usurping jurisdiction if, by erroncous 
decision on these preliminary facts or extrinsic and collateral matters, it proceeds 
to decide the merits of the dispute. 


In the light of these principles, I shall examine the provisions of the Act and 
consider the effect of the order of the Board, Exhibit R-1, declaring the institution 
to be a temple and an-excepted one. I may at once point out that the only point 
now open to the appellants is whether the order was paased without jurisdiction. 
Its soundness in law or on the facts is not a matter that can be canvassed in these 
p i It is only if Exhibit R-1 is held to be an order passed without juris- 
diction, the matters purporting to be decided by it can be considered afresh by the 
Board in the proceedings for framing a scheme or by the Court in this appeal. _ 
The language of section 84 is wide and comprehensive to the effect that, if an 
dispute arises as to whether an institution is a temple as defined in the Act, su 
dispute shall be decided by the Board. The aggrieved party is given a remedy 
by an application to the Court under section 84 (2) and an appeal to this Court 
under section 84 (3), as amended in 1946. Subject to the result of such application 
or appeal, the decision of the Board is final. The ordinary original jurisdiction of 
Civil Courts to try such disputes was held to be barred by implication in Iswarananda 
Bharathi’s case! and is now expressly barred by section 84 (1) as amended in 1946. 
As I have already pointed out, a dispute of the kind mentioned in section ea (r) 
might arise in the course of very many proceedings contemplated and authorized 
by the Act and whatever be the nature or stage of the proceedings in which the 
dispute arises, the Board is empowered, and indeed required, to decide the dispute. 


The only preliminary fact or condition that must exist in order to attract the Board’s © 


jurisdiction is the existence of a dispute as to whether an institution is a “ temple ” 
-as defined in the Act. The enquiry by the Board must extend to, and indeed 
begin with, a consideration of the question whether the institution with reference 
to which the dispute has arisen is a temple or not. The decision of the Board as a 
result of the enquiry might be that there is a temple as defined in the Act or there 
is not. In either case, its order, right or wrong, will be within its jurisdiction and 
not outside it. _ . 

The view of Satyanarayana Rao, J., is that no temple was in existence in 1938 
when the Board passed the order ibit R-1 and as the existence of a fale 
in the usual and accepted sense of that term, was an essential pre-requisite to give 
jurisdiction to the Board under section of the Act, its order, Exhibit R-1, was 
one passed without jurisdiction. It would be a strained construction of section 84 
to say that it merely empowered the Board to declare that a temple was a temple 
or that a temple admitted to be such, was a temple as defined in the.Act. When 
the Board decided in Exhibit R-1 that there was “ a temple ” as defined in the Act, 


it decided that the institution was a temple. If the matter were res integra, I would ` 


hold with Satyanarayana Rao, J., that in spite of the several features adverted to 
by the Board, there was here no temple according to ordinarily accepted notions. 
But this question had to be and was decided, though erroneously, by a tribunal 
competent and empowered by the Legislature to decide it, and the decision of that 
tribunal has been allowed to become final by the inaction of the trustees. Its- 
correctness is, therefore, no longer open to question. ; 


It is common knowledge that there are in this Presidency many institutions 
of a mixed character, whose exact place among religious and charitable foundations 
is likely to be a matter of doubt or dispute. There are some samadhis or tombs 
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and sepulchres of holy men, where an image of Siva is usually installed and worship, 
or occasional, iù offered. Some of them have come to be considered as - 
public temples by reason of the sanctity of the persons interred. There are private 
mausoleums where idols are installed and pooja offered, but which are not temples 
or temples as defined in the Act, because the public either do not care or are not 
allowed to worship at such places; Draiwiasundaram v. Supramania), Veluswami 
Goundan v. Dandapani®, There have been cases where memorials erected originally 
in honour of heroes or martyrs have developed into places of public worship and 
have been declared to be public temples ; Board of Comnissioners for the H. R, E., 
Madras v. Narasimham®. There are institutions like bhajana maiems where pictures 
or idols of gods of the Hindu pantheon are kept, the public congregate daily or on 
stated occasions, sing the praise of God and receive prasadams. There are insti- 
tutions loosely called mutts which, however, are private buildings in which house- 
holders, belonging to particular sects or following particular tenets, live with their 
families. A so-called mutt may merely be the residence of a saayasi or paradesi, 
There are also endowed mutts which are public institutions established for propa- 
gating particular systems of religious philosophy, presided over by an ascetic head. 
There are choultries resorted to by the public, where images of Gods are installed 
and daily worship offered. There are also endowments of immovable property 
and cash for institutions of the foregoing types. There are foundations, of which 
it is difficult to say whether they are temples or mutts at all and whether they are 
temples or mutts as defined in the Act. If with reference to institutions of this 
kind, a dispute arises as to whether they are temples or mutts as defined in the Act, 
the Board is empowered, and indeed the duty is cast on the Board’ by section 84 
to enquire into and decide this dispute. Ifon enquiry the Board decides that the 
institution in question is not a temple or a mutt, its decision will be final, subject 
to the result,of an application and an appeal under section 84 (2) and (3) of the Act. 
, Its decision cannot 'be considered to be one rendered by a tribunal without juris- 
diction merely because it turned out as a result of the enquiry that there was no 
mutt or temple. The same result would follow a decision of the Board that there 
was an institution answering the description of a temple or mutt as defined in the 
Act. Though the Act applies only to temples and mutts which are public institutions . 
and though the jurisdiction of the Board does not extend to private temples or mutts 
which are not of the type defined in section 9, clauses (7) and Sp ofthe Act, still, 
the Board is, in my opinion, empowered by section 84 to decide on the true character | 
of these institutions as a preliminary to its exercising the other powers conferred 
by the Act in respect of “ temples ” and “mutts”. In my opinien, the whole 
scheme of the Act and the language of section 84 (1) bring this case within the cate- 


. gory of cases referred to by Lord Esher, M. R., in The Queen v. Commissioner for 


Special Purposes of the Income-Tax* and in this case, the Legislature has entrusted the 
tribunal or body with a jurisdiction which includes the jurisdiction to determine 
whether the preliminary state of facts exists as well as the jurisdiction, on finding 
that it does exist, to proceed further or do something more. It is an erroneous 
application of the formula to say that in such a case the tribunal cannot give itself 
jurisdiction by wrongly diciding certain facts to exist because the islature gave 
it jurisdiction to determine all the facts including existence of the orelan inary ico 
on which the further exercise of its jurisdiction depends. If this reasoning is correct, 
it cannot be said that Exhibit R-1 was an order passed without jurisdiction. The 
appellants, however, have relied strongly upon a decision of this Court in H. R. E. 
Board, Madras v. is as $ in support of their contention and my learned brother Satya- 
narayana Rao, J., also placed considerable reliance on this decision to support 
his conclusion. In that case, Kumaraswami Sastri, J., sitting on the Original Side 
of this Court, passed a decree declaring that the Act did not apply to the properties 
endowed for a temple which had disappeared long before ‘the Act came 
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into force and granting an injunction restraining the Board from exercising any of the - 
powers confrerred by the Act in respect of that endowment; Sri Vythilinga 
Pandara Samadhi v. Sir T. Sadasiva Aypar,1. This decree was was affirmed by 
Beasley, C.,J.,and Cornish, J., in H. R. E. Board, Madras v. Rugmini*. The learned 
Chief justice referred to the fact that the temple in question had been in ruins for 
many years, that there was no prospect of its reappearance and that it was not used 
and could not be used as a place of public worship as contemplated by section g (12) 
of the Act. He also held that the Board had no jurisdiction over the endowments 
of a temple where the temple itself was clearly not in existence, not temporarily but 
permanently and there was no apparent intention of bringing it into existence. 
He added, however, a qualification of this proposition ir thee terms :— 

“The difficulty, however, is in laying down that the building of the temple must actually exist 
in order to give the Board jurisdiction as cases can be imagined where clearly the Board should and 
Must be intended by the legislature to exercise its control.’ 

By way of illustration, the case of a temple temporarily submerged by a flood 
was mentioned. There might be other cases as well. There have been cases 
where the i of the deity is periodically set up and destroyed. Section g (11) 
of the Ag Wen been amended in 1946 so as to nullify the effect of the decision in 
Hindu Religious Endowments Board, Madras v. Rugmini*, The passage from the 
judgment quoted above does not su that in the view of their Lordships who 
decided that case, section 84 of the Act was confined in its application to institu- 
tions admitted or conceded to be temples. The Hindu law recognizes the validity 
of dedications for the establishment of a deity and the maintenance of its worship. 
It is immaterial that the image of the deity has not been established before a gift 
or bequest is made forit. The decision in Thiruvengadam v. H. R. E. Board, Madras? 
relied upon by the appellants has no bearing on the question now under considera- 
tion. Section 84 of the Act, as it stood before its amendment in 1946, did not 
empower the Board to decide a dispute as to whether any property endowed was 
a specific endowment as defined in the Act or a mere private charity and its decision - 
on this question was held to be one given without jurisdiction. Section 84 has since 
been amended in 1946 by the insertion of clause (e) in sub-section (1) so as to give 
the Board jurisdiction to decide such disputes as well. f 


It is next contended by Mr. Muthiah Mudaliar that there there is no “institution” 
in this case so as to attract the operation of section 84 (1), the institution, according 
to him, coming into existence only if and when the building is completed and the 
idol installed and consecrated in the manner prescribed by the Agama Sastras, and 
described by Satyanarayana Rao, J., in his judgment. Consecration according 
to the ceremonial rites prescribed by the Agama Sastras is not a legal requisite, though. 
it is a sacerdotal necessity according to the views of the orthodox. e test is not 
whether the installation of an idol and the mode of its worship conform to -any 
particular school of Agama Sastras.. If the public or that section of the 
public who go for set consider that there isa Divine presence in a 

icular place and offering ac at that place, they are likely to 
Pe dhe recipients of bounty or blessi of God, then, you have got 
the essential features of a temple as defined in section g, clause (12) of the 
Act. The presence of an idol, tough an invariable feature of Hindu temples, 
is not a legal requisite under the definition of a temple in section g, clause (12 
of the Act. The word “ institution ” which is used in section 84 (1) of the Act is 
a term of very wide import, capable of different meanings according to the context 
in which it is used. It means, among other things, a foundation, a system, a consti- 
‘tution, an establishment, or organization, a place designed for the promotion of ` 
some religious, charitable or other object of ‘as utility and so on. In this case, 
the place for the construction of the temple been fixed, the“building had been 
substantially erected though not completed, the idol was ready to be installed, - 
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a had been endowed and trustees appointed for the conduct of the worship 
and the management of the properties. c Board had jurisdiction to decide the 
preliminary fact, whether there was an institution within the meaning of section 
84 (1) and whether it was a temple as defined in the Act. It decided in the affir- 
mative in its order Exhibit R.-1 dated 27th September, 1938. Its decision has 
not been set aside in the only manner permitted 5 law and has now become final 
and binding on-the trustees. Merely because I would have come to a different 
conclusion from the Board, J cannot treat the order of the Board as null and void. 


The learned Advocate for the appellants boldly suggested that the Act would 
be ultra vires if such a wide interpretation were to be put on section 84 (1), but he 
did not support his contention by any reasons, evidently because he had no 
faith in it. It was next urged that it could epee have been the intention of the 
Legislature to invest the Board with such wide and sweeping powers as are claimed 
by it. In theory, it may be objectionable to make a body invested with limited 
jurisdiction a judge of the question as to whether the subject of enquiry is within 
its jurisdiction or not. In spite of forensic protests, the legislative practice of 
substituting for the jurisdiction of the Court that of a specially constituted tribunal 
has become increasingly frequent both here and in England and, in such cases, 
the Court is concerned only with the question whether the tribunal has acted within 
its jurisdiction. It must, however, be pointéd out that section 84 (2) and 84 (3) 
of the Act provide ample and adequate remedies by way of an application to the 
District Court and an appeal to this Court for the correction of an erroneous decision 
of the Board. $ 


Though I have reached the same conclusion as my learned brother Govinda 
Menon, J., I have travelled by a difierent route. I have also differed from the 
conclusion of Satyanarayana Rao, J., for whose opinion I have unfeigned ect. 
The case is also one of some difficulty and importance. For these ees an 
ares at feng the considerations which have compelled me to the conclusion that 

ve form f 


Following the precedent in Dasureddi v. Venkatasubbammal}, the appeal will be 
before the Bench for orders being passed in accordance with the opinion 
of the majority of the Judges who have heard the appeal. ` 


The appeal on coming for final hearing before the Court, Satyanarayana Rao 
and Govinda Menon, JJ., after expression of opinion by Viswanatha Sastri, J., the 
Judgment of the Court was delivered by : : 

Satyanarayana Rao, J.—Following the opinion of the third. Judge, the appeal 
has now to be dismissed with costs. The learned Advocate for the appellants 
now states that he mentioned some other points when the appeal was argued in 
the first instance before us and that he should have an opportunity now to e 
and develop those points. We have dealt in our Judgments with the points that 
were urged before us and ed at length. Even at the time when our judgments 
were delivered on 18th February, 1949, the learnéd Advocate for the appellants 
did not draw our attention to the fact that there were other points, which he men- 
tioned at the time of the arguments and which we omitted to consider in our judg- 
- ments and that, at any rate, he shculd have a further opportunity to argue those 

ints. In those circumstances, we think we are not justified in re-opening the 
hearing of this appeal at this distance of time and giving a further opportunity 
to the appellants’ learned Advocate to further argue the appeal. 


VS. Appeal dismissed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. - s 
Present :—Mnr. Josroœ Horwitt AND Mr. Jusricg BALAKRisHNA AYYAR. 
Arunachala Naicker - a. - Appellant * 


a“ 


p. 3 
Ghulam Mahmood Saheb D ; .. Respondent. 
Transfer of Property Act (IV of 1882), séction 106—Scope of. : ; 


Where not merely did the parties intend that the period of notice should be one month, but also `” 


that the one month’s notice could be given at any time, there is a contract to the contrary as coitem- 
plated by section 106 of the Transfer of Property Act. R A v 

Where the lessee was allowed to extend his cultivation according to his own pleasure and at 
his convenience and except as to rent the parties intended to ed by the original contract, 
then it would follow that only one month’s notice was necessary and the lessor could give that month’s - 
notice at any time he chose. ~ i 7 ` 

~ Appeal under Clause 15 of the Letters Patent against the judgment and decree 
`- of Chandrasekhara Ayyar, J., dated 21st January, 1948, ia G. G. C. A. No. 78 of 
1946, preferred against the decree of the City Civil Court, Madras, dated goth 
August, 1946, in O.S. No. 283 of 1945. S : 

C. R. Krishna Rao for Appellant. 


S. Balasingam Satyanadar and N. C. Rangaswami for Respondent. . 
The Judgment of the Court was delivered by 


i Horwill, J-—On the 4th August, 1917, the parties entered into a contract, 

Exhibit P-1, whereby the appellant took on lease a small plot of land-from the `» 
uncle of the respondent for two years on a rent of Rs. 2 a month. The land is. 
said to have been lying waste at that time and the appellant desired to cultivate 
a garden there. One of the material terms of the lease was : 

“ Besides if you, after the iry of the said sti iod, send me a ing 
month’s time Taba vacate the said land and deliver ig bras hey Fe aa tae si 
After the expiry of the lease, the appellant continued in possession ; but from time 
to time the lessee seems to have extended the area of cultivation. After the death _ 
of the lessor in 1932, the legal representatives of the lessor, some time in 1936, 
thought that in view of the extended area then under cultivation, the lessee should 
, pay an increased rent. This the lessee was willing to do. At first he paid Rs. 36 
‘per annum, later Rs. 48, and eventually, as time went on, Rs. 100 which was the 
rent in force at the time when the suit was brought. From the 4th July, 1939 
onwards notices were sent to the lessee by the | ntatives of the origi 
lessor terminating the lease. Replies were sent by the lense that he was unwilling 
to quit the land ; and so this suit was filed in 1945. a$ 

THe suit was resisted on two grounds: the first was that under section 106 
of the Transfer of Property Act the lessee was entitled to six months’ notice, since 
the land had been leased for agricultural purposes, and the second was that the 
period of notice should expire with the year of the tenancy. Both these points 
were found against the defendant by the trial Court. The appeal of the lessee 
to this Court was dismissed by Chandrasekhara Ayyar, J. This Letters Patent 
Appeal has thereupon been filed by the lessee. ; 

A contract to the contrary within the meaning of the words in section 106, - 
Transfer of Property Act, was certainly entered into by the parties by Exhibit P-r. 
It is argued by Mr. Q. R. Krishna Rao for the appellant that section 106 requires not 
only a contract to the contrary with regard to the period of notice, but also with 
regard to the expiry of the notice. It seems to us that when there is a contract ` 
governing the question of notice, we must read that contract in a reasonable way . 
to ascertain what the parties intended by way of notice and not try to read into the 
contract some term that would have to be implied only if there were no contract, 
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q P . 
It seems to us reasonable to conclude from the passage set dut if the opening para- 
graph that not merely did the parties intend that the period of notice should be one 
month, but also that the one month’s notice should be given at any time. 


A further question argued is whether on the pleadings and the evidence, it 
would appear that the lessee was holding over from month to month or whether,- 
as contended Mr. Krishna Rao for the lessee, that from time to time fresh contracts 
were entered into between the legal representatives of the original lessor and the 
lessee. It is contended that all the evidence pome to the conclusion that the parties 
had no intention of regulating their new relationships by the terms of the original 

` lease ; but they entered into oral aenaran from time to time in which the only 
term was the rent to be paid for the extent of the land then cultivated. If so, 
then the provisions of section 106, Transfer of Property Act, would supply other 
implied terms. As a part of this question, we have been invited to consider the 
question whether the parcels of land brought under cultivation from time to time 
were accessions within the meaning of section 108, Transfer of Property Act. If 
so, then the question before us would be fairly simple one ; because the terms of 
the lease would govern in epee Ria relationship between the parties up to the 
date of suit. i is argued that land brought under cultivation from time to 
time could not be regarded as a’mere accession, leading to the inference that the 
parties were to be governed by the original contract ; for it is clear that from time 
to time, the parties did enter into fresh relationships and that the rent should 
be increased as the area brought under cultivation by the increased. 


There is a great deal to be said for the appellant’s contention that fresh contracts 
were entered into from time to time; but we do not think that the position of the 
lessee would thereby become any stronger. The pleadings and the correspondence 
between the parties lead to the conclusion that the only discussion entered into 
between the parties from time to time was with regard to the amount of rent to be 
paid and that otherwise they intended that their legal relationship should be 
governed by the terms of the original contract. It is true that what was originally 
a monthly rental became in time a’ yearly rent; but-as the learned trial Judge 
pointed out, that may have been merely a matter of convenience.” The earliest 
of the new rents was Rs. 36 a year, obviously calculated on a monthly rent of Rs. 3 
instead of the original Rs. 2. The next increase of rent was, we understand, to 
Rs. 48, i.s., Rs. 4 a month. It is true that the present rent is Rs. 100 a year; but 
during the course of the many years upto the ea of the filing of the suit in 1945, 
the parties had become accustomed to thinking ih terms of an annual rent rather 
than a monthly rent. There does not seem.to have ever been any agreement 
as to the extent to be cultivated. The land around the cultivated area was waste. 
The lessee was allowed to extend his cultivation according to his own pleasure 
and at his own convenience, the rent being fixed from time to time with regard 
to the actual extent then cultivated. If, except as to rent, the parties intended to 
be governed by the original contract, then it would follow that only one month’s 
notice was necessary and that the lessor could give that month’s notice at any time 
he chose. 


The appeal is dismissed with costs. : 

The case having been set down for being mentioned this day, the Court made 
the following 

ORDER.—À rauei has been made on behalf of the defendant that since he 


is now an elderly man aged 62 years, very much attached to the land on which he 
has spent much thought and energy during the past 33 years, he should be allowed 
at least one year to accustom himself to the idea of leaving the land. The plaintiff 
is willing to allow him to continue in possession for a year from this date, provided 
that from rst March, 1950, he pays mesne profits at the rate of Rs. 250 per annum 
from that date until he quits helena. He will of course have to pay the arrears 
of mesne profits at the old rate of Rs. 100 per annum upto 1st March, 1950. 


_V. PLS. — Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sussa Rao, AND Mr. JUSTICE PANGHAPAKESA AYYAR- 
Goli Paddaraju and others .. Appellants * 
v: 
Mattapalli Raju and another l .. Respondents. 
Mortgage—Stit on—Proliminary decree—Final decres and sale—Appeal against preliminary decree—Subse- 
quent decision in the appeal— Whether sale void in the circumstances. 
On the question whether a sale held in execution of a final decree in a mortgage suit would be 
void if subsequently, ın an appeal filed against the preliminary decree, the final decree was modified, 


though the said modification cid not affect the right of the mortgagee to proceed against the proper- 
ties concerned, 


Held: that where su ent to the sale the preliminary decree was only modified in regard 
to the order prescribed for sale of the different items and even that modification only gave relief to 
certain of the defendants who did not question the sale, the sale would be valid and binding on all 
the parties. , 

Case-law reviewed. i 

Appeal against the order of the Court of the Subordinate Judge, Kakinada, 
dated grd October, 1945, in Ẹ.A. No. 15 of 1941, in O.S. No. 31 of 1926. 

F. Parthasarathi for Appellants. d 

G. Balaparameswari Rao for Respondents. 

The Judgment of the Court was delivered by 


Subba Rao, 7.—The mortgagors are the appellants. The history of this liti- 
tion is found in the judgment of Wadsworth and Patanjali Sastri, JJ., in A.S. 
o. 463 of 1941. It is not necessary to restate the facts as they have been fully 

stated in that judgment. It will be enough if we notice the relevant facts sufficient 
for disposing of this appeal. The respondents obtained a preliminary decree on 
two mortgages on 17th ae 1928, against the appellants and others. The 
final decree was passed on 16th September, 1929. endants 3 and 15, who are 
the purchasers of portions of the hypotheca, preferred an appeal to the h Court, 
being A. S. No. 33 of 1929. That a was disposed of on 8th December, 1933. 
The preliminary decree was modified in some respects. Whereas under the decree 
of the Subordinate Judge, all the mortgaged properties Were directed to be sold 
in the order mentioned in the mortgage deed, in the appeal the High Court directed 
that the properties purchased by defendants 3 and 15 should be sold last. With this 
modification the appeal was dismissed. Before the appeal against the preliminary 
decree was di eee of, the final decree was reed. Sa le decree-holder pur- 
chased the properties, and thè decree was satisfied in part. The decree-holder 
filed application No. 5 of 1937, on 8th December, 1936, for the passing of a fresh 
final decree. while the judgment-debtors filed an application under Madras Act 
IV of 1938 for scaling awn the decree debt. For tactical purposes the plaintiffs 
obviously withdrew their application, and the application was accordingly dismissed... 
In the application filed by the lr lense Sl for scaling down the decree debt, ž 
it was scaled down. The plainti referred an appeal to the High Court, being 
A. S. No. 463 of 1941. learned Judges held that the amount due under the 
decree afler giving credit to the amounts realised by the sale of the properties 
should be scaled down. When the mortgagors brought to the notice of the Court 
that they had filed an application in the lower Court for restitution of the properties 
sold, the learned Judges reserved the right of the ste os to proceed with that 
application. After the disposal of A. S. No. 463 of 1941, the restitution‘application: 
was taken up and the learned Subordinate Tile dismissed the same. mort- 
gagors have preferred the above appeal. 


The only question that arises in the appeal is whether a sale held in execution 
of a final decree would be void if su uently, in an appeal filed against a preli- 
minary decree, the final decree was modified, though the said modification did not 
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affect the right of the mo ee to proceed against the properties concerned. The 
learned counsel for the appellants contended ‘that in a mortgage action there can 
be only one final decree, that when in the appeal against the preliminary decree 
the appellate Court modified the preliminary decree, the final decree, lost its legal 
force, that the sale held pursuant to the final decree was void and therefore that 
the judgment-debtors would be entitled to a restitution of the properties ‘so sold 
leaving the mo to work out their rights by filing a fresh application for the 

ing of the decree. This argument was based upon some observations 
made by the Judicial Committee and by the High Courts in the various decisions 
cited before us. In Jowad Hussain v. Gendan Singh’, the question for consideration 
was whether the time for iing ai a pianoa or the passing of the final decree 
should be computed from the date o 
original decree. The Judicial Committee held that the period of limitation would 
run from the date of the appellate decree, though the appellate decree only confirmed 
the original decree. In the course of the judgment they expressed their approval 
of the view of the Allahabad High Court in the decision in Gajadar Singh v. Kishan 
Jiwan Lal*, to thè effect that a mortgage action contemplates the passing of only 
one final decree in a suit for sale upon a mortgage. The Patna High Court in 
- another decision, Somar Singh v. Deonandan Prasad Singh*, held that an application for 
enforcing a final decree for sale in a mortgage suit was an application for execution 
and was governed by Article 182 and not by Article 181 of the Indian Limitation 
Act. This view is not sound in view of the later decisions. At page 787 the 
learned Judges say— 4 

“Tn the case now before us the final decree for sale which was made on the 28th October, 19a, 
d eee a inst the preliminary decree was clearly impérilled by the 
a , and the decree made by the Tigh Court oujthe ggth October, 1925, clearly supplemented 
and completed the decree on the 28th October, 1922. 


The observation does not touch the question to be decided in this case. Whenever l 


an appeal is filed against the decree of an original Court, certainly it is imperilled, 
as the appellate Court may modify, confirm or allow the appeal and the decree 
of the lower Court is necessarily subject to the decision of the appellate Court, 
The observations of the learned Judges in Jankidas v. Sheoprasad*, were also pressed 
into service by the learned counsel. The question in that case was whether an 
appellate Court had power to stay execution of a final decree although no appeal 
was filed from the preliminary decree. In the course of. that judgment they 
observed— - d 


- «Tt cannot be denied that any interference with the imi decree in the appeal therefrom - 


would have the effect of the finat decree being vacated, and that if execution of the final decree is 


allowed to proceed, rights may come into existence before the disposal of the appeal from the preli- 


minary decree. 
It is no doubt true that if a preliminary decree is modified, to that extent, the final 
decree will have to be modified, as otherwise the final decree will be inconsistent 
with the preliminary decree. The wide observations made by the learned Judges 
in connection with a different argument cannot be utilised in support of an ent 
which was neither raised nor considered by the Court in that case. In Talebali 
v. Abdul Aziz’, the learned Judges held that an appeal-from a preliminary decree 
was not incompetent if a final decree was made before the appeal was presented. 
The observations relied upon are found at page 1038— ` A 
“In my judgment, the final decre ` 17, in its nature, dependent and subordinate because it is a 
dereer has been passed as a result of proceedings directed and controlled by the preliminary 
decree and based thereon.” : : 
These observations need not be questioned. But at page 1039 they also observed— 
i “I would add that wien a rA decree is ay aa S decree is superseded, whether 
was broug ore i f decree and i j , 
P E Gone when setung aside ar veing a preliminary i decree, a E a ene 


Y. 
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directions for the setting aside or y ofthe final decree, if the existence of the final decree is brought 
to its notice, as in all cases it ought to be.” , 

These observations indicate that the proper modifications can-be embodied in the 
final decree if in an appeal against the preliminary decree the original decree was 
varied. In Penakepes v. Venugopal!, a Bench of this Court had to consider the 


. scope of a decree of the appellate Court in appeal against the preliminary decree. 


tr 


The facts in that case are that a preliminary pads in A re passed on 4th 
May, 1929. A final decree was passed on 23rd Sep 1 On 26th Novem- 
ber, 1934, in the appeal against the preliminary decree, the decrce amount was 


‘reduced. No fresh final decree was passed. The decree-holder filed two execution 


applications for executing the final decree passed on 23rd September, 1993, and 
‘on 31st March, 1942. Along with the second execution application, he filed an 
application for amendment of the execution petition by substituting the amount 
awarded by the appellate decree in place of the amount awarded by the final decree 


_of 23rd September, 1933. The District Judge allowed the amendment and directed 


execution to p . It was ed that the application was barred by time. 


` In dealing with that question, the learned Judges made the following observations : 


“ If this function of a final decree for sale is borne in mind it becomes clear that on pr nciple 
there ought not to be any dist nction between aè case of an affirmance and a casc of variation of the 
peelimisa.cy decree by an apellate Court. The final decree passed in the case, if it was passed before 
the disposal of the appeal against the preliminary dec-ee, would in our opinion automatically o~ erate 
on the preliminary decree as affected by the decision of the a) te Court. It might be affected 
toa greateror lener decree. The alterations which may be neccesary, if they have to be made 
formally in the final decree already passed, would be practically the same whether the appellate 
decree is one of affrmanc: or of variation.” 

In this case when the properties were sold, the final decree was in force. Subse- J 
quent to the sale the preliminary decree wa$ only modified in regard to the order 
prescribed for-sale. Even that modification only gave relief to defendants 3 and 
15. The said defendants are not now questioning the-sale of their properties. 
The preliminary decree passed by the Subordinate Judge in so far as the appellants 
are concerned was not even modified by the a) te Court. In the circumstances 
following the observations of the learned Ju in the above ‘case, we have no 
hesitation in holding that the sale held in execution of the final decree passed on 
16th September, 1929, was valid and binding on all the parties concerned. 


The order of the lower Court is right, and the appeal is dismissed with costs. « 
K. C. ' —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE GovinpA MENON, AND Mr. Jusrice BASHEER AHMED 
SAYEED. : 


- Sabapathy Mudaliar — .. Appellant * 


D. 

Mahalinga Padayachi _ ++ Respondent. 

Limitation Act (IX ie sate Article 182 (3)—‘' Final order’’—Application for execution filed by pleader 
no axtherity from ths pleader on jection of application on the ground that representation was by an um- 
authorised person—lf final order saving limitation. , 

An execution application which was presented by a pleader with proper-authority and was 
returned for compliance with certain requisites but was re-presented by some other pleader on his 
behalf (not authorised by the pleader on record), even though the application has come to the custody 
of the Court though not in ube regular way, cannot be deemed to be non-existent and treated as such. 

The circumstance that the petition which was returned again came back to Court through the 
agency of an una ised person would not invalidate its original valid presentation and therefore 
the order rejecting the same for non-compliance with certain requirements would be a ‘‘ final order ” 
to as to save the period of limitation. 

Case law discussed.) 
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Appeal against the order of the Court of the Subordinate Judge, Cuddalore, 
dated 18th December, 1946, in E.P. No. 35 of 1946, in‘O.S. No. 2 of 1932., 


C. Natarajan for Appellant. 
S. Jagadisa Aiyar and S. Nagaraja Aiyar for Respondents. 
The Judgment of the Court was delivered by 


Govinda Menon J—In O.S. No. 2 of 1932 on the file of the Court of the Subordi- 
“nate Judge of Cuddalore a decree was passed on 1gth December, 1932, for a sum 
of Rs 6,328-5-6 with interest and costs. There was an appeal against that decree 
to this Gourt which was dismissed on gist January, 1938. Subsequently an appli- . 
cation for scaling down the decree under the provisions of Madras Act IV of 1938 
ended in the decree being scaled down in favour of the judgment-debtor. Even 
rior to the scaling down of the decree, there were various petitions for execution, 
but still a portion of the decree amount remained unrealised. 


' 


The execution petition out of which the present appeal arises viz., E.P. No. 35. 
of 1946 was filed on 17th December, 1945 and would be in time according to Arti- 
cle 182 (5) of the Limitation Act, if, on an application filed-on roth February, 
1941, a “ tinal order’? had been passed. The lower Court has found that there - 
was no step-in-aid of the execution as a result of the petition filed on 10th February, 
‘1g41. It is necessary to set out briefly the various vicissitudes which that appli- 

” cation underwent. : í - 


Mr. A. Sundararaja Aiyangar, pleader for the plaintiff, in O.S. Nò. 2 of 1992 
acted -in this execution petition also. Without being ‘numbered, the petition was 
returned on 17th February, 194 for Sate oe la T five requirements endorsed - 
on that application, of which the last two were that the amount of Rs. 700 realised 
in execution previously had riot been appropriated and deducted on the due dates 
and algo that the copy of the decree as scaled down had not been filed. On 25th 
February, 1941, the same was re-presented with the following endorsement : 


-“Pray for two weeks’ time to comply with the order of return and production of copy of amended 
-presented ”. 


This prayer was granted on 27th February, 1941. On 1gth March, 1941, the 
. „petition was re-presented after complying with one of the requisitions but with a 
statement that an application had made for a copy of the amended decree 
which had not been obtained and therefore the petitioner would be filing the same . 
as soon as it was feceived. Again the Court returned the application, stating. 
that return Nos. 4 and 5 had not been complied with, on 18th March, 1941. Time 
for re-presentation was fixed as five days from that date. The stipulated time 
-expired on 23rd March, 1941, which happened to be a Sunday and therefore 
the re-presentation took place on 24th March, ‘1941, which re-presentation would 
be proper compliance as regards the time . This re-presentation was not 
ede by Mr. Sundararaja Aiyangar but by Mr. P. S. Gopala Aiyar and is as 
ollows : i 
“I for a week's further time to comply with the return, (Signed P. S. Gopala Iyer, Pleader 
for Mr. A. Sundararaja Aiyangar, Pleader, suh March, ae = ) an a 
On 27th March, 1941, the petition was rejected with the following order of Court : 
Re-presentation and prayer for extension are unauthorised. Returns not complied with. 
Rejected 27th March, 1941.’ e ' 
If the order of the Court, dated 27th March, 1941, is a “ final order” passed on 
an application made in accordance with law to the proper Court, then there can 
be no doubt that the two t applications made on and ‘January, 1943 
and 18th December, 1944, are both in time and therefore the present petition, 
dated 17th December, 1945, is also in time. as 


The controversy has centred round the point as to whether the rejection of 


the execution petition on 27th March, 1941, on account of the fact that e returns 
had not been complied with is a final order or not. The leamed Subordinate 
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Judge has held that it was admitted before him by Mr. Sundararaje - Aiyangar 
who himself argued the application out of which this appeal arises, that he did not 
authorise Mr. Gopala Iyer to re-present the execution petition on 24th March, 
1941 and therefore as the re-presentation on 24th March, 1941, was unauthorised, 
there was no valid re-presentation of the petition with the result that the execution 
petition acquired no legal existence and therefore no valid and final order could 
be passed on such an application. Reference was made by the lower Court to a 
passage in the judgment of Agha Haidar, J., in X. L. Gauba v. Indo Swiss Trading, 
Co.1, to the following effect : ; 


“ This rule of law is well understood and a clear distinction is recognised in forensic 
parlance between ‘pleading’ ‘acting Be It has been held in Amir Shah v. Abdul Ariz’, 
that a pleader who appears on behalf of ano pleader by a party, can appear for the, 
latter pleader only ‘to plead’ on behalf of the party, but has no power “to act’ on his behalf 
without a document in writing being executed in his favour in the manner prescrited by Order 3, 

pale ty Gielen ene This proposition of law is perfectly correct and I have no hesitatidn 
in following it.” ' : 


The learned Subordinate Judge also referred to certain observations of King, J., 
in Modono’-Mahono v. Kunja Behkari*, to the effect that an execution application filed 
by a vakil who had no vakalat from the: decree-holder is not one in accordance 
with law within the meaning of Order 3, rule 4, Civil Procedure Code and there- 
fore is null and void and is also not a step-in-aid of execution which would save 
limitation. Reference was also made to a decision of a Bench of this Court consist- 
ing of Barn and Menon, JJ., in Nandamani Anangabhima Dev. Modono Mohana Deot, | 
where the learned Judges.expressed the opinion that where an execution application 
is presented by a pleader without any documen authority in his favour from 
the decree-holder, it is not a question of a defect in the pleader’s authority ; nor is it 
_ a question of an irtégularity, nor even of an illegality, in anything that he does 
but it is simply a question of want of power or capacity on his part toact. Therefore 
the pleader having no capacity or power to act, the application has no legal effect 
as not having been made in accordance with law. e learned Judge also placed 
reliance upon Satyanarayana v. Kajireddi®, where Leach, C.J. and Rajamannar, J., 
laid down that since the number of the suit is one of the particulars which the man- 
datory rule 11, of Order 21, Civil Procedure Code, states the application shall 
contain, an execution petition which gives an incorrect number of the suit is not 
. one filed in accordance with law and the mistake in the number of the suit is fatal. 
“The learned Subordinate Judge concluded that the aforesaid authorities supported 
his view that the re-presentation by Mr. Gopala Iyer on 24th March, 1941, was by 
an unauthorised m and therefore no valid application presented in accordance 
with law’ was before the Court on which a final order could be passed and such 
being the case it should be deemed as if the execution petition filed on roth February, 
1941, did not exist so far as the Court was concerned and no final order was passed -` 
- thereon. : š 


- It seems to us that the learned Judge is in error. The case in K. L. Gauba v. 
Indo Swiss Trading, C).1, related to the presentation of an appeal by’a pleader who 
had no authority but who acted on behalf of another to whom a proper power was 
iven. In those circumstances, Agha Haider, J., of the Lahore High Court held 
e presentation was invalid and no appeal came into the custody of the Court. 
There was no question of any re-presentation there and it cannot be said that there 
is any similarity between the point that arose in that case and the question that 
arises for consideration in the present case. Similarly, the case in Nandamani 
Anangabhima Deo v. Modono Mohana Deo‘, which itself was an appeal from the decision 
in Modono Mahono v. Kunjq Bekari’, dealt with the case of original presentation and 
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not of re-presentation. The decision of Leach, C.J. and Rajamannar, J., in Satya- 
narayana V. Kaytredd:’, also related to a case of initial presentation and refers to 
the non-compliance with a mandatory provision of Order 21, rule 11, Civil 
Procedure Code, which non-compliance could not be rectified or condoned by any 
subsequent act. In none of these cases was the question raised, whether an appli- 
cation which was presented by a pleader with proper authority and was returned 
for compliance with certain requisities but was re-presented by some other pleader ` 
on his behalf—let us take it that this pleader was not authorised by the pleader 
on record—even though the application has come to the custody of the Court 
though not in regular way, can be deemed to be non-existent and treated as such. 
A somewhat similar point came for decision before King, J., in Parankusa Naidu v. 
Ayyanna Naidu, where the facts were as follows. An execution petition was filed 
in Court on the 21st June, 1937. The Court made an endorsement thereon. “Vakil 
has no power. Returned. Timt seven days”. Though there was an order 
of return, the petition was not taken possession of by the party or the pleader from, 
Court and remained in the Court office. Subsequently, on the 23rd December, 
1937, the Court made an order rejecting the application. In the circumstances, 
King, J., held that the order, dated sh pene sak 1937, was a final order as con- 
templated by Article 182 (5) of the Limitation Act a subsequent:application 
within three years of such order was within time. The learned Judge expressed 
the opinion that an order rejecting an application of this kind because sae applicant 
would:not comply with certain requisitions was a final order which put an end to 
the application in respect of which it is made so far as tHe Court passing it is con- 
cerned. He referred to Syed Ghulam Khadir Sahib v. Viswanatha Jyer?, Reference 


‘is also made to Official Receiver, Ramnad v. Narapanaswami Thevar*. In both these 


+ 


cases there were expressions of opinion that an application which had been returned 
to the party who did not re-present it for more than three years cannot be, said 
to be an application made in accordance with law so as to invoke the provisions 
of the final order phrase in Article 182 (5), Limitation Act. King, J., was inclined 
to think that when the initial presentation of the execution petition was by a vakil 
who had no power, still, when the Court rejected that application later on, withdut 
its having been taken back by the party or the-pleader, it should be deemed that 
there has been a valid petition presented in accordance with law on which a final 
order has been made. We do not think that we-should go to that extent because 
in Nandamani Anangabhima Deo v.. Modona Mokana Deo*, which confirmed the 
decision in Modono Mahono v. Kunja Behari", this Court had held that if the original 
presentation was without authority it should be deemed that there was no valid pre- 
sentation at all. To a certain extent the view expressed by King, J., in Parankusa 
Naidu v. Ayyanna Naidu*, runs counter to his view in Modono Mahona v. Kunja Behari". 
But whatever that might be, in our opinion the present appellant cannot be placed 
in a worse situation than the appellant in;Parankusa Naidu’ v. Ayyanna Naidu*, where 
an unauthorisedly presented application was allowed to remain in Court with the 
result that the Court passed an order rejecting it and it was held that it was a 
final order. If, instead of the execution petition in the present case being taken 
back on 18th March, 1941, by Mr. Sundaraja Ai it was allowed to remain 
in court with the requirements not complied with and tually on 27th March, 1941 
an order rejecting the application was passed, then according to the ee ee 
referred to, it has to be held that there was a final order passed on an application 
made in accordance with law. The intervening stages in a properly presented 
application during which it was returned, and re-presented by an unauthorised 
person would not make the original presentation invalid or illegal. It cannot for 
a moment be doubted that on roth February, 1941, the application filed by Mr. 
Sundararaja Aiyangar was one made in accordance with law to a proper court for - 
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executing the decree. The fact that it was re-presented to the court by a pleader 
without authority cannot detract from the validity of the original presentation and 
since, on a properly presented petition, there was an order passed By the Court 
stating that returns hdd not been complied with, it has to be held that there was a 
final order om that application in accordance with law. The above decision of 
King, J., was cited with approval by Wadsworth, J., in Wataraja Pillai v. Narayana- 
swami Pillai1, whose opinion was that where an execution petition is ordered to be 
returned for supplying certain information within the time given and the decree- 
holder does not in fact take the return of the petition from. the court and the court 
thereupon rejects the petition on a subsequent date, the order of rejection would be 
a final order on a subsisting petition for the se of saving limitation. It was 
. also held that though the decree-holder mig ig Pee neglected to comply with the 
court’s requirements in to execution petitions, their ultimate rejection by the 
court for such non-compliance will be aat orders sufficient to save limitation for- 
succeeding petitions. A discussion to the effect that an execution petition which 
was properly presented but was unnumbered and was rejected by an order of 
court should be deemed to be one on which a final order disposing of it was made, 
was made by Gentle, C.J., and Thyagarajan, J., in Sestharaman Chettiar v. Muthu- 
krishna Ghettiar*, In all these cases, it was impliedly understood that if there had 
been an initial proper presentation ofan execution petition, any intermediate order 
or subsequent irregularities such as not taking back the return or not numbering it 
would not take away from the effect of the initial valid presentation so as to detract 
from the final nature of the order which ultimately rejected the petition. But, the 
learned counsel for the respondent relied upon a decision of Krishnaswami Ai 
and Kunhi Raman, JJ., in Syed Ghulam Khadir Sakib v. Viswanatha Aiger*, where 
the learned Judges expressed the view that when an execution petition is teturned 
for the purpose of the petitioner doing something. to enable the court to 
pre further with it, the court really defers its consideration until it is 
rought back with the defects remedied. It is only then that the court npa 
in a position to consider it judicially and make what can be regarded asa 
“final order” on it. Therefore an execution petition returned for amendment but 
not re-presented has no legal existence till it is re-presented-and if it is re-presented 
after the time limited, it does not acquire the status of a petition calling for an order 
unless delay is excused. Where the application for excusing the delay is rejected 
by the Court, the co uence is that therte is no valid petition before the Court 
to be ordered or rejected.’ Im the opinion of the learned Judges if the execution 
petition originally validly presen was returned for complying. with certain 
irements and a time was given for such compliance but it was represented 
` after the expiry of the time, an order rejecting the petition cannot be said to be a 
“ final order ” within the meaning of Article 182 (5) of the Limitation Act. In 
Gopalaswani Mudaliar v. Executive Officer, Tiruvarur Devasthanam*, Somayya, J., 
agreed with the contention raised that Syed Ghulam Khadir Sahib v. Viswanatha Aiyar? 
‘Tequired reconsideration.. He also agreed with the view taken by King, J., in 
Ramachandra Naidu v. Muthu Chettiar®. To the same effect is the view taken by 
Yahya Ali, J., in Veerabadriah v. Seskiah®. We may also remark that in Muthuvenkata- 
„Subba Reddi v. Thang Chatti", the learned Judges were. not inclined to accept 
the correctness of Syed Ghulam Khadir Sahib v. Viswanatha Aiyar?. We are therefore 
of opinion that the circumstances that the petition which was returned again came 
back to Court through the agency of an unauthorised person would not invalidate 
its original valid presentation and therefore the order rejecting the same for non- 
compliance with certain requirements would be a “ fimal order” so as to save 
-the period of limitation. In this view the learned Subordinate Judge’s decision 
holding that the present execution petition is barred cannot be supported.” The 
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appeal is therefore allowed and E. P. No. 35 of 1946 is remanded to the executing 
Court for disposal according to law. The appellant will be entitled to his costs 
in this appeal. , i 
K.S. DER p _ Appeal allowed. 
-IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
- ‘Present :—Mr. Justice SATYANARAYANA Rao. 
Sheik Meera Sahib .. Appellani* 
D. kar 
Akkalaneni Venkatapathi Naidu : oe .. Respondent. 
Act (II of 1 , tection Admission of secon ' evidence—No objection in trial Court that — 
piece: as easier et npr ath ee af con be raised in the appellate Court. 

Where without any objection teing raised as to i's edmissitil y an original irs rument or 
secor dary evidence of i s contents has in fact, bwen admit ¢', such admi-jon cannot be called in 

i ite at any latcr sa e in the same mit on the ground that the insiument was10. p operly 
stam . 

The language of section 36 of the $ Act is i tive and no objection at any stage of 
idee stooe oe E a of eam on te original. 

Appeal against the decree of the Court of the Subordinate Judge; Nellore, 
in A. p No. 224 of 1946 (A. S. No. 192 of 1946, District Court) presented against 
the decree of the Court of the District Munsiff, Nellore, in O. S. No. 796 of 1944- 

K. Umamahkeswaram for Appellant. - 

K. Krishnamurthi and M. Dwarakanath for Respondent. 

‘The Court delivered the following 

Jupomgnr.—The third defendant is the appellant in this second appeal. The 
suit out of which this second appeal arises was instituted for a declaration of the 

laintifi’s title to See ear schedule properties and for possession. To establish 
bis title the plaintiff relied upon an agreement of sale, dated 26th July, 
1926, Exhibt P-8 exeeuted by one Subbayya in favour of the first 
defendant and a conveyance the first defendant, dated roth August, 1944, 
Exhibit P-1 in his favour. The third defendant claimed that the p 
by the first, defendant from Subbayya the original owner was really for 
his benefit and he relied in support ,of his title upon Exhibit D-1, dated 26th 
uly, 1926, i.e., the same date as Exhibit P-8, which, jt is alleged, was executed 
y Subbayys in favour of the third defendant who was then a minor represented 
by the first defendant as guardian. It has now been found by the Courts below 
that Exhibit D-1 is not genuine. The only question which remains outstanding for 
_ disposal and which is a question of law is whether Exhibit-P-8, which is a copy of 
` the original agreement by Subbayya in favour of the first defendant is admissible in 
evidence as the original, it is common ground, was not stamped as required by law. 
The copy Exhibit P-8 was admitted by the trial Court without aħy objection. “Objec- 
tion. regarding its admissibility was for the first time raised in the lower appellate 
Court. As no objection was raised in the trial Court and as it was admitted in 
evidence it was held by the lower appellate Court that under section 36 of the 
„Stamp Act, the defendant was not entitled to raise the objection at a later stage 
in the appeal. In this view, the learned Judge followed the decision of Venkata- 
ramana Rao, J., in Satyavati v. Pallayya!. - j 
~- In this second appeal the correctness of this decision was questioned. In 
` Raja of Bobbili v. Inugants China Sitaramasami Garu*, the Judicial Committee considered 
section 34 of the Stamp Act of 1879 which corresponds to the present section 35. 
- The document that was produced as secondary evidence of the original grant in that 
case was an unauthenticated copy of an eek nae draft of a deed of gift of the plajnt 
* lands. Objection to its admissibility was taken soon after it was produced in Court 
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on the ground that it was a copy of a document which was- insufficiently stamped. 
The objection was given effect to and the trial Court refused to receive the document 
tendered as secondary evidence of the grant. On a , the High Court > 
with the view of the trial Judge and this was affirmed by the Judicial Ccmmittee,. 
It was pointed out by the pane Committee that that section (section 34) had 
exclusive reference to the, admission as evidence of original documents which were 
not stamped at the time of their execution or were ipsufficiently stamped and as the 
ae hos was not available and could not be produced, it was impossible for the 
Collector to impore the duty leviable upon ihe instrument. Under those circum- 
stances, the Judicial Committee had no doubt in upholding the objection regardi 
the admissibility of secondary evidence of the original document which was tend : 
in evidence. Under section 36 of the Stamp Act, if an instrument has been admitted - 
in evidence such admission, except as provided in section 61, shall not be called 
in question at any~stage of the same suit or proceeding on the ground that the 
instrument has not’ been duly stamped. The language of the section is imperative 
and no objection at any stage of the mit or proceedings can be raised on the ground 
of insufficiency of stamp on the original. This view was taken by Venkataramana 
Rao, J., in Satyavati v. Pallayya!, and-ihe opinion of the learned Judge was based 
n an earlier decision of Madhavan Nair, J., in Venkateswara v. Ramanathe, 
and of Rankin, C.J., in Nirods Basint v. Sithalchandra*. He also points out that the 
view taken by Madhavan Nair, J., was followéd by the Allahabad High Court in. 
Noor Akmed v. Irshad Ghaus*. The Rangoon High Court referred’ to the decision 
of the Privy Council in Raja of Bobbili v. Inuganti China Sitaramaswami Garu® in Maung 
Po Htoo v. Ma Ma Cyi® and also to the | of section 36 and came to the 
conclusion that section 35 excludes the original instrument itself and secondary 
evidence of its contents: Under section 36, similarly, whether the original instru- 
ment or secondary evidence of its contents has in fact been admitted, that admission 
cannot be called in question in the same suit on the ground that it was not propery 
stamped. The Peshawar Judicial Commissioner’s Court, however, takes a different 
view, vide Bhagwan Das v. Amardas’. In view of the several decisions which have 
taken a view in favour of making the admission of a copy final even if the original 
instrument was not properly stamped, I am not prepared to accept the view of the 
Peshawar Court. There is no dissent in our Court and I think the Court below 
was right in following the decision in Satyavati v. Pallayya*. ' 
This was the only point argued in the second appeal The second appeal 
_fails and is dismissed with costs. - i 
(No leave.) : 
K.C. s — Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice GovinpA MENON AND MR. Justice BASHEER AHMED 
SAYEED. 


Natesan Servai and others F .. Petitioners * 


Criminal Probedure Code (V ef 1898), Section 192 (1)—Ssperior Magistrats framing chargs— Transfer 
of case to subordinates Magistrate—Legality. 

When the Criminal Procedure Code in sub-section (1) of section 192 speaks of, the words 
‘enquiry or trial’ specially since the section at stage of the which relates to the 
place of enquiry or trial or initial stages of hearing, it is not intended to mean that sub- 
ection: (1) Of apogee any give an noe te, Who: has heard ihe aise IP. pat Powe 
to the case to a subordinate Magistrate to the rest of it. It makes no difference that 
the stage of transfer was immediately after the enquiry and framing a charge. 


Teta Veakanna and others, (1900) a Weir Rulings, 152 followed. 
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Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 

praying that the High Court will be pleased to revise the ‘order of. the Court of 

the Sub-Divisional Magistrate, Tanjore in C.A. No. 60 of 1948, preferred against 

the order of the Court of the Stationary Sub-Magistrate, Sirkali in C. C. No. 847 


of 1948. ` 
K. S. Jayarama Aipar for C. K. Venkatanarasimham for Appellants. : 
The Public Prosecutor (V. T. Rangaswami Aiyangar) on behalf of the State. 
The Judgment of the Court was delivered by 


Govinda Menon,'7.—The four petitioners who were accused 1 to 3 and 7 in the 
Court of the Stationary Sub-Magistrate, Sirkali, were convicted by that Court, 
petitioners 1 to 3 of an offence under section 324, Indian Penal Code and the fourth 
petitioner of an offencé under section 324 read with section gin Indian Penal 
Code. Petitioners 1 to 3 were sentenced to pay a fine of Rs. 200 é@ach, or in default, 
to suffer rigorous imprisonment for six weeks and the fourth petitionér was sentenced 
to a fine of Rs. roo or in default to suffer rigorous imprisonment for one month. 
Along with them seven others also were charge-sheeted but before the case came 
to the Sub-Magistrate, Sirkali, and while it was before the Sub-Divisional Magis- 
trate, Mayuram they were discharged under section 253 (1) of the Criminal 
Procedure Code. Against their conviction, the petitioners preferred Criminal 
Appeal No. 60 of 1948 and that was heard by the Sub-Divisional Magistrate of 
Tanjore who confirmed the convictions and sentences. Hence this revision petition. 

The only point raised by Mr. K. S. Jayarama Iyer for the petitioners is one of 
pure law and hence it is unnecessary for us to go into the facts at all, which we 
would not have done even otherwise, this being a revision petition. igi 
eleven accused were charge-sheeted before the Sub-Divisional Magistrate of 
Mayuram for offences under Sections 147, 148, 323, 324, Indian Penal Code, etc. 
After the prosecution evidence was let in before that Court, the Sub-Divisional 


Magistrate found that there was no pri acie case proved against seven of them 
and as stated already they were disc . He framed charges against the first 
three accused of an offence under section 324, Indian Penal Code and against the 


seventh accused of an offence under section 324 read with section 511, Indian 
Penal Code. After framing the charge, the Sub-Divisional Magistrate transferred 
the case ‘for He dec to the Sib-Magistrate of Sirkali on the footing that as the 
offences of which the accused were’ d were triable ordinarily by'a Magis- 
trate exercising second class powers, it would be in the interests of justice to have a ~ 
second class magistrate try the case. Accordingly the Court to which it was 
transferred, viz., the Stationary Sub-Magistrate, Sirkali took up tHe case on file, 
heard the evidence and convicted the accused as stated by us above. In the appeal 
to the Sub-Divisional Magistrate the said convictions aa sentences were confirmed, 

What is contended for the petitioners before us is that section 192, Criminal 
Procedure Code which relates to tranfer of cases by Magistrates cannot have any 
application to the facts of the present case because the transfer contemplated by 
section 192 (1), Criminal Procedure Code is a transfer “‘ for enquiry or trial, to any 
Magistrate subordinate to him ” by a Chief Presidency Magistrate, District Magis- 
trate or Sub-Divisional Magistrate who ‘has taken cognizance of the case, In 
the preserit case the Sub-Divisional Magistrate, Mayuram, who had examined 
the witnesses, discharged some of the accused and framed charges against the other 
accused cannot, according to the contentions raised by the learned counsel for the 
petitioners, transfer the case at that stage but should himself have tried it to the: 


end. : 


-It is therefore necessary to examine the provisions of the Code regarding trans- 
fers. Sub-section (1) of section 192, Criminal Procedure Code positively states 
that the three classes of Magistrates may transfer any, case of which they have taken 
cognizance of, for enquiry or trial to any magistrate subordinate to them. Especially 
since section 192, Criminal Procedure Code appears in Chapter XW whieh relates 
to the jurisdiction of the Criminal Courts in inquiries and trials, and lays down the 


` 
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procedure to be followed when a Court is requested to take cognizance of a com- 
laint and has taken cognizance of it, it must be presumed section 192, Criminal 
dure Code must be intended to contemplate a case which has not reached 
the stage of enquiry or trial. But when once the proceedings have reached the 
stage of enquiry or trial, wholly or partially, it cannot be said that sub-section (1) 
of section 192, Criminal Procedure Code can be availed of for transfer by the Magis- 
trate who ve taken cognizance of the case. The other section relating to the 
transfer is section 528, sub-section (2), which is to the effect that any Chief Presidency 7 
Magistrate, District Magistrate, or Sub-Divisional Magistrate, may withdraw 
any case from or recall any case which he has made over to any Magistrate subordi- 
nate to him and may enquire into or try such case himself or refer it for inquiry 
or trial to any other such Magistrate competent to enquire into or try the same. 
This in contemplates a situation where the superior Magistrate recalls a case 
which he had transferred to a subordinate Magistrate and either tries it himself 
or sends it to some inferior Magistrate competent to enquire or try the same. The 
learned Public Prosecutor does not contend that sub-section (2) of section 528 
can be availed of in this case. The third section to which our attention was invited 
is section 346 which deals with cases where, in the course of an inquiry or a trial 
before a Magistrate in a mofussal place, the evidence appears to the Magistrate 
to warrant a presumption that the case is one which should be tried or E€pmmitted 
for trial by some other Magistrate, the Magistrate before whom the case is pending 
shall stay the proceedings and submit the case with a brief report explaining its 
nature, to any Magistrate to whom he is subordinate or to such other Magistrate 
having jurisdiction, as the District Magistrate directs. This ilfustrates a converse 
case where a Subordinate Magistrate, who during the enquiry or trial, finds that © 
he cannot try the offence which is disclosed in the evidence, is empowered to send 
up the papers to a superior Magistrate for such | action as is necessary in the 
circumstances of the case. It cannot also be said that this section can have any 
application to the facts of the present case. But the learned Public Prosecutor 
contends that since under sub-section (1) of section 192, the transfer to a Subordi- 
nate Magistrate is for “ enquiry or trial ”, it should be presumed that since the word 
“ trial ”-has been used and in common parlance, it is understood that a trial begins 
only after the charge is framed, the transfer after the framing of the charge is legal. 
In Sriramulu v. Vesrasalingam1, there are observations to the effect that until a charge 
is framed in a warrant case, the proceedings are in the nature of an enquiry, with 
the result that it is only after the charge is framed that they partake of the nature 
of a trial. At page 587 there is this observation : 

“ As far as this Court is concerned, it is settled law that the proceedings before a Magistrate 
in a warrant cas: und t Chapt-r XXI of th~ Criminal Procedure Code are only an “ enquiry ” 
until the charge is framed : and on being framed become a trial (vide Pelanjpandy Goundan v. 
Emperor, and Narayanaswami Naidu v. $).” i 


From these observations it is contended that when sub-section (1), section 192 speaks 


- of the transfer for trial, it should be understood that the transfer can be effected 


in a warrant case after the charge is framed. It is not necessary for us in the present 
case to canvass the correctness of the observations contained in Sriramulu v. Veerasa- 
lingam}, supported as it is by the earlier decisions of this Court. But what we 
have to find out is whether the islature contemplated in Section 192 (1) the 
transfer of a case which has proceeded to a stage of the framing of the charge, simply 
because the word “ trial’ is used in that section. Now it will be useful to compare 
a few other sections of the Code where the word “trial” has been used. For 
example, in summons cases it has to be admitted that there is no procedure like 
the framing of a charge and a further cross-examination and all the other complex 
procedure usually found`in a warrant case. Chapter XX deals with the trial of 
summons cases by Magistrates. So, whenever a Magistrate is asked to take evidence 


‘and decide whether a person against whom a complaint of a summons case has 
aaaea aeae a 


„1. (1914) 27 MiL.J. 589: I-L.R. 38 Mad. 3. (1909) 19 M.LJ. 157: ILR. g2 Mad. 
220. , à 


2. (1908) I.LR. 32 Mad, 218. 
6q 


. 


. Court reported in Tota Venkanna and others1. Sit C, A. White, Kt., C.J. and Moor, J., 
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been made is guilty or not, his poe inga have to be considered to be “ trial of 
summons cases”’, Similarly the heading of Chapter XXI is “Of the trial of warrant 


cases by Magistrates”. The Code nowhere makes any distinction between an 


enquiry in a warrant case preceding the stage of the framing of a chargé and the 
subsequent stage when it gets transformed into a trial after the charge is framed. 
Similarly if we look-at the heading of Chapter XVIII, it will be found that where 


I 


- an offence is exclusively triable by a Court of Session, then the initial stage of finding 


out whether there is a prima facis case for being committed to.the Court of Session 
is designated: “ Inquiry into cases triable by a Court of Session or High Court.” 
So, one thing is certain and that is that if an accused has to be committed for trial 
by a Court of Session or a High Court, the preceding ‘stage of the commitment ïs 
certainly an inquiry. We may also refer to the heading of Chapter XXII which 
deals with ‘Summary Trials’. Therefore even where an offence is triable sum- 
marily, the proceedings are designated “ trials”. - It seems to us therefore that 
when the Code in sub-section (1) of section 192 speaks ‘of the words “ enquiry or, 
trial’ especially since the section appears at this stage of the Code which relates 
to the place of enquiry or trial or the initial stages of the hearing, it is not intended 
to mean that sub-section (1) of section 192 could give a superior Magistrate, who 
has heard the case in part, power to transfer the case to a subordinate Magistrate 
to hear tHe rest of it. We are fortified in this conclusion by an earl, decision of this 


have held therein that a Magistrate who has taken cognizance of a case having 
tried it partly, finds that an offence which a subordinate Magistrate is competent 
to try has been committed has no power to transfer the case to a subordinate Magis- 
trate but must himself dispose of it. This case has stood the test of tim for nearly 
F years until a dissenting note was sounded by Bardswell. J., in Public 

rosecutor v. Shunmuga Nadar*. The learned Judge there held that the 
decision in Tota Venkanna and others!, cannot be held to be an longer 
law because sub-section (3) to section 350 had been enacted in the Code 
later on. What the e. Judge says is that the point of illegality referred 
‘to in Tota Venkanna and others!, was under the law as it was then understood 
in this Court, it was the duty of the Sub-Magistrate when a case.was transferred 
to him, to take evidence afresh.. That is no longer the law in view of sub-section 3) 
to section 350 and therefore according to the learned Judge the decision in Tota 


x 


Venkanna others, cannot be an authority in point. We are-of opinion that ` 


‘the learned Judge has not given sufficient importance to the other provisions of the 
Code as well as to the place in which section 192 comes in when he gave his opinion. 
According to the learned Judge it is permissible for a Magistrate empo under 
sub-section (1) of section 192 to transfer a case even at a later stage because in a 
warrant case the stage of trial is not reached until the charge is framed. It seems 
to us that the decision of Bardswell, J., runs counter to the Bench decision in Tota 
Venkanta and others!, and in our opinion the Bench decision lays down the law 


correctly. We are therefore of opinion that the transfer of the case at the stage at “ 


which it had reached before the Sub-Divisional Magistrate of Mayuram is 


illegal. ‘The convictions of the petitioners by the Stationary Sub-Magistrate of 


Sirkali are therefore illegal. We set aside* the convictions and sentences of the 
petitioners. Since the offence took place more than two years ago, we feel thata 
re-trial of the petitioners is not necessary and the petitioners are acquitted. 


V. P. S. . _ Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
: Present :-—Mr. JUSTICE ViswANaTHA Sastry. 
Koroth Tanicheri Kunhikannan Nambiar' .. Appellant* 


. D. ; 
Cheriath Cheeru and others .. Respondents. 
` Malabar tarwad— Partition dærs—Onrs ilem omitted —Power of karnavan to represent tarwad thereafter 

in respect of that iem, ` i - 7 

Where there has been a decree for partition in respect of the properties of a Malabar tarwad 
there is-a severance of status among all the members of the tarwad who cxpress a desire for partition 
by their pleadings in the suit or among whom the decree effects a partition. If by an accidental 
amission, one item of the tarwad property happens to remain undivided by the decree it cannot be 
said that the members of the tarwad continue to remain undivided in status gwoad that item or the 
erstwhile karnavan of the Malabar tarwad continues to represent the family and would bein a position 
to exercise those rights which he could have exercised before the institution of the suit in respect 
of the omitted item. Unless the decree iteelf provided to the contrary it must be held that the suit 
and the decree effect a complete division in status among the members desiring a tien and 
division by metes and bounds in respect “of those properties which are acutally divi under the 
decree. It was no longer open to the karavan to represent the tarwad after the phasing of the 
decree. so š 
Appeal against the decree of the Court of the Subordinate Judge, Tellicherry, 
in A. S. No. 163 of 1946, preferred against the decree of the Court of the Principal 
District Munsiff, Tellicherri, in O. S. No. 735 of 1944. . 

A. Achuthan Nambiar for Appellant. 

¥. P. Gopalan Nambiar for Respondents. 

The Court delivered the following 

Jupomenr.—Plaintiff is the appellant in this second appeal. His suit for 
recovery of arrears of rent by sale of the kuzhikanam and other rights of the 
defendant-tenant in the property described in the schedulc to the plaint has been 
dismissed by the Courts below. The property of which the rent is now claimed 
was leased on kuzhikanam by the karnavan of a tarwad to the predecessor-in- 
interest of the defendant. As the result of the decree in a suit for partition filed 
under the Madras Marumakkattayam Act, VII of 1933, the members of the tarwad 
which ted the lease became divided. Nevertheless, the plaintiff, the karnavan 
of the di ted tarwad, claimed rent from the defendant on the footing that he 
retained his status as karnavan to represent the members of the tarwad in respect 
of the property of which the rent is now claimed because this property had not 
been partitioned among the members of the tarwad by the deeree. The defendant, 


tenant, resisted the claim on the ground that the pro had been allotted under . 


a maintenance arrangement to a tavazhi ‘and that he had paid the rent to the 
tavazhi karnavan. He also pleaded that after the partition of the tarwad the 
jlaintiff had no right to represent the tarwad and sue by himself for the rent due: 
The Courts below have accepted the latter contention of the defendant and dis- 
missed the plaintiff’s suit. Hence this second appeal. - 
Mr. Achuthan Nambiar for the appellant contends that since the item of 
property in respect of which the rent is now claimed was left out of the partition 
decree, it contmues to be tarwad property and the plaintiff continues to bè the 
karnavan so far as this prop is concerned and therefore, his suit for rent was 
-maintainable. It may be stated at the outset that the property in question was not 
included in the decret for partition by an accidental omission and not as the result 
of any concensual arrangement between the parties to the suit. 


It has been held by this Court that in the case of a Malabar tarwad a severance” 
of status is effected on the institution of a suit for partition under the Madras Maruma- 


katayam Act of 1933 and after such severance of status it is not open to the ersta ` 


while karnavan to represent the tarwad and initiate proceedings in Court in respect 





a *Second Appeal No. 955-of 1948. , y5th March, 1950, `- 
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of the tarwad so as to bind the other members of the family ‘who had unequivocally 
expressed their intention to ‘separate, in the suit for partition. It is open to the 
members of a Malabar tarwad as in the case of the members of a joint Hindu family 
to effect a partition by metes and bounds or to effect a severance of interest-in res- 
pect of a part of the joint estate retaining their status as a tarwad or as a joint famil 

and holding the rest of the properties as the properties of a tarwad or an undivided 
Hindu family. This is in accordance with the decisions of the Judicial Committee 
in Appovter v. Ramasubba Aiyar? and Ramalinga Annavi v. Narayana Annavi', and of 
this Court in Ramanathan Chettiar v. Ramanathan Chettiar?. The mere fact that 
the members of a joint Hindu family divided among themselves a portion of the 
family assets does not by itself create, or imply a division in status among them and 
such intention to become divided in status must appear from the terms of the docu- 
ment effecting a partition, see v., Manickam*. In Muthuswami Mudaliar v, 
Nallakulantha Mxdaliar®, it was held by this Court that where a portion of joint family. 
property is reserved for a future partition without any ‘division of any kind, the 
previous coparcenary continued gwoad the property in question. In Gavrishankar 
Parabhuram v. Atmaram Rajaram’, it was heli t the circumstance that there has 
been a partition between. the members of a joint Hindu family does not, in the 
absence of any special agreement between them alter their rights as to the property 
still undivided. As to this they continue to stand to one another in the relation 
of members of an undivided Hindu family. The decisions in Dagadu Govind v. 
Sakkhubat’, and Marland Pandharinath v. Radhabai Krishnarao*, in so far as they hold 
that where coparceners in a joint Hindu family effect a partition and division of 
a portion of the joint property with the exception of some portions kept undivided, 
they are, in the absence of any indication to the contrary tenants-in-common with 
reference to the excepted property in the absence of a special agreement to hold 
the excepted property as joint tenants, may not be quite accurate and the criticism 
of these two decisions in Mayne’s Hindu Law (11th ede), page 564, would 
appear to be justified. - 


In my opinion, where there has been a decree for partition in respect of the 
properties of a Malabar tarwad or a joint Hindu family there is a severance of 
status among all the members of the joint family or the tarwad who express a desire 
for partition by their pleadings in the suit or among whom the decree effects a 
partition. If by an accidental omission, one item of the joint family or tarwad 
property happens to remain undivided by the decree, it cannot be maintained 
that the members of the joint family or the tarwad continue to remain undivided 
in status quoad that item or that the erstwhile manager of the jdint family or karnavan 
of the Malabar tarwad ‘continues to represent the family and would be in a posi- 
tion to exercise those rights which he, could have exercised before the institution 
of the suit in respect of the omitted item. Unless the decree itself provides to the 
contrary it must be held that the suit and the decree effect a complete division 
in status among the members desiring a partition and a division by metes and 
bounds in respect of those properties which are actually divided under the decree. 
In this view, the conclusion of the lower appellate Court that it'was no longer 
open to the plaintiff to represent the tarwad after the passing of a decree for parti- 
tion is correct. : 

. It is contended by Mr. Achuthan Nambiar for the appellant that I must 
remand the suit to the trial Court so as to give an opportunity to the plaintiff. to 
implead the other members of the tarwad who are interested in the property: either 
as co-plaintiffs or as defendants and prosecute the suit. The objection as to the 
incompetency of the plaintiff to maintain the suit was taken in the trial Court, 
but no application was made either to that Court or to the lower appellate Court 











1. (1866) 11 M.I.A. 75:20 E.R. go (P.C.). 557. 
168: LER 4h Mad, Bo Bc). a & A HE Mad, gr 
: 45 : -C.). r . (1893 I 11. 
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' to have the other members impleaded as parties. In these circumstances I do not 
consider I shall be justified in remanding this case for-the purpose of enabling the 
plaintiff to rectify the defect in the suit, especially when the addition of new parties 
after the period of limitation for the suit is not likely to cure the defect. - 

The result is that this second appeal fails and is dismissed with costs. 
No leave. . l 
K. C.. ae Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS., 
PRESENT :—Mnr. Jusrice Racmava Rao. 


Goteti_ Ramachandra Rao and another .. Appéllants* 
U. 

Kasa Ammiraju and others p .. Respondents. 

_ Limitation Act (IX of 1908), Article 142—Tres owner's possession must be with arimus within statutory - 


The mere fact si Tabata possession held by the true owner within the statutory period is not 
suffictent if it is traceable not to an animus on his part to exercise it in assertion of his own right but to 
- the sufferance of the person in wrongful possession, 


Where the plaintifs alleged that the suit proper was allotted to them ata partition and ' 
that within the statutory pernod of ig years er Article ‘142 of the Limitation Act they had 
been in posession of the same but it turned out tobe that they had posseimsion by permission only 
of defendants, : 
: Held, that the kind of ion had by the plaintiffs in this case within 12 years before the suit 
was not sufficient to satiety the statute. = - i sS = j 

Appeal against the decree of the Court of the Subordinate Judge, Narasapur 
in-A. Š. No. 12 of 1946, preferred against“the decree of the Court of the District 
Munsiff, Narasapur, in O. S. No. 89 of 1945. 


V. Surpanarayana for Appellants. 
V. Parthasaratht for Respondents. 


The Court delivered the following 


JupGMeNT.—An interesting question of law has been argued in this case before 
me by the learned counsel for the appellants. The suit out of which the second 
appeal arises was instituted by the appellants for recovery of possession of the suit 
house and site and for recovery of-rent. The plaintiffs alleged that the property ` 
in question having been originally purchased by their father was allotted to them 
at a partition’ between themselves and their brothers. They also all that the 

* first defendant was in possession as a lessee under Ex. P-1. The title of the plaintiffs 
was found by both the Courts below ; but on the question of the genuineness of ' 
Ex. P-1 they have differed, the trial Court holding that it is genuine, but the appel- 
late Court holding contra. The Courts below have also differed on the question 
whether the plaintiffs have proved possession within 12 years prior to suit, the ` 
trial Court holding that they have, but the appellate Court holding that they have 
not. The suit was decreed by. the trial Court, but has been dismissecton appeal. - 

It is common ground that when the plaintiffs’ mother died in 1940 in another 
“house the plaintiffs lived for some time in the suit house.. That was of course with - 
the permission of the first defendant in whose favour at that.time according to the 

laintiffs’ case Ex. P-1 was in force. The learned District Munsiff and the learned 
ubordinate Judge on appeal have both held that the ion which the plaintiffs 
had at the time was with the permission of the first defendant, although the learned 
District Munsiff has said what the appellate Judge has not accepted that it was 
as a matter of friendly or neighbourly obligation that they did so. On the basis 
of such possession, Mr. Suryanarayana for the appellants contends that the plaintiffs 
f * ia : 


* 3. A. No. 877 of 1947. a 24th March, 1950. 
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have proved possession within 12 years prior to suit as required by Article 142 of the 
Indian Limitation Act. ‘‘ Possession °’, according to learned counsel, must be 
taken at its ex facie meaning and ought not to be needlessly limited or qualified. 
He says that possession howsoever obtained within the statutory period is sufficient 
compliance with the requirement of Article 142, no matter whether the obtaining 
was by force or otherwise. That is true, and there is ample authority to that effect, 
of which it is sufficient to mention Narasayya.v. Subbayya!. That was a case in which 
the true owner obtained forcible possession of the property from a trespasser, and 
the Court held that that possession was quite sufficient to fulfil the requirement 
of Article 142. No question however arose in that case whether where the posses- 

_ sion was obtained with the permission of the trespasser it could be regarded as suffi- 
cient compliance with the statute. The passage from Lord Selborne’s judgment 
in Lows v. Telford*, which is quoted at page 126, of Narasayya v. Subbayya!, is 
as follows : E ; 

“In the case also cited at the Bar of Janes v. Chapman?, it is accurately stated by Mr. Justice 
Maule that ‘as soon as a person is entitled io possession and enters in the assertion of that possession, 
or, which is exactly the same thing any other person enters by command of that lawful owner so 
entided to possession, the law immediately vests the actual possemion in the person who has so 
entered....... And in Harosy v. Brydges‘, itis pointed out thatso faras relates to the fact of 
possession and its legal consequences it makes no diference whether it has been taken by the legal 
owner forcibly or rot. ” . 

The words italicised to be found at the end of the passage are. emphasised by 
Mr. Suryanarayana before me in support of his argument; but this argument 
unfortunately ignores the words italicised at the beginning of the passage which, 
in my opinion, indicate that possession howsoever obtained in order to save the 
bar of the statute must be possession obtained in the assertion of d right to posses- 
sion, not as learned counsel would have it with the permission of the wrongful posses- 
„sor. Mr. Surynanarayana contends that the case of possession obtained with the 
‘permission of the trespasser is, for the, purpose of the ‘application of the rule.relied 
upon by him, if anything a fortiori to the case of possession obtained forcibly. -It 
secms to me that on principle this contention is unsound. i 
It is true that in U. N. Mitra’s Limitation and Prescription, VoL 2, 6th Edn., 

at- page 1686, there is a passagé relied upon by learned counsel to the effect that . 

“the true owner's pcssession howseer obtained would be posession within the mearing of 
Article 142, that the law m media.eiy vests ac ual pessasicn in that perecn, ard that it make no 
difference whether it has bcen taken by the legal owrers forcibly or not.” 


But then as pointed out at pages 1683, 1684 and 1687 of the same work : 


“There is perhaps no legal conception more open to a variety of meanings than pomession- 
Possession is a flexible term not ees iy meaning occupation. . . . Possession must be accompanied 
by an intention to possess, since possession involves an anumas possidendi, i.c., occupation with the intention 
excluding the owner as well as other people, Possemion is the occupation of anything with ths intention» 
of exercising the right of ownership in respect of it.” E 
If this legal signification of the word ‘“‘ possession ” is borne in mind, it, in my 
opinion, follows that the mere fact of physical possession held by the true owner 
within the statutory period is not cient if it is traceable not to an animus on 
his part to exercise it in assertion of his own right but to the sufferance of the person 
in wrongful posession. f 
In U. N. Mitra’s Limitation and Prescription, 6th Edn., Vol. I, Tagore La 

Lectures, the same point of vicw is brought out at page 140 in footnote 4. It is 
there stated— ~ 

“ Possession by the plaintiffs” (who set up a title by adverse possession to a strip of land belonging 
to the defendants) ‘‘ involves an animus idendt, i.e., occupation with the inteation of excluding the 
owner as well as other people. Per Lindley, M.R., in Litiledale v. Liverpool College5.” 

Taen, c tiny Hunter's Romi Law, page 209, 1t is further stated that possession is the occu- 
pacion of ary hiag with ‘h> mention of exercning the right of ownership in respect of t.” 


4 153 E.R, 


I. (1942) 2 M.LJ. 266 ? LLR. 1943 Mad. 3. 154 ER. yb. 7 
raa, á 
_ & (1876) 1 AG. 414, 426. ` 4., (1900) x 


"1g at 23. 
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Then agaid at page 151 in enunciating the proposition that dispossession 
within the statute ought to be by means of unequivocal acts the author points out-: 
“Tt was held in the Privy Council in Vax Dusmen’s Land Co. v. Table Cabs Marine Board!, that 
the «onstruction of a jetty over a part of the disputed land and giving a lease of the jetty to a third 
pern was, in the absence of any evidence of such severance of interest as ht in law lead to such 
Acta eing regarden as evidenee only ot ani easement plearly evidence of seisin e locus quo. Erecti 
gates and locking them, or doing other equivocal act on a strip of land over which one has a right o 
way, with the intention of protecting swch right from invasion the public, does not amount to a 
dispossession of the servient owner. To dispossess such owasr the land must be occupted with the tention 
of excluding him as well as other people.” i 44 
Reference is then made to Littledale v. Licerpool*, and it is further observed, noting 
Mumappan v. Muppil?, that sae 
“ possetsion w.l not generate a prescriptive right to property unless it isa possession to hold 
exclusively and as over.” ` : 
In the light of the foregoing—a part of which, it may be, has reference to adverse 
ion which is not strictly material to the case on hand but only affords assistance 
a way of analogy, I have arrived at the unhesitating conclusion that the learned 
Subordintate Judge on appeal was right in holding that the kind of possession had 
by the plaintiffs in the present case within 12 years before suit is not such as satisfies 
the statute. ; 
The second appeal is accordifgly dismissed with costs. 
No leave. : 
Ka >` —_— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


R Present :—Mnr. P. V. RAJAMANNAR, Chief Justice AND Mr. JUSTICE BALAKRISHNA 
YYAR. 


D. 


K. R. Shanmughasundaram Pillai and another .. Respondents. f 


Will—Testator appointing a trustee by nams to dispose of certain properties and manage certain trusts— 
Prevision for a gift of property to a person doing obsequies of the testator— Whether successor tn the place of bustes 
could give amway property in accordance with tna will—Gyft after long lapse of time— Effect. 7 

A testator in his will appointed a person as trustee, who had also the duties of an executor. There 
was a direction to him to give a indiviauai chosen by the tesar to do his last obsequies 
some porion of the proper.ies afver various other dispositions. The executor did not make any gi 
and died and his heir and legal-represemiative, the recond defendant, who succeeded to the es 
of trustee made a gift of some p ies to the first defendant who dia the obeequues, The plantff, 
a distant relation of the testator, ught a suit questioning thn gift on the grounds that a successor 
of the trustee had no power under the will to make the gift ana that the claim of the donee had 
become barred by limitation as it was made 24 years after the death of the testator. š 

Held: (1) On a construction of the language of the provisions of the will in particular refer- 
ence to the suit matter it was clear that the power ahd discretion conferred by the provisions were 
upon the person to act as trustee and so it could also be exercised by his succesor.. 

(a) That if the rat defendant had tried to enforce his claim in Cqurt he might have been met- g 
by a plea of limitauon. But that is not sufficient reason to say thát, the executor of a in the 7 
position of the and defendant would be guilty of devastat if ın accordance with the will he made a 
gift or distributed a | or pee a debt, even though such gift or legacy or debt may not be 
enforceable on account of the of limi.auaon, Vids Lewin on Trust, 14.b Edn., page go6. 


. yd tee against the decree ofthe District Court, East Tanjore, Nagapattinam, 
in O. S. No. 9 of 1945 dated 18th April, 1946. 
T. V. Muthukrishna Aiyar for R. Sundaralingam for Appellant. - f = 
V. Ramaswami Aiyar and N. Muthuswami Aiyar for Respondents. 
The Judgment of the Court was delivered by 


„Ths Chief Fustice——Oae Ramalingam Pillai died on rst October, 1917, leaving 
behind him his last will and testament, dated 27th September, 1917. It is not 





1, (1905) A.C. g2. . (1898) 8 MLL.J. 117: LLR. at Mad. 
a. (1900) 1 Ch. rg, 29. 16, 7 > 
- * Appeal No. 613 of 1946. r sth April, 1950. 
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n to set out iñ detail the several provisions of the will. It suffices to state 
hé appointed one Audiappa Naidu as the person to carry out his directions. , He 
is refereed to as the trustee but there‘can be no doubt whatever from a perusal 
of the several provisions of the will that Audiappa Naidu was also appointed executor. 
After payment of the debts of the testator de trustee Audipappa Naidu is directed 
to do renovation work in certain temples for different amounts, make ents 
for the performance of Pooja in certain temples and make certain other autre: 
ments to his relations and, out of the surplus income provide for the education of 
poor boys of the High School and give them free boarding and lodging. The 
will then goes on to say that should there be still any lus income, the trustee 
shall do other good charities according to Kin discretion. Then comes the passage ` 
which is material for the disposal of the case before us. It runs thus, ` _ 

“ For pe my obsequies, after my lifetime, I have affectionately chosen ope Shanmuga- 
sundaram, son by the second wife of my dayadi Karumabayıram Pillai, residing at Kottapattar ` 
tope. So, the trustee Audia Naidu, shall after my death, get the said Shantmigharind m` 
to perform the obsequies with the aforesaid finds and shall in return for that give the said 
Shanmughasundaram some such property as he, i.s., the said Audiappa Naidu may choose.” 

It is common ground that Shanmughasundaram Pillai (the 1st defendant) performed 
the obsequies of the testator. But Audiappa Naidu did not make any gift as 
contemplated by the above provision in the will. Audiappa Naidu died on 8th 
April, 1934, and the end defendant as heir‘of Audiappa Naidu succeeded to the 
office of trustee and executor. On 11th June, 1941, the and defendant executed 
a deed of gift in favour of the 1st defendant conveying to him an extent of 16 acres, 
- 66 cents. The gift purported to be in pursuance of the direction contained in the 
will above mentioned. The recital is— : ; 

“ As you have performed the funeral obsequies ‘of the said Ramalingam Pillai, and of Rathans- 
thachi, tha widow PERRE Pillai, pg AE of the said Ramaliogam Pillai, and in view of 
‘the fact that you have to perform the funeral o jes of the others mentioned in the said will 
according to the wishes of the said Ramalingam Pulai, as it is mentioned in the will that you shoul 
be given properties, from and out of the properties belonging to the said estatc, I hercby make a 
gift, to you of 16 acres, 66 cents of land.’ . i 

The plaintiff is the grandson of the testator’s paternal uncle. Admittedly 
he is not one of the legatees under the will; nor is he directly interested in any 
of the charities dasma mentioned in the will. The only interest which he has 
got is set out in paragraph 5 of the plaint, namely, that he is a permanent resident 
of the village where several of the charities are to be performed and is likely to be 
bencfited by the proper administration of the trust estate. He also stated that 
as he came from the family of the testator, he was intérested in the proper adminis- 
tration of the trust estate. He sued in this capacity for a declaration that the 
aforesaid gift was not binding pn the trust created by the will of the testator. The 
maiħ grounds on which he challenged the validity of the gift were that the material 
provision in the will contemplated an exercise of discretion by Audiappa Naidu 
personally and such discretion could not be exercised by Audiappa Naidu’s successor 
in office. The power was-personal and limited to Audiappa Naidu in whom the 
testator had ial confidence. The other ground was that the claim, if any, 
of the first defendant had become barred by limitation and a gift made 24 years 
after the date of the death of the testator was neither valid nor bona fide. 


The learned District Judge of East Tanjore held that the and defendant had 
authority and power to make the gift. He considered that the power and discre- 
tion, were given to the trustee as such and pot to Audiappa Naidu personally. He 
also held that though the gift was made many years after the obsequies of the testator 
it was not invalid on that ground. He hedhe dismissed the suit and the plaintiff 
is the appellant before us. : i l 

Mr. Muthukrishna Aiyar, the learned counsel for the appellant, again pressed 
before us the above two grounds. So far as the first ground is concerned, our 
decision must rest entirely on a construction of the actual words used by the testator 
in this behalf. We have no hesitation in holding that the later reference to Audiappa 
Naidu is to him as trustee. At the opening of the sentence the testator refers to 


r 
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Audiappa Naidu as ‘‘ the trustee. Audiappa Naidu ”. It is this trustee Boies 
Naidu who is enjoined to get the first defendant to perform the obsequies. - In the 
same sentence the testator also provides that in return for this service of the first 
defendant, he should be given some PORO It does not specify the extent of 
-the property, but leaves it to Audiappa Naidu. In this context it is clear to us 
that the reference to Audiappa Naidu is a reference.to him as trustee. It is undoubt- 
tedly true that the testator did not contemplate that Audiappa Naidu would not 
make a gift soon after the performance of the-obsequies and that his successor- 
should make the gift. The quéstion, however, is whether the ca an compels 
us to hold that it is only Audiappa Naidu personally who could e- the a and 
that his successor would not have such power. In our opinion, the power and discre- 
tion conferred by this provision were on Audiappa Naidu as trustee and they could 
also be epee! by his successor the and defendant. f 

X It is quite true that the gift was executed a very long time after the perform- ` 
ance of the obsequies. We shall even assume that if the first defendant had tried 
to enforce his claim in Court, he might have been met by a plea of limitation, but 
that is not sufficient ‘reason to say that an executor or a person in the position of 
the and defendant would be guilty of devastavit if in seeders with the desite of 
the testator expressed in the will, he makes a gift or distributes a legaty or pays. 
a debt, eyen though such gis or legacy or debt may not be enforceable on accouit 
of the bar of limitation. Vids Lewin on Trust, 14th Edn., page go6. If soon after 
the obsequies were performed, it happened that Audiappa Naidu died, surely 
it could not be contended that the rst defendant would lose all rights to obtain 
some property from out of the estate of the testator. That would be defeating the, - 
express intenti6n of the testator. If Audiappa Naidu himself failed ïn his duty 
we see no reason why the and defendant should-not have performed it. It appears 

- that the 1st defendant on the date of the will was a very young boy about 4 or 5 
years old and this fact may be another and sufficient reason for the late execution of 
the gift deed in his favour. In any event we arè not convinced that there is substance 
in either of the contentions of the learned counsel for the appellant. > — 


We may mention that we are not convinced of the bona fides of the plaintiff in 
instituting this suit. It is difficult to see how the plaintiff is in any way directly 
or indirectly mterested in any of the charities set out in the will, but we are not dispos- 
ing of the appeal on the ground that the plaintiff’s suit itself was unsustainable. 

The appeal fails and is dismissed with costs of the first respondent. The second 
respondent will take his costs from the estate. ' 

- Appeal dismissed. 


K. C. - _ 
f [THE SUPREME OOURT OF INDÌA.] 
P (Original Jurisdiction.) 

Present :—H. J. Kania, Chief Justice, S. Faz Aut, M. PATANJALI SASTRI, 
Mezsprananp Maayan, B. K. Murmerjea AND S. R. Das, JJ. - 


Ashutosh Lahiry .. Petitionsr* 
D. 

The State of Delhi and another : .. Opposites Party. 

Preventios Detention Act (IV of 1950), section 3 (2)—Satijfaction of the authority making the order of 
detention—Province qf Court in regard to. ak =A 
. The satisfaction of the authority making the order of detention as to the Matter specified in the 
Preventive Detention Act is the only condition for the exercise of his powers and the Court cannot 
substitute its own satisfaction for that of the authority. Itis, however, open to the detenu to establish 
if he can that the order was made mala fide and in abuse of process, The recourse to the drastic order 
of detention rather than to a preventive order under section 144, Criminal Procedure Code, may 
lend some colour to a contention that the order is mala fide. But icion, however, is not proof 
and in the circumstances of the case, it cannot be said that the act of the District Magistrate was 
actuated by any improper or indirect motive. _ eo 





* Petition No. XXVII of 1950. me? 4 19th May, 1950. 
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Per Mı : Y Sve oode of détention may be'dediared ivalid i it could bé proved to: have 
been made by the authorities concerned in mala fide exercise of their power. The burden of proving 
the absence of good faith is upon the petitioner and in cases of this description is certainly a heavy 
burden to discharge. Though there could be no better proof of mala fides on the part of the executive 
authorities than a use of the extraordinary provisions contained in the Preventive Detention’ Act 
for for which ordinary law is quite sufficient, in the circumstances of the case, it could not 
be definitely held that there was want of good faith on the part of the authorities, 

I can only hope that the authorities will take care to sec that no instances occur which might 
savour of injustice or oppression through misuse of those extraordinary powers which the Parliament 

, has vested in the executive in the interests of the State itself. 
- N. C. Chatterjee, Advocate, Supreme Court (B. Banerji, Advocate, Supreme 

Court, with him), for Petitioner. - 

M. C. Setaload, Attorney-General-of India (Jindra Lal, Advocate, Supreme 
Court,with him), for Opposite Party. eo k 

The Court delivered the following 

Joocuents: Das, 7.—This application under Article 32 of the Constitution 
of India for a writ of kabeas corpus made by Ashutosh iry at present detained 
in District Jail, Delhi, under an order of detention passed on the 1st April, 1950, by 
the District istrate of Delhi under the Preventive Detention Act,’ 1950, raises 
two questions, namely :— $ 
_ © (i) That the Preventive Detention Act, 1950, takes away'or abridges the fundamental rights 
of the citizens conferred by Part III of the Constitution and is accordingty void under Article 
1g (2) of the-Constitition; and 

ii) That the Order of detention has been made mala fide and is an abuse of power and as such 

void, or inoperative.” z 

The first question mentioned above is now concluded by the decision of this Court 
which, by a majority, upheld the validity of the impugned Act except as to certain 
provisions which were held to be severable. The provisions which were held to be 
bad have no bearing on the present case. f 


In order to determine the second question it will be necessary to state a few 
facts. The petitioner is a member of the Hindu Mahasabha. He is a represen- 
tative of the Hindu Mahasabha on the Working Committee as well as 
on the All-India ittee of that organisation. In the recent t there were: 
. serious communal disturbances in East Bengal in course of which there were, as 
alleged, extensive killings of Hindu minorities and abduction of Hindu women. 
This resulted’ in a: -scale migration of Hindus from East Bengal into West 
Bengal which, it is said, is still in progress. There can be no question that Hindu ` 
feelings were and are running high and communal incidents and repercussions | 
took place in West Bengal also. A number of refugees poured into West 
Bengal and particularly in Calcutta. e petitioner actively took part in the 
relief work undertaken by the Hindu Mahasabha and actively co-operated with 
the Bengal Chief Minister (Dr. B. C. Roy) in the work. On the 5th March, 1950, 
the Prime Minister of India visited Calcutta to study the situation on the spot. 
There was a move to- hold a kartal on that day. e petitioner issued a Press 
statement deprecating such move as ill-advised and called upon the citizens not 
to join in the kartal. The petitioner claims that as a result of his appeal the hartal 
fell through. The petitioner is said to have interviewed the Prime Minister in connec- 
tion with relief work. It appears that there was a public meeting in Delhi on or 
about the 1gth March, 1950. It is alleged that intemperate speeches were delivered 
at this meeting touching the communal situation in East Bengal and that such 
speeches led to a communal riot in Delhi on the 19th March, 1950. On the 23rd 
March, 1950, the petitioner came to Delhi for, he says, attending the Board mee 
of a company of which he is a director. On the 27th March, 1950, the petitioner 
held a press conference at Delhi where, it is alleged, he gave a highly exaggerated 
and communal version of the happenings in and East Bengal. No report 
of the press conference, however, was published by the authorities. On the 28th 
March, 1950, the petitioner returned to Calcutta’where he ordinarily resides, A 
meeting of the Working Committee and a meeting of the All-India Committee 
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of the Hindu-Mahasabha were called by its president for the rst and end April, 
1950, the notices having been issued on the 15th March, 1950. The object of these 
meetings was to discuss the situation in Bengal with special reference to the large 
influx of refugees. These were not public meetings. The meetings were, however, 
banned and the President, the General Secretary, the Organizing Secretary and 
others were externed from Delhi on the 1st April, 1950. On the same day at 
8-45 P.M. a detention order dated the 31st March, 1950, was’served on the peti- 
tioner. On the grd April, the following grounds of detention were served on the 
petitioner under section 7 of the Act :— 


“You came to Delhi on March 27, 1950 and held a press conference in which you gave a highly 
exaggerated and communal version of happenings im Bengal and East Bengal. It is understood that 
since after the press conference your activities have continued to be of a nature inciting communal 
passions. It has also came to notice that your activities during your stay in West Bengal had also 
been of a communal nature. Your activities in the present atmosphere in Delhi where a communal 
riot took place on March 1g, 1950, as a result of the intemperate statements made in a lic mecting 
are likely to create hatred between different communities which may lead to distur of public 
peace and order.” 

The petitioner alleges that his object in coming to Delhi was not to create any 
communal bitterness. He came here in March, 1950, to attend a Board meeting. 
It is true that he held a press conference but no report was published in any news- 
paper and, therefore, there can be no question of his comments having created any 
mischief even if they were highly communal, which is denied. On the 1st April; 
1950, he came to attend the two meetings but the meetings were banned and no 
mischief can possibly be said to have been done. All the important leaders of the 
Mahasabha had been externed from Delhi and the meetings were banned by the 
‘Government in order to prevent persons opposing the Congress Governments from 
criticising the policy of the party in power. Prime Minister of Pakistan had 
come or was due to come to Delhi at or about that time and all these steps were taken 
to prevent the ventilation of the genuine feelings of the people. In particular, the 
petitioner was co-operating with Government in the relief and rehabilita- 
tion work and there could be no justification for taking the petitioner into custody. 


‘The District Magistrate of Delhi has filed at affidavit in opposition to this 
application. He states that before he made the order he satisfied himself from reports 
and information from persons experienced in investigating matters of this kind and 
whose duty is to make such investigations and report the same to-him confidentially 
that it was necessary to detain the petitioner with a view to preventing him from 
acting in a manner prejudicial to the mamtenance of public order. 

It is now well settled that the satisfaction of the authority making the order 
as to the matters specified in the Act is the only condition for the exercise of his 
powers and that the Court cannot substitute its own satisfaction for that of the 
anori: It is, however, open in the detenu to establish, if he can, that the order 
was e mgla fide and in abuse of powers. The facts and circumstances set forth 
in the petition and-in the affidavit in reply summarised above are calculated 
to give rise to a certain amount of suspicion in the mind of the Court. The recourse 
to the drastic order for detention rather than to a preventive order under section 144 
of the Criminal Procedure Code lends some colour to the petitioner’s contention. _ 
Suspicion, however, is not proof and I am not convinced that the act of the District 

istrate was actuated by any-improper or indirect motive.’ The communal 
situation in Delhi was tense. In fact there was a communal riot on the 19th March, 
1950. The petitioner held a press conference where he is alleged to have given a 
highly exaggerated and communal version of the happenings in Be The 
District Magistrate, in these circumstances felt satisfied, he says, that it was n 
to take action against the petitioner. I am not prepared to say that in view of the 
prevailing situation his satisfaction was patently stimulated. The. petitioner’s 
active participation in relief work to which reference has been made is not neces- 
sarily inconsistent with and does not exclude or rule out the possibility of his inflaming 
the communal passions of the Hindu refugees. In the premises, I am unable to 
accede to this petition, which must, therefore, stand dismissed. 
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Mukherjea,-}——This is an application for a writ of habeas corpus presented by 
the petitioner Ashutosh Lahiry who complains of illegal detention in the Delhi 
Jail in pursuance of an order of the District Magistrate of Delhi made under sec- 

tion 3 (2) of the Preventive Detention Act. . F 


Mr. Chatterjee, appearing for the petitioner, has raised a two-fold ground 
in support of the petition. - His contention, in the first place, is that the Preventive 
Detention Act of 1950 is ultra vires the Constitution and any detention made under 
its provisions is illegal and inoperative in law. He has argued, in the second place, 
that the facts of the case would establish that the order of detention: is a mala fide 
order, amounting to abuse of authority vested in the District Magistrate under the 
Preventive Detention Act. 


So far as the first point is concerned, this Court has held by a majority in the 
case of A. K. Gopalan v. The State’, that the Preventive Detention Act is not ultra vires 
the Constitution with the exception of section 14 which, being severable from the 
rest of the Act, does not affect the validity of the latter in any way. Having regard 
to the pronouncement already made. by this Gourt, it is not possible to accept the 
- first contention which has been raised by the learned counsel. 


As regards the second ground, it is perfectly true that the order of detention 
may be declared invalid if it could be proved to have been made by the authorities 
concerned in mala fide exercise of their power. The burden of proving the absence 
of good faith is upon the petitioner’ and in cases of this description, it is certainly 
a heavy burden to discharge. 

From the facts set out in the affidavit of the petitioner which have not been - 
controverted by the respondents, it appears that the petitioner is a member of the 
‘Working Committee as well as of the All-India Committee of the Hindu Maha- 
sabha. He ordinarily resides in Calcutta, West Bengal, and came to Delhi on _ 
23rd March, 1950, to attend a meeting of the Board of Directors of the Bharat 
Publications, Limited. On 27th March, 1950, he held a press conference at ~ 
Delhi and went back to Calcutta on the 28th. He came to Delhi again on the 
ist of April, following, with a view to attend the meetings of the two committees of 
the Hindu Mahasabha spoken of above, which were scheduled to be held on the 
Ist and 2nd April, 1950. Before the meeting could be held, the President, General 
Secretary and Organizing Secretary of the Hindu Mahasabha were externed from 
Delhi on the rst of April, 1950, and on the same day an order was served upon the 
petitioner directing his detention-under the Preventive Detention Act, in which it 
is stated as follows : > 

“ You came to Delhi on March 27, 1950, and held a press conference in which you gave a highly 

ted and communal version of happenings in Bengal and East Bengal. It is understood 

that mnce after the pras conference your activities have continued to be of a nature inciting communal 

pamions ....- our activities in the present atmosphere in Delhi where a communal riot took 

pace on March 19, 1950, as a result of the intemperate statements madec in a public mecting, are 

ely to create hatred between different communities which may lead to disturbance of public peace 
and order.” f 

In the absence of any evidence to the contrary, I must assume that the facts 
stated in the grounds are all true and that the petitioner did give an exaggerated 


version of the happenings in East at the press conference held on the 27th 
March, 1950, although no report of this conference was allowed to be published 
under orders of the District istrate. I may also take it that there was a 


communal disturbance at Delhi of some magnitude on the 19th of March, -1950, 
and that in these circumstances the presence of the petitioner in this city was not `. 
considered desirable ; but even then a doubt legitimately arises in one’s mind as 
to the necessity ‘or propriety of making use of the provisions of the Preventive Deten- 
tion Act against the petitioner. As said above, he is not an inhabitant of this place 
and does not normally carry on his activities in Delhi. He resides habitually in 
West Bengal and came to Delhi only to attend certain meetings. If as the District 
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Magistrate thought his presence at that time in Delhi might lead. to disturbance 
of communal peace, there were certainly ample powers under the ordinary law 
which he could exercise for the purpose of preventing the mischief. There are 
provisions in the Criminal ure Code which could be invoked for such pur- 
poses. As a matter of fact, the persons who were expected to take leading part 
in the same were externed from Delhi. It is somewhat difficult to see why a different 
treatment was meted out to the petitioner and he was consigned to defention in 
jail for an indefinite period of time. There could be no better proof of mala fides 
on the part of the executive authorities than a use of the extraordinary provisions 
contained in the Act for purposes for which ordinary law is quite sufficient. RT 
I am unable to hold definitely that there is want of good faith on the part of the 
authorities, the case is certainly not free from suspicion. I can only hope that 
the authorities will take care to see that no instances occur which might savour 
of injustice or oppression through misuse of those extraordinary powers which the 
Parliament has vested in the exectitive im the interests of the State itself. With 
these observations, I.concur in the order made in this cas that the application 
should be dimissed. i 
Agent for Petitioner : Ganpat Rai. 
_ Agent for Opposite Party: P. A. Mehta. : 
G.R./V.S. pS — ` Application dismissed. 
E [THE SUPREME COURT OF INDIA.) 
(Civil Appellate Jurisdiction.) 
(On appeal from the High Court of Judicature at Bombay) - 
Present :—S. Fazl Aut, M. PATANJALI SASTRI, MEHRGHAND MAHAJAN AND 
B. K. MorerRjra, JJ. 
The New Piece Goods Bazaar Co., Ltd., Bombay .. Appellant® - 
D. r 
- The Commissioner of Income-tax, Bombay .. Respondent. 
Income-tax Act (XI , sectio i ici tax under Cuty of Bombay Municipal 
as SIDE Aa Sia oh tag seas seis Ss 
The municipal property tax paid under City of Bombay Municipal Act and the urban immoveable 
property ta toute panera vaunted pepo ct, 1932, are in the nature of annual charges as they 
are in the nature of an annual levy and are assessed on the annual value of the property each year. 
The liability being annual and the property being subjected to it, the provisions of section 9 (1) (iv) 
of the Income-tax Act are attracted and the taxes are allowable deductions under those provisions. 
K. M. Munshi, Senior Advocate, Supreme Court (N. P. Wathvant, Advocate, 
Supreme Court, with him), for Appellant. - 
. M. C. Setaload, Attorney-General for India (H. J. Umrigar, Advocate, Supreme 
Court, with him), for Respondent. a 
The Judgment of the. Court was delivered by 
Mekrchand Mahajan, 7—This is an appeal against a judgment of the High 
Court of Judicature at Bombay in an income-tax matter and it raises the question 
whether municipal property tax and urban immoveable property tax payable 
_ uhder’ the releyant Bombay Acts are allowable deductions under section 9 (1) 
(iv), of the Indian Income-tax Act. i ` 
The assessee company is an investment.company deriving its income from 
properties in the city of Bombay. For the assessment year 1940-41 the net income 
of the assessee under the head “ pro > was computed by the Income-tax 
Officer in the sum of Rs. 6,21,764 after deducting from gross rents certain pay- 
ments. ‘The company had paid during the relevant year Rs. 1,22,675 as municipal 


* Civil Appeal No. 66 of 1949. : g 26th May, 1950. 
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property tax and Rs. “32,760 as urban property tax. Deduction of thesé two sums 
was claimed under the provisions of section 9 of the Act. Out of the first item a 
deduction in the sum of Rs. 48,572 was allowed on the ground that this item re- 
presented tenants’ burdens paid by the assessee, otherwise the claim was disallowed. 
The appeals of the assessec to the Appellate Assistant Commissioner and to the 
Income-tax Appellate Tribunal were unsuccessful. The Tribunal, -however, 
agreed to refer two ducskons of law to the High Court of Judicature at Bombay, 
namely :— 


“ (1) Whether the STE taxes paid by the ASe NE arc an allowable deduction 
under the provisions of section g (1) (iv) of the Indian Income-tax 


(2) Whether the urban eee property taxes paid by the licant-company are an 
allowable deduction under section g (1) (ip) or under section g (1) (v) of the Indian Income-tax Act.” 
A supplementary reference was made covering a third- question which was 
not caine before us and it is not therefore necessary to refer to it. The High 

‘ Court answered all the three questions in the negative and hence this appeal 


The question for our determination is: whether the municipal property tax 
and urban immoveable property, tax can be deducted as an allowance under 
clause (iv) of sub-section (1) tion g of the Act. The decision of the point d ds 
firstly on the construction of the language employed in. sub-clause (iv) of sub- 
section (1) of section ger the Act, and secondly, on a finding as to the true nature 
and Tae of the liability of the owner under the relevant Bombay Acts for the 

payment of these taxes. ° 


. Section '9 along with the relevant clause runs thus :— 


- “g, (i) The tar shall Be payable by ag espe imde the heid ‘income from property’ 
rape! ie a Ee boa T OE TOE EEE any buildings or lands appurtenant 
thereto of which he is the owner,...... subject to the ae ie namely :— 


(ivP-where the property is subject to a mortgage or other capital charge, the amount of any 
interest on such mortgage or charge ; where the property is subject to an annual charge not being 
a capital the amount of such charge ; where the property ia rubject to a ground rent, the 
amount of ground rent ; and, where the property has , constru 
renewed or reconstructed with borrowed capital, the amount of any interest payáble on such capital ; 


It will be seen that clause '4 consists of four sub-clauses corresponding to the 
four deductions allowed under the clause. Before the Amending Act of 19309, 
clause 4 contained only the first, third and fourth sub-clauses. Under the first 
sub-clause interest is déductible whether the amount borrowed on the security of 
the property was spent on the property or not. There is no question of any capital 
or other expenditure on the property. The expression “ capital charge”? in the 
sub-clause cannot connote a charge on the capital, that is, the property assessed. 
That would be a redundancy as the opening words themselves clearly indicate 
that the charge is on the property. We are therefore of opinion that capital charge 
here could only mean a charge created for a capital sum, i.e. a charge to secure 
the discharge of a liability of a capital nature. 


\ In 1933 the Privy Council decided the case of Bijoy Singh Dudhuria v. Commis- 
sionsr of Incoms-tax, Caladia!. It was not an assessment under section 9 but an 
assessment on the general income of an assessee who was liable to pay mamtenance 
for his step-mother which had been charged on all his assets by a decree of Court. 
It was not a liability voluntarily incurred by him but one cast on him by law. The 
Privy Council held that the amount paid by him in oe that liability ne 
no part of his real income and so should not be included in his assessment. Though 
the decision proceeded on the principle that the outgoings were not part of 

- assessee’s'income at all, the framers of the Amending Act of 1939 wanted, rei 
to extend the principle, so far as the assessment of property was concerned, even 
to cases where obligatory payments had to be made out of the assesses’s incoms, 
from the property charged with such payments, and the second sub-clause, namely, 
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` 


IQ NEW PIECE GOODS BAZAAR CO., LTD. 0. QOMMR. OF I.-T., BOMBAY (8.0.). 561 


“where the property is subject to an annual charge not being a capital charge, the 
amount of such ” was added. It is this sub-clause which the appellant, 
invokes is support of its claim to deduction of the municipal and urban property 
taxes in the present case. In view of the opening words of the newly added sub- 
clause, the expression “ capital charge” also used therein cannot have refer- 
ence to a charge on the property, and we ‘think it must be understood in the same 


sense as in sub-clause (1) ; that is to say, the first sub-clause having provided for ` 


deduction of interest where a capital sum is charged on the property, this sub- 
clause provides for a deduction of annual sums so charged, such sums not being 
capital sums, the limiting words being intended to exclude cases where capital 


. Taised on the security of the property is made repayable in instalments. 


In Commissioner of Incoms-tax, Bombay v. Mahomedbhoy Rowyi1, a Bench of the 
Bombay High Court considered the meaning of these words. As regards “ annual 
charge ”, Beaumont, C.J., observed as follows : i 

“The words, I think, would cover a charge to secure an annual liability”. 

Kania, J., as he then was, said as follows: 

“I do not see how a charge can be annual unless it means a charge in respect of a payment to 
be made annually.” f 7 . sh 

This construction of the words has been followed in the judgment under 
appeal. : . 

In Gappumal Kanhaiya Lal v. Commissioner of Income-tax* (the connected appeal 
before us), the Bench of the Allahabad High Court agreed with the construction 
placed on these words in the Bombay case,.1.s., the words “ annual charge ” mean 
a charge to secure an annual liability. It is therefore cloar that there is no conflict 
of judicial decisions as to the meaning of the phrase “ annual charge ” occurring 
in section g (1) (iv) and the meaning given is the natural meaning of these words. 

As to the phrase “ capital charge ”, Beaumont, C.J., in the case above referred 
to took the view that the words mean a charge on capital. Kania, J., however, 
took a different view and observed that he was not prepared to accept the sugges- 
tion that a document which provides for a certain payment to be made monthly 
or annually and charged on immoveable property or the estate of an individual 
becomes a capital charge. In the Allahabad judgment under a these words 
were considered as not meaning a charge on capital. It was said that if an annual 
charge means a charge to secure the discharge of an annual liability, then, capital 
charge means a charge to secure the discharge of a liability of a capital nature. We 
think this construction is a natural construction of the section and is right. 


The determination of the point whether the taxes in dispute fall within the 
ambit of the phrase “ annual not being a capital charge > depends on the 


provisions of the statutes under which they are levied. Section 143 of the City ` 


of Bombay Municipal Act, 1888, authorises the levy of a general tax on all build- 
ings and lands in the city. The primary responsibility to pay this property tax is 
on the lessor (vids section 146 of the Act). In order to assess the tax provision 
“has been made for the determination of annual- rateable value of the buildi 
in section 154. Section 156 provides for the maintenance of an assessment boo 
in which entries have to be made every official year of all buildings in the city, 
their rateable value, the names of persons primarily liable for see ra of the 
property tax on such buildings and of the amount for which each building has been 
assessed. Section 167 lays down that the assessment book need not be prepared 
official year but public notices shall be given in accordance with sections 160 
to ibe every year and the provisions of the said sections and of sections 163 and 
167 shall be applicable each year. These sections lay down a procedure for hearing 


- objections and complains one entries in the assessment book. “From these 
e liab 


provisions it is clear that th ility for the tax is determined at the begmning of 
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` each official year and the tax is an annual one. It recurs from tar to years Stc-, 


tions 143 to 168 concern themselves with the imposition, liabi iy and assessment ` 


of the tax for the year. The amount of the tax for the year- the liability for 
- its payment having been determined, the Act, then prescribes for its cdllection in 


the chapter “ Thè collection of taxes”. Section 197 provides that eath “of the - 


“property taxes shall be payable in advance in half-yearly instalments on-each first 
day of April and each first day of October. The provision as to half-yéarly. instal- 
ment necessarily connotes’ an annual liability. In other words, it means that 
the annual liability can be di by half-yearly payments. -Procedúre, has 


also been prescribed for recovery of the instalments by presentment of a bill, a notice — 


-of demand and then distress, and sale. Finally section 212 provides as follows : 
- “ Property due under this Act in respect of any building or land shall, subject to the prior 
- payment of the-land revenue, if any, due to the Provincial Government thereupon, ‘be a first chaige 
Bs... ... upon the said or land... 2... 7 | ed 
It creates a statutory charge on the building. ; 
_ Urban immoveable property tax is leviable under section 22 of Part VI of 
the Bombay Finance Act, 1932, on the annual letting value of the property. T 
duty to collect the tax is laid on the municipality and it does so in the same manner 
as in the case of the municipal property tax. Section 24 (2) (b) is in terms similar 
to settion 214 of the Bottibay Municipal Act. It makes-the land or the building 
security for the payment of this tax also. For the purposes of section g of the Indian 
Income-tax Act both these taxes, namely, the municipal property tax as well as 
the urban immoveable. property tax are of the same character and stand on the 
- game footing. - : i ` 


Mr. Munshi, the leamed counsel for the appellant, conterided that-both the- 


taxes are assessed on ihe annual value of the land or the building and are dntiual 
taxes, although it thay be that they are collected at intervals of sm months for the 
sake of convenience, that the income-tax itself is, assessed on an annual basis, that 
in allowing deductions all payments made or all liabilities incurred during the pro- 
vious year of assessment should be allowed and-that the taxes in question fell 
clearly within thé language of section g (1) (iv). The learned-Attorney-General, 
- on the other hand; argued that although the taxes are assessed for the year the liabi- 
` „lity to pay them arises at the-beginnmg of each half-year and unless a notice of 
ex PRA issued and a bill presented there is no liability to pay them and that.till 
-then no charge under séction 212 of the Act could possibly arise and that the liability 
to pay being half-yearly in advance, the charge is not an annual charge. It was 
also suggested that the taxes were a capital in the sense of the pro Pee 
security for the payment. ‘We are satisfied that the contentions raised by the learn 
Attorney-General are not sdund. It is apparent fromi the whole tenor of the two 
Bombay Acts that the taxes are in the nature of an annual levy on the property ahd 
are assessed on the annual value of the pro each year. The annual liability 
can be discharged by halftyearly instalments. liability bemg dn annual onë 
and the property having been subjected to it, the provisions of clause (iv) 6f sub= 
section At ‘of section g are immediately attracted. Great emphasis was laid on 
the word “due” used in ‘section 212 of the Municipal Act and it was said that 
as the taxes do not become due under the Act uiless the time for the payment arrives, 


a? 


"> no charge comei into existence till then and that the charge is not an annual charge. - 


We do’ not think that this is a correct construction of section 212. The words 

‘‘ property taxes due under this Act”? mean property taxes for which a person. is 

lable under the Act. Taxes payable during the ger have béen made a charge 

on the property. The liability and the charge both co-exist and dre co-txtensive. 

The provisions of the Act affording facilities for the di e of the liability do” 

not in any way affect their true nature and character. If the annual liability is 

- not dischdrged in the manner laid dowi by section™197, can it be said that tht pro- 

7 perty catinot be sold for recovtry of the whole amount due for the year? The 

: Ne to this qltry cin dily bein the affirmative, i.e., thatthe property is liable 
to Cc. is “eo n 7 j ài 
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- "In Commissioner of Incoms-tax, Bombay v. Mahomedbhoy Rowgi!, Beaumont, C.J., 
while: rejecting the claim for the deduction of the taxes, placed reliance on ` sec- 
. tion.g (1), (v) which allows a deduction in respect of any sums paid on account of 
land reyenue. It was observed that land revenue stands on the same footing as 
` municipal taxes and that as the Legislature made a special provision for deduction 
of sums payable in regard to land revenue but not in respect of sums paid on account 
of municipal taxes that circumstance indicated that the deduction was not allowable. 
For the same purpose reference was also made to the provisions of section 10 which 
deal with business allowances and wherein deduction of any sum paid on account 
. of land revenue, local rates or municipal taxes has been allowed. In the concluding 
part of his judgment the learned Chief Justice said that it was not n for him 
to consider what the exact meaning of the words was and that it was cient for 


i 


him to gay that it did not cover municipal taxes which are made a charge on the i 


property under section 212 of the Bombay Municipal Act. Without determining the 
exact medning of the words used by the statute it seems to us it was not possible 
- to arrive at the conclusion: that the taxes were not within the ambit of the clause. 
It-is elementary that the primary duty of a Court is to give effect to the intention 
of the Legislature as expressed in the words used by it and no outside consideration 


can be called in aid to find that intention.’ Again reference to clause (v) of the . 


section is not very helpful because land revenue is a charge of a paramount nature 


on all buildi and lands and that being so, a deduction in of the amount 
was mentioned in express terms. `- M Pe taxes, on the other do not stand 
on the same footing 4s land revenue. c law as to them varies from Province to 


Province and they may-not be necessarily a charge on property in all cases. The 


Legislature seems to have thought: that 0 fr as muni Pal RIENA Propa aie ` 
claimable ` ` 


concerned, if they fall within the ambit of clause (iv), deduction will 


in respect of them but not otherwise. The deductions allowed in section 10 under - 


the head “ Income from business” proceed on a different footing and a construc- 
tion of section g with the aid of section ro is apt to mislead. 


_ Kania, 7. in the above case in arriving at his conclusion was influenced 
by the consideration that these taxes were of a variable character, i.s., liable to 
be increased or reduced under the various provisions of the Municipal Act and 


that the charge was in the nature of a contingent charge. With great respect, 


it may be pointed out that all charges in a way may be or are of a variable and 
contingent nature. If no default is made, no charge is ever enforceable and 
whenever there is a charge, it can be increased or reduced during the year either 
by payment or by additional borrowimg. ` . 

~ In Moss Empires, Ltd. v. Inland Revenue Commissioners*, it was held by the House 
of Lords that the fact that certain payments were contingent and variable m amount 
did not affect their character of being annual payments and that the word “annual” 
must be taken to have the quality of bemg recurrent or being capable of recur- 
rence. 


In Cunard’s Trustees v. Inland Revenus Commissioners*, it was held that the pay- 
ments were capable of being recurrent and were therefore annual payments within 
the meaning of Schedule D, case II, rule 1 (1), even though they were not neces- 
- sarily recurrent year by year and the fact that they varied in amount was immaterial. 

The learned Attorney-General in view of these decisions did not support the view 
expressed by Kania, J. : 

Reliance was placed on a decision of the High Court of Madras in Mamad 
-Kepi y. Commissioner of Income-tax, Madras‘, in which moneys paid as urban immoveable 

property tax under the Bombay Finance Act were disallowed as inadmissible undér 
- section 9 (1) (iv) or g (1) (v) of the Indian Income-tax Act. This decision merely 
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followed the view expressed in Commissioner of Income-tax, Bombay v. Mahomedbhoy 
Rowji?!, and was not arrived at on any independent or fresh reasoning and is not 
of much assistance in the decision of the case. The Allahabad High Court in , 
Gappumal Kanhaiya Lal v. Commissioner -of Income-tax*, (the connected appeal) took 
a correct view of this matter and the reasdning given therein has our approval. 


The result is that this appeal is allowed and the two questions which were 
referred to the High Court by the Income-tax Tribunal and cited above are answered 
in the affirmative. The appellants will have their costs in the appeal. 


Agent for Appellant: M. S. Krishknamoorthi Sastri. - ' 
Agent for Respondent: P. A. Mehta. 
G.R/V.S. ar ` Appeal allowed. 
[THE SUPREME OOURT OF INDIA). 
` (Civil Appellate Jurisdiction). 


Present :—H. J. Kania, Chief Justice, S. Faz Aur, M. PATANJALI SASTRI, 
MzraramanD MAHAJAN AND B. K. Muxueryra, JJ. 


The Chief Controlling Revenue Authority and the 


Superintendent of Stamps p Appellants* 
~  D 

The Maharashtra Sugar Mills, Ltd. > °.. Respondents. 

Stamp Act (II of 1899), section 57 and ths Goverment of India Act (1995), section 226—Rafirencs 
under seston 57 of the Stamp TY power fee te the Authority —If can demanded to be by the 
party effecied—Saction 226 of the Government of Act if a bar to Court ordering the authority to state a 
eass fo the High Court. 2 
~ The contained in section 57 of the Stamp Act is in the nature of i i 
with an o ligating aad can be demanded t be ud also by the “partic ATT as eee 


of the stamp duty.. The power to make a reference under section 57. of the Act is not for the 
benefit of die Revenue Authority. - It is coupled with a duty cast on Bim, as a public: officer to do 
the right thing and when an important and intricate question of law in tof the construction ofa 
document arises, as a public servant it is his duty to make the reference. he amits todo.so it is 
within the power of the Court to direct him to discharge that duty and make a reference. 


The order of the High Court to a Revenue Authority to do his statutory duty to state a case 
would not be in the exercise of original jurisdiction in any matter con ing the revenue. Section 
226 of the Government of India Act 1s not a bar to the exercise of such a jurisdiction. 

On appeal from the judgment and order dated the 2nd September, 1947, 
of the High Court of Judicature at Bombay (Chagla, Acting C. J. and Bhagwati, 
J.) m- Appeal No. 60 of 1946. - i 

- C. K. Daphtary, Advocate-General of Bombay (M. M. Desai, Advocate, Supreme 
Court, with him), for Appellant. 

"M. C. Setaload, Senior Advocate, Supreme Court (S. S. Ragnekar, Advocate, ` 
Supreme Court, with him), for Respondent. : i 
` The Judgment of the Court was delivered by y 

Ths Chief Justice.—This is an: appeal from a judgment of the High Court at 
Bombay and it relates to the jurisdiction of the Court to direct the Chief Controlling 
Revenue Authority and the Superintendent of Stamps at Bombay to state a case 
for the opinion of the Court under section 57 of the Stamp Act. 


‘The respondent company, for its business, borrowed money from the Central 
Bank of India, Ltd., at Bombay. In order to secure the loan a document was executed 
on the 22nd of March, 1945, with a stamp of Rs. 16-80, on the footing that it was 
a deed of eee out ‘possession of the goods. When the deed was sent 
to the Sub-Registrar for registration he impounded the same and sent it to the 

t. -LL.R.: (1943) Bom. 628. - 2. I.L.R. (1944) All. 780. Mis 

*G A. No. XII of 1950. a7th May, 1950. ` 
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Stamp Office. The Assistant Superintendent of Stamps wrote to the respondent 


that the document was a mortgage with possession, chargeable with duty under - 


Article 40 io) of the Schedule and inquired why it was not duly stamped before” 
execution. e respondent’s solicitors in their reply contended that the document 
was not and was never intended by the parties to be a mortgage with possession. 
They pointed out that no possession of the property had been given or was intended 
to be given, except in certain contingencies and therefore the document was properly 
stamped. In reply the Assistant Superintendent intimated that the document 
was chargeable with duty of Rs. 56,250 and a penalty of Rs. 5,000 had been imposed. 
The respondents were asked to pay the amount forthwith. On the 27th July, 1945, 
the respondent filed a suit against the Central Bank contending that the document 
was not a mortgage with possession. It was alleged that since a doubt had arisen 
as to whether the document gave effect to the common intention of the parties the 
Court’s directions were sought for and if the Court found’that the document as framed 
did not give effect to the said common intention of the ies the instrument may be 
rectified. On gth August, 1945, the respondent’s solicitors informed the Assistant 
Superintendent that such a suit had been filed and requested that the demand for 
payment of stamp duty and penalty may not be pressed under the circumstances. 
In the further correspondence, on behalf of the a ant, the demand was reiterated 
and resort to the coercive procedure of section 48 of the Stamp Act was thréatened. 
The Collector thereafter sent a letter to the respondents on the 17th January, ° 
1946, demanding payment. On the 25th of January, 1946, the suit filed by the 

` ndent was disposed of by the urt and the rectification as prayed was 
ordered. The respondent’s solicitors immediately intimated the result of the suit 
to the Assistant Superintendent and sent a copy of the deed showing the rectifi- 
cations made in the origi document. A similar letter was also sent to the 
Collector of Bombay. On the ist February, 1946, the respondent’s solicitors 

uired of the Assistant Superintendent of Stamps whether he was agrecable to 
fate a reference under section 56 (b) to eave? pine as the question of liabili 
to pay the stamp Ppi and penalty invo important questions of law. 
petition on behalf of the respondent to the poliai was also filed on the 5th 
of February in which it was prayed that either the order of the Assistant 
Superintendent of Stamps be rescinded or in the, alternative a case may be 
referred under section 57 of the Stamp Act for the opinion of the High Court. 


THis petition was rejected on the 4th July, 1946. The respondent thereupon filed `- 


a petition in the Court on the 1gth of July, 1946, praying that a writ of 
certiorari may be issued against the appellant, or an order may be made against him 
under section 45 of the Specific Relief Act, to cancel the levy of the stamp duty 
and penalty as claimed’ on behalf of the appellant or in the alternative the appellant 
may be ordered under section 57 of the Stamp Act to refer the matter to the 
High Court for its opinion. The matter came for hearing before Mr. Justice 
Blagden who did not grant the first relief but directed the appellant to state a case 
under section 57 of the Stamp Act to the Court for its opinion. The appellant 
filed an appeal but failed. He has now come in appeal to this Court. s 


Two points have been urged on behalf of the appellant. The first is whether 
under section 57 of the Stamp Act there is an obligation on the appellant to state 
a case, and if not whether the High Court had jurisdiction to give a direction to 
that effect. -The second point is whether having regard to the terms of section 
226 (1) of the Government of India Act, 1935, the High Court had jurisdiction to 
order the appellant to state the case, it being a matter ting to the revenue. Under 
this head it is also argued that the matter had proceeded beyond the stage of assessment 
and had reached the stage ofrecovery. Therefore, the High Court of Bombay had 
no jurisdiction to pass the order it did. The material part of section 57 of the 
Stamp Act runs as follows: 

* “59, (1) The Chief Controlling Revenue Authority may state any case referred to it under 
iaioa S, ER (2), œ otherwise coming to its Bote: anA refer such case, with its own opinion 
thereon : 


* * + » + + $ 
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(b) if it aises in the Province of Bombay, to the High Court at Bombay,..........” 0 777 
Section 226 (1) of the Government of India Act, 1935, runs as follows : : 


“996. (1) Until otherwise provided by Act of the ap iate Legislature, no High Court 
shall have any original jurisdiction in any matter concerning the revenue, er concerning any act 
ordered or done in the collection thereof according to the usage and practice of the country or the 
_ ]aw for the time being in force.” 


On behalf of the appellant it is contended that the very words of section 57 of 
the Stamp Act show that it is a power given to the appellant to state a case and it ~ 
is not an obligation. The section is framed and worded only to give the benefit 
thereof to the appellant and it is not for the benefit of any other party. The word 
“ may” used in the section was deliberately used for that purpose. It was pointed 
out that under section 56 (2) of the Stamp Act if the Collector felt doubt as to 
the amount of duty with which the instrument was -chargeable 

“he may draw up a statement of the case and refer it with his opinion for the decision of the 
Chief Controlling Revenue Authority.” - y 
_ Similarly under section 60 if any Court-felt doubt as to the amount of duty 
to be paid it was given power to draw up a statement of case for the opinion of the 
Figh Eourt. - It was argued that both these sections gave only power to the Collector 
-and the Court to make a reference for their own benefit. Section 57, it Was argued, 
was on the same lines for the benefit of the appellant. In none of these, any otber . 
had any right to insist on a reference. It was pointed out that under the ` 
tamp Act a Collector could certify that the document was properly stamped, 
although it was not sufficiently stamped’on a true construction, and when such , 
certificate was givén the Controlling Authority could do nothing. He had not 
even the power to refer that case to the Court to levy a higher stamp duty. For 
- these reasons, it was contended that the scheme of the Stamp Act was materially 
- different from the scheme of the Income-tax Act. : = 


In our opinion the appellants contentions are unsound. The first contention 
that section 57 of the Stamp Act gives only a discretion and does not cast a duty 
on the appellant to make a reference overlooks tHe fact that the appellant has not to 
make a reference only when he is in doubt about his decision or cOnclusion. In his ~- 
conclusion the party liable to pay the assessed stamp duty is materially interested. 
The appellant’s decision is not necessarily based only on the reading of the entries 
in the Schedule to the Stamp Act. As in the present case, the question under 
what item stamp duty is leviable may depend on the true construction of a docu- 
ment. It may also involve the decision of the question, as in the present case, ~ 
as to what is the effect of the Court’s order directing a rectification. of-the instru- 
ment. It does not appear, on principle, sound to hold that these difficult questions 
should be left under the Stamp Act to the final decision of the appellant, and if 
Hie party affected by the assessment has a grievance there is no relief at all in law 
for hi The construction of a document is not always-àn easy matter and on 
the ground that it is a substantial question of law, parties have been permitted 
to take the matter up to the hi feat Court: If so, it appears difficult to start with 
the assumption that because this is a Revenue Act the decision of the appellant 
should be considered final and conclusive. The provisions of section 56 (2) and 
section 6o giving power to the Collector and the Court to send a statement of 
case to the appellant and the High Court respectively, in our opinion, instead 
of helping the appellant, go against his contention, In those two sections this 
power is given when the e authority has a doubt to solve for himself. The 
absence of the words “ feels doubt as to the amount of duty to be paid in respect 
of an instrument ” in section 57 supports the view that the reference contemplated 
under that section is not for the benefit of the appellant only but enures for. 
_ the benefit of the party affected by the assessment. In our opinion, the 

contained in section 57 is in the nature of an obligation or is coupled with an 
obligation and under circumstances can be demanded to be also by the 
- partes affected by the assessment of the stamp duty. - 
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- ` Ourattention has‘been drawn in this connection to_the decision of the Judicial 
Committee of the Privy Council in Alcock, Ashdown & Co., Lid. v..Chigf Revenus 
Authority, Bombay". In that-case a question arose about an assessec’s ight to ask 
the Commissioner of Income-tax td state a case for the opinion of the Court under 
section 51 of the Indian Income-tax Act, 1918. The material part of that section 
was in these terms :— ; : A ~ 
“Sgr. (1) If, in the course of any assesment under this Act or any proceeding in connection 
i tion has arisen with reference to the 
thereunder, the Chief Revenue Autho-” 
i ts own motion or on reference from any Revenue officer subordinate to it, draw» _ 
up a statement of the case, and refer it, with its own opini on thereon, to the Migh Court, and shall so 
refer any such question the application of the assemee, unless it is sati that the application 
is frivolous or t a reference is unnecessary. : : 
(3) Tho High Court upon the hearing of any such case shall decide “the questions raised there- 
by, and shall deliver its judgment thereon containing the grounds on which such decision is founded, z 


and shall send to the evenue authority by which the case was stated a copy of such j t 
under the seal of the Court and the signature of the Registrar, and the Revemie authority- shall > 
of the case y, or, if the case arose on reference from Revenue officer subordinate to it, 


. In that case, after the assessment was made and the proceedings went to the 
Commissioner of Income-tax, the assessee requested that a case may be stated _ 
for the opinion of the Court under the aforesaid section, but the Commissioner 
refused to do so. Thereupon, a Rule was obtained from the High Court calling : 
upon the Chief Revenue Authority, Bombay, to show cause why a case should not - 
be so stated. It was argued before the High Court that the Gourt had no juris 
diction to order the Commissioner to state a case for its opinion. When the matter 
reached the Privy Council the objection to the jurisdiction was put more brdadly. 
Before the High Court the only question raised was whether the Authority had , 
a duty, in the circumstances, to state a case. The point raised before the Judicial . 
Committee of the Privy Council, took the form of saying that even if the Authority , 
had a duty, the Court could not require him to exercise it ; and for this purpose 
reliance was enue upon the well-known general purview of the Indian Legislation 
which excludes matter of revenue from the consideration of the een? | civil 
Courts, the principle being exemplified in the case of Spoonsr v. Fuddow?, and upon 
section 106 a) of the Ġovernment of India Act, 1915. The judgment of the Board 
consisting of Viscount Haldane, Lord Phillimore and Lord Carson was delivered 
by Lord Phillimore. In the judgment it is stated as follows : 


is unnecessary and that the Authority has in the present case shown that he is satisfied that 
the application was frivolous and the reference was unnecessary.” - z x 
This argument was rejected by the High Gourt. Their Lordships of the Privy 
Council agreed with the view of the High Court that this was too narrow a construc- 
tion of the section. They -observed : ar ” ea 

“Take first the case which is last in the clause. If the asscssee lies for a case, the Authority- 
must state it unless he can say that it is frivolous or unneceary. He is not to wait for the Gourt to 
order him to do it; it will be a misfeasance and a breach of c statutory duty if he does not do it.” 
The ju t did not end by ing only on that portion of section 51 (1) of the 
Indian Income-tax Act, 1918. It proceeds to state as follows: - g 

“Put that case aside, The rule here is supported upon the carlier part of the section. No 


doubt that part does not say that he shall state a case, it only says that he may. And as the 
counsel for the ent righ urged, ‘may’ does not mean ‘shall.’ . Neither are the words ‘it 


\ 


when a capacity or power is given to a pu authority there may be circumstances which 

with the power a duty to exercise. it. To use the language of Lord-Cairns in the case of Julius v. 
Bishop of Oxfora*: ‘ may be something in the nature of the thing empowered to be done, some- - 
thing in the object for which it is to be done, something in the conditions under which it is to be done, 


“1. (1929) 45 M-LJ. : LR. 50 I.A. 2273 a. -(18%0) 4 Moo. LA. 353. 
ILR 47 Bom. 742 be. 3. (1850) $ AC. 214, 222. 
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saoe in the title of the person or persons for whose bencfit the power is to be exercised, which 
may c the power with a duty, añd make it the duty of the person in whom the power is reposed 
to exercise that power when called upon to do so.’ In their Lordahips’ view, always rup that 
there is a serious paint of law to be considered, there does lie a duty upon the Chief Revenuc Au otily 


to state a case for the opinion of the Court, and if he does not reciate that there is such 2 serious 
point, it is in the power of the Court to control him and to order to state a cage.” 


~ This reasoning and conclusions, although they have not now the compelling 
force they had before the 26th of January, 1950, are entitled to great respect. 
` Apart from that, we entirely agree with that line of reasoning and the conclusion, 
In our opinion, in the present case the power to make a reference under section 57 
is not only for the benefit of the appellant. It is coupled with a duty cast on him, 
as a public officer to do the right thing and when an important and mtricate ques 
tion of law in respect of the construction of a document arises, as a public servant 
- it is his duty to make the reference. If he omits to do šo it is within the power 
of the Court to direct him to discharge that duty and-make a reference to the 


Mr. Daphtary, on behalf of the appellant tried to distinguish this casé on 
the ground that the scheme of the Income-tax Act was different from the scheme 
of the Stamp Act. In our opinion, the observations quoted above and the principles 
underlying the same are alabi to the duty cast on the appellant under section 57 
of the Stamp Act and minor points of distinction ‘between the schemes of the two 
Acts are immaterial for the present discussion. In the words of Lord Cairns the 
ve nature of the thing em to be done by the appellant and the conditions 

er which he has to fix the amount of the duty, couple the powér with the duty 
to state a case for the opinion of the Court. The provisions of section 51 (1) and 
_ (g) run on the same lines as section 59 of the Stamp Act. Mr. Daphtary next 
pointed out that there was a difference in the scheme of the Act, because when 
the Collector issued a certificate under section 32, even though his assessment 
na be faulty and against the interest of the State, the State or the appellant 

no remedy. This overlooks the provisions of the section empowering the 
Collector to issue the certificate. The scheme of the Stamp Act may be briefly 
noticed. Chapter II contains ‘provisions about the liability of the instrument to 
duty, of the time of stamping instruments, of values for duty and provisions as 
to the officer to whom duty is payable. Chapter III which contains only two 
sections deals with the adjudication as to stamps. The first (section 31) is where 
an instrument, whether executed or not and whether previously stamped or not, 
is brought to the Collector with an application to have his opinion as to the duty 
with which it is chargeable. For obtaining that opiion the applicant has to 
pay a fee. The Collector may call for information and take evidence.. After he 

done so, he determines the amount of the stamp duty and certifies under section 32 
that the full duty with which it is chargeable has been paid. It is obvious that the 
party applying is interested in obtaini the opinion and therefore he cannot 
object to the certificate of the Collector. the Collector himself is in doubt he 
has the power under section 56 (2) to ask for the opinion of the appellant. .It is 
therefore clear that in respect of these two provisions under Chapter III no grievance 
could exist on either side. From section 33 and Chapter IV onwards there are 
provisions in which the opinion of the Stamp Officer and of the party interested , 
in paying the stamp duty may come in conflict. The sections in Chapters IV, V 

VI ending with section 61, deal with situations arising from such difference 
of opinion. Section 57 (a) falls under this heading. In our opinion, therefore, 
this contention of the appellant fails. 

The ‘next point urged was whether the High Court has jurisdiction to order 
the Revenue Authority to state a case in face of the provisions of section 226 of 
the Government of India Act, 1935. The argument was urged in two : 
Firstly, that this being 2 revenue matter, the jurisdiction of the Court was ex uded._. 
Secondly, that the matter had ceased: to be in the stage of assessment but had 
reached the stage of collection of stamp duty. On that ground the present case 


~ 


a 
a 
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was sought to be distinguished from Alcock’s caset. In our opinion this argument 
of the appelant must fail. , A similar argument based on the wording of the 
corresponding section 106 (2) of the Government of India Act, 1915, as mentioned ° 
above, was urged ‘in Alcock’s case1. On that point their Lordships observed as 
follows : i 3 
“ Upon the point thus broadly stated their Lordships have no difficulty in pronouncing a ‘decision. 

To argue that if the Legislature says that a public officer, even a revenue officer, shall do a thiñg, an 
he, without cause or justification, refused to do that thing, yet the Specific Rellef Act would not be 
applicable, and there would be no power in the Court to compel him to give relief to the subject is 
to state a propgsition to which their Lordships must refuse assent.” 
In dealing with the argument that because of section 106 (2) of the Government of 
India Act, 7915, the High Court had no jurisdiction to make the order, the Board 
observed as follows: 

+ “In their Lordships’ view the order of 2 High Court to a Revenue officer to do his statutory 
duty would not be the exercise of original jurisdiction in any matter concerning the revenue.” 
In our opinion, in the present case also, the respondent seeks the Court’s intervention 
to make the appellant perform his statutory duty to state a case. That is not 


exercising the oraal jurisdiction of the Court in any matter con the revenue. 
It is only asking the appellant to perform his statutory duty. The further argument 
that the proceedings in this case had passed beyond the stage of assessment and 
had reached the stage of enforcing payment is again irrelevant because by the 
relief granted by the High Court no attempt is made to obstruct the Revenue 
Authority in the discharge of his ditties. At one stage an injunction was granted 
against the appellant but that has been cancelled. In fact, this aspect of the 
discussion is only academic because if payment is enforced and the opinion of the 
Court, on the statement of the case is against the appellant, he will have to act 
in conformity with that opinion under section 59 (2) of the Stamp Act and refund 
whatever may be held to be recovered in excess. 


In our opinion therefore the contentions of the appellant fail and the appeal 
is dismissed with costs. 


Agent for Appellants: R. $. Narula. 
Agent for Respondents: Ganpat Rai for Tanubhai D. Desai. 
G.R./V.S, Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mar. Justro PANOQHAPAKESA AYYAR AND Mr. Jusror BASHEER 
‘ AHMED SAYEED. 
Mandalapu Paddayya and others : . +. Petitioners* , 
The Constitution of India Act (1950), Article 134—Scape of. a 
The Supreme Court of India will not interfere with the- course of justice in Criminal cases in the 
free fashion of a fully constituted Court of Criminal appeal and it will interfere only in ial cases of 
t public or private im ce or if injustice of a serious and substantial character occurred. 
ere it is not so ie a (Court ARO rant a CHERE that the cage is e fit one for appeal to the 
Supreme Court. 

Petition praying that in the circumstances stated therein the High Court 
will be Li eee the Supreme 
Court of India against the judgment of the High Court, , dated gth June, 
1950, in R.T. No. 47 of T950 trial referred by the Court of Session, Guntur division, 
for confirmation of the sentence of death passed upon accused 4, 6, 9, 15 and 16 
in C. C. No. 60 of 1949, dated 14th February, 1950. 

_ K. S. Jayarama diyar and K. Kanniak for the Petitioners. 

The Order of the Court was made by 


1. (1923) 45 M.L.J.-3g2 : L.R. 50 LA. 227 : LL.R. 47 Bom. 742 (P.C). ces 
C.M.P. No. 1702 of 1950. g : rith August, 195.4: `. 
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Panchapakesa Appar. J—This is a petition filed by accused F, 2, 5, 6, 8, 9, 
10, 12, Ig and 15 Z S.C. No. Ee ot 1949 on the file of the Sessions 


Court, Guntur, for a certificate under Article 134 (1) c) of the Constitution of . 


India, that our décision in R.T. No. 47 of 1950 and inal Appeal Nos. 139, 


140, 141 and 183 of 1950 confirming their convictions under section 147, - 


Indian Penal Code and sections 325 and 149, Indian Penal Code, for rioting 
and three counts of constructive grievous hurt caused to three persons duri 
the rioting, while setting aside the convictions of some of them for murder, 
actual grievous hurt, rioting armed with deadly weapons, and rioting, is a fit one 
for appeal to the Supreme Court. As no conditions under Article 134 (1) (c) 


- have been framed by this High Court, or provisions by the Supreme Court 


-ing this matter under Article 145, clause (1), referred to in Article 134 (1) (c), and 
as no ruling of the Supreme Court interpreting Article 134 (1) (e) has been reported 
so far, we have to decide this petition on merits, on the facts. i 


Court regarding the aking of these petitioners in the offence of rioting with 
the common unla object of causing grievous hurt and have only set aside the 
convictions for-murder and the actual ing of grievous hurt, owing to our giving 


rity made out, though it is a vital matter affecting the convictions. It was 
urged that in our ju ent confirming the convictions of these ten petitioners 
{2 Indian Penal Code and under sections 325 and 149 on three 

‘counts we had relied mainly on Exhibit P-34 a report sent by accused 4 (acquitted 
by us) in his ca ity as a village munsif, that Exhibit P-34 purports to be a complaint 


made to the munsif by accused 9, one of the petitioners herein, and was not. ` 


proved satisfactorily.to be true, and that its contents were not also put clearly to 
these petitioners-in the lower Court, in order to enable them to explain or deny 
their presence at the rioting therein, the report itself purporting to be a complaint 
in the counter case and naming these ten petitioners as merely witnesses to the 
rioting and not as participants in it. 

„All this argument is based on a misconception about our judgment. We 
did not rely on Exhibit P-34 for convicting any of the petitioners of the offences 
of rioting and constructive grievous hurt, which we co ed. We relied on the 


- evidence of the prosecution witnesses alone for that. After believing that evidence, 


and holding it to be sufficient regarding the offences, we confirmed, we held that it 
was not quite sufficient to bring home the murder to accused 6, 9, 15 and 
16, who had been convicted under section 302, Indian Penal Code and sentenced 
to death, or the charges under sections 302 and 149, Indian Penal Code, to accused 
EE and 10, who had been convicted thereunder and sentenced to transport- 
- ation fo 


7,-I1, 14, 16 and 18, regarding whom the prosecution evidence was not en 

to sustain the convictions, and the benefit of the doubt had to be given to them 

under the law, as Py Mr Jayaraga Aiyar hitiself i the course of his aigu: 

ments before us in cases. We refe to Exhibit P-34, as Mr. Ja 

Atyar had argued before us, after his general argument about benefit of doubt regard- 

ing the individual acts, that, at the most, only accused 1, 2, 5, 6, 8, 9, 10, 12, 13 

and 15 (these ten petitioners), admitted to have been present at the occurrence 

in Exhibit P-34, should be held to have taken part in the rioting that night and 

convicted under section 147, Indian Penal Code, the other seven accused not being 
to-be guilty of any offence, and that even these ten accused were not p 

to be guilty of any other offence.’ We also referred to Exhibit P-34 as affording 

some little confirmation of our conclusion, based on the prosecution evidence, 

of the guilt of the persons whose convictions we confirmed, read with the 


mnyuries.on accused 1 and -g showing that these were not mere spectators of the 
rioting, as pretended in Exhibit P- but actual participants in it. We have 
stated all this in the course of our judgment. We have also stated, .. 


beads ig ee ee ee 
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“Itis our opinion, efter going through the entire evidence carefully, and after hearing the learned counsel 
on both sides, that the individual acts of beating of the deceased, and of P.Ws. 3, 7, and ro are not 
proved to have been by any particular accused.” - 

It is for that reason we gave those accused the benefit of the doubt regarding © 
the convictions for murder and the individual acts of grievous hurt, etc., we have 
added, f 

“ Undoubtedly, the-deceased was given by the above ten accused several blows with sticks and 
succumbed as a result of all these blows. Undoubtedly also, P.W. 10, suffered very grievous injury, 
by one eye being put out and the other eye too being put out of action practically. P.W. 7 also sur 
tained a grievous hurt. But, even though these crimes are atrocious, we cannot, on the evidence, 
hold that any particular accused was responsible for the individual acts.” i 
This conclusion we came to because of the difficulty of the prosecution witnesses 
in identifying each accused who-dealt with a particular blow on each of those 


victims in the state of darkness which prevailed . - The state of darkness need 
not have prevented their identifyi ese ten petitioners, whom they knew well 


before, as having been among the rioters. We had not the slightest doubt that 
all these ten accused were satisfactorily proved by the prosecution evidence to 
have taken part in the rioting and to be constructively liable for the three acts of 
grievous hurt which were perpetrated in the course of the rioting and in pursuance 
of the common intention of the unlawful assembly. We have di the prose- 
cution evidence against each of the 17 accused in detail before arriving at our 
decision. The fact that we found the evidence to be not quite sufficient to convict 
seven of the accused, whom we acquitted by giving them he benefit of the doubt 
cannot, under our law, make the convictions of these ten pètitioners, regarding 
whom the evidence was quite sufficient, illegal or invalid, as urged by Mr. Jayarama 

i We cannot, therefore, certify this case to be a fit one for appeal to the 
Supreme Court. | 


There are no reported cases of the Supreme Court under Article 134 (1) (¢).” 
But there are plenty of cases under section 109 (c), Civil Procedure Code, where the 
clause “ is certified to be a fit one for appeal to His Majesty in Council ” has been 
authoritatively interpreted by the Privy Council. and the Federal Court. The 
same interpretation will, in our opinion, apply to Article 134 (1) (c) of the Consti- 
tutiqn of India till it is authoritatrvely held otherwise. The Privy Council has held 
in Banarsi Prasad v. Kaski Kishen Narain, that the clause is clearly intended 
to-meet special cases of great public or private importance ; in Radhakrishna Aiyar , 
v. Swaminatha Aiyar*, that it is of the utmost importance that a certificate should 
show clearly upon what ground it is based ; and in Ernest Be ing v. Soobran 
Partap?, that a case in which no legal principle is involved and in which there are 
. concurrent findings of fact by the lower Court does not warrant the grant of a > 
certificate that it is a fit case for a . The Federal Court has accepted all 
these principles in Moolji JFattha X Co. v. Khurdesk Spinning and Weaving Mills, 
Lid. No rules under Article 145 (1) (c) of the- Constitution of India appear to 
have been made by the Supreme Court. In Kapil Deo Singh v. King*, cited by 
Mr. Jayarama Aiyar himself, the Federal Court, has, following similar Privy Council 
rulings, held that it will not interfere with the course of justice in criminal cases 
in the free fashion of a fully constituted Court of Criminal Appeal, and that it will 
interfere only where it is shown that injustice of a serious and substantial character has occurred. 
The same ruling will, obviously, apply to the Supreme Court, which has taken 
the place of the Federal Court now. It is impossible for us to say that this is a 
special case, or one of great public or private importance or that “ inf of a 
Serious and substantial character ® has occurred to any one of the ten petitioners by 
our decision, in other words, that it is a fit case for appeal. This petition, therefore, - 
deserves to be and is hereby dismissed. ; 


ViPS}. — ~ -> Petition dismissed. 
k 1 1goo) 11 M.L.J.56: LR. 28 I.A. 11:5 3. AIR. 1941 P.G. 106 (P.Q). 
OWN. 193 (P.C.). 4 EER S.G.J. 51. 
5 (1950. 


a. (1920) 40M.LJ. 229 : LR. 48 I.A. 31: 
LL.R. 44 Mad. 293 (P.G), ; 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mkr. Justice Sussa Rao AND Mr. Justick PANGHAPAKESA AYYAR. ~ 
Naginlal Hiralal Javeri through authorised agent V. Govinda 


+ 


Menon 
ae v. ‘ 
Pushpa Ben J. Patel and others ` - .. Respondents.. 
Tort—Invites to a theatre—Occuprer of theatre having knowledg tcis—Coilapse of a wall tm the theatre. 
ihj miesi to tailed end Suntour a some Cores ie 


A husband, his wife and some others attended a performance at a theatre when the roof collapsed 
and caused injuries to all of them as a result of which the husband died. In a suit for damages by 
the widow for injuries and loss sustained by her on account of the death of her husband, the first 
defendant owner and thé second defendant occupier were made defendants and the second defendant 
objected to his being burdened with the responsibility for the safety of the building and his equal 
liability for damages along with the owner. = 9 

Held : It was clear that on the evidence a new wall of recent construction had given way, which 
wall according to the original plan submitted to the authorities of the Places of Public Resort Act 
and Cinema ph Act was not marked at all which fact was known to second defendant.’ 
There was hidden danger in the construction known to the second defendant and since he did not 
take adequate care to prevent injury to the invitee his liability would be in no way less than that of 
the owner. 

Pritchard v. Peto, (1917) 2 K.B. 173, explained. ae ' 

Principles relating to an occupier of premises discussed. - f 

Appeals against the decrees of the Court of the Subordinate Judge, Mathurai, 
dated 25th July, 1947, in O.S. Nos. 51 of 1946 and 67 of 1946, respectively. 

The Advocate-General (K. Kuttikrishna Menon) and K. P. Raman Menon for 
Appellant. f a 

V. Ramaswami Aiyar, V. Meenakshisundaram and P. K. Narayanaswami for Res-` 
pondents. e i 

The Judgment of the Court was delivered by 


Subba Rao, J.—These amal arise out of two suits O.S. No. 51 of 1946 and 
O.S. No. 67 of 1946 or the file of the Court of the Subordinate Judge of Mathurai. 
Gopalakrishna Talkies is a Cinema Theatre situate in the West Masi Street, Mathurai 
town. On 2grd May, 1945, the Hindi picture of “ Kanoon ” was being exhibited 
in the theatre. The late Jeshubhai D. Patel, his wife and the first plaintiff with 
‘three others attended that show at 7 P.w. and occupied the seats in the balcony 
of the said theatre. Tee ocr ce ee Bee ee 
front ornamental wall above the roof of the theatre fell down over roof and 
the roof and the truss underneath gave way and collapsed and Patel and. 
his wife along with others received serious injuries, The injured persons. were . 
removed to the Government Hospital at Mathurai and unfortunately Patel succumb- 
ed to the injuries and died in the Hospital on 25th May, 1945. Pushpa Ben, - 
his widow who was p t at the time of the injury, gave hko a female child 
later on. The widow, the daughter and the father of the deceased filed O.S. No. 52 
of 1946 on the file of the Sub-Court, Mathurai, for damages for loss incurred 
them on account of the death of Patel. The widow Pushpa Ben then filed O.S. 
No. 67 of 1946 for damages for injuries caused to her. The first defendant is the 
owner of the theatre ; the second defendant was the lessee of the theatre when the l 
accident took place. The- first defendant in both the suits contended iisr alia _ 
that the front wall was in existence from the time the theatre was constructed in 
the year 1934 ahd 1935, that the said theatre was constructed in compliance with 
the statutory provisions of the District Mumicipalities Act, Public Health Act, the 
Places of Public Resort Act and the ranean Act, that the wall was slightly 
raised at the request of the second defendant and that the accident was due to an 
act of God by reason of unprecedented rain and storm in Mathyrai on that day. 
The second defendant generally ‘supported the first defendant, but all that the 
wall was in existence even from the very beginning. The learned Subordinate ' 
ne Se en ee e 


*Appeal Nos, 678 and 799 of 1947. . tgth July, 1950 


ra 
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Judge found that the front ornamental wall above the roof of the thedtre was newly 
constructed about the end of 1942 by the first defendant in consultation with the 
second defendant and on his suggestion. He, however, held that the wall so 
constructed was an unsafe and faulty structure and a hidden death, trap to the’ 
occupants of the seats in the balcony of the theatre. He assessed the damages 
at Rs. 30,000 in O.S. No. 51 of 1946 and at Rs. 3,500 in O.S. No. 67 of 1946 and 
d the suits against both the defendants. The first defendant preferred 
A.S. No. 655 of 1947 against the decree in O.S. No. 51 of 1946 and A.S: No. 798 
of 1948 t the decree in O.S. No. 67 of 1946. The second defendant filed 
A.S. No. 678 of 1947 against the decree in O.S. No. 51 of 1946 and A.S. No. 799 
of 1947 against the decree in O.S. No. 67 of 1946. Pending the appeals the appellant 
in A.S. Nos. 655 of 1947 and 798 of 1947 became insolvent and the Official Receiver, 
Mathurai, in whom his properties vested expressed his disinclination to proceed 
with the appeals. The said appeals were therefore dismissed with costs. 


In the appeals filed by the second defendant, we shall first consider the 
nature and the condition of the wall, which collapsed and caused the d ; 
The site of the building was owned by Abdul Khader Sahib, who leased it to the 
first defendant in the year 1917. In 1935 the cinema theatre was constructed by 
the first defendant. Though according to specifications the walls should be built 
up of brick and lime as a matter of fact, they were built of brick and mud. From 11th 
February, 1938 to roth February, 1941, the cinema hall was leased out to one Patel. 
By the end of 1942, as the original gable front was not prominent to give it a better 
frontal appearance an ornamental facade was built, over the gable front, of a height 
of over 12 feet on which the words “ Sri Gopalakrishna Talkies” were artistically 

ved. On 19th October, 1942, the cinema hall was leased out to the second 
defendant for a period of three years. The executive engineer states in his report 
that the later construction was not properly bonded into the old gable wall and 
that a weak cleavage-plane had: existed at the joint of the old and new construction. 
He was of the opinion that the ornamental structure was not evidently designed 
to take extra heavy wind loads, not to speak of storms and that the bonding of 
the old and new structure was not designed to take up heavy wind stresses. It is 
also found that the extended wall was built of brick and mud. The learned Judge 
found that the collapse of the wall was due to this defective and flimsy construction, 
and this finding has not been canvassed before us. 


But Mr. Kuttikrishna Menon, the learned counsel for the second defendant, 
contended that whatever might be the liability of the first defendant, his client 
was not liable for damages, as he had no knowledge of the flimsy structure and that 
he was not guilty of want of any reasonable care. He fairly conceded that in case 
we should hold that the second defendant was equally liable, the amount of damages 
awarded would” not be unreasonable. 

The principles regulating the liability of an occupier to a person permitted 
to enter his premises and injured therein are well settled, though their application 
to the iar circumstances ofeach case is not free from difficulty. Entry by 

rmission of the occupior is of two kinds: invitation or licence. e distinction 
tween the two is expressed by Salmond in his book on the “ Law of Torts” 
(roth edition) at page 476 in the following formula : 
“ Tbe invitor says: ‘I ask you to enter upon my business’. The licensor says: ‘I permit 
you to enter on your own business ’.” 
This somewhat over simplified formula was commented on by Mackinnon, L.J.» 
in Ellis v. Fulham B h Council!. Asquith, L.J., in Pearson v. Lambeth Borough Coun- 
cil? would prefer to-define an invitee in the folowing manner : 
“It is more exact to say that an invitee is a person who comes on the occupier’s premises with 


his co t on business in which the occupier and he have a common interest, ¢.g., 2 shopper has an 
interest to buy and a shopkeeper an interest to sell.” Z 





t. (1937) 3 All Eng. LR. 454 at 464. g. (1950) y All Eng. L,R. 68a, 
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. Whether common interest for this purpose necessarily should be accompanied by ; 
some pecuniary gain, immediate or remote, is a question on which no final opinion 
has yet been expressed by judicial decisions aid it is not neccessary to attempt to 
do so in this case, as even on that assumption ad eee would be invitees in 
the technical sense of the term. The second defendant was running the cinema 
and the deceased and his wife entered the premises after Pues tickets. The 
plaintiffs therefore entered the premises with the consent of the occupier on business 
-in which the occupier and the plaintiffs have a common interest. They are certainl 
invitees, and therefore, the liability of the second defendant should be PEE] 
having regard to that relationship. i 

The extent and the scope of the liability of an occupier to an invitee is equally 
well established. In Salmond on the “Law of Torts”, 1òth edition, at page 478 
the learned author says : 7 Ae : 

“The class to which the customer belongs includes persons who go not as mere volunteers, 
or guests, or servants, or persons whose employment is such that danger may be considered as bar- 

- gained for, but who go upon business Which concerns the occupier and upon his invitation, express 

or implied. And with respect to puch a visitor at least, we consider it settled law, that he, using 

c care on his own part for his own safety, is entitled to ect that the occupier shall on his ` 
part use reasonable care to prevent damage from unusual danger which he knows or ought to know.” 
_The same view is rested in. different language in Halsbury’s Laws of England, 
Vol. 23, (Lord Hai ’s edition) at page 604 as follows :— - 

“The duty of the occupier of premises, on which the invitee comes, is to take reasonable care 
that the premises are safe, and to prevent injury to the invitee from unusual dangers which are more 
or leas hidden, of whose existence the occupier is aware or ought to be aware or, in other words, to 
have his premises reasonably safe for the use that is to be made of them.” š 5 
The question is whether the second defendant was aware or ought to have been 
aware of the hidden cen and whether he had taken reasonable care to prevent 
injury to the invitee. ¢ first defendant, as D.W. 1, deposed that the few wall 
was constructed a month after the second defendant took the lease and that the 
construction was made on the suggestion of the second defendant. A perusal of 
his evidence ahows that he is attempting to shift the burden to the second defendant, 
but that in itself is not sufficient for ignoring his entire evidence. The learted 
Subordinate Judge disbelieved his evidence when he stated that the entire additional 
structure was put up-after the lease, but accepted his evidence that the wall was 
put up on the second defendant’s suggestion and at his instance. The learned 
-counsel for the second defendant contended that the lower Court was wrong in - 
relying upon his evidence when it disbelieved him in regard to other and more 
important parts of his evidence. We agree with the lower Court that though 

- the first- defendant is an interested witness, his statements that the ornamental 
wall was putup at the intance of the second defendant accords with the probabi- - 

. lities of the case. When B. G. Patel was the lessee from 11th February, 1938 to 
roth February, 1941, the first defendant did not put up the ornamental facade, 
but he found it necessary to build it when he entered into an agreement with the 
second defendant about the end of 1942. It is therefore very: likely that he built’ 
it at the request of the second defendant, and when the first defendant says that he 


- _ did so, at his request, we do not see any reason to reject his evidence. 


' D.W. 2, V. G. Menon, second defendant’s power-of-attorncy agent, totally. 
denies. He says that neither the second defendant nor he asked the first defendant 
to build that wall and-that there was no talk about it at any time. We have no 
hesitation to reject this evidence as it is obviously a deliberate attempt to wriggle 
out of the second defendant’s liability. We have also gone through the cross- 
examination of this witness and we are satisfied from his laboured and prevari- 
~ cating answers that he was supporting the second defendant’s false case. He also 
admits in the cross-examination that new structure was not shown in the plans 
available for inspection and that he knew that the rules had been contravened by .. 
the first defendant. j - - i - 


P.W. 6, an employee under B. C. Patel, says that the front wall was raised by 
October, November, 1942. D.W. 3, the mason who built the wall, is definite that 
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he built it at the instance of the first defendant, D.W. 2, and one Sait. He also says 
that he worked on the wall for about 25 days and that the plastering work was 
ghee on or about November 15th. The account books of the first defendant, 
ibits B-5 and B-6, disclose t expenses were incurred in regard to this con- 
truction on the 12th October and also on the ggrd October. On a consideration 
of the entire evidence we hold that the ornamental facade was built by the first 
defendant on the gable front on the suggestion and at the instance of the second , 
defendant, that the work was commenced before the new lease took effect, but 
completed only after the second defendant took possession, and that the second 
` defendant or his agent knew full well the defects in the structure and also the fact 
that it was built in disregard of the provisions of the Places of Public Resort Act 
and the Cinematograph Act. The second defendant, therefore, had knowledge 
of the hidden danger and did not take any reasonable care to prevent injury to the 
invitee. -He is therefore clearly liable to pay damages to the plaintiffs. S 
: The learned counsel relied upon the decision in Pritchard v. Psio!, in support 
of his contention that the second defendant is not liable. In that case, the plaintiff 
went to a house owned and occupied by one of the defendants, a married woman, 
to collect money due to him from her. While he was standing upon the door- 
step, a projecting cornice from the top of the house fell on his head and injured him. 
The house was in apparently good air, and the defendant did not know of the 
defect in the cornice. The defect, which was an old one, was due to the action 
of the weather upon the cement. On those facts the learned Judge held that the 
plaintiff was not entitled to recover damages, inasmuch as the defendants duty 
was to exercise reasonable care to keep the house.in such a state of repair as not to 
expose the plaintiff to any hidden er of which the defendant was aware or ought 
to have been aware ; and that the plaintiff had not shown that she was aware, or 
ought to have been aware, of the decay of the cornice. Indeed, in the course of 
the argument it was admitted that she was ignorant of the defect, but no attempt 
was made to show that her ignorance was due to neglect of some reasonable precau- 
tion. ‘That decision accepts the principles above stated, but on the facts accepts 
' the defendant’s plea. That decision is, therefore, of no avail to the appellant. 
Even so the learned counsel pressed on us that we should confine the liability of the 
second defendant to the amount of Rs. 13,500 recovered already from him. On 
our findings we cannot say that his liability as the occupier and lessee is in any way 
le% than that ofthe owner. The decree of the lower Court is therefore correct. 
Both the appeals are dismissed with costs. 
K. C. — Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—-Mr. Justiaz SATYANARAYANA Rao, AND Mr. Jusricg Viswa- 
NATHA SASTRI. ` aa 


* Depuru Veeraraghava Reddi ' 2. Appellant * 
i . 


. Depuru Kamalamma and another ` 


Indian Edme Aei (I of 1872), section 1153—Estoppel by representation—Represeniation by widew as to 
To invoke the doctrine of pel hy representation it is n that in it, the 
party to whom swarde shall uate altered his position to his prejudice. a a a 
of several essential elements, the representation or stetement to be acted upon, action on the faith 
of such statement and in the manner intended and resultant prejudice or detriment to the person 
acting. Estoppel though a branch of the law of evidence is also capable of being viewed as » subs- 
tantive rule of law in so far as it helps to create or defeat rights which would not exist or be taken 
away but for that doctrine. 


It was held that representations made by a widow contained in a statement made to the 
Revenue authorities as to an adoption made by her on the authority of her husband were not’ 
enough to estop her personally from disputing the truth or validity of the adoption in view of 
the satisfactory explanation as to the reasons which made her make such a statement. z 





©. I. (1917) 2 K.B, 179. 
* S.A. No. 1409 of 1946. ( ? : a Ist February, 1950. 
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Appeal against the decree of the District Court, Nellore, dated roth December, 
1945, in A.S. No.24 of 1945, preferred against the decree of the Court of the 
Sufordinats Judge, Nellore, dated 2oth April, 1944, in O.S. No. g of rgqr. 
The “Advocate-General (K. Rajak Aipar) and A. N. Veeraraghacan for Appellant. 
K. Umamahiswaram for Respondents. 7 
The Judgment of the Court was delivered by Ñ 
Viswanatha Sastri, J.—The plaintiff is the appellant in this second appeal. 
The suit was filed for recovery of possession ‘of she immoveable and moveable 
propertiesdescribed in the plaint, The plaintiff's claim was based on his adoption 
by the first defendant, widow of the deceased’ Depuru Rami Reddi, who was the 
original owner of the properties described in the plaint. It is common ground, 
that. Rami Reddi left a will, Exhibit P-1, dated -19th July, 1921, disposing of his 
properties in the manner therein set out. Rami Reddi waa the owner of landed 
properties situated in the village of Mahimalur of which he was also the hereditary 
i headman. He had landed properties in other villages as well. He died 
on 25th July, 1921, leaving behind him his two widows, Venkamma and Kama- 
yilamma, Th 
for some years before his death and a te provision for her maintenance had 
' “also been made by Rami Reddi during his lifetime. The will, Exhibit P-1 makes 
a provision for Kamalammal, the second wife of Rami Reddi and in favour of the 
child to be born to her who was encients on the date of the execution of the will. 
` There was also reference to succession to the estate by a son to be adopted to him 
in the event of failure of issue, either male or female, of Rami Reddi. A posthu- 
mous female child was born but died after a few days of jts birth. The construction 
of this will, Exhibit P-1, viewed as an authority to his wife to adopt, has been the 
_ subject of a difference of opinion between the two Courts which have tried the suit 
but for the reasons which we shall state presently, it is not necessary to decide 
whether the ‘view of the trial Court or that df the appellate Court is correct. 


The plaintiff’s case is that, pursuant+o the authority giyen to the first defendant’ 
by Rami Reddi, she adopted him and treated him as her adopted son. He there-’ 
fore claims that hehas succeeded to the estate of Rami Reddi as adopted son. 
The first defendant denies that she ever adopted the plaintiff. She also pleads 
that the will, Exhibit P-1, on its true construction and in the events that have 
ha ed, did not authorise’ the adoption. The learned Subordinate Judge 

that the adoption was true in fact but invalid in law, and-dismissed the suit. 


c first-wife, Venkamma had been living apart from Rami Reddi. 


~ 


‘On appeal the learned District Judge was of the opinion that Exhibit P-1 was of . 


sufficient amplitude to permit of an adoption being made by the first defendant 
im the events that have ha ed but found against the truth of the adoption of the 
plaintiff by the widow of Rami Reddi. -He commented upon the several’ infir- 
mative circumstances in the case and the serious discrepancies in,:the evidence 
adduced. by the plaintiff in support of the adoption set u by him and came to the 
emphatic conclusion that the adoption was not established. Mr. Veeraraghavan 
for the appellant tried to challenge this finding of fact of the learned District Judge 
but having considered the whole of the evidence we find it impossible to, say that 
the finding is cither erroneous in law or perverse. The case must therefore proceed 
on the footing that there was no adoption in fact. -. 


. The learned Advocate-General who, appeared at an earlier stage of the case 
. argued that whatever may be the ultimate decision of the Court as the 
` truth or validity of the adoption in a suit between the adopted son and the rever- 
sionera to the estate of Rami Reddi, so far as the widow was concerned, she was 
personally estopped from disputing the truth and validity of the plaintiff's adoption. 


This plea of estoppel is founded solely on certain admissions stated to have been - 


made by the first defendant soon after the death of Rami Reddi. To these admis- 
sions we shall presently refer. Issues 6, 7 and 8 raise the question of estoppel but 
during the course of the trial before the learned Subordinate Judge, as stated in 
paragraph 36 of his judgment, the plaintiffs counsel chose not to press the issucs 
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peer | to estoppel. There is no trace of this point having been presented to the 

«learned District Judge on appeal and his judgment is silent on this question. 
Though it may not, strictly speaking, be open to the appellant to raise this point 
in second appeal, we have heard arguments on this question. We shall now indicate 
our concluion on this part of the case. ; 


` / 
Reliance has been placed on the statements of the first defendant in connection 
with the appointment of a successor to the office of village’ headman in succession’ 


to Rami Reddi. The second defendant was a-relation of the first defendant, the , 


widow of Rami Reddi and had been appointed along with another, as her adviser 
and the manager of her properties under the terms of the will Exhibit P-1. The 

resent plaintiff is no othe than the nephew of the second defendant who was 
himself issueless. Under the advice of Vakati Narasimha Reddi, the second 
defendant, and with the object of securing the office of village headman to the 
plaintiff, then a minor, and enabling the second defendant to act as a proxy for the 
minor, certain representations were made by the widow to the Revenue authorities 
in connection with the office of village headman. Exhibit P-2 is a petition and 
Exhibit P-4 and Exhibit P-22 are the statements of the widow, the first defendant, 


in connection with the appointment of a successor to her husband to the office of . 


village headman of Mahimalur. In all these three documents there is an admission 
by the first defendant that she had adopted the plaintiff pursuant to her husband’s 
authority given to her under Exhibit P-1 and this admission is coupled with a request 
that the iain tif then a minor, might be appointed to the office of village headman 
and the second defendant might be appointed to act for him during his minority. 
The plaintiff whose right to the office was recognised on the strength of these repre- 
sentations during his minority becafne a major in 1939 and entered upon the duties 
of the office himself. Till then the second defendant was acting for him. 


There is no doubt that the admissions in Exhibits P-2,-P-4 and P-22 shifted 
the onus of proof with respect to the truth of sett oe on to first defendant. 
Normally the burden of proving his adoption would be on the plaintiff who claims 
to be the adopted son of Rami Reddi. But the admissions of the first defendant . 
that she had adopted the plaintiff shifted the onus on to her on the principle of 
Slakteris v. Pooley’, “that what a party himself admits to be true may reasonably 

' be presumed to be so.” Until this presumption is rebutted the fact itted must 
be taken to be true. Reliance is Paa by the learned Advocate-General on this 
principle as supporting his plea of estoppel. This is not a case where there is a 
statement in a deed which all the parties to the deed who are swi juris have mutually 
agreed to admit as true and which is invoked as a basis for the ap lication of the 
principle of estoppel. In a case like the present where the plaintiff is not a party 
to any deed and the statement relied upon is unilateral there is no estoppel by 
deed and the party making the admission may give evidence to rebut the presump- 
tion arising from such a statement. If that is not satisfactorily done, the fact admitted ` 
must be taken to be established. (Chandrakumwar v. Chaudri Narpat Singh*.) With 


reference to admissions made by one of the parties to á suit, as in this case, the ' 


party making the admission is at liberty to prove that such admissions were mis- 
taken or were untrue and is not estopped or concluded by them unless another 


pas has been induced by them to alter his condition. This principle has been ` 


down. by the Judicial Committee in clear terms in the case above cited, 
The explanation which has been given and which has been accepted by the learned 
District Judge for the statements contained in Exhibit P-2, Exhibit P-4 and Exhibit 
P-22 is that the second defendant who was constituted the adviser of the first defen- 
dant under the will of Rami Reddi, Exhibit P-1, was interested in the plaintiff 
who was qo Qther than his own nephew and that he wanted the office of village 
headman to remain in his own Vakati family after it had fallen vacant by the death 
of Rami Reddi, his widow, the first defendant, not being fit to hold the office. This 
is not an-unacceptable explanation. The first defendant who is an illiterate marks- 


184 at 195 (P.C). 





1., 6 M. and W. 664 at 669. 
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woman stated that all that she was asked to agree to by the second defendant was to . 
the appointment of the plaintiff, then a minor, as a village headman in succession * 
to ee husband with the second defendant as a proxy and that she was not responsible 
for the recitals as to adoption found in Exhibit P-2, Exhibit P-4 and Exhibit P-22. 


~ Admissions are relevant but not conclusive under section 21 of the Evidence 

' Act and their evidentiary valde varies with the circumstances attending the admis- 

-sion. In Venkatapathiraju v. Venkatanarastmha Rajut, the Judicial Committee 
observe at page 12: ` a : 

“It sometimes happens that persons make statements which serve their purpose or proceed 
upon ignorance of the true position ; and it is not their statements but their relations with the estate, 
which should be taken into consideration in determining the isnic.”’ 

To the same effect is the decision of the Board in Harikishen Singh v. Pratap Singh*. 


Viewing therefore these statements in Exhibits P-2, P-4 and P-g2 as admissions 
of-the widow they are evidence against her. But she has given a reasonably accept- 
able explanation of these statements which has been ted as satisfactory by 
the District Judge and in these circumstances we cannot hold that she is estopped _ 
or concluded by them unless the plaintiff has been induced those statements 
to alter his condition to his prejudice or detriment. Esto though a branch 
of the law of evidence is also capable of being viewed as a-substantive rule of law 
in so far as it helps to create or defeat rights which would not exist or be taken away 

-but for that doctrine. It involves a combination of several essential elements ; 
the representation, or statement to be acted upon, action on the faith of such state- 
ment and in the manner intended and resultant prejudice or detrirnent to the person 
acting. To invoke the doctrine of estoppel by, representation it is necessary that 
in acting upon it, the party to whom it was made, should have altered his position 
to his prejudice—[Halsbury’s Laws of England, 2nd Edn., Vol. 13, paragraph 547 
and the cases cited in, the footnote (m).] It may be that when prejudice or 
is made out and the other circumstances are such as -to create an estoppel, it is 

to measure the quantum or extent of the prejudice or damage or arrive 
at the t that it is irreparable. - : A 


- The learned Advocate-General_ placed strong reliance on the decision of the 
Judicial Committee in Dharam Kunwar v. Balwant Singh*. In that case a widow 
-who made the adoption represented that she had her husband’s oral authority 
to make successive adoptions on the death of the previously adopted sons, and on 
the faith of such representation, the respondent before- the Board was given in adop- 
tion to the widow. The factum of adoption was established by abundant evidence 
and indeed was beyond controversy and the only question was as regards the existence 
of the authority of the husband to make.an adoption. The adoptee had in many 
ways altered his position to his prejudice and had incurred liabilities and assumed 
` responsibilities necessitated by his transition from his natural family to the adopted 
family. In these circumstances the Judicial Committee held that though such 
resentation and conduct on the part of the widow might not clothe the adoptee 
with the stafus of an adopted son under the Hindu law, still the widow herself 
was personally estopped from disputing the truth and validity of the adoption. 
In that case, the widow had asserted her authority to adopt in the most solemn 
manner in a deed of adoption executed by her and her conduct both before and 
after. that assertion had been of an unequivocal character. It was held that she 
could not be allowed to change her story without grave injustice to the respondent 
who had acted in reliance upon her deliberate and repeated representations. In 
the present case the factum of adoption itself has not been proved by anythi 
like reliable evidence. There is no evidence of any. representations made the 
widow to the plaintiff or his parents on the faith of which the plaintiff was trans- 
ferred from his natural family to the adoptive family. The evidence:as oa esta 
the factum of adoption adduced by the plaintiff has been rightly found to be wholly 


1. (1936) 71 M.L.J. È; 
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unreliable. There is no plea or proof of any detriment or prejudice to the plaintiff 
by the statements made by the first defendant in Exhibits P-2, P-4 and P-22 with 
a Glew to secure tnt hint tlie olle of village hadni The securing of the office 
of village headman was advantageous and beneficial to the plaintiff on account 
of the emoluments, recognised and unrecognised attached to that office. No onerous 
obligation was cast upon him by reason of the statement as the learned Advocate- 
General would contend. The elements necessary to constitute an estoppel are 
wholly lacking in this case and we are unable to uphold the contention of the learned 
Advocate-General that the first defendant is debarred from disputing the truth 
and validity of the plaintiff’s adoption. 

In this view we need not express any opinion as regards the construction of 
Exhibit P-1. 

For these reasons we agree with the conclusion of the learned’ District Judge 
and dismiss the second appeal with costs. 


V.P.S. : — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. P. V. RAJAMANNAR, Cam: UET ANDME JUsTIoœ 
BALAEKRISHNA AYYAR. 


Navanecthammal .. Petitioner * 
Madras Buildings (Lease and Reni Control) Act (XV 1946), Sa eee 6 (c) and 7 (2)—Rent in arrears 
—Adjustiment of advance with landlord towards arrears— ancs when such a 
plea will bs proper. ' 


Where a tenant who committed default in payment of rent relied on the fact that the landlord 
had with him two months advance of rent which he could adjust towards default and accumulation 
of arrears under section 6 (c) of the Madras Buildings (Lease and Rent Control) Act. 

Held: That to invoke the provisions of sub-section (¢ a of section 6 the tenant should have 
exercised the option and called upon the landlord to make the adjustment and the mere fact that 
the landlord had with him an advance rent-does not mean that the tenant has not committed 
default within the meaning of section 7 (2) Qf the Act. 

Petition praying that in the circumstances stated in the affidavit filed there- 
- with the High Court will as to issue a Writ of Certiorari calling for the 
recordsin H.R. A. MA EE E e ee R TE, 
preferred. against the o Additional Rent Controller, Madras, in L. Dis. 
No. 3817, H. R. G of 1949 S to quash the order, dated 25th January, 1950 in 
the said H. R. A. No. 1389 of 1949. _ 
K. S. Ramabhadra Aiyar and T. A. Rajagopal for Petitioner. 
The Court delivered the following 
ORDER (Delivered by the Chief Justice) :—The judgment of the appellate authority 
is certainly not satisfactory, but we see no reason to interfere by way of a writ of 
certiotrari, because there is no error of law apparent on the face of the order. The 
tenant relied upon payment of rent at intervals longer than a month in support of 
ent that rent had to be paid once in two months. The appellate authority 


Ek not satisfied that the agreement had been proved. This ing of his is q 
finding of fact. 
The learned advocate for the petitioner also upon us another point not 


dealt with by the learned Judge, namely, that the ord had with him two months’ 
rent in advance and he could adjust it towards arrears of rent under section 6 (c). 
But to invoke the provisions of that sub-section of section 6, the tenant should 
exercise the option and call upon the landlord in time to make. the adjustment. — 
There is no evidence in this case of the exercise of such a'choice. The mere fact 
that the landlord had with him an advance rent does not mean that the tenant has 
not committed default within the meaning of section 7 (2). 
The application is dismissed. 


K.C. Onen Application dismissed , 


* C.MLP. No. 3230 of 1950, : ard April, 1950. 
73 Si 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—-Mr. Justidz Sussa Rao AND MR. Justice PANCGHAPAKESA AYYAR, 
The Commissioner of Income-tax, Madras .. Applicant. 


D. 

V. P. Rao (Deceased) and others i .. Respondents. 
Income-tax Act (XI of 1922), Section 4 (3) (oti) —Remuneration received by assesses for acting as an arbit- 
Feeor remuneration got by the amsessee, a retired High Court Judge, for acting as an aubitrator, 

would fall within the cope of the word ‘‘ income’? in section 6 of the Income-tax Act. A ipt 

arising from business, or the exercise of a.profession, vocation or occupation will not come within the 
tion in section 4 (3) (mi) of the Income-tax Act. The amounts received as arbitrator were 
receipts of the assessce arising from his “‘ occupation ” as arbitrator in the said proceedmgs. Receipts 
got as remuneration by a person, who is not already having the occupation of arbitrator on 
appointed as an arbitrator, will be receipts arising from the exercise of the occupation of an arbitrator 
even tho it had been exercised only once. ere the performance of the service as arbitrator 
and the pnie iaa for that occupation was agreed upon already before the occupation was 


taken on, it cannot be said that the remuneration wasa windfall or casual incomezexempt from 
aescrmment. 


Commissionsr of Incoms-tax v. Ahmed Badsha Sahtb, (1949) a M.L.J. 530 : 11 I.T.R. 590 explained 
and distinguished. 
Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Income-tax Act, (Act XI of 1922) as amended by section 
of the Income-tax (Amendment) Act, 1939 (Act VII of 1939) in 66 'R. A. No. 66 
(Madras) of 1944-45 on its file. 


C. S. Rama Rao Sahib for Applicant. - 


A. Ramachandran for G. Gopalakrishnan for Respondents. 

The Judgement of the Court was delivered by 

Panchapakesa’ Ayyar, J. :—This is a case referred to us under section 66 (1) of 
the Indian Income-Tax Act, 1922, by a Bench of the Income-Tax Appellate 
Tribunal, Madras Bench. At the instance of, the Commissioner of Income-Tax, 
the Tribunal has referred to this Court for decision the following question : 

“ Whether on the facts and circumstances of the case set out above, the sum of Rs, 3,000 received 
by the respondent as remuneration for acting as an arbitrator under section 234 of the Macias Local 
Boards Act of 1920 was a receipt exempt from assesament under section 4 (3) ()-of the Indian Income- 
Tax Act?” . 

The undisputed facts are briefly these : The assessee, Mr. V. P. Rao, was a 
member of the Indian Civil Sefvice and a Judge of the Madras High Court before he 
retired from service in June, 1941. He was also a Barrister but never practised 
at the Bar. After retirement he had also no whole time profession, vocation or 
occupation. When he was leading the life of a pensioner, in September, 1941, 
some three and a half months after his retirement, the Madras Government asked hi 
whether he would find it convenient to serve as an arbitrator for enquiring and 
reporting about a dispute which had arisen between the District Boards of Krishna, 
and West Godavari in the matter of apportionment of the sale proceeds of the Bezwada- 
Masulipatam railway, as the Government proposed to take action under section 2 
of the Madras Local Boards Act, 1920, and to refer the dispute to an arbitrator for 
enquiry and report. He was also informed that he would be paid a lump fee of 
Rs. 3000 for the work and travelling allowance, on the scale admissible for 
Court Judges. He replied at once agreeing to serve as an arbitrator, and he was 
appointed arbitrator by a G, O. dated agrd September, 1941 which also 
fixed his lump sum remuneration at Rs. 3000 and travelling allowance on the scale 
admissible for High Court Judges. He then worked as-an arbitrator, Even accor- 
ding to him, the work was quasi-judicial, and the parties to the dispute appeared by 
learned Counsel, the late Mr. Govindarajachari appearing for the Krishna District 
Board and the Advocate-General for the West Godavari District Board: Mr. V. P. 
Rao, received the written statements on both sides, heard evidence ‘and arguments 
a aaa 


*Case Referred No. 26 of 1946. g . and August, 1950. 
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and submitted his report to the Government and was paid the sum of Rs. 3000, 


the remuneration promised to him for the.work, besides the travelling allowance 
drawn by him on the scale admissible for High Court Judges. He showed this 
Rs. 3000, in his return of annual income for the of assessment 1942-43, along 


with other income of Rs. 29,444, got as salary for the period he worked as 
High Court Judge, pension for the 'remaining period and income from securities 
debentures, and other investments. He claimed exemption under section 4 (3) 
vit) of the Indian Income-tax Act regarding the Rs. 3000, got as remuneration or 
ec for the arbitration work. The Income-tax Officer held that he was not entitled 
to exemption from assessment under section 4 (3) (cit) and that the Rs. 3000 were 
taxable. The assessee appealed, and the Appellate Assistant Commissioner held 
that the amount was taxable as salary or remuneration and was not a casual and 
non-recurring receipt. ‘The respondent then appealed to the Income-tax Appellate 
Tribunal The‘tribunal held, mainly relying on a ruling of a Bench of this Court 
rted in Commissioner of Income-Tax v. Ahmed Badsha Sakib1, the facts of 
which they held to be not distinguishable from the facts in this case, that the said 
sum of Rs. 3000 would fall within the purview of section 4 (3) (vti) and would not be 
taxable, and directed that the total income of the assessee should he reduced by the 
said Rs. 3000. The Commissioner of Income-tax thereupon applied for the case 
being referred to this court under Section 66 (1) of the Income-Tax Act. 


During the pendency of that application Mr. V. P. Rao died, and his legal 
representatives were brought on record. They wanted another question tò be 
referred to this Court in addition, namély - f 

«© Whether the Income-tax Appellate Tribunal has no power to award costs and interest in any 
appeal before it.” . 

This question has not been referred to this Court because the Income-Tax 

Tribunal held that all applications for reference under section 66 of the Act must 
be by substantive applications, and that there is no provision as in the Civil: Pro- 
cedure Code, for the filing of cross-objections ; and, further that the respondents 
had not paid the requisite court-feé for the reference, and that the request was 
also barred by time, and that the question had not been raised before the Income- 
Tax Appellate Tribunal when it heard Mr. V. P. Rao’s case and there ap d 
to be also no provision of law for awarding costs or interest to the su party 
before the Income-Tax Appellate Tribunal. So we are not concerned with the 
other question now and the only question before this Court is the question regarding 
the taxability of the said Rs. 3,000 or the alleged right to be exempted from taxation 
under section 4 (3) wii) of the Act. 


We have perused the entire records and heard the learned counsel on both 
sides. Before we proceed further, it may be as well to quote section 4 (3) and 4 (3) 
(oii) of the Income-T’ax Act for understanding the various contentions to be stated 
presently ; section 4 (3) and section 4 (3) (oi) run as follows : 

“4 (3) :— . 
Any“income, profits or gains falling within the following classes shall not be included in total 
income of the persons receiving them ; 
* + 


W 


+ r + 


* 
(vii) Any receipts not being capital chargeable according to the provisions of section 
1g and not being receipts arising Eom usiness or the exercise of a profession, vocation or occu- 
pation, which are of a casual and non-recurring nature, or are not by way of addition to the 
remuneration of an employee.” 


The learned counsel ap on behalf of the assessee raised several conten- 
tions. The first was that ike fee or remuneration of Rs. 3,000 involved in this 
case would not be “income, profits or gains” chargeable to income-tax under 
section 6 of the Income-Tax Act; and Tanah they may be “receipts” within 
the meaning of the exemption clause under section 4 (3) (vt) the charging of Tax 
can only be made on “income, profits and gains” as defined in section 6, and 


I. (1948) 2 M.LJ. 530 : 11 I.T.R. 590. 
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not on any “receipts”? mentioned in this exemption clause. He relied on the- 
ruling of the Privy Council in Commissioner of Income-Tax, Bengal v. Shaw Wallace 
and Company’, and the definition of ‘Income’ there. Their Lordships have 
remarked in the course of that jQdgment as follows : . - 

“ The object of the Indian Act is to tax ‘income’ a term which it does not define. Itis expanded, 
no doubt, into ‘ income, profits and gains,’ but the expansion is more a matter of words than of sub- 
stance, come, their Lordships think, in this Act, connotes a periodical mon return ‘ coming 
in’ with some sort of regularity, or expected regularity, from definite sources. e source js not 
necessarily one which is expected to be continuously productive, but it must be one whose object 
is the production of a definite return, excluding anything in the nature of a mere windfall. us 
incomo has been likened pictorially to the fruit of a tree, or the crop ofa field. It is essentially the 
produce of something, which is often loosely spoken of as ‘ capital ’.”” i 
It was urged, therefore, that this single fee or- remuneration got from a solitary 
act of arbitration performed by Mr. V. P. Rao would not come under the definition 
of ‘Income’ given by the Privy*Council, as there would be no recurrence of such 
income like fruits or crops from a tree or harvest. We cannot agree. There are 


nition of ‘Income’ gi bythe Privy Council -has been modified by the Privy 
Council itself, in a cadens delivered three years later in Gopal Saran Narain Singh 
; Income Tae *, There their Lordships of the Privy Council have 
held that the’ word ‘income’ is not limited-by the words ‘ profits and gains’ 
and that anything which can properly be described as ‘income’ as taxable under 
the Income-Tax Act unless expressly exempted. In Rani Amrit Kunwar v. Commis- 
stoner of Income-Tax*, a case decided by three judges of the Allahabad High Court, 
Braund, J., has exhaustively discussed the case-law till 1946 and has finally held : 

a the ish Income-Tax Act, by its i visi has taxed only those i- 
cular a en ict can be hrooght wiki tis cee whereas the Taian Te: 
Tax Act has charged whatever is income, profits and gains on the proper construction of these expres- 
sions.” ” ° 
It is obvious that the fee or remuneration of Rs. 3,090 got by Mr. V. P. Rao for 
this work of arbitration would fall within the scope of the word ‘ income’ in section 
6 : he himself actually showed it in his return of income though he contended that 
it would be exempt from tax under section 4 (3) Ge . It would at any rate, certainly 
fall within the term ‘Profits and gains’ in section 6 for nobody can gainsay the fact 
that he gained or profited by the said fee or remuneration to the extent of Rs. 3,000. 


The next contention of the learned counsel. for the assessee was that under 
section. 4 (3) (vñ) even receipts arising from business or exercise of a profession, 
vocation or occupation would be excluded from the exemption only if they were 
of a casual and non- ing nature. Mr. Rama Rao dahib, for the Commis- 
sioner of Income-tax; andei on the other hand, that the ‘exemption under 
section 4 (3) a would not enure at all for any receipt arising from business or 
the exercise of a profession, vocation or occupation. His contention was that the 
exemption would not be given (1) for receipts arising from business or the exercise 
of a profession, vocation or occupation ; (2) to receipts which were not of a casual 
and non-recurring nature; and (3) to receipts which were by way of addition 
to the remuneration of an employee. We agree with him and hold that a receipt 
arising from business, or the exercise of a profession, vocation or occupation will 
not come within this exception. It was observed by Walsh and Ryves, JJ., in 
In the Matter of Chunt Lal Kalyan Das*, - 


“The question is whether that sum is a receipt, not being a receipt arising from business or the 
exercise of a profession, vocation or occupation which was of a casual and non-recurring nature. 
In answer to hat queston one first has to determine the grammatical construction of the exemption. - 
In so doing one bas to bear in mind that it is an exemption, and therefore, of a negative nature, and 
inasmuch as it does not correspond with any provision contained in any similar legislation in England, 
and has not apparently been the subject of any decision in India, we have to mterpret ıt as a matter 
of first impression guided only by the arguments of counsel on either side. In our view, the pasasge 

A 
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beginning with the word ‘not’ and ending with the word ‘ occupation ’ is an exception upon’ an 
exception, that is to say, the word ‘which’ relates only to receipts which are not receipts arising from 
business or the exercise of a profession, vocation or occupatipn. If the argument on behalf of the 
assersee were adopted, the result would be to strike out that ualifying from the section, and 
to make all receipts, whether arising from business or not, which are A: a casual and non-recurring 
nature, within the exemption.” 7 


We agree with the above observation. 


Mr. Rama Rao Sahib for the (Commissioner of Income-tax agreed that the 
Rs. 3,000, ist this case were not receipts arising from business and were not also 
receipts by way of addition to the remuneration of Mr. V. P. Rao as an employee. 
He also conceded that the receipts did not arise from the exercise of a profession 
or vocation, as Mr. V. P. Rao was not by profession an arbitrator. Nor was his 
vocation arbitration. Mr. Rama Rao Saheb said that ‘ Vocation’ would mean, 
the calling in which a person passes his life adopting the definition in Partridge v. 
Mallandains!, and he conceded that Mr. V. P. Rao was not passing his life in arbit- 
ration. But he strongly contended that'the remuneration of Rs. 3,000 was a receipt 
from Mr. V. P. Rao’s occupation as an arbitrator in the said 
and so he could not claim exemption from taxation under section 4 (3) (vit) of 
Act. He further contended that the said fee or remuneration was also not of a 
casual and non-recurring nature, and that for this reason also that would not be 
exempt from taxation under section 4 (3) (vit). He gave the definition of ‘ occu- 
tal as ‘ being occupied with, or engaged in something’ relying on the Oxford 
ctionary. The learned counsel for the assessee urged vehemently that the word 
‘occupation’ would mean the trade or calling by which a person seeks his liveli- 
hood as stated in Mr. Sampath Aiyangar’s commentary on the Indian Income-tax 
Act, and that it would mean much the same thing as ‘vocation’. We cannot 
agree. No doubt, ‘occupation’ is used sometimes in the same sense as vocation. 
But it is used more often in the other`sense mentioned by Mr. Rama Rao Saheb. 
In the New English Dictionary edited by E. A. Baker, M. A. D., one of the meaning 
given for ‘ occupation ’ is “ the state of being employed or e in some way 
In the Law Lexicon of British India, by Mr. Ramanatha Aiyar, 1940 Edition, 
the meaning given for ‘ occupation’ is ‘ the principal business of one’s life ; voca- 
tion, calling, trade ; the business which a man follows to procure a living or ‘obtain 
wealth ; that which occupies or es one’s time or attention; etc.’ It is 
obvious that this arbitration business in which Mr. V. P. Rao was engaged for some 
months, occupied and enagaged his time and attention for those months and that 
he took up the business in order to obtain wealth namely Rs. 3,000, though not 
to seck bis livelihood, as he was evidently having a comfortable living even from 
his pension and investments. If Mr. V. P. Rao himself were asked during the , 
period he was engaged in these arbitration proceedings what he was occupied 
with he would have said “ with the arbitration proceedings between the two Local 
Boards”. So, we have no doubt whatever that the Rs. 3,000, in question were 
receipts of Mr. V. P. Rao arising from his ‘‘ occupation” as an arbitrator in the 
said proceedings. 
The next contention of the learned counsel for the assessee was that, even so, 
ae receipts could not be said to have arisen from the exercise of an occupation. 
ent has evidently been taken over from the judgment of the income-tax 
pak Tribunal which seems to have thought that the receipts arose from Mr. 
y P. Rao’s occupation as an arbitrator but that there was a substantial distinction 
between the m of the word ‘from’ and the meaning of the words ‘from 
the exercise of’ that the words ‘exercise of’ connoted the existence of a 
profession or vocation or occupation that a person already pursues, and that, 
if the person did not follow the profession or vocation or occupation of an arbitrator 
a solitary PAE t like this from arbitration proceedings engaged in by him could 
not be said to have arisen from the exercise of an occupation. We cannot agree. 
The words ‘from the exercise of’ in section 4 (3) (vii) cannot be given the m 
given to it by the Income-tax Appellate Tribunal an by the learned counsel for the 
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assessee but must be given the natural meaning in the ordinary English idiom. 
Very few people speak of receipts arising from the exercise of a business, and only 
speak of receipts arising from business; whereas the usual phrase for receipts 
from a profession, vocation or occupation is “ receipts arising from the exercise of 
a profession, vocation or occupation”. If the argument of the Income-tax Appellate 
Tribunal in its judgment is correct, all the three words, profession, vocation and 
occupation would mean much the same thing, and the use of the three different 
words in the Act would be otiose. That is also one of the reasons why we disagree 
with the meaning sought to be given to the word ‘occupation’ by the learned 
counsel for the assessee.- In our opinion, there is nothing in the words ‘ exercise 
of’ to require us to hold that the person exercising the occupation should be of 
the said profession, vocation or occupation already. The meaning of the word 
‘exercise’ in the New English Dictionary is ‘ act of using, employing or exerting.’ 
‘Receipts got as remuneration by a person, who is not already having the occupation 
of arbitrator on being appointed as an arbitrator will in our opinion, be receipts 
arising from the exercise of the occupation of an arbitrator even though it had been 
exercised only once. 

It was by the learned counsel for the assessee that a Bench of this Court, 
consisting of Sir Lionel Leach, C.J. and Lakshmana Rao, J.,2had held in Commis- 
stonsr of Incoms-tax v. Ahmed Badsha Sakib1, relied on by the Income-tax Appellate 
“Tribunal also that the sum of Rs. 7,000 paid by the Court to an arbitrator as remu- 
neration was not a receipt arising from the exercise of a profession, vocation or 

tion ; and that there is nothing to distinguish this case from that ‘and to 
_hold that the receipt of the Rs. 3,000 arose from the exercise of a profession, vocation 
or occupation. We cannot agree. In that case, the arbitrator had not stipulated 
for, or been promised, or had even expected, any remuneration. He had occupied 
himself with the work of arbitration as a friend of the family without any desire 
to obtain wealth or profit or gain, and that made it a hobby and not an occupation ; 
but in this case, Mr. V. P. Rao was offered a definite remuneration, and asked 
whether he would accept the work for that remuneration and the travelling allow- 
ance on the scale admissible for High Court Judges, and he agreed to do the work 
, Only in the expectation of that remuneration, and so, the thing became an occu- 
pation intead ofa mere hobby. The learned Chief Justice in delivering the judgment 
of the Bench in the Ahmed Badsha Sahib’s case1, remarked ; 

“Now it is clear that the Rs. 7,000 is not a receipt arising from the exercise of a profession, voca- 
tion or occupation. As we have already pointed out, the assessee is a merchant dealing in hides 
and his agreement to act as an arbitrator was entirely apart from his bumness. When he agreed to 
assist in settling the differences of the heirs of the Nawab no stipulation was made for remuneration. 
He obviously consented to act as he was a friend of the family ; but it turned out that the task involved 

y far more time than was anticipated and this was the reason why Gentle, J., decided to grant the arbit- 
rators a reward for their services. There was no obligation to remunerate the arbitraion, and if 
Gentle, J., had refused to sanction remuneration nothing would have been payable. In our opinion, 
the facts of this case show that this is a recerpt of a casual and non-recurring nature. It has been 
said that the asscssec may act as an arbitrator in another case. That may be so ; but he is not a 
professional arbitrator an it is very unlikely that he will be called upon to act in a case like the one 
referred to, There can be no rule laid down with to what 1s of a casual and non-recurring 
nature. Each case must be decided on its particular facts. We think that in the circumstances of 
this case the Income-tax A te Tribunal took the correct view. Therefore the answer to the 
question referred is that the 7,000 is not assessable ”. 

Here Mr. V. P. Rao was a retired High Court Judge, and his ent to act 
as an arbitrator, at the request of the Government which chose him as a suitable 
person for that kind of work was in consonance with his judicial equipment and 
ability. Of course there might have been dozens of others vakils, professors, mer- 
chants, etc. who could have done that arbitration work, but that will not make any 
difference to our view. Mr. V. P. Rao agreed to do this arbitration work between 
the two Local Boards only because of the promise by the Government to pay him a 
9, utap son remuneration of Rs. 3,000 besides travelling allowance on the scale ad- 
missible for High Court Judges, It was not a case where no remuneration had been 
fixed, or was expected, and where a lump-sum was given finally as a kind of. un- 
SR a e 
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expected windfall of a casual or accidental nature. It will be interesting to note 
in this connection, the obiter of Rowlatt, J., in Ryall v. Hoare}, later on approved. 
by the Court of Appeal in England. The learned Judge says ; 

. “ Again, take the case of a person who is appointed to perform some services, which might possibly 
be by way of an office, 2 person appointed not carrying on any trade or any business, but who happens 
to be appointed as a retired Judge was appointed some years ago tọ hold a very important arbitration 
in connection with the London water appointed with a lump sum remuneration to do a particular 

icce of work, or to take 2 humbler instance, which is more familiar perhaps to us here, ‘the case of a 
Pudge’s Marshall, who gets a little appointment for a week or two in the ience of everybody 
(many, certainly, who hear me now) he suffers a deduction of Income-tax when his modest emolument 
is paid to him.’ he 
Though it is only an obiter, it is an obiter of an eminent judge and has been approved 
by the Court of Appeal, and we agree with the reasoning underlying it. In 
Corbett Dale v. Feebery?, Lawrence, J., held that the payment made to a Football 
player, out of the gate collections and sale of tickets and further contributions by 
the Football League would amount to remuneration for employment, and: would 
be taxable, and could not be regarded merely as a casual gift, or windfall or a mere 
personal testimonial. i 

In Akmed Badska Sakib’s case, it is obvious that the payment was a casual 
gift or personal testimonial for good work, where there was no stipulation to pay, 
or promise to pay or obligation to pay or an expectation of payment, when the 
work was taken on. That would explain the difference in the view taken in that 
case. In Hobbs v. Hussey*, Lawrence, J., held that a sum of money received by a 
Solicitor’s Clerk, who had never carried on the profession of an author, for the 
serial rights in his life story published in a newspaper called the People was asess- 
able to income-tax as it was in essence remuneration for the performance of services 
by him. In this case also, the true nature of the transaction was the performance 
of service by Mr. V. P. Rao as an arbitrator, and the remuneration for that occu- 
pation was agreed already before the occupation was taken on. 


In Commissioner of Income-tax v. Indra Sen Raizada* Braund, J; has. remarked 
as follows :— 


“I should, for myself, be very unwilling to try to lay down any general definition of what a 
‘business’ ‘profession’ ‘vocation’ or ‘occupation’ is, because it is a matter which, to my mind, 
must necessarily depend in case the circumstances of the assessec, the icular things 
he does, and the degree to which, and the object with which, he does them. ʻA Philatelist cqllects 
stamps for his own entertainment. A stamp dealer collects them for his profit. A country gentle- 
man maintains a garden for his pleasure, while 2 market ener or a florist does so for his profit. 
And yet, in neither case would it be right to say that either the desire for, or an indifference to, profi 
as the case might be, was an exhaustive test, for business and pleasure may well be combined. An 
still less is it c to my mind to say that an actual profit would necessarily convert what was ri- 
marily a hobby or a pastime into 2 business. For I do not doubt that many stamp and curio collec- 
tors entertain a secret hope that they may one day by good chance and to their profit acquire a rare 
and valuable specimen. And I think they would be i to know, if that were to happen, that 
they had been carrying on a ‘business’. The truth, I think, in this, as in so many other cases, is that 
no exhaustive test can be applied but that all surrounding circumstances must be considered and 
commonsense applied. If there is one test which is, as I think, more valuable than another, it is to 
try to see what Is the man’s own dominant object—whether it was to conduct an enterprise of a com- 
mercial character or whetber it was primarily to entertain himself. If the latter was his real objective, 
I do not think that the circumstence that his hobby might possibly yield him a reward is conclusive 
of this question whether what he was doing constitutes a ‘business’ ‘ profession’ ‘vocation’ or 
‘occupation’ within the meaning of this Act.” 2 

It is obvious that Mr. Ahmed Badsha acted as an arbitrator in the Ahmed 
Badsha Sahib’s case*, primarily to entertain himself and not in the expectation of any 
gain of a pecuniary nature and that Mr. V. P. Rao, in the present case, took on 
the work of arbitration primarily because of the pecuniary emoluments offered, 
and not to entertain himself. 


It has been held by the Privy Council in Income-Tax Commissioner, Madras v. 
S. L. Mathias’, that there can be no general presumption that an exemption from 
Soo ge gh et a ee Se ed Se 
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the provisions of a mib-section of the Indian Income-tax Act is intended as a com- 


_plete exemption from tax, and that an will be liable to be taxed regarding 
the income which is not strictly proved to be not taxable under an exemption. 


` In view of all the above considerations, we are satisfied that the Rs. 3,000 . 
in question in this case arose from the exercise of the occupation of arbitrator by 
Mr. V. P. Rao, and that therefore, the assessee cannot claim exemption under 
section 4 (3) (vti) of the Act and the sum would be taxable, as urged by the Commis- 
sioner of eres. That would, by itself} be sufficient to reverse the i 
of the Income-tax Appellate Tribunal and to declare the sum to be taxable. But 
for completeness we consider also the contention of the learned counsel for the 
Income-tax Commissioner that the receipt of Rs. 3,000 would not also be of a casual 
and non-recurring nature and could not therefore be exempted on that ground 
also, though we restrict our findjng to the expression ‘casual’ and do not want 
to go into the more complicated matter of the ‘ non-recurring nature’ as distingui- 
shed from ‘ non-recurring occurrence.’ : 

As remarked by the Bench in the Ahmed Badsha Sahib’s case}, no rule can be 
laid down with regard to what is of casual and non-recurring nature, and each 
case must be decided on its particular facts. In the present case, we have no doubt 
whatever that the receipt of Rs. 3,000 from this arbitration work by Mr. V. P. Rao 
was not casual. Mr. Rama Rao Sahib argues that the word ‘casual’ can only 
be applied to ‘accidental or fortuitous receipts ; occurring without stipulation, 
contract, calculation or design’. We agree. It must be in the nature of an un- 
foreseen windfall, like the finding of an article of value, or money won in a bet, 
and the getting of an unexpected gift or legacy, and not, as in this case, the realisation 
of a sum of Rs. 3,000 promised and agreed on and ted. The getting of a sum 

_ of money by a cloth and in merchant, who had given up that business, as com- 
mission or brokerage on the sale of immoveable property was held in In the matter 
of Chunnt Lal Kalyan Das*, to be of not a casual and non-recurring nature and to be 
therefore taxable. In Brocklesby v. Marricks?, Finlay, J. held that where the parties 


`» , chose to enter into a contract for “ remuneration in respect of services” the sum 


` paid under ‘the contract would be taxable. There, an architect in practice, was 
on a social occasion told by the owner of an estate that he wished to sell his property. 
- Later on he arranged a meeting between the owner and a client, the outcome of 
‘which was that the client purchased the estate on behalf of his company. Subse- 
quently the appellant entered into an agreement, which was recorded in corres- ` 
pondence, with the purchasing company, whereby he undertook to endeavour 
` to dispose of the estate and, in conjunction with thè company, to negotiate with 
‘the parties concerned on the terms that the company should pay him one-fourth 
of the net profits of the sale. The estate was sold soon aeret and the appellant 
received from the com his share of the net profits thereof. He took no part 
in the negotiations for the acquisition or the sale of t the estate ; “he was not consulted 
in thereto ; and did no work in connection with the estate as a surveyor 
or architect beyond the preparation of a plan which was not in fact used. Finlay, J., 
remarked : © i 
“Tt is not a case where thère has been à purely voluntary service rendered and then something 
given in respect of that. It is a case in which, induced very probably by the voluntary service, the 
parties chose to enter into a contract for remuneration in t of services. IJ thimk that that was 
the conclusion at which the Commissioners arrived. I think they rightly thought that this was a ` 
Tak erg under case VI, and accordingly it results thatthe appeal, in my opinion, fails and must 
In Ryall v. Hoaret, the bankers of a company refused to allow its overdraft to be 
increased except upon the joint and | personal guarantee of its directors 
of whom the respondents were two. In consideration of such a guarantee the 
company granted to cach of the directors a commission of 2 per cent. on the whole 
amount guaranteed. The respondents contended that the commissions arose 
” , + fom a casual, unsought and exceptional transaction and were not chargeable to 
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income-tax. It was held by Rowlatt, J., that the commissions were not casual 
` profits or gains and had been properly assessed to income-tax and the judgment 
was confirmed by the Court of Appeal. Here too we are satisfied that the receipt 
of Rs. 3,000 by Mr. V. P. Rao as remuneration for his services as arbitrator was not 
casual, accidental or exceptional, and so on that ground also it could not be exempted 
from income-tax under section 4 (3) (vii). 

“In this view, we do not think it necessary to go into the more complicated 
question as to whether the receipt of R3. 3,000 by Mr. V. P. Rao could be also 
termed to be ‘a receipt of a non-recurring nature’ and into the contention of ` 
Mr. Rama Rao Sahib hee the receipt was also not of a non-recurring nature because 
though it did not actually recur it might have recurred as Mr. V. P. Rao ment 
in view of the remuneration of Rs. 3,000 for this arbitration have undertaken o 
arbitrations of a like nature. : 

In view of our finding that the receipt of Rs. 3,000 by Mr. V. P. Rao as remu- 
neration for the arbitration proceedings taken on by him arose from the exercise 
of the occupation of an arbitrator by him and that it was not a receipt of a casual 
nature we answer the question referred to us under section 66 (1) as follows : 

“On the facts and circumstances set out, the sum of Rs. 3,000 received by 
the respondent as remuneration for acting as an arbitrator under section 234 of 
the Madras Local Boards Act of 1920, was not a receipt exempt from assessment 
under section 4 (3) (vii) of the Indian Income-tax Act.” 

_ As the assessee_has failed-in his contentions before us he will pay the usual costs 
in this case to the Commissioner of Income-tax. _Advocate’s fees Rs. 250. 
K. S. g ——— Reference answered - 
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The language of section 41 of the Specific Relief Act is very wide and gives a large discretion l 
to the Court to make an order for compensation if the ends of justice 1equre such compensation 
to be awarded where the Court adjudges that a deed is void. Where a minor as plaintiff sues to recover 
Possession of p sold his unauthorised guardian professing to act on his behalf, he secks 
an adjudication that the sale is void. Without such adjudication a decree for possession could not 
be passed for it is the basis for the decree. It is here that section 41 of the Specific Relief Act 
comes into play and invests the Court with discretionary power to direct payment of compensation. 
Where a Mahomedan sues after attaining majority for partition and possession of his share of 
the properties of his deceased father sold by his mother d bis minority and it is found that the 
sale was to discharge a mortgage and to pay off a decree debt of the father, the circumstances are 
such that empower a Court to award compensation to the alienee under section 41 of the Specific 
Relief Act. x : 
Case-law reviewed. - 
; Appeal against the decree of the Court of the Subordinate Judge, Nellore, 
in O.S. No. 38 of 1945. 2 


C. A. Vaidyalingam, P. Ramachandra Reddi and K. Ramachandra Rao for Appellants- 
B. Pocksr for Respondents. : i 

T. Venkatadri (Court guardian) for sixth Respondent. 

The Judgment of the Court was delivered by 


Viswanatha Sastri, 7.—Defendants 1, 3 and 4 are the appellants. Plaintiffs,» > ~ 


who are Muslims, sued for partition and recovery of possession of certain lands’ 
mee eee hg na 


“*Appeal No. 58 of r947. ` - _4th August, 1950. 
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on the ground that they had been improperly sold when they were minors, by their 
mother acting as their guardian, to the predecessor-in-title of defendants 1 to 4. 
The plaintiffs’ father, Syed Khaja alias Abbas, was entitled along with three brothers 
and a sister, to a 4/7ths share of certain properties. All the including the 
plaintiffs’ father mortgaged their 4/7ths share under Exhibit D-3, dated 23rd August, 
1915, in favour of Papa Naidu, the predecessor of defendants 1 to 4, for Rs. 4,500. 
This mortgage was renewed after the death of the plaintiffs’ father by their mother, 
acting on her own behalf and as guardian of her minor children, as well as the 
other sharers in the property, under Exhibit D-4, dated 16th May, 1927, for Rs. 7,860. 
A sum of Rs. 680-13-0 out of the consideration for Exhibit D-4 went in ape 
of a decree which had been obtained by a creditor against the father of the plainti 
and another sum of Rs. 871 in discharge of a prior mortgage, Exhibit D-5, executed 
by the plaintiffs’ father and other sharers. The plaintiffs’ mother, ac on her 
own b and as guardian of the plaintiffs, then minors, along with the other 
sharers, sold the mortgaged property under Exhibit D-r, dated 16th March, 
1932, to the predecessor-in-title of defendants 1 to 4 in discharge of the mortgage, 

ibit D-4. On 21st August, 1943, the plaintiffs filed this suit in forma pauperis 
for partition and recovery of possession of 4/21th share of the properties conveyed 
by their mother under Exhibit D-1. The Court below has passed a decree in: 
favour of the plaintiffs for joint possession of 221/3024 share of the lands with meme 
profits for three years prior to suit. The plaintif were also directed to pay Rs. 400 
to defendants 1 to 4 with interest at 6 per cent. the said sum representing the plaintiffs’ 
share of the liability for their mortgage debt, Exhibit D-5, discharged by the vendee. 
Defendants 1, 3 and 4 have preferred this appeal against the decree. 


The sale-deed, Exhibit D-1, having been executed by the mother of the minor 
plaintiffs acting as their guardian, was void under the Mahomedan Law, and 
wholly inoperative to convey any title to the property to the vendee; see 

andi v. Mutsaddi1, The plaintiffs are therefore entitled to a partition of 
their shares of the lands sold by their mother. It is however contended by 
Mr. Ramachandra Rao, the learned advocate for the alienees, here appellants, 
that the plaintiffs are bound to restore or make compensation for the benefit received 
by them from the predecessor-in-title of defendants 1 to 4, the benefit consisting 
in the discharge of their father’s debts, particularly the mo debt, Exhibit 
D-4, for Rs. 4,500 which sum, with subsequent interest, was c on the suit 
lands. He relies on the provisions of section 41 of the Specific Relief Act, and on 
certain decisions of this Court in support of tis contention. Mr. Pocker for the 
plaintiffs, who are respondents, contends that the sale, Exhibit D-1, was wholly 
void and unenforceable and that the plaintiffs are therefore entitled to an uncondi- 
tional decree for partition and possession of the lands, leaving defendants 1 to 4 
to enforce their rights as creditors or sd le in a separate suit of their own. 
He maintains that it is only where a person who is sui juris secks to set aside a sale 
to which he was a party on some ground rendering it voidable at his option, that 
section 41 applies. He argues that the section has no application to a case where 
a sale is wholly void as being a sale of the minors’ property effected by an un- 
authorised guardian, a stranger to the minors in the eye of the law, though in fact 
their own mother. It was also contended that the present suit was not one for 
cancellation of the sale deed executed by the mother of the plaintiffs, but one ignor- 
ing the sale as a nullity and treating the vendee as a trespasser for recovery of posses- 
sion. Section 41 of the Specific Relief Act was, according to him, inapplicable 
to the present case. 

Section 41 of the Specific Relief Act is in these terms: 


‘“‘ On adjudging the cancellation of an instrument, the Court may require a party to whom such 
relief is granted to make any compensation to the other which justice may require.” 

. The language of the section is very wide and gives a large discretion to the Court 
to make an order for compensation if the ends of justice require such compensation 





h (1917) 35 M.LJ. 422: LR. 45 LA. 73:I.LR. 45 Gal. 878 (P.C). 
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to be awarded where the Court adjudges that a deed is void. This section has been 
the subject of repeated judicial interpretation in several decisions of this Court 
and the other High Courts. We refer in detail only to the recent decisions 
of this Court. 


In Raghavayya v. Subbayya, Coutts-Trotter and Seshagiri Aiyar, JJ., held that 
a plaintiff seeking to recover possession of property conveyed by him during his 
minority was entitled to a decree, subject, however, to repayment of the price 
by way of compensation to the disappointed vendee. Section 41 of the Specific 
Relief Act was relied upon _by the learned Judges in’support of this conclusion. 
In Venkataramayya v. Punnayya", Reilly, J., held that a minor who, representing 
himself to be a major, executed a sale-deed of his property and who, on attaining 
majority seeks a declaration of its invalidity, could be directed to repay the consi- 
deration paid to him by the disappointed vendee, in the exercise of the Court’s 
power under section 41 of the Specific Relief Act. The learned Judge held that 
this power could be exercised even though the sale was not effected for any neces- 
sity or benefit of the minor and mapene of the way in which the purchase money 
was applied. Whether the rule so broadly stated.is in consonance with authority 
and the language of section 41 of per rene Relief Act it.is not necessary for us 
to determine, for, in this case, the p ase money, or at any rate, the bulk of it, 
went to satisfy the debts binding on the minor’s estate. Abdul Mojid Saheb v. Ramiza 
Bibi?, decided by Madhavan Nair, J., arose out of a suit by Mahomedans for 
recovery of property alienated by their mother as their Eaa during their 
minority. c alienation was, of course, void, but the intiffs were given a 
decree for poao on condition that they should Tefund the amount by which 
they and their estate were benefited. The learned Judge, after observing that 
jee by way of compensation would be granted only if justice required it, concluded 
as follows :— 

“ The minors’ estate was benefited by the use of the purchase money obtained from the vendee 

and so it is equitable when the transaction is set aside as regards their share, that they should pay the 
proportionate amount of the purchase money.” 
The learned Judge relied upon section 41 of the Specific Relief Act in support 
of his conclusion. Rahima Bes v. Mannan Best, decided by Wadsworth, J., was 
again a case of alienation of a Mahomedan minor’s property by her mother 
for ihe purpose of discharging a liability which arose in connection with the manage- 
ment of the minor’s estate. The learned Judge followed the decision of Madhavan 
Nair, J., above cited and held that the Court was empowered under section 41 
of the Specific Relief Act to require the minor plaintiff to surrender the benefit 
which had been obtained for the minor as a result of the impugnéd sale. The 
learned Judge was also inclined to the view that in such a case the plaintiff 

“should not be allowed both toa bate and to reprobate, to get the benefit of this trans- 
action and at the same time treat it as vod.” 

In view. of the well-established right of the minor to avoid a transfer of property 
executed by him while he was a minor, it is difficult to see how the doctrine of 
“approbate and reprobate” could apply to the case. We would prefer to rest 
our conclusion on the language of section 41 of the Specific Relief Act and not on 
the doctrine of ‘‘approbate and reprobate ?. In Hanwmantharao v. Sitaramayya*, 
before Madhavan Nair, O.C.J. and Krishnaswami Aiyangar, J., a minor who had 
sold his properties without any misrepresentation as to his age, to purchasers who 
were not aware of his minority, sued to recover the properties sold by him. The 
Court upheld the right of the minor to recover possession of the properties, the 
sales being void, but on condition of the plaintiff refunding to the several 
ge kel the amounts of consideration received from them. The learned 
udges held that, a 

“ The statutory discretion vested in the Courts of this country by section 41 is of a wider amplitude 

than the corresponding rule of equity administered in England, where there is no such statutory 


I. eae 7 ier 4 ALR. een 140. 
a. (I 23 +521. 5. (1939) 2 MLLJ. 195 : I.L.R. (1939) Mad, 
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counter part. That discretion is, of course, not to be arbitrary, but sound and reasonable and guided 
by well-settled judicial principles. But once it is found that the requirements of the section aré satis- 
fied and there exist circumstances-which call for the exercise of the discretion, the Court is bound 
to afford relief without being hampered by reference to the limitations which surround the corres- 
ponding rule of equity as administered elsewhere.” 3 E 

The other High Courts have also taken the same view. In Ilali v. Makbub 
Ilaht1, the Lahore High Court decreed a suit by Mahomedan minors for 
sion of their property usufructuarily mortgaged by their mother as guardian on 
condition of their paying compensation to the mortgagee. The Bombay High Court 
has also held that in setting asidé a sale made on behalf of a minor by His unautho- 
rised guardian, the Court may, under section 41 of the Specific Relief Act, make 
it a condition that the minor should refund the amount by which the estate and , 
himself were benefited. Dattaram v. Vinayak*, Limbaji Raoji v. Rahi Raoji Hajare*. 
„Sec also Jagar Nath Singh v. Lalta Prasad*. ‘ 

Mr. Pocker, for the respondent, argues that it was not obligatory upon his 
clients to have the sale-deed executed by their mother set aside and that his suit 

. was merely one for possession, ignoring the sale. He relied on a decision of the 
Judicial Committee and two decisions of this Court which will presently be examined. 
Section 39 of the Specific Relief Act empowers the Court “to adjudge a written `. 
instrument void and order its cancellation at the instance of a party who may be 

- injured by the instrument, if left outstanding. That the person seeking cancellation 
need ‘not himself be a party to the instrument’ is shown by illustrations (b) and (e) ` 
to section 39. Whether a minor executes a sale himself or whether an unauthorised 

ardian executes a sale-deed on his behalf, the result under the Mahomedan 

w would be the same. The sale would be void for the reason that the person 
professing to sell had not the legal competency to bring ‘about a valid sale. The 
decision of the Judicial Committee in Móhiri Bibi v. Dkurmadas Ghose‘, relied upon 
by the respondent, is itself an authority against him on_this point. Dealing with 
the question of a claim for com tion by a mortgagee from a minor in a suit for 
cancellation of the mortgage, the Judicial Committee after referring to sections 38 

_ and 41 of the Specific Relief Act, observed : , . ny 

“ These sections, no doubt, do give a discretion to the Court ; but the Court of first instance, 

and subsequently the appellate Court, in the exercise of such discretion, came to the conclusion that 


under the circumstances of this case, justice did not require them to order the return by the respondent 
of money advanced to him with fail knowledge of his infancy, and their Lordships sce no reason fop - 
interfering with the discretion so exercised.” 
These observations of the Judicial Committee have been applied by the Courts 
in India and compensation to disappointed alienees from minors or ‘unauthorised 
guardians of*minors purporting to act on their behalf, has been awarded in suits © 
by minors for recovery of possession of the property alienated. It is true that the 
Judicial Committee in rejecting the claim for compensation in that case also relied 
on the following passage from the judgment of Romer, L.J., in Thurstan v. Nottingham, 
etc., Building Society® : . 5 
- The short answer is that a Court of equity cannot say that it is equitable to compel a person 
_ to-pay any moneys in respect of a transaction which, as against that person, the ture has 
declared to be void.” 
This observation was based not with referénce to the power of the Court to award 
compensation under section 41 of the Specific Relief Act, but with reference to the 
exercise of their general equitable jurisdiction by Courts. That the rules adopted 
by English Courts in the matter of restitution or prevention of unjust enrichment of 
one party at the expense of another do not rest where they were left in 1902, but have 
been liberalised by the genius of the common law, that is to say, by the learned 
Judges of the English Courts interpreting and expounding the common law, would be 
apparent from a perusal of the latest decision of the House of Lords in The Fibrosa 
case’, We are not bound to follow the dictum of Romer, L.J., cited by the Judicial 
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Committee in preference to the clear statutory provision in section 41 of the Specific 
-Relief Act which authorises the award of compensation even where an English 
Court of Equity functioning in the year 1900 might not have awarded it. 

Mr. Pocker placed strong reliance on two decisions of this Court, one of Wads- 
worth, J., in Kunkibi v. Kulliant Ammal1, and the other of Gentle, C.J. and Horwill, J., 
in Ramachaftdraypa Naidu v. Abdul Khader Chesti?. In both these cases the suit was 
filed by the mortgagee of a Mahomedan minor’s property to enforce a mortgage 
executed by the minor’s de facto guardian. The mortgage was clearly void on the 
authority of Imambandi v. Mutsaddi*, and this Court held that the mortgagee’s 
suit should be dismissed even though the mortgage loan might have been taken 
to pay a debt binding on the minor. The reason for this conclusion was thus stated 
by Wadsworth, J., in Kunhibi v. Kulliant Ammal! : 

“ A minor whose property has been made subject to 2 void mortgage by an unauthorised person | 
Js entitled to ignore that m and the mortgagee is entitled to claim no efit thereunder in law 
as against the minor. To hold that the minor as defendant to a suit on a void mo is bound 
to pray for its cancellation and to restore the benefit received, would be to give to the mortgagee 
a right to enforce his void contract by compelling the minor to pray for can tion ; that is to say, 
era who has entered into a void contract with some person not authorised to bind the minor, 
þe given a weapon whereby he could force the minor to honour the contract in part.” F 
The decision of the Division Bench cited above does not contain any independent 
reasons and purports to follow the decision of Wadsworth, J. It seems to us that 
there is a distinction between a case where a creditor sues to enforce the liability 
of a minor on a mortgage executed by the minor himself or by an unauthorised 
. guardian professing to act on his behalf, and a case where the minor himself sues 
to recover possession of property sold by him or by his de facto guardian, treating 
the sale as void. To decree the suit of the creditor against the mortgaged propery 
or the minor’s estate would be to enforce the terms of the very contract whi 
sectio ae 1 of the Contract a has declared.to be void and unenforceable. In a 
case where a minor as plaintiff sues to recover ion of pro sold by him 
or bf his unauthorised guardian professing to got on kis behalf Te eke an here 
cation that the sale is void. Without such an adjudication a decree for possession 
in favour of the minor could not be made. It is true that it is not necessary for the 
minor to sue to set aside the sale within the period of three years limited by Article 
gi or Article 44 of the Limitation Act. At the same time, an adjudication by the 
Court that the sale is void as against the minor is the foundation of a decree for 
p ion in his favour. Itis here that section 41 of the Specific Relief Act comes 
into play and invests the Court with a discretionary to direct payment of 
s compensation. The position of a minor defendant using his minority as a shield 
against a creditor or a mortgagee is differentiated in the decisions from his position 
as a plaintiff using his minority as a weapon of attack. We need not resolve the 
doubt that has been expressed in some of the decisions of this and other High Courts 
whether the principle of section 41 of the Specific Relief Act would not apply also 
to a case where the minor is a defendant ; see Ajudhia Prasad v. Chandan Lal* (which 
says it would) ; Khangul v. Lakka Singh® and Hanumantharao v. Sitharamayya® which 
poses the question but does not answer it). In the present case, it is the minor 
that comes into Court as a plaintiff and the maxim that he who seeks equity must 
do equity clearly applies. - i 

For these reasons we hold that both on authority and the of section 41 

of the Specific Relief Act, we have power to award compensation if we consider it 
just and equitable to do so in the circumstances of this case. The following facts 
are relevant in this connection. There was a mortgage liability on the estate 
created under Exhibit D-3 by the co-sharers as well as the father of: the minors. 
The minors took the property only subject to this mortgage. The minor’s mother, 
who was a sharer herself, acting on her behalf and on behalf of her minor children 
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as well as the co-sharers of the minor’s deceased father, executed Exhibit D-4 in 
renewal of Exhibit D-3 and discharged Exhibit D-4 by the sale-deed, Exhibit D-1. 
Clearly the minors have been benefited by the discharge of the-liability of their 
estate for their father’s debt. Further, a decree debt against the father of the 
minors has also been discharged out of the money borrowed under Exhibit D-4. 
All the sharers besides the minor’s mother joined in the execution of the sale-deed, 
Exhibit D-1, as a proper and reasonable ent for the discharge of their 
debts. In Ayderman Kutti v. Syed Ali}, this Court fad upheld the on of the de facto 
guardian of a Mahomedan minor to alienate the minor’s estate if the transaction 
must, from its very nature, be beneficial to the minor or if there was urgent and 
imperative necessity. In 1918 the Judicial Committee upset this view in Imambandi 
v. Mutsaddi*, There is no suggestion here of any want of bona fides on the part 
of the vendors or the purchasers or of the price being inadequate. We consider 
` therefore that the plaintiffs must be required to pay defendants 1 to 4 a fraction 
of the debts binding on the estate of their deceased father which have been dis- 
as a result of the sale under Exhibit D-1, the fraction being roportionate 
. to their fractional share of the whole estate. The result is that in addition to the 
. sum of Rs. 400 which the plaintiffs have been directed to pay by the judgment 
of the lower Court they would have to pay defendants 1 to 4 a further sum of 
Rs. 1,026-11-6 as a condition of their recovering possession of their share of the 
property. Having regard to the fact that the plaintiffs are found liable to pay 
compensation to defendants 1 to 4 and they have not paid such compensation 
so far, we think that the most workable order that could be made under the circum- ` 
stances will be that there would be no liability on the part of the. plaintiffs to pay 
interest to the defendants, and no liability on the part of the defendants to account 
for any mesne profits to the plaintiffs till the date of this judgment. Interest at 
six per cent. per annum onthe sum awarded to defendants 1 to 4 from this date 
will have to be paid, and defendants 1 io Twill have. to accoaut se mente rofits 
in respect of the share of the properties now decreed to the plaintiffs from this date 
at the rate found by the Court below. 


: Having regard to the fact that defendants 1 to 4 have in their memorandum 
of appeal resisted the claim of the plaintiffs to possession of their share of the property 
alienated by their mother, we think that there should be no order as to costs in this 
appeal. 


V. sS. a Appeal allowsd. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


R Present :—Mnr. P. V. RAJAMANNAR, Chisf Justice AND Mr. Justice VIsWANATHA 
ASTRI. . 


T. E. Ebrahim Saheb i .. Petitionsr* 
0. 
The Regional Transport Authority, Tanjore through the Regional 
Transport Officer, Tiruchirapalli ` .. Respondent. ` ` 


Motor Vehicles Act (IV of 1939), section 76—Resolsltion of Regional Transport declaring a bus 
stand uasuitable and of a new bus stand—Validity—Absence of notice to person affected, namely, the 
person conducting old bus — fect. 

The Regional Transport Authority, Tanjore, by its resolution declared a site where a private 
bus stand was conducted by the petitioner unsuitable for use as a bus stand and that that bus stand 
shall cease to be an approved stopping place and approved 2 new bus stand constructed by the Muni- 
cipality. The resolution was passed without notice to the petitioner. In an application to quash 
the resolution, f 7 

Held : It is firmly established that any order passed against a n, that is to say, to his detri- 
ment, by any qxası judicial body contravenes the canons of aatatal judece if it was pared without 
notice to him. 
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Section 76 of the Moto: Vehicles Act has no application to the resolution and confers no power 
to pass the resolution., _ . ‘ 


Where starting places and termini have been fixed in accordance with rule 27-D of the Motor 
Vehicles Rules, 1923, and the petitioner’s bus stand has been fixed as startin place for all the buses 


plying for hire between Tanjore and Pudukottai and between Tanjore and ottai it cannot be 
laa that by the repeal of the Motor Vehicles Act, 1914, by the Act of 1939, the rules including 
rule #7-D framed under the provisions of the earlier Act ceased to have any force and the order fixing 
the bus stand as starting place also ceased to bein force. It is a well-settled rule of interpretation 
of statutes that where an enactment is repealed and re-enacted with or without modifications, all 

i lawfully done under the repealed enactment, shall continue to be in force under the corres- 
ponding provisions of the later enactment unless of course there is anything in the later enactment 
repugnant thereto. (Ses section 18, Madras General Clauses Act.) It will be open to the Govern- 
ment to amend the rule and introduce a provision conferring on the appropriate authority the requisite 
power to alter from time to time the starting places and termini. 


It ıs desirable to make plain by specifically providing for the alteration of starting places and 
termini for valid reasons and after notice to the parties affected thereby. 


There appears to be no provisions in the Motor Vehicles Act or the Rules made thereunder, 
under which it is open to the Regional T. Authority to -pass an order declaring a particular 
bus stand, private or public, to be tiniuitable Or use as a bus stand. Once the giia Seo cena 
to grant a ce to any person to open or keep open a stand, it is doubtful if it is open to the Regional 
Transport Authority acting under the Madras Motor Vehicle Act to declare that stand to be unsul- ’ 
table, though the existence of a private cart stand or bus stand may not by iteelfprevent the Municipal * 
Council from constructing or providing public Municipal stands ; but this has nothing to do with the 
Motor Vehicles Act. , 

__ Petitions Praying that in the circumstances stated in the affidavits filed therewith 
. the High Court will be pleased to issue writs of certiorari calling for the records 
in C. No. 2216 A3/1949, dated 27th February, 1950, on the file of the Regional 
Transport Authority, Tiruchirapalli and C. No. 3216 A4/1949, dated gist. March, 
1950, on the file of the Regional Transport Authority, Tanjore, respectively and 
quash the proceedings therein. f 
K. V. Ramachandra Aiyar for Petitioner. 


The Advocate-General (K. Kuttikrishna Menon) for the Government Solicitor 
and State Council on behalf of the Respondent. ~~ ; 


The Order of the Court was made by 


Ths Chef Fustice—These two applications are connected and relate to the 
same matter. ‘The petitioner in the two applications is one T. E. Ebrahim Sahib. 
He is the lessee of a site in Ward No. 6 in Tanjore Town which has been used as a 
bus stand in accordance with licences granted from time to time by the Tanjore - 
Municipality. The stand is situated near the railway station and it is common 

und that from several years past-it has been the only ‘bus stand in the town and 
it has been the place from and at which all bus traffic to and from places such as_ 
Kumbakonam, Pattukottai, Tiruvayar, etc., was starting and terminating. Some-- 
time in 1947, there appears to have been a complaint that the bus stand was narrow 
and inconvenient and thereupon the Municipality discussed a proposal to construct 
a new. bus stand at another suitable place. The Regional Transport 
Authority also appears to have convened meetings to consider the question 
of shifting the bus stand, buf the subject was dropped in May, 1948. Subse- 
uen. ere appear to have been again complaints and at the instance of the 
anjore Municipality, the Government passed G. O. No.. 231 on 19th January, 
1950, directing the Regional Transport Authority to consider the unicipality’s 
resentation ing the unsuitability of the existing bus stand of the petitioner. 
e subject was pla before the Regional Transport Authority at its meeting 
on 21st February, 1950 and it passed on that day a resolution sha the existing 
bus stand would be declared unsuitable from: 1st April, 1950. This resolution was 
communicated to the petitioner and he filed C. M. P. No. 2963 on 24th March, 
, 1950, praying for the issue of a writ of certiorari to call for the papers from the Regional 
Transport Authority, Tiruchirapalli, and quash the proceedings of 21st February, 
` 1950, above mentioned. He also prayed for an interim order of stay of all proceedings 
pending disposal of the main petition. On 27th March, 1950, this Court issued a 
rule sist and notice on the application for stay. This fact was intimated to the 
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respondent T both by the petitioner and by his ‘Advocate, But’ te respondent 
met and passed on 31st March, 1950, a further resolution whicheryhs ; thus :— ” 
“ Perused and recorded. No direction has so far been received from the-High Court, Madras. 
"~ Resolved not to act on the representation of Janab Muhammad Ibrahim or his yakil- As resolved 
already by this authority oh 21st February, 1950, and communicated to.the parties on.27th Féb 
1950, the site within Tanjore Municipality where the private bus stand is conducted by Janab TE 
Sahib is hereby declared to be unsuitable for use as a bus stand and thar this bus stand al 


`- cease to bethe approved stopping place and also the approved starting and: terminus of motor buses ° 


“ 


“approved starting and terminus places of Motor busés (stage.carriages) 


- from ist April, 1950. ° 
The bus stand newly erected by the Tanjore Mi Čoðncil i in, e e fiten T.-S. 
No. 1468 of Ward III in accordance with the ted gist February, 1950, ofthe Regional 
Transport Authority, Tanjore, is hereby. fixed ar the approved stopping place and also as the 
1st April, 1950. 
The Regional Traniport Officer will inform forthwith all permit holders of Motor buses, (stage 
carriages) in writing .of the 

Z April, 1950 and make other necessary arrangements. ~. - 

= Regional Transport Office, Trruchi,’ 

j Dated 31st Marsh, 1950.” 

~ The petitioner seeks to cia this Aei in C..M. P. No. 3365 of 1950. 

It was contended for the petitiones that both the resolutions of ‘the anit 
. dated 21st February, 1950,-and 31st March, 1950, respectively are void ané 
~ without jurisdiction and contrary to the principles of natural justice, as ae eto were. 
-~ passed without notice to the petitioner and: without giving him an opportunity of 
neoa his case. 


new approved stopping as well as starting and terminus points from, Tae 


ee there was a specific averment in the affidavit filed by ie petitioner. + 


No. 2463 ‘that the order of the respondent authority.was-made without _ 


aay ig anna notice or intimation or hearing, the counter-affidavit filed on behalf 
of the Regional Transport Officer did riot traverse this allegation. In para. 4 
there is a reference to proceedings in August, 1948, in respect of which prior notice 
is stated to have been given.to the petitioner, but there is no statement that notice 
of the two meetings at which the impugned resolutions were passed was given to the 
titiontr and that the petitioner was given an oppo ier to be heard. Though 
it may be difficult to define exactly the principles of na justice, it is now firmly 
established that any order passed against a person, that is to say, to his detriment, ' 
by any quasi judicial body contravenes the canons of natural justice, if it was passed 
„without notice to him. Judicial Committee dealing with an order of removal 
a of a person from the ihe of a Devasthanam committee observed thus : 
Wesco) order mače ia sucha matter ind 


mais proceeding without“giving the m t to be-removed Be -or Taninmis Uige 
Diy of defending himself, would clearly be e voidable or void.” dayar 
asudsoa Aiyar!.) = 


„~ The maxim audi 'alisram parim sums up this rule. In this’ case it cannot ‘be ` 
denied that the orders in question seriously affected the petitioner. It was 
incumbent therefore on the authority to have given due notice before” 
the orders. „As it has failed to do this the orders must be quashed o on sole 
ground. i 
Pe do not wish, however, to dispose of „these applications merely o on ie 
The power T the- respondent to pass the resolutions in question has 
eee at some le by the learned counsel for the petitioner and by the 
learned- Advocate-Gen on behalf of: the respondent and as the subject of 
discussion relates to a matter of public importance, namely, public transport, we 


- desire to deal with it. In the counter-affidavit filed by the Regional Transport 


Officer, it . was stated that the resolutions were by the authority in 


passed 
. exercise of the power conferred by section 76 of the Motor Vehicles Act.- ne 


learned Advocate- General also attempted to maintain that position. Section 7 
runs thus : ` 


“The Provincial Government or any authority authorised in this behalf by the Provincial Govern- _ 
ment, may in consultation with the local authority having Juridiction i in the area concerned, deter-* 
mine. places at which motor vehicles may stand dhe efinitely or for a specified period of time, 


©. 2a! (1917) 93 Mf}. 69 iLE. 44 LA. 261: LLL-R. 40 Mad. 793, 800 (P.0.). 
' eee: - . Şt Pa a a, = 7 


ae 


a the requirements of natural justice, such for ~ 


r 
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and may determine tho places at which public service vehicles may stop for a longer time than is 
nocessary for the takirig' up and setting down of passengers ”. 23 
_ It appears to us from the plain language of the section that it cannot have any 
possible reference to resolutions like those in question. As the marginal note 
clearly indicates, the section deals with provision for parking places and halting _ 
stations. The section, as the learned A te-General also conceded, falls into 
two parts, The first part applies to all motor vehicles and not only to public 
service vehicles. The- authority concerned can determine the places at which 
motor vehicles in general may be parked indefinitely or for a specified period of 
time. This has obviously no application to the facts of this case. The second 
part i deals with public service vehicles. ` Such vehicles can ordinarily’ 
neve to take up or set down passengers at prescribed places. We are familiar 
with bus stops. But there may be places at which for the convenience of the 
public, the public service vehicles may have to halt for a longer time than is just - 
necessary for the taking up and setting down of p There may be places - 
whete though no passenger intends to alight and no passenger is actually present 
to be taken up, yet, the vehicle should stop for- some time on account of various 
reasons. which we need not now consider. Such places may be correctly called 
halting stations, and the authority concerned can determine such places. But 
these places cannot mean the permanent bus stands, like for instance, the petitioner’s 
bus stand which is a sort of a radiating centre of all the bus traffic for the town. 
We have no hesitation in holding that the resolutions in question do not fall within 
` the scope of the of the Regional -Transport Authority under section 76 of 
the Motor Vehi Act. ~ i; oe 
Reference .was then made to rule 268 of the Madras Motor Vehicles Rules 
(1940) made in exercise of the conferred by several sections of the Motor 
chicles Act of 1939. It is in the following terms : ; 
“In the case of public service vehicles (other than motor cars) if starting places and termini 
have not been fixed in accordance with tho provislons oF TY ae tha maarporiiihorily may, 
s termini 


laces shall be supplied by such authority to holder of a permit for such vehicles, When such 
Praca Have been fred, eres sock vehicle stall part only Barr nich plaea ©. 
This rule certainly empowers the T Authority, after consultation with 
, any other authority as it may deem desirable, like for instance, the local authority 
(the Municipal Council or District Board) to fix starting places and termini between 
which public services vehicles other than motor cars be permitted to be used. 
The contention of Mr, Ramachandra Aiyar, the learned counsel for the petitioner, 
is that the respondent will be entitled to do so only_in one cpntingency, namely, 
if starting places and termini have not been fixed in accordance with the provisions 
of any statute. His contention is that starting places and termini have been fixed 
in accordance wit rule 27-D of the Motor Vehicles Rules, 1923. On- grd April, 
1934, the District Magistrate, Tanjore, passed an order under this rule fixing the. 
petitioner’s bus stand as the starting place for all the buses plying for hire between 
Tanjore and Pudukkottai and between Tanjore and Devakottai. On grd June, 1937, 
the District Superintendent of Police, Tanjore, declared this bus stand as the starting 
place and the terminus of all buses plying from and to Tanjore'and prohibiting 
‘the use of any other bus stand. This order of his purported to be under rule 27-D 
of the Motor Vehicles Rules, 1923. That Rule ran as follows: : 
“ The Commissioner of Police in the City of Madras-and District S intendent of Police else- 
where may fix places and termini between which motor buses be permitted to be let 
Keia pliod for hire wi their respective jurisdiction. a ; 
When nich places Rave besa fixed, every motor bus shall start on its forward and return journeys 


from such The of buses from the said places shall b ted in accord- 
peas with tho of fie police ihe ak radi plaea A ERS, E 
- It cannot be denied that the order of:the District Superintendent of Police in 
1937 was in accordance with the provisions of Rule 27-D as it stood at the time. 


petitioner, therefore, contends that starting places and termini have been 
75 ee aa ; 
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fixed in accordance witht the provisions of tho prior statute and therefore the rèspon- 
dent cannot rt to fix new starting places and termini under rule 268 of the 
present rules. To meet this contention the learned Adyocate-General was driven 
to the extreme position of contending that as the Indian Motor Vehicles Act, 1914, 
was repealed by the Motor Vebicles Act, 1939, the rules including rule 27-D framed 
under the provisions of the earlier Act ceased to have any force and consequently 
the order of the District Superintendent of Police made in pursuance of the power 
conferréd by rule 27-D of the old rules ceased to be in eae. No authority in 
support of this contention, which is likely to have far- ing consequences, was 
cited to us. In fact the learned Advocate-General admitted that the Government 

ent did not proceed om that assumption with regard to all the orders and 
notifications issued and things done under the old rules. It is a well accepted rule of 


in tation of statutes that where an enactment is re and re-enacted with 
or without modification, all things lawfully done under repealed enactment shall 
continue to be in force under co: nding provisions of the later enactment 


unless of course there is anything in later enactment repugnant thereto, ses 
section 18 of the Madras General Clauses Act. i B gS 

- It is true that as the rule stands at present, there is likely to be an impasse, 
if the starting places and termini already fixed become unsuita le and have to be 
shifted. We agree with the learned Advocate-General that there should be power 
to alter the viarting places and the termini for good nna popat all bee Such 
alteration should be after notice to the parties affected thereby. It will be open to 
the Government to amend the rule and introduce a provision conferring on the 
appropriate authority the requisite power to alter from time to time the starting 
P . 


and termini ; 
One other construction of rule 268 which may obviate the necessity of an 
amendment such as that indicated above ted itself to us, though this aspect 


was not placed before us by the learned Advocate-General. Rule 268 speaks of 
fixing starting places and termini from the standpoint of the public service vehicles. 
These places are places between which such vehicles shall be permitted to be used. 
A list of such places has to be supplied by the Authority to every holder of a permit 
for such vehicles. The fixi oree parra n ad aber panini 
vehicles. Now these vehicles are ys run under permits granted by the pres- 
cribed authority. These are cither temporary or only of a limited duration. It 
may be that if the holder of a permit of a public service vehicle has been 
intimated of particular starting places and termini for his vehicle, it may not be 
open to the Transport Authority to alter them during the subsistence of the j= 
cular permit. Once the eres | of the permit elapses, the Transport Authority 
would have the power to fix different starting places and termini and intimate 
them to the holder of the fresh permit or the renewed permit, as the case may be. 
This will only mean that the starting places and termini once fixed will be in 
force’ without alteration in respect of any vehicle so long as the permit for the 
vehicle continues. After that period, it will be open, when granting a fresh 
permit, to fix new starting places and termini. This is a plausible interpretation of 
rule 268. In spite of this we think it is desirable to make matters plain by specifically 
providing for the alteration of starting places and termini for valid reasons and after 
notice to the parties affected thereby. : 

There appears to be no provision in the Motor Vehicles Act or the rules made 
thereunder under which it is open to the Regional Transport Authority to pass an 
order declaring a particular bus stand, private or public, to be unsuitable for use 
as a bus stand. e maintenance of public and private bus stands within munici- 
palities will be governed by the provisions of the Madras District Municipalities 
Act, sections 270-B to 270-E. Section 270-B deals with public cart stands which - 
includes stands for motor vehicles and section 270-E with private stands. Once 
the Municipality chooses to grant a license to any person to open or keep open 
a stand, it is doubtful if it is open to the Regional Transport Authority acting under 
the Madras Motor Vehicles Act to declare that stand to be unsuitable, though 
Se errs a iG sand Ge tad stand aiky Got DI aT (hc 
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Municipal Council from constructing or providing public municipal stands; but 
this has nothing to do with the Motor Vehicles Act. 


For the reasons stated above, we quash the two orders of the Regional Transport 
Authority dated 21st February, 1950, and gist March, 1950, as prayed for by the 
petitioner, The rules nisi already issued will be made absolute. 


The respondent will pay to the petitioner costs in C. M. P. No. 2963 of 1950. 
K.S. 3 — - i Order quashed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Josticg ViswANaTHA SASTRI. 
Minor Ramalingam Reddi by next friend Vanajakahi Ammal . 2 
(gad. Appellant) “and another -. Appellanis*. . 
v. 2 


Hindu Lavo—Minor—Contrect fer sale of property by the guardien—lf enforceable ageiast the minor— 
Tests for enforceability. A 


A Contract for the sale of the property of a minor entered into his mother and for 
he pirpos considered nocatary and in Hindu Law would be ing on the from the 
time when the contract is en into and is capable of being enforced against him. 


Subremanyem v. Subbe Ræ, (1948) 2 MLJ. sa: LR. 75 LA. 115: LLR. (1949) Mad. 141 
(P.Q), relied on. : 
Ramakrishna Reddiar v. Gridambara 1 (1927) 54 M.LJ. 412 and Raghunathan v. Raowtha 
Kanni, (1938) 2 M.LJ. 277 : LLR. (1938) 928, commented upon, i 
[Authorities discussed.] i ` 
A contract for the sale of is an essential preliminary to the sale itself and its enforce- 
ability against the minor has to judged by the same tests as are applicable to a transfer of the ward’s 
property by the guardian. : 
Appeal against the decree of the District Court of South Arcot in A. S. No. 309 


of 1945, preferred against the decree of ‘the Court of the District Munsiff of 
Gud elom, in O. S. No. 126 of 1944. . 


T. R. Srivivasan and S. Gopalrainam for Appellants. 
T. S. Nagaswami Aiyar for Respondent. 
The Court delivered the following 


UDGMENT.—Defendants 1 and 3, a Hindu minor and his mother, are the 

a ts in this second appeal, the 2nd defendant, an infant brother of the ist 
defendant having died pendente lils. The plaintiff, a Hindu widow, sued for specific 
ormance of a contract for sale of 3 acres, 7 cents of dry land entered into between 

er and the defendants and embodied in a compromise Exhibit P-3, dated roth 
January, 1944, and filed in S.C.S. No. 65 of 1943. The land belonged to the plaintiff’s 
deceased husband who sold it to her father on gth January, 1940. In 8. C.S. No. 65 
of 1943 the present defendants 1 and 2, the dsons and legal representatives 
of the vendee represented by their mother, present grd t, as their 
next, friend sued the present plaintiff for rent, alleging an oral lease under which 
the plaintiff’s deceased husband had been let into possession of the land. In 
defence to that suit the plaintiff denied the tenancy and stated that she was in possess- 
ion under {an agreement for reconveyance of the land entered into between the 
Parties to the original sale dated gth January, 1940. The dispute between the 
parties was settled by a compromise, Exhibit P-3, arrived at as the result of media- 
tion. Exhibit P-g, dated 19th January, 1944, provided inter alia (1) that the 
plaintiff should pay Rs. 2,700 to the defendants within two months, with interest 
at 6 per cent. of which Rs. 700 was to be taken in adjustment of the claim in S. C. S. 
No. 65 of 1943 and Rs. 2,000 as the price of the suit land ; (2) that on receipt of 
Rs. 2,000 from the plaintiff the grd defendant as guardian of her minor sons, 
defendants y and 2 should convey the land to the plaintif; (3) that time was 
as ee Oe ney 


* SA, No. 1010 of 1947.. 14H April, 1950. 
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to be of the essence of the agreement; and (4) that on default of payment plaintiff 
should surrender ion of the land to the defendants. ‘The Small Cause Court 
granted leave to the grd defendant to compromise the suit on behalf of the minor 
defendants 1 and 2 on the above terms which, in its opinion, were beneficial to the 
minors. A decree was also passed in S. C. S. No. 65 of 1947, on the compromise 
so far as it related to that suit. 


The amount of Rs. 700 with interest was paid in time and satisfaction of the 
small cause decree was recorded. Plaintiff’s case was that she sent the sum of 
Rs, 2,000 with interest at 6 per cent. per annum to the defendant on 15th 
March, 1 and wanted a conveyance to be executed in her favour, but the grd 
defendant declined to do so. The plaintiff deposited in Court Rs. 2,000 wiih 
interest at 6 per cent. on 18th March, 1 and filed this suit for specific performance 
which has been decreed by the Courts below. - 


Mr. T. R. Srinivasan, the learned advocate for the appelant, that 
an agreement for sale of the property of a Hindu minor entered into on his behalf 
his jan, even assuming the agreement to be beneficial to the minor, was 
not capable of being specifically enforced against him for want of mutuality. He 
relied upon the decisions of this Court in Narayana Rao v. Venkaiasubba Rao, Rama- 
krishna iar v. Chidambara Swamigal*, Venkatachalam Pillai v. Sethurama Rao? and 
Singara Mudali v. Ibiahim Baig Saheb‘ which purported to follow the well-known 
decision of the Privy Council in Mir Serwarjan v. Fakhruddin Mahomed’. ‘The result 
of these and the other decisions is stated in Mayne’s Hindu Law (11th Edition), 
paragraph 236, as follows : 

“It is not within the competence of a manager of a minor’s estate or of a guardian of a minor 
tO bind ie finor or ee a contract for fie purchase or for tlie sale of orale 
property ; and as the minor is not bound by the contract, there is no mutuality and the minor cannot 
obtain specific performance of contract. Nor is he liable to return a sum of money to his guardian 
as carnest money in respect of a contract of sale of mmoveable property since the amount can only 
Be troated as having been paid as security for the performance of a contract which in law is no 
contract at all ”. 

The first proposition is based on the decisions cited above and the second is based 
on the authority of Raghunathan v. Ravutha Kanni’. 

This doctrine of “ mutuality” found its place in English decisions “ rather 
from a desire for symmetry than from its inherent utility ” and was discarded by 
the Specific Relief Act which defined and amended the law relating to Specific 
Relief Act in India. Ses Whitley Stockes Anglo-Indian Codes, Vol. I, 931. 
Even in England the want of mutuality did not stand in the way of ific per- 
formance of a contract by the grant of an injunction, ames Jones and Sons v. Tanker- 
ville’. The objection on the score of mutuality may be waived—Fry on Specific 
Performance, 6th Edn, paragraph a In Leake on Contracts (8th Sr 
us sta : 


That this doct:ine of “ mutuality ” is a conventional rule evolved aal the ` 
decisions of the English Courts of Equity and does not rest on any logical a ae 
mental principle appears from the following passage in Pollock on tracts (12th 
Edn., by Professor Winfiled)at pp. 46 and 47: 


“ An infant is not absolutely incapable of binding himself, but is erally speaking, i 
of absolutely binding himself by contract. His acts and contracts are S idable at his pe ERR 





to certain statutory and other exceptions . . . . . Where the obligation is incident to an 

. I. (1919) 38 MLL-J. 77. . (1911) 21 M.LJ. 1186: LR. a9 I : 

2. (iaz) MIY: 412. LLR. 39 Cal. 292 ER a 39 IA. 1: 

a, 1992 M.L-J. 354 :1.L.R. 56 Mad. 493 3 (1938.2 M.LJ. 277 : LLR? (1938) Mad. 
Je g2 


4 (1946) 2 M.L.J. 103. 7. (1909) 2 Ch. 440 and 443. 


~< 


Il] RAMALINGAM REDDI J. BABANAMBAL AMMAL. 599 


interest (or at all events to a beneficial interest) in pro it cannot be avoided while that interest 
ii reime An infant’s express contract may be valid if it appears to the Court to be beneficial to 
e infant ”. 


In Salsbury v. Hatcher!, Knight Bruce, V.C., observed : 


“In cases of specific performance the want of mutuality is a consideration generally material 
but it is contrary to principle and authority to say that perfect mutuality is required in order to 
a Court of Equity into action. There are cases in which plaintiffs have had a decree for 
specific performance against defendants, who when the bill was filed were not in a condition to enforce 
specific performance in their own favour. Where no | invalidity affects the contract the 
enforcement of it in this Court is a matter of judicial discretion.” ` 


Learned Judges of the English Courts have found it difficult to define precisely 
the metes and bounds of this doctrine of mutuality. 


It is true that in India a minor has himself no capacity to enter into a contract, 
and a contract entered into by him is void. Section 11 of the Contract Act; 
Mokori Bibæ v. Dharmodas Ghose*. When, however, the guardian of a minor enters 
into a contract on his behalf there is no want of capacity at all. If the law were ° 
otherwise, no sale or mortgage of a minor’s pro could be effected by a i 
however necessary or beneficial to the minor the transaction oo 
decisions in Ramakriskna Reddiar v. Chidambara Swamigal*, Venkatachalam Pillai v. 
Sethurama Rao and Raghunathan v. Raoutha Kanni", in so far as they proceed on the 
basis that an executory contract entered into by the guardian of a Hindu minor 
is void, are, with all deference unsupportable. Under section 30 of the Guardians 
and Wards Act, a disposal of the ward’s property in excess of the guardian’s powers 
is only voidable at the instance of the person affected thereby. A guardian’s 
contract is not hit at by section 11 of the Contract Act and its enforceability depends 
on the rules of Hindu Law defining his powers and the provisions of the Specific 
Relief Act regulating the grant of relief by way of specific performance. Section 21 
of the Specific Relief Act dealing with contracts which cannot be specifically 
enforced, does not include a guardian’s contracts among.them. Di ishi 
a guardian’s contract from a contract entered into by the minor himself the Judicial 
Committee in Subramanyam v. Subba Rao *, cited with approval the following passage 
from Pollock and Mulla’s Contract Act, 7th Edn., at pages 70 and 71: 


“Tt is however different with r to contracts entered into on behalf of a minor, by his z 
dian or by a manager of his estate. such a case it has been held by the High Courts of India, in 
cases which arose subsequent to the decision of the Judicial Committee (Mahon Bibes v. Dharmedas 
Ghose*), that the contract can be specifically enforced by or against the minor if the contract is one 
which it is within the competence of the guardian, to enter into on his behalf so as to bind him by 
it and further, if it is for benefit of the minor. Butif ejther of these two conditions is wanting, the 
contract cannot be specifically enforced at all ”. 


This decision of the Judicial Committee goes much further than Varadachariar, J., 
in Zesbunnissa Begum v. Mrs. Danagher’ who felt bound by Mir Sarwarjan v. 
Fakhruddin Mahomed? to assume that a guardian’s executory contract cannot be 

ifically enforced by or against the minor, though His Lordship was prepared 
to hold that a minor could sue for rents due under a lease deed granted by his 
guardian. Dealing with a contract of sale entered into by the mother and guardian 
of a Hindu minor on his behalf, the Judicial Committee observed in Subramanyam v. 
Subba Rao’ as follows : 

“ The contract in the present case was binding on ther dent (minor) from the time when 
it was executed. Ifthe sale had been completed by a transfer, the transfer would have been a transfer 
of property of which the respondent (the minor), and not his mother (guardian) was the owner. If 
an action had been brought for specific performance of the contract, it would have been brought 
by or against the respondent, and not by or against his mother”. 
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It was held in that case that a vendee who had been put in possession of the minor’s 
property under his guardian’s contract of sale was entitled to be maintained in 
possession of the pro agreed to be sold as against the minor, by resort to the 
doctrine of part-performance, even though no conveyance had been executed. 
Section 53-A of the Transfer of Property Act dealing with part-performance postulates > 
a valid contract between the parties for the transfer of immoveable property. 


The doctrine of mutuality as developed by English decisions with its decep- 
tive appearance of symmetry and simplicity, but having no foundation in reason 
or logic, was imported in India by the decision of the Judicial Committee in Mir 
Si jan v. Fakhruddin Makomed', delivered by Lord Macnaughten. Though his 
Lordship’s opinion must command the respect due to that great master of the 
law, I may be forgiven for remembering that occasionally “ dormitat Homerus ”. 
Mir Sarwarjan v. Fakhruddin Mahomed? is “‘mutaulity” run riot, if I may be itted 
to say so. This decision was relied upon the arguments before the in Subra- 
manyam v. Subba Rao*. In tue judgment of this Court in Subramanyam v. Subbarao?, 
reversed on appeal by the Judicial Committee, reference had been made to the 
decisions of this Court where specific performance"had been refused of a guardian’s 
contract for sale of the ward’s property on the grounds of want of mutuality in suits 
by or against the mingor. Yet their Lordships in Subramanyam v. Subbarao*, upheld 
the contention that a guardian’s contract for sale of the immoveable property of the 
ward was ifically enforceable, if the contract was beneficial to the minor. 
Principles laid down for the protection or benefit of minors had been applied in this 
country to their prejudice by invoking this artificial doctrine of mutuality. If 
the dian has nade: an advantageous contract for the sale or lease of the property 
of ward there is no reason why the ward should be disabled from enforcing it 

inst the other party to the contract. I submit that the doctrine of “ mutuality ” 
illogical in form and in substance unjust, has now been discarded by the very tribunal 
which was responsible for its introduction in India and it need no longer cast its 
spell on Indian Courts and sterilise contracts of sale entered into by a guardian on 
behalf of his ward for the latter’s interest or benefit. The statement in Mayne’s 
Hindu Law, 1950 Edn., paragraph 236, which does not take account of Subramanyam 
v. Subbarao*, decided early in 1948, cannot therefore be ted as an authoritative 
statement òf the law. I need not refer to the decisions of the other High Courts 
beyond noticing that in Mulla v. Muhammad Shariff‘, Srinath Bhattacharya y. Jatindra 
Mohan’ adh Galan Lal v. Atal Nath? those Courts took the same view of the effect 
of Mtr Sarwarjan v. Fakhruddun Mahomed? as this Court did in the decisions already 
cited. 

“The present case is not, however, a case of a contract for the purchase of immove- 
able property on bebalf of a minor by his ian. It was with reference to such a 
contract that the Judicial Committee held that a ian had no power to bind 
the minor and the minor was not entitled to specific performance of the contract 
in Mir Sarwarjan v. Fakhruddin Mahomed'. Assuming that this decision survives 
today in full force, there is no necessity to extend the principle of this decision to 
contracts for sale of a ward’s property by his guardian. It is obvious that the 
question which is vital to sales by a guardian, namely, necessity, cannot arise in a 
contract for the purchase, not for the sale of immoveable property. The decision 
in Narayana Rao v. Venkatasubba Rao™ was a case of a contract for purchase entéred 
into by a guardian and the decisions in Venkatachalam Pillai v. Sethurama Rao? and 
Singara Mudali v. Ibrahim Baig*, related to a contract for reconveyance of land 
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contained in a sale deed of the minor’s property executed by his guardian. In all 
these three cases suits by the minor, instituted after attaining majority for specific 
performance of the contract of purchase or archa ayers disniteied ba the 
ground of want of mutuality irrespective of the question of benefit to the 
minor. In Ramakrishna Reddiar v. Chidambara igal! and hunathan 
v. Ramika Kami’, this Court held that a guardian’s contract for sale, 
though supported by necessity or benefit cannot be specifically enforced 
against the minor. In the opinion of the learned Judges who decided these 
two cases, it made no difference whether the ian’s contract bound the 
minor to sell his property or to purchase the property of the other party to the 
contract. In Adinarayana v. Venkatasubbayya*, it was held that a minor who had 
attained majority could specifically enforce a contract of sale entered into by his 
guardian when purchaser had entered into possession of the property under the 
contract but had not paid the consideration. Even after the decision of the Judicial 

Committee in Mir jan v. Fakhruddin Mahomed‘, Courts in India enforced a 
E pundan contract, for of the ward’s property if the transaction was supported 

y necessity or was beneficial to the minor, Innatunnissa Bibi v. Fanakinath® and 
Babu Ram v. Said-un-nissa*. These decisions no doubt related to contracts for sale 
by Eren appointed under the Guardians and Wards Act with the sanction 
of Court, but that circumstance was only evidence of the guardian’s authority 
and the propriety of the sale, and did not affect the question of mutuality. If the 
law is that a contract for sale of a minor’s property by his guardian cannot be 
enforced however n or beneficial the sale might be, it will have a serious 
effect on Hindu families where the father, and in his absence, the mother, usually 
act as natural guardians of their minor children and manage their Per It 
is conceded on all hands that under the Hindu Law a natural Aaa las authority 
to effect a sale of the ward’s propery for the necessities or benefit of the ward. 
It would be anqmalous to hold cae eee performance cannot be had on a contract 
for sale which usually and no y precedes such a sale by the In 
Subramanyam v. Subbarao’ the Judicial Committee héld that a contract for sale of the 
ward’s property concluded by a guardian competent.to act and being for the ward’s 
benefit is enforceable against the minor. The decision in Ramakrishna Reddiar v. 
Chidambara Swamigal! and Raghunathan v. Racutha Kanni’, cannot, therefore, be 
accepted as correct statements of the law. 

Further questions arise, namely, whether it is within the competence of the 
guardian of a du minor to enter into a contract for a sale of land so as to bind 
the minor and whether the contract is for the benefit of the minor in this case. 
From Hanuman Prasad’s case?, down to the recent decisions of the Federal Court 
in Sreeramulu v. Pundarikakshayya® and Papayya v. Pundarikakshayya1® the extent of a 
Hindu guardian’s power to bind his minor ward by contracts and alienations 
has been the subject of frequent judicial consideration. That under the Hindu Law 
a guardian has the power to or mortgage the estate of his minor ward for the 
necessities or benefit of the minor, is too well established to require any citation 
of authority. This Court has taken the view that in respect of Liabilities imposed 
by personal Jaw, a decree could be inst the minor’s estate on a contract 
by the guardian entered into on be of the minor even though no charge had 
been created on the estate of the minor. -See Ramajogayya v. Fagannathan'*, Natesa 
Natiar v. Manicka Nattar!*, Satyanarayanamurthi v. 13, Ramanathan v. Palani- 
appa, Annamalai v. Muthuswami1® and Sudarsana Rao v. Palayya 1°. 


1. (1ga HLT 412. 8. (1856) 6 M.I.A. 393. 
Q. {79233 a M.L.J.277:1.L.R. (1998) Mad. 9. (1949 


F.L.J. 288 
g28. 10. 1949 F.L. Pe 
g. (1940) 1 M.LJ. 251 ; ILL.R. (1940) Mad. il (x97 36 J. 29: LLR. 42 Mad 
I 


852. 5 (F.B.). 
T (1911) 21 se hay LR. 39 LA. 1: 1a. (eg) 1 M.LJ. 188. 





aaa N 13. (1 a M.L J. 2 6 
. (1917) I. aa . 477. I4 hL 1939 + 77. 
è 1919) Í. a AIL 499. mm. TLR. { 9) Mad. 391. 

z 0 a MLJ. 22: 75 I.A. 1151 16. (1943) 1 J. 339 : LLR. (1944) Mad 
LLR. (1949) Mad. 141 (P.G). 218, 
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The decisions of this and other-High Courts were exhaustively reviewed by 
their Lordships of the Federal Court in Sresramulu v. Pundarikakshayyal and Bapayya 
v. Pundarikakshayya® and though their reasoning and conclusions were not identical, 
I might summarise them as follows: 


All their Lordships agreed that a guardian has no power to bind a minor or 
his estate by executing a promissory note containing an unconditional undertaking 
to pay a debt or loan, for, the liability of the minor’s estate is conditional upon 
the guardian’s contract being for a purpose necessary or beneficial to the minor. 
Since a party to a negotiable instrument is liable to a holder in due course until 
the instrument is duly discharged and since a subsequent holder in due course may 
recover the amount due from any party to the instrument, even if it was executed 
without consideration, it was held that a minor would not be liable on such an 
onerous contract entered into by his guardian. With reference to the liability 
of a minor in respect of other contracts entered into by a guardian Kania, C.J., 
stated the rule in these terms: 

“The law as it stands permits a de faete manager to borrow money for the necessity or benefit 


of the minor’s estate so as to make the minor’s estate liable for the loan when he can do so wthout 
making out a contract between the minor and the creditor”. (Page 294). . 


Earlier in his judgment His Lordship had stated that the powers of a guardian 
de jure and de focto were the same in this respect. According to the learned Chief 
Justice, the guardian cannot do indirectly what the minor cannot do directly by 
entering into a contract and the creditor can make the minor’s estate liable not 
on the contract of the guardian, but on the principle of subrogation to the guardian’s 
right of reimbursement or indemnity. ‘This was the view of Wallis, C.J., in Rama 
Jogayya v. Jagannathan’. Fazl Ali, J., (at page 299) was also of the opinion that 
the guardian of a Hindu minor could not make contracts on behalf of the minor 
so as to involve the minor and his estate in obligations or liabilities and the creditor 
could only look to the right of subrogation. Mukerjee, J., (at pages 311 and 315) 
took the view that except in the case of necessaries supplied to a minor within the 
meaning of section 68 of the Contract Act, the itor cannot obtain a decree 
against the estate of a minor on the basis of a contract entered into by the guardian 
and could only avail himself of the right of subrogation. Mahajan, J., (at pages 330 
and 341) however, took the view that a creditor had a right of direct recourse against 
the minor’s estate on a guardian’s contract without being obliged to depend on a 
subrogation to ihe guardian’s right of indemnity or reimbursement, whether the 
contract was one for necessaries supplied to the minor or whether the liability 
under the contract was one to which the minor’s estate was liable under Hindu 
Law. 


The distinction between the liability of a minor’s estate under a mortgage 
or charge created by a guardian and a liability arising out of a contract entered 
into by him has no foundation in any text of Hindu Law, but has been developed 
by judicial decisions. This distinction was not drawn by the Judicial Committee 
in iain Prasad’s caset, though the actual case related to a mortgage executed 
by the mother and guardian ofa minor. ‘Their Lordships referred to the “ lender ” - 
the “ loan ” and to the loan being “for the benefit of the estate” and concluded 
by observing : 

“Tt was obvious that money to be secured on any estate is likely to be obtained on casier terms 
than on a loan which rests on mere personal security, and that, therefore, the mere creation of a chaige, 
securing a proper debt cannot be viewed as improvident management ”. 

In Watson and Co. v. Sham Lal Mitter®, the Judicial Committee held that an agreement 
by the guardian of a Hindu minor to pay enhanced rent for the property purchased 
on his behalf was binding on the minor, evidently because it was a proper contract 
for the guardian to enter into. In another case decided by the Judicial C Committee 


1. (1949) F.L-J. 288. 4 3 A 6 MLA. 393. 
a. 1949 F.LJ. 918. 5. (1887) L-R. 14 L.A. 178; TLR. 15 Cal, 8 
wh, 1918) 36 M.LJ. 29: LLR. 42 Mad. 185 (P.C). 
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at about the same time, Waghela Rajsangji v. Shekh Masludin1, the Judicial Committee 
held that it was “ pais improper thing ‘to allow the guardian to make covenants 
in the name of the so as to impose a personal liability upon the ward”. The 
case related to an onerous covenant framed so as to bind the infant to indemnify 
a vendee against any future claim of the Government to assess rent on the property 
sold. The Judicial Committee held that the minor had the right to say that he was 
not bound by such a covenant. It appears from pages 561—562 of the report 
that the Judicial Committee regarded the argument of Mr. Mayne that it was 
competent for the guardian to make the property of the minor a security to the 
creditor against the loss in the event of the Government exacting rent “ as worthy 
of great consideration.” But they held that the talukdari estate offered as security 
could not be charged by reason of the prohibition in section 12 of the Ahmedabad 
Talukdari Act. In Indur Chunder Singh v. Radha Kishore Ghose*, a Kabuliyat containing 
a covenant for renewal was executed by the mother and grandmother of the minor 
ee one eee eee, ee eS ardians dealing with the estate 
ofa minor. The only relevant sentence in the judgment of the Judicial Committee 
ran as follows: 

“ The contention that the minor and widow of Gopi Mahan Ghose had power to bind the minor 
by contract was abandoned in the Court below and thei Lordships are of opinion that such a conten- 
tion could not be sustained.” 


Taken out of its context, this passage is apt to mislead. The managers of the 
infant’s estate had taken a renewal of a lease which had expired and surrendered 
possession to the lessor before the expiry of the period of the renewed lease. The 
lessor brought a suit for recovery of the rent due under the contract for the period 
covered by the renewed lease against the minor on sage! majority. The 
Judicial Committee held that the contract of the adoptive mother and dian 
was not binding on the adopted son and the lessor’s suit for rent was dismissed 
on the ground that the guardian had no authority to bind the minor by an onerous 
covenant imposing a lability for rent on the minor. Zamindar of Polavaram v. 
Maharajah of Pithapuram*, in which I was among the counsel for the respondent, 
proceeded on the submission of Mr. De Gruyther, KC., that the respondent was 
entitled to a decree for enforcement of the vendor’s charge for unpaid purchase 
money. ‘This submission was accepted by the Judicial Committee and a mortgage 
decree was passed. A personal decree against the general assets of the minor 
appellant could not also be claimed at the same time, at any rate, before the charged 
properties were exhausted. The finding of the High Court that the defendant was 
not personally liable was not before the Judicial Committee. The 
recent decision of the Judicial Committee in Subramanyam v. Subbarao*, clarifies 
the whole position and declares the law to be that a contract for the sale of the 
property of a minor entered into by his mother and guardian for the purposes con- 
sidered necessary and proper in Hindu law would be binding on the minor from the 
time when the contract is entered into and is capable of being enforced against him. 


The argument in terrorem that the minor’s interest would be seriously prejudiced 
if contracts entered into by a guardian for the sale of his property were specifically 
enforced has no effect upon me, for, whether it is an executory contract or an 
executed transfer by way of sale or mortgage, the enforceability of the contract 
or the transfer against estate of the minor would depend upon whether the 
transaction is justified by necessity or benefit of the minor. If the guardian’s 
contract is unsupported by necessity or benefit to the minor, it would be in excess 
of his powers as guardian and the contract would be unenforceable against the 
estate of the minor on that ground. A contract for the sale of property is an 
essential preliminary to the itself and its enforceability against the minor has 
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to be judged by the same tests as are applicable to a transfer of the ward’s propery ~ 
by the guardian. . 

According to the finding of the learned District Judge, in this case there was a 
coutract for reconveyance to the plaintiff’s husband even when the original sale 
was effected by him in 1640 in favour of the dfather of defendants 1 and 2. 
In entering into the compromise, Ex. P-3 dated roth January, 1 agreeing to 
convey the property which had devolved on. the minors, their mother and guardian 
merely confirmed the prior arrangement. The Court had sanctioned the compromise 

. as being beneficial to the minors. The agreement to pay the minors Rs. 700 in 
_ satisfaction of the claim in the small cause suit was, to use the of the Court 
below “ inextricably connected ” with the agreement to convey the land on receipt 
of Rs. 2,000. The compromise, Ex. a not sought to be avoided as a hole 
The minors have received and retained the sum of Rs. 700 paid in pursuance of the 
compromise and éntered satisfaction of their claim in cause suit 65 of 1943. 
They do not impugn the compromise as a whole as beyond the authority of their 
guardian. They cannot be permitted to approbate the guardian’s bargain by 
retaining the money pee under it and repro it by the plea that the contract 
for the conveyance of land was beyond the scope of their guardian’s authority. See 
Sohan Lal v. Atal Nath and per Cornish, J., in Qeshunnissa Begum v. Mrs. Danagher*. 
wae 


This case has given me more than usual anxiety not because of doubts in my 
mind as to what my conclusion should be, but because I have a natural feeling 
that any criticisms which I make of prior decisions might savour of a wish not to 
reconcile myself to precedents that are binding upon me. I would have felt bound, 
in spite of the pressure on judicial time in this Court, to place this case before His 
Lordship the Chief Justice, for directions as to its being heard by a Full Bench 
but for the recent decision of the Judicial Committee in Subramanyam v. Subba Rao® 
which in my opinion, furnishes authoritative guidance and indeed, rules this case. 
I hold that the guardian’s contract for sale was within her authority, that it was 
necessary and beneficial to the minor and that the vendee should be given a decree 
for specrfic performance. 


Two minor points raised in the course of the nts remain to be noticed. 
I cannot agree with the lower a late Gourt that thoushvs. period of two months 
was fixed under the compromise Ex. P-3 for payment of the money and the execution 
of the conveyance and time was expressly made the essence of the contract, still 
the principle enunciated in Fanika Khae v. Burjorji Dhunjibhai*, can be invoked 
and the stipulation as regards time disregarded as not being of the essence of the 
contract. I also consider that there was no proper tender of the purchase money 
a the plaintiff before the expiry of the time fixed for payment under the contract 
of sale. As however the full price had been deposited into Court before the expiry 
of the time fixed for pa ent by the contract Ex. P-g, a suit for specific ormance 
had algo been filed within that period, the purchaser would be entitled to a decree 
for specific ormance. Having regard to the fact that the plaintiff has not 
substantiated her plea of a tender before suit and an improper rejection thereof 
by the defendant, I direct that the parties do bear their respective costs throughout. 


No leave. 


KS. ae : Appeal dismissed. 


: Pe ae 
at &: 





(1985) LLR. 56 AlL 142. LL.R. 1949 Mad. 141 (P.C.). ` 
1935) 70 M.L-J. 477: ILR. 59 Mad. 4 (1915) go ah 186: LR. 43° LA. 26: 
LER. 40 bom. 280 (ÈC), 


I. 
2. 
942. - 
3- (1948) 2 MLJ. 22: LR 75 LA, 115: 


TT] CHOKKALINGAM PILLAI v. GANESA SHANMUGASUNDARAM PILLAI. -> 605 


l IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Jusrroz Racmava Rao. 


S. Chokkalingam Pillai and another .. Appellants* 


v 


M. S. S. M. Ganesa Shanmugasundaram Pillai .. Respondent. 
Evidence Act (I of 1872), section 116—Threat of eviction by title paramount—Defence to action for rent 


In order to constitute an eviction by a person claiming ünder paraitiaunt title, it is not necessary, 
that the tenant should be put out of possession or ejectment should be brought. A threat of eviction 
is sufficient and if the tenant in consequence of such threat, attorns to the claimant, he can set this up 
as an eviction by way of defence to an action for rent, subject to his proving the evictor’s title. But 


there is no eviction if the tenant gives up on voluntarily. If the owneris armed witha legal 
process for eviction which cannot be lawhall resisted even though the tenant is not put out of 
session, the threat to put him out of posession amounts in law to eviction. The threat by the thi 
party as well as the submission to it by the tenant who attorns to him must be real and bona fide. For 
a threat of eviction by Hte paramount to constitute a good defencè to an action for rent, the party 
evicting must have good title and the tenant must have quitted against his will. 

Appeal against the decree of the Court of the Subordinate Judge, Tuticorin, 
in A. 5. No. 194 Of 1945, preferred inst the decree of the Court of the District 
Munsiff, Tirunelveli in O. S. No. of 1943. 


K. V. Ramachandra Aiyar and V. Meenakshisundaram for Appellants. 


P. N. Appaswami for Respondent. 
The Court delivered the following 


Jupemenr: This second a arises out of a suit for ejectment and for 
rent. So far as the first relief is concerned, it is admitted that the lease under 
which the plaintiff claims and on the basis of which he has granted a sub-lease 
to the defendant has expired. The second relief is however the practical relief 
with reference to which a decree must be given in favour of the plaintiff, if he is to 
succeed in his contention of estoppel against his tenant, the defendant. The 
Courts below have dismissed the suit on the ground that there was a determination 
of the lease in favour of the defendant by the determination of the title of the 
plaintiff as the lessee from the original owner. 


In appeal it is contended that in holding against the estoppel under section 116 
of the Indian Evidence Act, pleaded by the plaintiff, the Courts below have erred 
in the view that they have taken that there was a threat of eviction by title paramount 
from the original owner against the defendant. Te urged that tiere could Betio 
determination of the lease in favour of the defendant so long as the interest of the 
plaintiff himself as the defendant’s lessor did not terminate in the manner contem- 
plated by section 111 (c) of the Transfer of Property Act. 


The material facts are that there was a scheme suit in respect of the property 
which belonged to the trust, the original owner, in which the plaintiff as a fees 
from one of the trustees then in management, one Kanthimathinatha Pillai was 
impleaded but was given up at the trial, that afterwards the new trustees appointed 
by the scheme framed in that suit served two notices on the defendant, Ex. P-9, 
dated 6th January, 194g, and Ex. D-3 dated 17th May, 1943, in both of which 
they asserted their title as trustees under the scheme, and in the latter of which 
they impeached the title of Kanthimathinatha Pillai to grant. the lease to the 
plaintiff as he was only one of several trustees and not the managing trustee at the 
time, and called upon the defendant to vacate the premises, threatening him in default 
with proceedings for eviction, and that thereafter the defendant executed Ex. D- 
daira aaa Pae OR ee Font deed, im vous or Ihe ing trustee appoin 
under the scheme. ao facts, it is contended for the appellant, do not constitute 
sufficient threat of eviction by title paramount such as would justify the attornment 
by the defendant to the managing trustee under the scheme so as to put an end 
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to the relationship of lessor and lessee between himself and. the defendant. The 
appellant further points out that the judgment and decree in the scheme suit do 
not at all declare the invalidity of the lease in favour of the plaintiff by Kanthimathi- 
natha Pillai but leave the question of the validity of his lease open. He also contends 
that the learned Subordinate Judge has made the mistake of supposing that there 
was a prior judgment, Ex. D-7 which z the way related to a lease of other property 
in favour of another person in which thimathinatha Pillai, had been d 

by the High Court in the second appeal to which that judgment relates, not entitled 
to grant leases as he was only one of several trustees and not the managing trustee. 
It is not contended for the respondent that the learned Judge has not made this 
mistake. What is contended is that altho the scheme judgment and decree 
did not pronounce upon the validity or invalidity of the lease in favour of the present 
plaintiff, the title of the plaintiff must be taken to have come to an end, because 
in fact Kanthimathinathd Pillai was only one of several trustees and not the i 
trustee and could not therefore grant the lease to the plaintiff. It is also contended 
for the respondent that the question whether there was in fact a threat of eviction 
by title paramount is a question of fact with the lower appellate Court’s finding 
on which I ought not to interfere. 


What exactly constitutes a threat of eviction by title paramount which results 
in the determination of a lease has been consid in several cases of which it is 
necessary for me to mention only the rulings in Jogendralal Sankar v. Moheshchandra 
Sadhu}, Rajkrishna Prasadlal Singh Doo v. Baraboni Coal Concern, Ltd.,*, Alaga Pillai v. 
Ramaswami Thevan®, Valia Mukammad v. Seoakutti Koyi*, and Krishna Prasad Singh v. 
Adyanath Ghata®, What emerges from the relevant case-law on the subject is neatly 
stated by Sarkar on-Evidence in his commentary to section 116 of the Indian Evidence 
Act. It is sufficient for me to say that in order to constitute an eviction by a person 
claiming under paramount title, it is not necessary that the tenant should be put 
out of possession or ejectment should be brought, and that a threat of eviction is 
sufficient, and if the tenant, in consequence of such threat, attorns to the claimant, 
“he can set this up as an eviction by way of defence to an action for rent, subject 
to his proving the evictor’s title, but there is no eviction if the tenant gives up 
possession voluntarily. If the true owner is armed with a legal process for eviction 
which cannot be lawfully resisted even though the tenant is not put out of possession, 
the threat to put him out of posseasion amounts in law to eviction. The threat 
by the third party as well as the submission to it by the tenant who attorns to him 
must be real and bona fide. For a threat of eviction by title paramount to constitute 
a good defence, the party evicting must have good title and the tenant must have 

is will 


quitted against his ; 

Applying these considerations to the present case, I am fairly clear that there 
was a ciently effective threat of eviction by title paramount to justify the 
defendant’s attornment to the newly appointed managing trustee under Ex. D-4. 
That the lease in favour of the plaintiff must be held to be invalid is the concurrent 
view of both the Courts below, and although the judgment of the apes Court 
was partly influenced by its misconstruction and misconception of D-7, I am 
not in all the circumstances of the case prepared to interfere with the finding of 
the Cqurts below in favour of the respondent, which is supported by sufficient 
evidence. . ia 

In the result, the second appeal fails and is dismissed but in the circumstances 
without costs. ` 

V.S. _. Appeal dismissed. 


~ 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. JUSTICE ViswANATHA SASTRI. 


Tulabandu Basavayya alias Chinna Basavayya .. Petttioner* 
D. 
Sri Sri Satyabhigna Theerthaswamulu Varu (deceased) Trustee and 
: worshipper of Sri Ramachandraswami and Head of the Uttaradi 
Mutt by his power-of-attorney agent Markapuram Srinivasa- 


charyulu and another .. Respondent. 

Madras Estates Land Act (I of 1908, as amended by Act II of 1945), section 3 (2) (d)—Explanation (1) 
—Inam when an estate.” ‘ 

The question whether an inam grant satisfies the terms of Explanation (1) to section 3 (2) (d) 
of the Madras Estates Land Act must be decided primarily on a conftruction of the original ty 
if it is forthcoming, or, from the title deed issued at the time of the inam setlement. If it is En 
therefrom that the grant in terms was of a named excluding minor inams and communal 
porambokes and not merely of an extent of lands situated in a village falling short of the ini 
area of the Explanation (1) would be attracted. Madras Act II of 1945 had not the effect 
of converting or into major inams but was merely intended to restore the conception of minor 
inams as it prevailed before the decisions in Ademma v. Si Thirtha Swamwarw, (1943) 2 
M.LJ. 289 and Soori Reddi v. Agnihothredu, (1943) 2 M L.J. . Even after the Amending Act, 
if it is shown that an inam grant did not the O aT other than lands 
granted on service or other tenure and communal porambokes, the inam d not be an estate 
within section g (2) (d). 


Where lands are granted to the Swamigal of a Mutt for the Nitya Naivedya Desparadhana of 
particular deity and which are Social ag Deca lands and conker free of any quit eat 
at the timo of the inam settlement, it cannot be said that tho lands are held on service ten and 
therefore taken out of the category of “ ryoti ” land under section 3 (16) (a) of the Act. The lands 
vest in deity as owner, the Mutt Swamigal being merely the manager for the timeo being. There is 
no grant to any person as remuneration for any designated service to be rendered by him and his 
successors, to the deity. 

Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the order of the Court of ‘the Sabordinats udge, Tenali,- 
dated 29th August, 194 , in G. M. A. No. 8 of 1946 (O. S. No. 318 of t944, District 
Munsiff’s Court, Tenali) etc i . . 

K. Kotayya and K. Ramamurthi for Petitioner. 

B. V. Ramanarasu for Respondents. 


The Court delivered the following 


Jopvewenr.—These three civil revision petitions arisc out of three suits instituted 
in the Court of the District Munsiff of Tenali, by the head of the Uttaradi Mutt 
as trustee of a religious endowment, for the recovery of lands in the Possession of 
the defendants in the respective suits. The averments in the pleadings, the issues 
raised and the evidence adduced are common to the three suits which were tried 
together and decided by a common judgment, both origi and appellate. The 
lands in suit are situate in Devarapalle agraharam. e plaintiff’s case was that 
the defendants in each of the three suits were his lessees whose term had expired 
but who, nevertheless, continued in possession of the lands under an untenable 
claim of permanent occupany rights. The defendant contended that the lands 
in the suit were “ ryoti ” lands situated in an “ estate’? and that they had therefore 
acquired occupancy rights therein under section 6 (1) of the Madras Estates Land 
Act, hereinafter referred to as the Act. They also pleaded that the civil Court 
had no jurisdiction to try the suits. The learned District Munsiff upheld the plea 
of the ts and returned the plaints in the three suits for presentation to 
the revenue Gourt. On appeal the learned Subordinate Judge reversed that 
decision and directed the lower Court to proceed with the trial of the three suits 
holding that-the lands in question were not ryoti lands and that the suits for the 

jectment of the tenants of those lands were cognizable by the civil Court. The 
efendants in the three suits have preferred these civil revision petitions against 
the decision of the appellate’ Court. 
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The point involved in these civil revision petitions and on-which the rights of 
the parties depend, is whether the lands in suit are “ ryoti” lands as defined in 
section 3 (2) D of the Act, and that question again depends upon whether the 
Devarapalle agraharam granted in inam to tho ecessor-in-title of the plaintiff 
is an “estate” as defined in the Act. According to the plaintiff this point is 
concluded in his favour by the decision of a Bench of this Court in Ademma v. 
Satpadkyana Thirtha Swamivaru, which dealt with other lands of the same character 
situated in the same vi . The plaintiff was a party to that decision but not 
the defendants, and therefore there is no question of ris judicata. According to the 
defendants, Madras Act II of 1945 was enacted in order to supersede the decision 
in Adsmma v. Satyadhyana Thirtha wamivaru’ and the matter is nqw res integra to be 
decided on the evidence in this case: . 


Section 3 (2) (d) of the Act declares that an inam grant is an “ estate ” if the 

Oe GPa ls andl be ee ee 
Coert, It is a matter of common knowledge that whole inam villages or 
major inams as they were called, were alone brought under the purview of the 
Act but not grants of portions of a village styled as minor inams. In many cases 
it was found that though the grant was stated to be of a named village described 
by boundaries, small areas situated therein which had already been granted away 
on service or other tenure, were not included in the grant. In some cases poramboke 
lands set apart for the use of the village community were excluded from the inam 
grant of a village. Inam villages of this description were also regarded as “ estates ” 
and the tenants of “ ryoti ” lands in such villages were considered to have acquired 
permanent rights of occupancy under the Act. In Narayanaswami Naidu v. Subra- 
manyam*, the distinction between major and minor inams was brought out in these 
terms : 


z~ “ The definition in sub-section (2), clause (d) (of section 9) was obviously intended to exclude 


^ . from the definition of ‘ estate’ what are known as inams, namely, extents of land in 


fp Particular village as contrasted with the grant of the whole by lts boundaries. The latter 
are known as ‘ whole inam ‘vi ’. The existence of ‘minor ’ in whole inam vi is 
very common and if these inam vi do not come within the definition of ‘estate’ almost the 
aram, shrotriem and mokhasa villages will excluded. This certainly cannot have been 


rendered to the village or to the owner.” 


Besides the minor inams granted on service or other tenure referred to in the 
passage above cited, there might be communal porambokes such as streets, pathways, 

ouse-sites, threshing floors, tanks, cremation grounds, etc., which might have 
been excluded from the inam grant of the village. Even if porambokes of this 
kind had been included in the grant, the inamdar would hold ren only as trustee 
for the community and not as his absolute property. Therefore the law was under- 
stood to be that the omission of these minor inams and communal porambokes 
from grants of an inam village, did not make the grant any the less a grant of the 

i if the rest of the area of the village had been granted to the inamdar. The 
decisions in Ademma v. Satyadhyana Thirtha Swamivaru) and Soori Reddi v. Agrnthothrudu® 
took the view, for the first time, that a grant of anything less than the entire area 
of a village, as for instance, by the exclusion of minor inams or porambokes from 
the poh make pa inam a minor inam and therefore take it outside me 
purview o Act. Evidently, the decision in Narqyanaswami Naidu v. Subramanyam 
was not placed before the learned Judges of the Division Bench that decided the two 
later decisions above referred to. 


The Legislature promptly superseded these two decisions by passing Act IÏ of 
1945 which added Explanation (1) to section 3 (2) (d) of the Act in these words : 


“ Where e grant as an inam is expressed to be of a named tho area which forms the subject 
matter of te au shall be deemed to be an estate notwi that it did not include certain 
lands in the ¢ of that name which have already been granted on service or other tenure or been 


for communal purposes, ” 
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It is the effect of the Amending Act on this case that falls to be decided. Explana- 
tion (1) to section g (2) (d) states that if an inam grant is expressed to be of a named 
village then, notwithstanding the non-inclusion of minor inams or communal 
‘ in the grant, the inam would be an estate. The question whether an 
inam satisfies the terms of Explanation (1) to section 3 (2) (d) must be decided 
primarily on a construction of the original grant, if it is forthcoming, or, from the 
title deed issued at the time of the inam settlement. Ifit is shown therefrom that the 
grant in terms was of a named village excluding minor inams and communal 
porambokes and not merely of an extent of lands situated in a village falling short 
of the ee e of the village Explanation (1) would be attracted. Madras 
Act II of 1945 not the effect of converting minor into major inams but was 
merely intended to restore the conception of minor inams as it prevailed before 
the decisions in Adsmma v. Satyadhyana Thirtha Swamivaru1 and Soori Reddi v. Agni- 
hothrudu®, Even after the Amending Act if it is shown that an inam grant did not 
comprise the entire area of a village other than lands granted on service or other 
tenure and Communal porambokes, the inam would not be an estate within sec- 
non g (d). If for instance in a pre-settlement inam grant by a Zamindar 
(which is the present case) some lands, cultivated, uncultivated or waste, situated 
in a village had been retained by tho zamindar for his own use or enjoyment and 
“estate ” within section 36) (d) as amended by Explanation (1). As pointed out 
in Venkanna v. Lakshmipathiraju?, from the use of the word Agraharam in a grant, it 
cannot be implied that the grant was of the whole village when there are “‘ other 
lands in the village ” not included in such grant. The expression “ other lands 
in the village ” meant lands other than minor inams and communal porambokes, 
which however, were not included in the grant, This decision was given after the 
enactment of Explanation (1) to section g (2) (d) of the Act and it applies to the 
present caso as I shall presently show. oes 


The original grant as well as the inam title deed not being available to show 
whether the grant was expressed to be of a named village, we have to look to thè 
other evidence to find out the nature and extent of the inam grant. The evidence 
consists of an extract from Ram’s register prepared some time about the year 1800, 
the inam statement and extract from the inam register of 1861, and two maps of 
1892 and 1920 respectively.: In Ram’s register the village is described as Devara- 
palle and the year of the inam t is stated to be fasli 1173. No further 

i are stated as regards the area of the village or the extent of the inam grant. 
There is no reference to any minor inam. This register was taken into consideration 
at the time of the inam settlement and formed part of the material on which the 
conclusion of the Inam Commissioner was based as would a from the extract 
of the inam register filed in this case. The inam statement the extract from the 
inam fair register, however, furnish valuable and authentic information about the 
nature and extent of the origi t and it is to these documents that I attach 
great importance. ` The inam settlement of this village took place in 1861. The 
original t had been lost even-then. Neither the area nor the boundaries 
specified in the original grant could therefore be ascertained and the column appro- 
priate to these particulars according to the original grant was not filled in the 
inam register. ‘The gudikat (total extent) of the village was stated to be 6-6 buchelas 
or 158 acres, 22 cents out of which an extent of one kuchela or 25 acres 10 cents 
was savaram or seri land under Government, i.e., ryotwari land, an extent of o. 4 
kuchela or 5 acres 6 cents was a minor inam and the balance of 128 acres 6 cents 
was the extent of the inam ted to the predecessor of the plaintiff. It appears 
from pages 320 and 321 of Krishna District Manual that the zamindar who 
made the inam grant fell into arrears of pei and the Government attached and 
sold his lands and purchased them in 1846. Among the lands so purchased by the 
` Government must have been this extent of 1 Kuchela or 25 acrés 10 cents retained 
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by the zamindar as his savaram or seri, that is to say, as his own private land in the 
village of Devarapalle agraharam. After the purchase by the Government 
it became a ryotwari land and it is described in the inam settlement as savaram 
land under the Government and in the inami register as seri. It follows that the 
inam grant in this case was of an area comprised in a village which was less than 
its total area (excluding minor inams) by 25 acres 10 cents representing the 
savaram or seri land. In other words the grant was not of a village even under 
Explanation (1) to S. 3 (2) (d) of the Act. Exhibits D-3 and D-4 are plans 
prepared in 1892 and 1920 to show blocks of zamindari lands or inam lands within 
zamindaris, which were under wet cultivation, locally known as mamool wet. 
Evidently these plans were prepared in order to fix the lands which are entitled 
to a right of irrigation from existing sources before the Government undertook the 
construction of new irrigation works of the Krishna river systerh. These maps 
do not throw any light on the nature or extent of the original grant. There is no 
evidence that Devarapalle agraharam is designated asa vi in the revenue 
accounts or that there are separate revenue accounts for the e, maintained 
by akarnam. JI therefore agree with the opinion of the learned Subordinate Judge, 
that neither at the time of the original grant nor subsequently was the extent 
of 128 acres in Devarapalle agraharam granted to the plaintiff’s predecessor treated . 
as a ; 

In this view it is unnecessary to consider at length the other contentions raised 
by the learned advocate for the respondent but I shall briefly advert to them. 


Mr. Ramanarasu argued that the extent of 5 acres 6 cents shown as minor - 
inam in the inam register extract was a nal inam and could not be said to be 
lands held on “service or other tenure ” within the meaning of Explanation (1) 
to section 3 (2) G of the Act. There is no authority on this point beyond a passing 

anchapagesa Sastri, J., in Suryanarayana v. Venkatadu, to the effect 
that personal inams might fall within the category of lands held on service or other 
tenure within the meaning of Explanation (1) to section 3 (2) (d) of the Act. In 
this case, Bre oe ee eae UANO of the cient oi gada cents was originally 
granted by the zamindar and it is probable that he reserved a right of resumption 
or a right of reverter on failure of the tee’s heirs. Co ently it might be 
said that there was some kind of tenure in respect of the original grant of the inam 


. though not a service tenure. It is, however, unnecessary to express a final opinion 


on this point in view of my decision on the main question. : 

The last contention of Mr. Ramanarasu, the learned counsel for the respondent, 
was that the lands in-question which were granted to the Uttaradi Mutt Swamigal 
for the Nitya Naivedya Deeparadhana of Sri Ramachandraswami and which were 
described as Deyadayam lands and confirmed free of any quit rent- at the time of 
the inam settlement, were lands held on service tenure and therefore taken-out of the 
a of “ryoti” lands under section Boe (c) of the Act. This contention 
is wholly untenable. The lands vest in deity as owner, the’ Uttaradi Mutt 


-> Swamigal being merely the manager for the time being. There was no grant to 
` any. person as remuneration for any designated service to be rendered by him and; 
- his successors, to the deity. ‘The income of the lands is to be appropriated to the 


daily worship of the ge coe both the income and the corpus belorig to.and vest 
in ‘fie deity as owner. deity is a juristic person capable of holding property 
and the deity cannot be said to be rendering service to itself.. -The ent of the 
learned counsel has been conaistenitly ejected is decisions of this Court, both reported 
and unreported, on which I am unable to lay my hands at the moment. £ agree 
With phe judgment of the learned S inate Judge and dismiss these civil revision 
petitions with costs. aes Se eke) ETa 

V.S. ` Petitions dismissed. 


“ igre 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
: Present :—Mr. Justice Raauava Rao. 
Patur Venkataseshayya .. Appellani* 
. ; 2 


Dubagunta Subrahmanyam and others .. Respondents. 
Limitation Act (1X of 1908), Articles 120 and 62—Applicasilily—Sut for recovery of a certain sum of 
said to represent the pleintiff’s share of the sale proceeds of a site purchased in the name of the defendant by 
the defendant and ths Hambs father—Lrmitation. 

. The plaintiff’s mit was for of a certain sum of money said to represent the paintis 
share of the sale proceeds of a site pu by.the first defendant and the father of the plaintiff in 
the name of the firat defendant only. Ths properties sold were two items, one sold in August, 1938, 
and the other in February, 1939. The suit was laid on 8th December, 1944. 

Held, on account of the jural relationship between the parties r renilting truet can be postulated 
and any claim based on such relationship must be treated as excluded from Article 62 and must be 

ht under Article 120 of the Limitation Act. It cannot be said that where an account is not 

called for the suit must necessarily be treated as one falling under Article 62 and therefore not being 
within Article 120. 

Case-law discussed. 

It cannot be said that a suit Sled within six years from the date of plaintiff’s knowledge of the 
sales by the plaintiff will be in time. 

0. R. M. O. N. S. P. Firm v. Nagappa Chettiar, (1941) 1 M.L.J. 393 : L.R. 67 L.A. 448: I.LR. 
1941 Mad.. 175 (P.C.), explained. $ 

Ramasesh v. Tripwrasundari Cotton Press, Begweda, (1925) 50 M.L-J. ; LLR 49 Mad. 468 
(E.B.) and Hussain Alı v. Bagwir Alt, (1945) 2 M.L.J. 422 : LLR. (i946) Mad. 423, considered. 

. Accordingly the claim in of the salo of February, 1939, is within time though in respect 
of the sale of August; 1998, it is barred. , 

Appeal against the decree of the Court of the Subordinate Judge of Nellore, in, 


: P 
A. S. No. 234 of 1946, preferred against the decree of the Court of the District ' 


Munasiff-of Nellore in O. S. No. 860 of 1944. , 
K. Uniamaheswaram and B. Srinivasamurthi for Appellant. ` - 
D. Narasaraju and K. B. Krishnamurthi for Respondents. 
The Court delivered the following 


Joupowenr.—The appellant before me was the plaintiff in the original suit which 
has been dismissed by the trial Court as well as on appeal. The suit was for recovery 


of a certain sum of money said to represent the plaintiff’s share of the sale proceeds ` 


of a site in Mambalam purchased by the first defendant and the father of the plaintiff 
in the name of the first defendant only. The properties sold are two items, one sold 
in August, 1938, and the other in aoe? h 1939. The suit: was laid on 8th 
December, 1944. The Courts below have applied Article 62 of the Indian Limitation 
Act to ‘the suit.claim and held it to .be beyond time. They have also held that 
even if Article 120 applied the suit would be in time with reference to the plaintiff’s 
share of the proceeds of sale of February, 1939, only and not with reference to the 
share of the proceeds of sale of August, 1938, and that the reliance placed by the 
plaintiff upon Exhibits P-4 and P-4 (a) as saving the bar of limitation with refe- 
rence to the sale proceeds of August, 1938, was of no avail, for the reasons that the 
acknowledgments were in the nature of statements addressed not to the 
plaintiff but to a third party, and that they were not sufficiently clear as acknowledg- 
ments of a subsisting liability within section 19 of the Indian Limitation Act. 
`- It-is common ground that Article 120 of thé Indian Limitation Act cannot 
apply to .the case unless the applicability-of Article 62 stands excluded. 
The choice’-is between these two Articles only, and there is no other Article of 


the Limitation Act for me to consider. Mr. Umamaheswaram contends that the - 


view of the Courts below that Article 62 of the Limitation Act applied to the case 
is erroncous. His point is that this is not the case of a suit for money had and 
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received at all but for the enforcement of an equitable right which his client has 
to monies in the hands of benamidar. If that 1s the true jural relations between 
the parties underlying the suit claim, says counsel, the case falls directly 
within the ruling of a Full Bench of this urt in Karanamurthy v. Ramanatha1. 
The ent is sought to be controverted by the learned counsel for the 
re ent on the ground that the relationship between the parties here is purely 
and simply that of co-sharers, and that there is no fiduciary or quasi-fiduciary 
relationship on the part of the defendant towards the plaintiff such as would 
render Article 120 of the Limitation Act applicable. 


Mr. Narasaraju contends that the word “ benami ” in relation to a case like 
the present is a misnomer, because this is not a case of the whole property belonging 
to one standing in the name of another but only of property standing in the name 
of one person on behalf of himself and another. In itself I do not find anything 
about the word “ benami’’ which renders it apposite to the one case but not to 
the other. ‘ Benami” after all means nothing more than name-lending and there 
may well be name-lending in regard to a part of the property comprised in a deed 
as well as in regard to the whole of it. Anyhow, whatever the appropriateness 
. of that label may be in relation to the case on hand, there is no doubt but that this 
is a case in substance, within the meaning of section 82 of the Indian Trusts Act 
occurring in Chapter IX headed “ of certain obligations in the nature of trusts”, 
of property transferred to one person for a consideration paid or provided by another 

n as to part of such property undivided though it may be by metes and bounds 

etween the parties for whose benefit the transfer has taken place. I do not find 
any adequate reason for restricting the word “ property ” which occurs in section 82 
to property as a whole and not holding it to be applicable to property in part. 
The E AA between the parties before me is in essence this: that so far as 
the interests of the other persons who contributed their portions of the considera- 
tion for the purchase of the properties are concerned these interests are held by the 
first defendant under the sale deed in his favour as for the benefit of those other 
ns. So also the proceeds of sale attributable so far as may be to such interests. 
¢ obligation sought to be enforced is, in my opinion, therefore obviously an equit- 
able obligation traceable to a resulting trust as it is called in English law, the rule 
as to which is stated by Eyre, C.B., in Dyer v. Dyer*, and iterated by Farwell, L.J., 
in his judgment in the Court of Appeal in Re Venture*, as follows: -~ 

“ The clear result of all the cases without a single exception, is, that the trust of a legal estate, 
whether freehold, copyhold or leasehold ; whether taken in the names of the purchaser and others, 
jointly, or in the names of others without that of the purchaser, whether in one name or several, 
whether jointly or successive, results to the man who advances the purchase-money ; and it gocs on 
a strict analogy to the rule of the common law, that where a feoffment is made without consider- 
ation, the use results to the feoffer.” 

But then, it is contended by Mr. Narasaraju that the law as laid down in 
Hussain Ali v. Baquir Ali*, (Leach, C.J., and Rajamannar, J.) directly governs the 
present case. To reproduce the facts of that case from the headnote which correctly 
expresses them ; 

“ The estate of a Mobamedan who died in 1917 included a casurina plantation which was sold 
in 1921 in accordance with the wishes of the majority of the heirs. The person who sold the property 
acting with the consent of the majority of the heis handed over the sale proceeds to the defendant 
with instructions to distribute the money among the heirs in accordance with their respective interests, 
The defendant paid some of them but he did not pay the plaintiff. The plaintiff who stated that be 
did not become aware until 1940 of the fact that the money was in the hands of the defendant, sued 
to recover his share in the sale proceeds.” 

On those facts, the Court held that the receipt of the sale proceeds by the defendant 
for. the purpose of distribution among the heirs did not constitute an express trust 
and that section 10 of the Limitation Act was not applicable to the case. The 
Court further held, and that is the material part of the decision for the present 
case, that the suit was governed by Article 62 and not by Article 89, 120 or 123 
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of the Limitation Act, and that the suit was barred by limitation. In such a case, 
it is laid down that the starting point of limitation is the date when the defendant 
received the money and that the date of the plaintiffs knowledge of it is immaterial. 
That was a case in which the defendant who received the proceeds of the sale from 
the heir who sold the Property with instructions to pay over the proceeds to the 
co-heirs could well be regarded as a person who did so for the plaintiff’s use as well 
as the use of the other heirs in the parts in which they were entitled to the proceeds. 
The defendant in the present case does not occupy such a position, and the 
proceeds that he holds, he holds in the capacity of arer, pure and simpliciter. 


The relevancy of a Full Bench ruling of this Court reported in Yerukola v. 
Yerukola!, to such a case has also been debated before me at some length. There, . 
three brothers, members of a joint Hindu family, became separated. Arbitrators 
were appointed to divide the properties by metes and bounds but only some of 
them were so divided, and the rest remained in the hands of the different members, 
who collected outstandings from debtors and rents from tenants. In a suit brought 
by one of the brothers against the others for partition and account, it was held 
that the properties remaining undivided were held by the brothers as tenants- 
in-common, that the Article of the Limitation Act governing the claim for an 
account and share of the moneys and rents and profits collected was not Article 109 
or 127, but Article 120, unless from the facts of the case, it could be inferred that 
the person receiving the moneys and rents and profits acted as the agent of the 
others, in which case Article 89 would apply. It was also further held that Article 62 
was not applicable as a suit for money had and received would not lie by one tenant- 
in-common against another who had received more than his share, the appropriate 
remedy in such a case being an action for an account, in which all just allowances 
could be made. 


Dealing with Article 62, Schwabe, C.J., observes, at page 659 of the Report : 

‘ Article 62 relates to suits for money payable by the defendant to the plaintiff for money received 

by the defendant for the plaintiff’s use. “these are technical terms of the law of England used to cover 
a t variety of cases in which it can be said that the defendant has received money which really 
belongs to the plaintiff. There is, however, one case in which that form of action would not lie in 
England and that is hy one tenant-in-common against another who has received more than his share.” 


Then, the learned Chief Justice after tracing the history of an action for account 
as between tenants-in-common in England proceeds to observe at page 660 of the 
report as follows : 

“This, in my judgment, is in itself a sufficient ground for holding that Article 62 has no appli- 
cation to this case, it being quite impossible to say that any particular debt or rent or profit, or any 
part of either, was received for the use of any particular tenant-in-common. Indeed, on partition 
any of the debts or rents or profits might be awarded ia teto to any of the tenantsin-common, and 
further, in this case each of the tenants-in-common was collecting part of the common properties ot 
the income from it and no doubt incurring expenses in so doing. An action for an account would be 

te; an action for money had and i would, in my judgment, be quite inappropriate. 
view was taken in Subba Reo v. Rama Rao, in which it was held that Article 120 and not icle 

62 applied in similar circumstances.” 
` Referring to Subba Rao v. Rama Rao? again and to Venkata Reddi v. K Reddi? 
of the Report the learned Chief Justice further observed that it was held there 

“that Article 62 does not apply to transactions in which the defendant is not under a mere 
duty to hand over the moneys which he has received but has other duties as well in respect of it.” 


Of the passages quoted above the learned advocate for the appellant stresses the 
first as in his favour while the learned advocate for the respondent emphasises 
the second and the third. : 


Then again in Kumaraswami Sastri, J.’s judgment in the Full Bench case 
there are two passages in immediate succession to each other to be found at page 674 
of the Report on the first of which reliance is placed by the learned counsel for 
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the appellant, while on the second reliance is placed by the learned advocate for 
the respondent. The first passage js as follows : 


: “In Umardaras Alı Khan v. Wiltyat Ali Khan}, it was held that a suit hironiglit b some of the heirs 
to recover from the widow of a deceased Muhammadan a sum of money her on account 
of a mortgage debt due to the deceased was governed by Article 120 of the second schedule to the 
Indian Limitation Act.” 

The second passage runs as follows : 

‘In Venkata Reddi v. Kuppu Reddi*, Article 120 was applied to a suit for partition as regards the 
income derived from the joint properties. Wallis, C.J., observed : 

‘The next question is with regard to the period of limitation, within which the plaintiff is 
entitled to recover the income from the defendants, in ect of the portions of the properties which 
ought to have fallen to his but which were enjoyed by them. It has been contended that the 
case i poverged by Article 62 which applies to a suit ns., for money payable by the defendant to the 

laintiff for money received by the defendant for the plaintiff’s use. Tre scope of this Article in cases 

the present has been considered in Subba Rao v. Rama Rao*, where it has been pointed out that it 

does not apply to transactions in which the defendant is not under a mere duty to hand over the 
money which he had received, but has other duties as well in respect of it.’ ” 

I have carefully considered the argument on either side in this particular, 
and I have further looked into the case in Subba Rao v. Rama Rao? myself. That 
was a case in which the facts as stated in the headnote were as follows : 

“ The plaintiff and the defendant were co-sharers in a Jagbir of which the latter was appointed 
by the Government as manager. The former sued the latter in the District Munsiff’s Court for bis 
share of the net income due for the year 1912, but the plaint was returned for presentation to the 
proper Court as the valuation of the suit exceeded the pecuniary limits of the jurisdiction of the said 
Court ; the plaintiff did not re-present the plant in any Court, but subsequently instituted the present 
suit in 191g ın the District Court for an account and recovery of hss share of income due from the 
years 1905 to 1907. The defendant pleaded that the suit was barred by lmitation and by Order 2, 
Tule 2 of the Civil Procedure Code.” 

On those facts it was held by the Court (Abdur Rahim and Srinivasa Ayyangar, 

.), that the suit was not b either way, and so far as the bar of limitation 
1s concerned, the learned Judges held that the suit was one for an account which 
was governed by Article 120 and not Article 62 of the Limitation Act. It will 
be seen from a careful study of the judgment of Abdur Rahim, J., in that case that 
the learned Judge, referring to Article 62, observes that the action contemplated 
thereby is a well-known form of action and that the Article applies in cases where 
a definite sum of money has been received by the defendant, which the law 
says he must hold for the use of the plaintiff. Then again it will be seen from 
the judgment of Srinivasa Ayyangar, J., in that case that the learned Judge first 
defines the jural relationship between the parties as follows: 

“í The jural relationship between the plaintiff and the defendant is not disputed. Both of them 
are beneficially interested and are owners beneficially of a certain jaghir. But the defendant is the 

n who is constituted the manager. As manager he is entitled to collect the rents and revenue 
of the jaghir and bound to account finally for the collections and disbursements. The plaintiff 
cannot claim a share ın each individual collection nor can he clam any particular sum at the time 


of collection from the defendant. All that heis entitled to is an account technically so called. 
Whether that account is to be rendered once a year or when demanded makes no difference.” 


. Then again referring to Muhammad Habibullah Khan v. Safdar Husain Khan‘, it is 
said by the learned Judge that that case seems to be precisely in point and that 
he would follow it, although he thought the jural relationship between the plaintiff 
and the defendant was scarcely that of a resulting trust. 


From the quotations made by me from that case it seems to me perfectly clear 
that while where an account is asked for which is itself the essence of an equitable 
action the case must undoubtedly be treated as falling within Article 120 and as 
being outside Article 62 it does not follow that where an account is not called for 
the suit must necessarily be treated as one falling within Article 62 and therefore 
not being within Article 120. The essence of the matter to my mind appears 
to be the precise jural relationship between the parties. Where as here on account 
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_of the relationship a resulting trust can be postulated it follows that any claim 


based upon such relationship must be treated as excluded from Article 62 and 
must be brought under Article 120. It is true as pointed out for the respondent 


` that where there are not many items of collection by the defendant which constitute 


the subject-matter of the action, the term “ account” may not seem to be quite 
so fit and necessary an expression to employ in relation to the relief asked for as 
otherwise it may be. The inapplicability or applicability of Article 120 in my 
opinion cannot and does not however depend upon whether there is only one 
item or there are more items than one constituting the subject-matter of the relief 
asked for. Nor can it be said that in every case in ‘which after the collection is 
made nothing more need be done by the defendant than to pay up the share of 
the amount to which the plaintiff is entitled, the action for such share stands neces- 
sarily attracted by Article 62. As I have already observed, the obligation sought 
to be enforced in the present action is obviously an equitable obligation traceable 
to a resulting trust as it is known to English law, and the case must be treated 
as governed by Article 120. The fact that Subba Rao v. Rama Rao1, has been 
referred to in terms of approval by the learned Judges of the Full Bench who decided 
Yerukola v. Yerukola’, or that it has been disti ed in the manner in which it 
has been done by Wallis, C.J., in the case in Vi Reddi v. Kuppu Reddi?, does not, 
in my opinion, justify the contention on behalf of the respondent that the present 
case is governed by Article 62. In addition to the case of Muhammad Habibullah 
Khan v. Safdar Husain Khan‘, discussed by Srinivasa Ayyangar, J., in Subba Rao ~v. 
Ram Rao1, I may also draw attention to the case in Umardaraz Ali Khan v. Wilayat 
Ali Khan’, already referred to in the passage quoted from Kumaraswami Sastri, J.’s 
judgment in the Full Bench case in Yerukola v. Yerukola?. 


Article 120 being the Article therefore applicable to the case on hand, J am 
next to consider the argument of Mr. Umamaheswaram that the claim is in time 
in respect of the proceeds of sale of August, 1938, as well as of February, 1939, 
because the suit is within six years from the date of his client’s knowledge of the 
sales which according to learned counsel gives his client the right to sue and is 
therefore the terminus a quo of columnjof 3 of Article 120. In support of this, reliance 
is placed by learned counsel upon the ruling of the Privy Council in O. Rm. O. M. 
Sp. (Firm) v. Nagappa Chettiar’. The first paragraph of the headnote to the report 
of the Privy Council decision no doubt points out that the decisions in India have 
established a rule of limitation under Article 120 by which the plaintiff in cases 
to which the rule applies cannot be debarred of his remedy unless with the know- 
ledge of his rights he has been guilty of delay. The true spirit of this part of the 
headnote is liable to be misunderstood unless attentions ia also directed to what is 
said in the second paragraph, namely, 

“ Therefore where an action is brought on the ground of fraud, misconduct or mistake on the 
part of the defendant, the right to sue is deemed to accrue under that article at the time when the 
plaintiff comes to know of the fraud, misconduct or mistake in question and time will begin to run 
against him only from the date of knowledge.” sat 

Here we are not concerned with any case of fraud, misconduct or mistake on 
the part of the defendant. The proposition in its generality which is sought to 
be extracted by the learned counsel for the appellant from that part of the judg- 
ment which has reference to the first paragraph of the headnote cannot be counte- 
nanced, as the judgment of Sir George Rankin has to be read and appreciated as 
a whole in connection with the facts of the case which have reference to the second 
paragraph of the headnote. The proposition relied on has to be taken in conjunc- 
tion with and cannot at all be divorced from the facts and circumstances of the case 
which led to the observation of His Lordship at page 405 which alone enters into 
the first paragraph of the headnote to the ruling. 





I1. (1916) 30 MTA: 1: LLR. 40 Mad. 291. 4 (1884) LL.R. 7 All. 25. - 
2. (1922) 42 M. icc Pee G DN 45 Mad. à 1897) I.L.R. 19 All. 169.. 

648 (F.B.). ._ (1941) 1 M.L.J. 393: LR. 67 IA, 
3. (1920) 13 LW. 260, 448; TLRS (1941) Mad. 175 (P,G), 
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Reliance is next placed by the learned advocate for the appellant on the ruling 
of a Full Bench of this Court reported in Rameseshayya v. Sri Tripurasundari Cotton 
Press, Bezwada1, which contains the observation at page 479, that, 

“It is quite true that in cases where the y aggrieved is ignorant of the facts the time will 
only begin to run, not when the money was in fact received by the defendant, but when the plaintiff 
first became aware of it.’ 

The soundness of the observation has been discussed in Hussain phi v. 

Ali?, to which reference has already been made by me in the a Siete 
in delivering the judgment of the Court in this latter case observes thus at page je 
of the Report : 

“ That case was decided by the Full Bench and the other members of the Court concurred in the 
judgment delivered by the learned Chief Justice. If for the purposes of that case it was necessary 
for the Court to consider and decide the question whether knowledge was a factor we should be 
bound to follow the judgment of Coutts-Trotter, C.J., but it is obvious that it was not necessary fer 
the Court to consider this quation, s aad me paige in in the judgment on which the plaintiff relies can 
anly be regarded as constitu The judgment gives no indication on what the 
asscttion was made and nothing cuca said in the course of the arguments which convinces us that 
it is right. As the Privy Council has on more than one occasion had to point out, the Court is not 
concerned with the hardship of the case. It must have regard only to the wording of the statute.” 

I respectfully agree with these observations, and although in the case in which 
they were made Article 62 was the Article held to be applicable which is not the 
one that can apply to the present case I am of opinion that the same considerations 
cannot but enter into the application of Article 120, which is the relevant Article 
here, to the case on hand. 


Nor am I impressed by the argument that the bar of Limitation in regard to 
the claim for the plaintiff’s share of the proceeds of sale of August, E 38, stands 
saved by the acknowledgment to be found in Exhibits P-4 and P- . I have 
carefully considered the language of the alleged acknowledgment, mat ve come 
to the conclusion that although the Courts below may have been wrong in the view 
taken by them that an acknowledgment addressed to a third party is of no avail 
as save limitation, they are right in their view that the language does not contain 

so unequivocal as is requisite for an effective acknowledgment under 
the Indian Limitation Act. 

The result is that the decree of the Courts below must be modified by decrecing 
to the plaintiff a half of the suit claim with interest being his share of the proceeds 
of sale of February, 1939, with reference to which alone the present suit must without 
doubt be treated as in time if Article 120 is to be applied, as I have held that it 
` must be, to the present case. The parties will pay and receive proportionate costs 
right through. 

K. S. — Appeal allowed in part. 

IN THE HIGH COURT OF JUDICATURE. AT MADRAS. 


PRESENT :—MakR. Justias GovinpA MENON AND MR. Jusrior BASHEER 
Anwep SAYEED. 


Balasundara Pavalar Petitioner.* 


di Gouid aula tae a Gare ease a ae 
Even during the pendency of an appeal, different ee and circumstances may arise which 
may necessitate or justify the granting of bail even though an earlier application for bail has been 
dismissed. The proper wa f Iooking at the maintainability or otherwise of a second spphcauon 
ippa i is 


for bail pending ana to consider it in the same nr way as è second application tor Tor aty of 
execution of a decree pending an a under Order 45, rule 1, of the Code of Civil Procedure. 
There is no provision in the c of Civil ure, which prohibits the filmg of successive 
aa for stay or for successive interlocutory applications pending g suit. Section 11 and the 


rinciples of res judicata do not apply to such applications ; but Courts are very reluctant if 

Bot Ta to grant the same relief when once the same has been rejected on an earlier occasion. 

. There is no prohibition against the entertaining of a second application for bail pending an appeal, 
when an ier application has been rejected. 





1, (1925) 50 M.L.J. 520: ILL.R. 49 Mad. 2. (1945) 2 M.L.J. 422: LL.R. [1946 Mad. 
423, 


(F.B.). 
as * Cri, M, P, No. 1695 of 193a, goth August, 1950. 
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Petition Praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue an order directing release of the petitioner 
herein on bail pending C. A. No. 494 of 1950, preferred to the High Court against 
the judgment of the Assistant Sessions Judge of Kumbakonam of the Court of 
Session of the West Tanjore Division in S. C. No. 35 of 1950. 


V. V. Srinivasa Asyangar, P. S. Sarangapani Ayyangar and V. R. Venugopal for 
Petitioner. : 


The Assistant Public Prosecutor (A. S. Sivakaminathan) on behalf of the State. 
The Order of the Court was made by 


` Govinda Menon, 7.—The petitioner herein was the fourth accused in S.C. No. $5 
of 1950 on the file of the Court of Session of the West Tanjore Division and 
was convicted under section 401, Indian Penal Code and sentenced to three years’ 
igorous imprisonment by the learned Sessions Judge. Criminal A No. 494 
of 1950 is inst the said conviction and sentence. This ap came on for 
admission before our learned brother Panchapakesa Sastri, J.,on 28th July, 1950, 
and notice has been issued to the Public Prosecutor under section 422 of the Clima 
Procedure Code. Along with the a petition, Criminal Miscellaneous Petition 
No. 1548 of 1950 had been p d by the petitioner praying that he might 
be released on bail pending disposal of the appeal. The anod Ja e rejected 
the bail R eae and refused to enlarge the petitioner on bail. e present 


application been presented on the 8th of this month praying that the petitioner 
may be enlarged on pen pene the disposal of the appeal. l. M. P. No. 1 

of 1950 was unsuppo by any affidavit setting forth the reasons which might 
induce the Court to release the petitioner on bail. The t application is 
based upon an affidavit wherein various reasons are all as to why the peti- 


tioner should not be kept in custody pending disposal of the appeal. When it 
came on before our learned brother Saran J» on rith August, 1950, he 
referred the matter to this Bench because in his opinion it is doubtful whether the 
Court has jurisdiction to grant bail on a second application when an earlier 
application for the same relief had been refused. That is how the petition comes 
up before this Bench. 


- According to the learned Judge, before conviction and during the enquiry 
or trial an accused person can file successive applications for bail since there 1s no 
prohibition against the filing of such applications. The provisions of law governing 
the applications for bail pending trial or enquiry are contained in sections 497 
and. of the Criminal Procedure Code whereas the power under which an 
ap te Court can release an appellant on bail pending disposal of his appeal 
is found in section 426 of the Criminal Procedure Code. c learned Judge also 
referred to a decision of this Court in Subramania Iyer v. The King Emperor’, where 
the view has been expressed that an order on an application refusing bail by this 
Court pending the trial of an accused person in a lower Court is not a “‘ ju nt 
within the meaning of clause 15 of the Letters Patent. The learned Judge also 
opined that such an order would not be a judgment under section 369 of the Code 
of Criminal Procedure. Such being the case, in the opinion of the learned Judge 
section 369, Criminal Procedure Code, would not be a bar to a fresh application. 
Tho learned Judge did not express any opinion as to whether a subsequent appli- 
cation for bail is an attempt to review a previous order and as this is a matter of 
importance, the reference has been made to this Bench. 

Chapter XX XIX of Criminal Procedure Code deals with the practice and 
procedure to be followed in the matter of bail. Section 496, Criminal Procedure 
Code, lays down in what cases bail can be taken ; section 497 sets out when bail 
may be taken in cases of non-bailable offences; and section 498 relates to the 

wer to direct admission to bail or reduction of bail as well as the power of the 
High Cotirt to direct any perbil to be-adiaitted to bails in any cbc Sections 499 


—_— 








1. (1908) 19 MLL.J. 478. 
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to 502 deal with the procedure to be followed after a Court has directed the release 
of an accused person on bail. Section:426 occurs in Chapter XXXI of the Code 
relating to ap and its provisions empower an appellate Court to suspend the 
sentence or release an appellant on bail. Séction 426, clause (1), states that Pending 
an appeal by a convicted person, the appellate Court may for reasons to be record 
by it in writing, order that the execution of the sentence or order appealed agains 
be suspended, and, if he is in confinement, that he be released on bail or on his 
own bond. Clause (2) empowers the High Court to release a convicted person 
on bail even if no appeal is pending in the High Court but an ap is pending 
before a Court subordinate to it. It is now firmly well-established by a long 
course of decisions that though section 476 (1) now enables an appellate Court 
to release a convicted person on bail for reasons to be recorded by. it in writing, 
- so far as the High Court is concerned the power to grant bail is much wider in scope 
than what is contained in that section, because the second part of section 498 lays 
down that the- High Court or Court of Session may, in any case, whether there 
be ah appeal on conviction or not, direct that any person be admitted to bail. 
This means that the restrictions contained in section 497. are not applicable to a 
High Court or Court of Session, which latter Courts have the power, unfettered 
by the restrictions contained in section 497, to release an accused person, whether 
` convicted or pending trial, on bail. It is not disputed by the learned Public Pro- 

secutor that even during the pendency of an appeal, in the High Court, the power 
to release the appellant on bail need not be confined to the more restrictive provi- 
sions of section 426 (1) but can be raed in accordance with the wide language 
of the second part of section 498. 


The question, therefore, is whether a convicted person whose appeal petition 
has once rejected, can renew that application for the same relief pending 
his ‘a Somasundaram, J., seems to think that in such a case there can be 
no fresh circumstances arising for a second bail application when an earlier one has 
been rejected on the ground that it is inexpedient to release the appellant on bail. 
In our opinion, even a the Pona of an appeal, circumstances justifying the 
grant of bail may vary arise under different conditions. For example at the 
time when an application for bail is moved, the Court may think that there are no 
grounds for releasing the petitioner from custody pending the appeal. But it is 
possible that some time later, before the appeal comes up for disposal, the appellant, 
may suffer from illness which might necessitate his treatment in hospitals or other 

laces. where better facilities are available than can be got in a jail dispensary. 

such a case, it is.plain that there are fresh circumstances arising than were in 
existence at the time ofthe dismissal of the earlier application. It might also be 
that the convicted person may have to be released on bail because of the serious illness 
of a near relative, which did not exist at the time the earlier application was rejected. 
One can visualise other circumstances also. ‘Therefore, in our opinion, even during 
the dency of an appeal, different conditions and circumstances may arise 
which may necessitate or justify the granting of bail even though an earlier applica- < 
tion for bail has been dismissed. It seems to us therefore that the non-maintain- 
ability of a second application for bail cannot be rested on the fact that the same 
set of conditions would continue and enure during the whole period when an 
appeal is pending before the High Court. a 


The learned counsel for the petitioner Mr. V. V. Srinivasa Ayyangar, rests 

his argument on three different grounds. The first of them is that in the absence 
of a specific provision in the Criminal Procedure Code prohibiting a second applica- 
tion for bail, it cannot be said that a second application is not maintainable because 
any such non-maintainability should be the-necessary result of statute law ; and 
in the absence of such a provision, a second application would lie. Secondly the 
learned counsel contends that an order rejecting a bail application is not a 
final decision or a judgment on a question of fact or law. The only provision of ` 
the Code which enacts about the-finality of the judgment of a Criminal Court 

js section 369, wherein it is enacted that save as otherwise provided by the Code or 


` 
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‘by any other law for the time being in force or, in the case of a High Court established 
“by Royal Charter, by the Letters Patent of such High Court, no Court, when it 
has signed its judgment, shall alter or review the same except to correct a clerical 
error. In the,Charter of the High Court, or in its Letters Patent, there is no 
provision allowing it to alter a judgment or review the same. Therefore the learned 
counsel contends that since an order ing bail is not a judgment as contemplated 
by section 369, Criminal Procedure Code, there is nothing which prevents a Court 
from reconsidering the application for bail though, on the grounds alleged on an 
earlier occasion, the same relief has been refused. We may refer in this connec- 
tion to section 403, Criminal Procedure Code, relating to the finality of previous 
acquittals or convictions. . Section 403, Criminal Procedure Code, enacts that 
a person once convicted or acquitted, shall not be tried again for the same 
offence, nor on the same facts for any other offence. It is unnecessary to 
extract the provisions of section 403, Criminal Procedure Code and the various 
clauses and ramifications of it for it is nobody’s case that section 403 as such 
has any application to the present case. It has to be remarked that an order on 
a bail application does not finally determine the guilt or innocence of a person - 
accused or convicted of an offence. All that such an order postulates is that 
pending an enquiry or irial, and in the case of a convicted person, pending an 
appeal by him, it is not absolutely necessary that his liberty should be curtailed. 
In a case where the enquiry or trial is pending the Court may feel that 
the materials before it are not sufficient to warrant a charge that the 
accused person is ore facie guilty of the offence complained against him. 
In such a case, the Court can release him on_ bail. It might also be 
that even if there are materials for concluding that prima facie a case has 
been made out ogas an accused person, though the trial has not reached. 
its final stages, the Court may feel that the health of the person accused 
warrants his hg set at liberty ; or the Court may feel that there are other grounds 
than those already mentioned which would justify his liberty being restored to 
him pending final decision. In a case where an appeal is pending from a convic- 
tion, the. question as to whether prima facie the appellant is guilty does not arise, 
for a competent Court had y pronounced on his guilt and unless that.is set 
aside, the presumption is that the appellant is guilty of the offence. But an appellate 
Court is empowered under section 426, and in the case of a High Court or Court 
of Session, under section 498, to re an appellant for reasons other than the 
prima facie nature of his guilt. It seems to us therefore that an order on a bail 
application is Vaca ED than an interlocutory and tentative expression of the 
‘conclusion as to whe a person should be set at large pending trial, or disposal 
-of his a and nothing more. It is more or less analogous to an application 
under Order 41, rule 5, of the Code of Civil Procedure where, pending an appeal 
an appellate Court is empowered to stay“the execution of a decree passed by a Court 
of first instance against which an appeal is pending before the Superior Court. It 
has`never been doubted thatan appellate Court can entertain more than one appli- 
cation for stay. But usually when once an application for stay „has been rejected, 
the same Court would not think of granting stay except under ġa complete change 
of circumstances or, where further reasons, which were not in existence at the time 
the earlier stay application was rejected, are proved to the satisfaction of the Court. 
In our view the proper way ofiooking at the maintainability or otherwise of a second 
application for bail pending an appeal is to consider it in the same way as a second 
sao ve for stay of execution of a decree pending an a under Order 41, 

c 5, Code of Civil Procedure. There is no provision in the Code of Civil Pro- 
cedure, which prohibits the filing of successive applications for stay or for successive 
interlocutory applications pending a suit. Section 11 and the general principles 
of res judicata do not apply to such applications. But Courts are very reluctant, 
if not loath, to grant the same relief when once the same has been rejected on an 
earlier occasion. : 


On an a priori view of the matter it seems to us that there is no prohibition 
against the entertaining of a second application for bail pending an appeal, when 
38 z . . 
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an earlier application has been E But is there- anything in the Code itself 
which prevents the recurrence of applications for bail? Our attention has not 
been invited to any provision of law to that effect. Section 497 (5), Criminal 
Procedure Code, is to the effect that a High Court or Court of Session and, in the 
case of a person released by it, any other Court, may cause any n who has 
been released under this section to be arrested and may commit him to custody, 
In view of that it is clear that when once bail has been granted, this section enables 
the Court that has ted the bail, under changed conditions, whenever such 
appears, to cancel ike bail and commit the person to custody. In S ayya 
Naidu v. The Public Prosecutor!, a Bench consisting of Coutts-Trotter, C.J. and Srini- 
vasa Iyengar, J., has held that under section 497 (5) Courts are given power to 
arrest any person released on bail and therefore Courts have ample jurisdiction 
to exercise their discretion and order the re-arrest of any person out on bail, if cir- 
cumstances warrant or demand such a course. Byers, J., in The Crown Prosecutor 
v. Krishnan’, doubts the correctness ofthe opinion of Coutts-Trotter, C.J., enunciated 
in the above caset, but holds that the High Court has the power under section 561-A 
of the Criminal Procedure Code to cancel the bail allowed by it and re-arrest an` 
accused person and commit him to custody. According to ‚the learned Judge 
although section 497 (5) can have no application to the case of an accused person 
„who has been released on bail under section 498 of the Code, it is oper to the High 
Court in the, exercise of its powers under section 561-A to discontinue the order 
granting bail and commit the person to custody. It is not necessary for us to canvass 
the correctness or otherwise of the reasoning of the learned Judge in which he dissents 
from the view enunciated by Coutts-Trotter, CJ- tbough in our opinion we are 
not satisfied that the learnêd Judge was right in holding that section 497 (5) does 
not give such a power to the High Court or to a Court of Session. But in any 
case we with the learned Judge that even if section 497 (5) does not apply 
the High Court or Court of Session the power under section 561-A to cancel 
a bail order already made and re-arrest and commit the accused person to custody. 
If that were so, can it be said thatan appellate Court which has once refused bail, 
cannot reconsider a fresh application atleast for reasons other than those which 
have already been ha forward and rejected? Such a reconsideration will be 
prohibited only if the order already rejecting the bail application amourts to a 
judgment under the Criminal Procedure Code. It need ly be stated that the 
Criminal Procedute Code does not define the word “ judgment?” as is done in the 
Code of Civil Procedure. One of us had occasion to refer to it recently in the 
case reported in Surya Rao v. Sathiraju®. Reference was made there to the definition 
of “ judgment ” in Halsbury’s Laws of England, Hailsham Edition, Vol. IX, para- 
pragha 260 to 264 as meaning a final order in a trial terminating in the cOnvictior 
or acquittal of the accused. That this is the meaning of the word “judgment °” 
even under the Criminal Procedure Code is evident from the decisions quoted 
therein, viz., Emperor v. Maheswara Kondayya* and Ki ami Rao v. The King? 
as well a from the dictum of Sulaiman, J., in Hon Singh v. The Crown*s If 
by the word ‘judgment’ is understood a final order in a trial tefminating in the 
conviction gr acquittal of the accused,‘ it necessarily follows that a tentative order 
directing the release of an accused person pending the ey al his appeal by an 
appellate Court cannot be ed a “judgment” under the e. Therefore sec- 
tion 369, Criminal Procedure e, can have no application to a bail application. 


We have taken some pains to find out whether there is any procedure laid 
down under the English Criminal Appeal Act, 1907, relating to the granting of 
bail when an earlier application for bail has been rejected. Jn therules framed 
for the conduct and procedure of appeals under the Criminal Appeal Act, 1907, 
sub-rule (m) of rule 29 is as followss— 


: Ts i 22 L.W. 156. . : om (1947) F.L.J. 119: (1948) 1 MLLJ. 108 
2. 
3. 
4 








1945) 1 M.L.J. 187. - | .G.). 
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“Atan time after an appellant has been released on bail upder the Act, the Court of 
iha, If sati that it is in the interest of justice so to do, revoke the order admitting him to 

and ise a warrant ..... for his apprehension and order him to be committed to prison,” 

See page aor Archbold’s Criminal Pleading, Evidence and Practice, Thirty-first 
edition. ere are also provisions such as sub-rule G wherein power is given to 
re-arrest an appellant when the Court is satisfied that he is about to depart out of 
England or in any manner fails to observe the conditions of his recognisances on 
which he was released on bail. The rules framed under the Court of Criminal 
Appeal Act, 1907, do not in specific terms prchibit a subsequent application for 
bail when an earlier application has been rejected. = . 

By way of analogy we may refer to certain decisions of this Court laying down 

the law that where a complaint has been dismissed under section 20g or a person 

' has been discharged under section 253 in a warrant cae, the case can again be 
proceeded with on a fresh complaint because there is no prohibition against such 
a procedure. In Emperor v. Chinna Kaliappa Goundan1, a majority of three Judges 
of a Full Bench consisting of five Judges laid down that the dismissal of a complaint 
under section 203 does not operate as a bar to the re-hearing of the complaint by 
the same magistrate, even when such order of dismissal has not been set aside bya 
competent authority. That this is settled law is clear from the subsequent cases 
which have followed it, viz., Emperor v. Maheswara Kondayya*, where a Bench of 
this Court applied the principle to the discharge of an accused person under Section 
253, Criminal Procedure Code and laid down that it is competent to a magistrate 
who has discharged an accused person under section 253, Criminal Procedure Code, 
to take fresh proceedings against the person so discharged in respect of the same 
offence without such order being set aside by the High Court. It is further laid 
down that the principle of autrefois a can have no application where the accused 
is discharged under section 253 as there can be no trial when the accused is dis- 
charged. Incidentally one of the learned Judges, Pinhey, J., has held that an order 
of discharge is not a judgment as it is not an order in trial terminating either in 
the conviction or the uittal of the accused. We may also refer to Ponsuswami 
Goundan, In re*, which followed the majority view in Emperor v. Chinna Kalappa 
Goundan!, © 5 

If an order dismissing a complaint under section 203 or an order mene 
an accused person-under section 253, cannot be said to be.a final adjudication an 
a final expression of opinion amounting to a judgment, still less has it to be held 

- that an interlocutory order on a bail application will be a judgment. 

The Allahabad High Court in Chotey Lal v. Tinkey Lol‘, had to consider a point 
as to whether an order under section 528, Criminal Procedure Code, is a judgment 
or not. Ganga Nath, J., held that section 369 does not apply to an order of transfer 
under section 528, because it is not ip the nature of a judgment. An order of 
transfer cannot be regarded as an order in the nature of a judgment and hence can 
be altered afier it is once passed and signed. Seon to the learned Judge an 
order in the nature of a judgment is one which is on full enquiry and after 
hearing both parties. . 

As a matter of practice it is very seldom that in an application for bail pending 
the hearing of an a by a convicted person that notice is given to the Public 
Prosecutor and he is - We have referred to these decisions regarding transfer 
petitions and discharge orders as not being judgments by way of analogy, because 
if orders on those matters cannot be termed to be judgment, in our opinion an order 
on a baileapplication is much ‘less a judgment. 

But it has been pressed before us that some of the Courts have expressed 
the opinion that when an application under section 491 of the Criminal Procedure 
Code has been considered and rejected by the High Court, a fresh application by 
the same detenu under the Preventive Detention Act for the same relief cannot 


1, (1905) 16 M.L.J. 79 : I.L.R. 29 Mad. 126 ae (1931) 62 MLL.J. “469: LLR. 55 Mad, 


(F.B.). t 
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be entertained. In Emperor v. Malhari Chikate1, a Full Bench of the Bombay High 
Court ruled that under section 491, Criminal Procedure Code, a detenu cannot 
make successive ‘applications for a writ of habeas corpus and that it is not open to 
him to ask for a review of an order already made under section 491. ‘The learned 
Judges referred to the decision in Kisori Lal v. The Crown’. ‘To the same effect 
are the decisions in Haridas v. Provincial Government, Central Provinces and Berar? and 
Satish Gopal Gurha v. Rex*. In the Ni case*, a Bench of that Court held that 
an order passed under section 491 of the Criminal Procedure Code is a judgment 
within the meaning of section 369, because it finally determines the legality or the 
propriety of the detention and the question whether the applicant is entitled to be 
. Yeleased and as such, cannot be altered or reviewed except to correct a clerical 
error. Section 491 makes no provision for review and a Hig Court has no inherent 
power to alter or revicw a ei in a criminal case and section 561-A does not 
modify or alter section 369 of the Code and does not authorise a High Court to 
review or alter its judgment or order in a ¢riminal case. The Allahabad decision 
Satish Gopal Gurkha v. Rex‘, which is by a Full Bench mainly based its decision on. 
rule 8, Chapter I of the Rules of the Allahabad High Court which expressly prohi- 
bited the presentation of a second application under section 491 when an earlier 
application has been rejected by a Judge. But the learned Chief Justice makes it 
quite clear that the dismissal of an eee under section 491 will not bar a 
second application where the further detention of the Peon has become illegal 
aftér the first application was disposed of. On the other hand a more recent 
decision of the East Punjab High Court in Ramji Lal v. Rex®, is to the contrary effect. 
‘The majority view of the Full Bench in that case consisting of Mahajan, Teja Singh 
and Khosla, JJ. (Teja Singh, J., doubting) is to the effect that the rules framed 
under section 491 (3) do not lay down any prohibition regarding the making of 
successive applications to the Court. There does not exist a general rule which 
prohibits the making of successive applications on identical matters and for an 
identical relief even when a previous application for a similar purpose and object 
has been dismissed. They further laid down that the decision of an application 
under section 491 by its dismissal on the merits cannot be held to be a judgment 
in the sense in which that expression has been used in section 369. That section, 
therefore, cannot be used as a bar to the determination of successive applications 
under section 491, even.if previous applications have been dismissed. 
It is unnecessary for us to express an opinion as to which of the two divergent 
views mentioned aboye is correct, because there is sufficient difference between an 
interlocutory order on a bail application and an order-on a habeas corpus appli- 
cation which is analogous to an original petition under the Code of Civil sate ae 
So far as the determination of matters which form the subject-maiter of an original 
petition under the civil law, the general principle of res judicata are applicable. For 
example, an application under the Guardians and W: Act, the Indian Succession 
Act and similar statutes, is initiated as an original petition and orders passed thereon 
will be subject to the principle of res judicata. In passing we may alsorefer to section 
430, Criminal Procedure Code, which speaks of finality of orders on appeal, and this 
section states that judgments and orders passed by an appellate Court upon appeal 
shall be final except in the cases provided for in section 417 and Chapter XXXII. 
‘Fhese two relate to appeal against acquittal and reference and revision. A distinc- 
tion has to be drawn between a judgment or an order passed by an appellate Court. 
A judgment is one which finall uits or convicts an accused person and any 
other order passed by an ap te Court disposing of the appeal would include 
an order of remand or pa But it cannot be said that an order passed by an 
appellate Court would include an interlocutory rejection of an application for bail. 
Tt seems to us therefore that the previous order of Banshapagess Gast J., refusing 
to release the pttitioner on bail will'not prevent the bearing of the present appli- 
cation. ` A - -? 


t. (1947) 50, Bort LR. 188 (F.B.). 4. LLR. (1949) All. 455 (F-B.). 
2. Say 194 Lah. 573. 5. A.I.R. 1949 East Sn (F.B.). 
3. LLR. 1045 Nag. 953. 
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On the merits, in our opinion this is a fit case for exercising our discretion and 
releasing the petitioner ing fhe appeal. Before Pane aigas Sastri, J., there 
werc no grounds mentioned in the application except that the petitioner was a 
playwright and a respectable man and has been unjustly implicated in the case. 
In the affidavit supporting the present petition it is stated that the mother of the 
applicant, an old lady aged about 95 years, is now insa very serious state of health 
and it is necessary that the petitioner should be by her side. Other grounds are 
also mentioned which we need not rely upon. Moreover, in Criminal Mix cous 
Petition No. 1652 of 1950 the fifth accused in the lower Court who had been 
sentenced to the same term of imprisonment has been released on bail by our 
learned brother Somasundaram, J. Such being the case, we feel that the interests 
of justice do not require’ the continued incarceration of the peritonea pore 
disposal of his appeal. The petitioner will therefore be released on on his 
furnishing security in his own bond for Rs. 1,000 with two sureties each for a like 
amount to the satisfaction of the Stationary Sub-Magistrate of Kumbakonam. 


K.S. er Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. P. V. RAJAMANNAR, Chisf Justice AND Mr. Justiag Soma- 
SUNDARAM. : ; 
Mahamad Beary and another - .. Petitioners* 
v 


T. Hassan Kutty and another .. Respondents. -- 
Gonstitutton of Indie (1950), Article 226—If operates te take atogy a vested right. 


Section 226 oe jee a i a te to take away a vated right which had arerued 
toa rior to the ing into of the Constitution by reason e ariy not 
EAE hess inst an adverse order and having allowed it ey i c final, i ease ae vs 

. Petition praying that in the circumstances stated in the affidavit filed therewith - 
the High Court will be pleased to issue a writ of certiorari calling for the records in 
C. M. A. No. 5 of 1 on the file of the Subordinate Judge’s Court, South Kanara, 
and quash the onder therein dated 5th April, 1949. : 

N. Koteswara Rao for Petitioners. 
A. Narayana Pai for Respondents. aM 
The Judgment of the Court was delivered by : 

_ The Chief Justice—This is an application for the issue pf a writ of certiorari 
to quash the order of the Subordinate Judge of South Kanara dated 5th April, 
1949, passed in C. M. A. No. 5 of 1949 under section 12 (1) of the Madras Buildings 
Lease and Rent Control Act. The application has been made under Article 226 
of the Constitution of India. A preliminary objection was taken that the appli- 
cation was not sustainable because the order sought to be quashed became final 
long before Article 226 came into force. The respondent’s counsel relied upon 
the rule of law that a judicial order which has become final according to the state 
of the law at the time it was passed is not open to interference by way of appeal 
` or revision or other proceedings by virtue of a subsequent amendment of the law. 
The respondent relied upon two rulings of this Court in Examiner of Local Fund 
Accounts v. Subramania Mudaliar! and Abdul Rasak Rowther v. Abdul Rakim Rowther?*. 
In the former case there was a new rule providing for the right of appeal against 
an order relating to a surcharge passed by a Court under the surcharge rules framed 
under the Madras District Municipalities Act. It was held that’ no appeal lay 

inst an order made by the Court in an application filed before the enactment 
ofthat rule. In the latter case the effect of Madras Act XV of 1943 which amended 
Act IV of 1938, and gave a right of appeal retrospectively in respect. of orders 


+a M. P. No. 858 of 1950. a Dr 24th July, 1950. 
1. (1942) 2 M.L.J. 667: I.L.R. (1943) Mad. 501.. 2. (1945) 1 M.LJ. 480. j 
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passed from and after 27th October, 1939, was, declared to be that the right of 
appeal so conferred was not available to an order passed before that date. The 
learned Judges say that the right of appeal conferred by the new enactment could 
not take away the vested right which had accrued as a consequence of the final 
order passed before the prescribed date. Applying the principle laid down in these 
cases to the facts of the present case, it is clear thas the respondent became entitled 
to the benefit of the final order of the Subordinate Judge passed on 5th April, 1949. 
It is conceded that on that date there was no further appeal or revision or application 
by way of certiorari open to the petitioners. A subsequent enactment like Artiéle 226 
“of the Constitution cannot operate to take away a vested right which had accrued 
_ to the respondent under the order of the Subordinate Judge above mentioned. 

We uphold the preliminary objection and dismiss the application with costs. 

V.S. i Application dismissed. 


D 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :-—Mr. P. V. RAJAMANNAR, Chisf Justice AND Mr. Jusna BALA- 
KRISHNA AYYAR. i 
Km. Kr. Kr. Ramanathan Chettiar by partner Km. Kr. Kr. 

Lakshmanan Chettiar (died) and another .. <Appellanis* 


~ v. 
N. M. Kandappa Goundan . (died) and others .. Respondents. 


~Limntatien Act (LX of 1908), section 20 (as amended in 1942)—Amtendment to law of limttation— Effect. 

It is well settled that the law of limitation being procedural law, its provisions operate retros- 
pectively in the sense that they apply to causes of action which arose before their enactment. But itis 
equally well established that if a right to sue had become barred by the isions of the Act then 
in force on the date of coming into force of a later enactment, then such a ed right is not revived 
by the application of the new enactment. i 

Case-law’ discussed. 

Hence, an “‘ open paynient ” made prior to the amendment of section 20 of the Limitation Act 
by the Amending Act of 1942 would not save a claim from the bar of limitation if it was already 
berred prior to the coming into force of the amendment. ° z 

Appeal against the decree of the Court of the Subordinate Judge, Coimbatore, 
in A. S. No. 156 of 1946, preferred against the decree of the Court of the District 
Munsiff, Erode, in O. S. No. 293 of 1944- , : 


o 
N. Sivaramakrishna Aiyar and A. Baldsubramania Iyer for Appellants. 
o V. Ramaswamy Aiyar for Respondents. 


In pursuance of order of reference to a Bench by Satyanarayana Rao, J., dated 
20th February, 1950, this appeal coming on for hearing, the Judgment of the Court 
was delivered by . 
The Chisf justice—The facts necessary for appreciating the question of law 
which arises in this appeal may be briefly stated. The appellant filed a suit to recover - 
amounts due for principal and interest under three promissory notes dated 21st 
August, 1929, 28th August, 1929 and 4th September, 1929. The suit was filed 
on gth August, 1944: The appellant relied upon four endorsements of payment 
to save the claim from the bar of limitation. The last of such endorsements was 
made on gth August, 1941. It has been found by both the Courts below that these 
endorsements are of “ open payments”? which would not save the claim from the 
bar of limitation under section 20 of the Limitation Act as it stood before the Amend- 
ing Act XVI of 1942. “The appeal was ed on that assumption. The conten- 
tion on behalf of the appellant was that the amending Act applied to the suit and 
the endorfements would be sufficient within the meaning of section 20 as amended 


* 5. As No. 492 of 1947. ae 21st April, 1950. 
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by it. Both the Courts held that the appellant could not rely upon the amending ~ 
Act, because the claim to recover the amounts due under the suit promissory notes 
became barred by limitation prior to the coming into force of the amending Act 
and dismissed the suit as barred by limitation. "i 


‘ The case is directly covered by the decision of Viswanatha Sastri, J, in Manga- 
pathi Noida v. Krisknaswami Naidu!. An unreported dẹcision of Somasundaram, J., 
in Hanamayamma v. Venkaianarasimharao*, is to the same effect. Satyanarayana 
Rao, J., before whom the appeal came on originally for hearing however thought 
that as the question raised was of sufficient importance and of frequent occurrence 
there should be an authoritative decision by a Division Bench. 


We agree with Mr. N. Sivaramakrishna Aiyar, the learned Advocate for the 
appellant, that the law of limitation applicable to a suit or proceeding is the law in 
force at the date of the institution of the suit or proceeding unless there is a distinct - 
provision to the contrary. It'is also well settled that the law of limitation being 
procedural law, its provisions operate retrospectively in the sense that they apply 
to causes of action which arose before their enactment. But on an examination 
of the authorities on the point we find it equally well established that if a right to 
sue had become barred by the provisions of the Limitation Act then in force on 
the date, of the coming into force of a later enactment, then such a barred right is 
not revived by the application of the new enactment. a 


Section 2 of the Limitation Act of 1877 expressly provided as follows : ` 


“A reference to the Indian Limitation Act, 1871, shal] be read as if made to this Act, and E 
herein contained shall be deemed to affect any title i or to revive amy right to suc 
under that Act or under any enactment thereby ed.” 
No doubt a similar provision is not found in the Limitation Act of 1908, but this 
is probably because of section 6 (a) of the General Clauses Act of 1897 which em- 
Bodies a similar oe ee from decided cases it appears to follow on principle 
that the right of action b by limitation at the time when a new Act or amend- 
ment comes into force cannot be revived by the subsequent change in the law 
brought about by the new Act or amendment. i 


The preponderance of decided cases alsó leads us to the same conclusion. 
There is a long catena of Privy Council rulings in which we find the same principle 
enunciated. One of the earliest of such cases is Appaswami Odayar v. Subramania 
Odayar*. The point is dealt with thus: ~ 

“By section 1, clause 13, of Act XTV of 1859, a suit for a share of the family property not brought 
within twelve years from the date of the last participation in the profits of it would be barred. i 
‘Act continued in force until the 1st July, 1871, when Act IX of 1871 came into force. Consequently, 
if there was no participation of profits between 1837 and 1871, the suit would be barred, and 
the latér Acts for limitation of suits need not be refi to. If they altered the Jaw they would not 
revive the right of suit.” ` 

: i = g : : 
Ins Mohssh Narain Munshi v. Taruck Nath Moitra*, their Lordships refer to the case 
in Appaswamt Odayar v. Subramania Odayar® and dismiss the contention that the ques- 
tion of limitation should be determined with reference to the provisions of the later 
statute of 1877, though the right was barred by the earlier statute of 1871, thus: 

“Itis clear that, on rst April, 1873, the pleintiff’s suit was barred by limitation under the Act 
of 1871, and the Act of 1877 could not revive the plaintiff’s right so barred, a point which was indeed 
decided in eo" to the itation Act of 1859 and 1871, in the case of Appasvami Odayar v. Subra- 
manta Odeyar?.” ia 
ra v. Gobind Krishna Narain’, dealing with a similar point, thier Lordships 
sald : 

‘No suit could be brought, even if the enactments referred to above had permitted it, to enforce 
the right after the lapse of 12 years ‘ from the time the cause of action arose.’ (Section 1, clause 12 





I. (990) 1 M.L.J. 107. 4 (1892) L.R 20 LA. '30 : LL.R. 20 Cal. 

2. . P. No. 148 of 1947, dated 11th 487 (PC). o nn 
November, 1949; 5. (1911) 2r M.L.J. 645: LR. 38 LA. 
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of Act XIV of 1859). Nothing in Article 142 of Act IX of 1871-or in Article 141 of Act XV of 
1877 could lead to the revival of a right that had already become barred.” 


In Sachindra Nath Roy v. Maharaj Bahadur Singh, one of the questions to be considered 
was which of the two Limitation Acts, that of 1877 or that of 1908, applied to the 
case to ascertain whether certain decrees were enforceable. It appeared to their 
Lordships that this question must be determined “ by the condition in which the 
decrees stood when the latter Act came into force on January 1, 1909”. The 
date of the original decrees was August 36, 1905- They became unenforceable 
by p i commenced after August 26, 1908, according to the law as it 
stood before Act IX of 1908. A certain amount was paid on February 2, 1910, 
one year and three months after the statutory period had elapsed and over 13 months 


after ist Jan » 1909, when the latter Act had. come into operation. Their 
Lofdships in dealing with the effect cf the latter Act observed: 
ý “ There is no provision in this latter Act so ive in its effect as to revive and make 


effective a judgment or decree which before that date had become unenforceable by lapse of time.” 


The latest case of the Privy Council in which this point is dealt with is Ramayya v. 
- Lakskmayya*. It is sufficient to extract the following passage at page Ib: 

“ The next point to consider on this part of the case is whether the plaintiff’s suit is barred 
under section 1, clause 12 of the Indian Limitation Act XIV of 1859. Ordinarily, the suit would 
be governed by the Limitation Act IX of 1908, which is the law in force when the suit was instituted ; 
but if the defendants are able to show that the right of action had become barred under the Act of 
1859 tfen the title that they had acquired could not be defeated by the subsequent Limitation Acts.” 


Mr. Sivaramakrishna Aiyar, the learned counsel for the appellant attempted 
to get over these decisions of the Judicial Committee by relying upon a distinction 
between cases in which rights to immoveable pro were concerned in respect 
of which after the lapse of the satutory period there will be an ee 
of title in one and the acquisition of title by thegother and cases in ae FA 
is no such extinguishment and uisition of rights in pro . In the latter 
cases he contended that though the, remedy at law may be cae aie nevertheleas 
the right is not lost. There is certainly authority for the position that though a 
debt cannot be recovered by action if the debtor pleads the statute it remains an 
existing debt and can be made available for certain purposes, as for example, when 
the creditor may settle it up without resorting to an action. Instances of the appli- 
cation of this doctrine are to be found in its application to several branches of the 
law. A barred debt is a good foundation for a written promise to pay signed by 
the party liable to be charged therewith. Even if the lain against the principal 
debtor is barred, the surety is not discharged on that account only. An executor 
or administrator may deduct time-barred debts against the legatees. They can 
even pay time-barred debts except when they have been adjudicated upon in Courts, 
A father can validly alienate joint family property to pay his barred debts. The 
fundamental principle underlying all. these instances is though remedies are 
barred, rights are not extinguished. But it does not follow that because rights are 
not extinguished, such rights can be deemed to be enforceable in a Court of law. 
In respect of claims to rig ts to or interests in immoveable property, besides the law 
of limitation, there is also the law of extinctive prescription which comes into oper 
' ation. In such cases there is a negative as well as a positive aspect. By the lapse 

of time, one person loses his right to enforce his claim to such property. This is 
the uegative aspect. At the end of the period the other person acquires a title. 
. This is the positive aspect. The right which one has lost, the other acquired. 
There is in effect a statutory transfer of title. But in the case of debts, obviously 
this doctrine is totally inapplicable. The fact that the creditor cannot enforce 
his right to recover his debt does not help the debtor to acquire any right to the 
debt. The debt remains a debt ; only it cannot be recovered by nA creditor in 
a Court of law. What is significant to notice is that their Lordships of the Judicial 
Committee in none of the cases above referred deal with the question as one of 


I. RP L.R. 48 LA. 335: LL.R. 49 Cal. 
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acquisitive prescription. They deal with the point as one of limitation and remediat 
procedure. 


° Mr. Sivaramakrishna Aiyar cited, in support of his contention that the amend— 
ing Act of 1942 would apply even though on the date of its commencement the 
right to enforce the claim was barred by time according to the original Act, certain 
decisions of the Courts in India. Before dealing with them we should refer to the 
Privy Council ruling in Sontram v. Ki 1 which was also relied on. An exami- 
nation of the facts of the case clearly show that the décision therein cannot be of 
any possible assistance,to the appellant in this case. A suit was brought on 4th. 
March, 1907, for redemption of a mortgage dated 2nd January, 18422 At the time 
of the institution of the suit, under Article 148 of Schedule II to the Limitation Act. 
of 1877, the period of limitation was 60 years from the time when the right to redeem- 
accrued. To get over-the bar of limitation two acknowledgments of 1866 and 1867 
made by two limited owners of the property were relied on. These acknowledg-- 
ments could not be effective against ie defendants (mortgagors), because they were 
not signed by the party against whom such right was claimed or by persons through. 
whom they claimed title. But the acknowledgments would have been valid under 
the provisions of Act XIV of 1859. Their Lordships held that Act XIV of 1859. 
did not apply to the suit and that the Act which applied is Act XV of 1877 and as 
the acknowledgments made by the two limited owners were not proper acknow-- 
ledgments within the meaning of section 19 of Act XV of 1877, they could not. 
give any new period of limitation. From this statement of facts, it will be seen 
that no question there arose of reviving a barred claim. The claim to enforce- 
the mortgage was quite alive when the new Act came into force and, therefore: 
it was the new Act which was applied. 


There are two decisions of the Patna High Court which undoubtedly support- 
the appellant’s contention, but when the reasoning is analysed, it will be apparent. 
that they cannot be considered as useful precedents. Baleswar v. Latafat*, is the- 
earlier of the two. The learned Judges did not really meet the point raised on 
behalf of the ndent before them that the right of the plaintiff to institute a. 
suit on the hand note was extinguished before the amending Act had come into. 
force. Manohar Lall, J., who delivered the judgment of the Bench said : 

. _“‘ Now here the right of the plaintiff to recover the debt had not become barred when Act 
XVI of 1924 was paged,” N 
It is difficult to follow this statement. But if this were so then of course the new 
Act would apply. Apparently. what the learned Judge meant was that 
though the debt had become barred, it had not ceased to exist. Wehave already 
held that this doctrine does not have any bearing on the question of limitation. 
In the later decision in Jagadish v. Saligram*, Manohar Lall, J., was not very 
happy about his prior judgment. When his attention was drawn to cases in 
which it had been deculed that a new amending Act could not have the effect 
of reviving a claim barred according to the previous law of limitation he observed : 

“ But unfortunately .... the matter has been decided expressly by a Division Bench of this 
Court, of which I was a-member in Baleswar v. Latafat?, in which we held that the provisions of the 
Limitation Act applicable to such a suit are the provisions which existed on the date when the suit 
was instituted, and the provisions of section 20 of the Limitation Act as amended by Act XVI of 
1942, must operate to decide the question of limitation ... I desire to observe that when we 

ve our decision in Balésoar v. ‘at}, our attention was not drawn to the authorities cited . . . by 
. N. K. Prasad No. 1 which at the first sight may appear to present same difficulty, but I am not 
prepared to differ from the decision which we gave on that date.” 


a J., the other learned Judge of the Division Bench, expressed his own opinion 
us : . 


“Had the matter not been settled by a decision of this Court, I would probably have come 
to the conclusion that the amending Act (XVI of 1942) cannot operate so as to revive and make 
effective a barred debt.” , 





1. (1913) 25 MLL.J. 191: L.R. 40 I.A. 74: 3. (1945) I.L.R. 24 Pat. 39r. 
.L.R. 35 All 227 (P.C.). 4 Nace 1949 Orima 64. 
2. (1943) LL.R. 24 Tat. 249. . 
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"Though he was personally inclined ‘6 hold otherwise, he’ refused to go agy upon 
the prior decisions of the Court. In our opinion the subsequent decision in 7 

v. Saligram}, has considerably shaken the authority of the-ecarlier decision in 

war v. Latafat* and neither case can furnish proper assistance in the’ determinaton 
-of the question before us. 


Our attention was also drawn to a recent decision of the Orissa High Court 
in Pitambar v. Lakshmidhar* if which it was held that in the case of a debt to which 
section 28 of the Limitation Act does not apply, even a barred debt is for all pur- 
poses an existing debt and no question of revival of an extinguished right arises in 
applying the dmending Act of mies and therefore it would apply even though the 
remedy to recover the debt have been barred by time when the amending 
Act came iħto force. With SSN ect to the learned Judges, we desire to point 
out that the Law of Limitation as such only deals with remedies to enforce rights 
in a Court of law.. If therefore the remedy was gone when'the amending Act 
came into force, there is no principle on which it could be held that the remedy 
again became available. 


. An earlier decision of the Calcutta High Court in Mokssh Lal v. Busunt Kun- 
wares*,; does certainly support the a s contention based upon the distinction 
‘between remedy and right. Bere ee ee ae criticised by Mitra 

: in his Commentaries on Limitation (1911 Edition, Volume I, at pages 291 and 292) 
and does not appear to have been follo wed on this point. 


Mr. Sivaramakrishna Aiyar also relied on two early ‘cases of our Court. The 
first of these is Valia Tamburatti v. Vira Rapan®. -Of the two Judges who decided 
that case, Morgan, C.J., did not think that any question of limitation arose as the 
lender of the moncy was constituted a trustee. But he observed : 

“Tfit had been n inm my judgment to consider the operation of the new Limitation Act, 


I should have hesitated to hold that it allowed a suit to be brought it any case where the right of 
‘sit had already ceased to exist under the old law. 


When the ap F op period of limitation is by the law for the time being in force “complete, the 
remedy by suit is for ever gone unless the legislature thinks fit to make the old right again actionable.” 
In the other case in the same volume in Teagaraya Mudali v.<Mariappa Pillai’ 
it was held that.the exception of payment of interest contained in section 21 of the 
Act IX of 1871 was not confified to payments made after that Act came into force, 
but applied also to payments made before that date. But an examination of the 
facts discloses that on the date of the.commencement of the new Act of 1871 the 
claim on the, registered promissory note of 1867 was still alive. Undoubtedly 
in such a case the new Act would apply. 


In Pearylal v. Solu Gir? Malik, J. (as he then was) took the same view as Viswa- ` 
natha Sastri, J., in Mangapatht Naidu v. Krishnaswami Naidu’. He summarised the 
law on the point thus : 

“Tt is clear, therefore, that, in the absence of anything tp the contrary, if a claim is within the 
dimitation according to the old Act, on the date when the new Act comes into force andia proccoine 
is commenced, after the coming into force of the new Act, it is the new Act, which would govern 
decisions on the t of limitation. ° If, however, the right to sue or the right to apply had already 
been barred by provisions of the Limitation Act then in force, then unless there was something in 
Boe A pe eae to apply ly retrospectively to revive claims which had already 
become barred the new Act could not be availed of for the purpose of saving limitation.” 


We tfully agree with this statement of the law. We are compelled to dissent 
the decisions which express a contrary view, namely Baleswar v. Latafat*, 
Jagadish v. Saligram1, Pitambar v. Lakshmidar® and Mohsshlal v. Basant Kunivates*, 


. Mr. Sivaramakrishna Aiyar raised two other contentions, but we consider 
that there is no substance in either of them. He argued that the proviso to section 
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20, sub-section (1) was-allowed to remain.as it was before even after the amendi 

Act of 1942, and, therefore, it must be presumed that Legislature contempla 

the application of the new amendment to transactions prior to the date of the 
commencement of the amending Act. This may be so, but we fail to see how this 
has any bearing on the question to be decided by, us. The other contention of his 
was that as by the amending Act section 20 (1), a new section was substituted 
for the old sub-section, the new provision must be deemed to be retrospective in 
operation. No authority was cited for this extraordinary position. If it was the 
intention of the Legislature to say that not only that the law should be in future 


as embodied in the amendment but that the law should be deemed to have always. 


‘been as laid down by the amendment, then appropriate language would have been 
> used as in other statutes in which such an intention is apparent, «.g.,. the recent 
amendment to section 28 of the Provincial. Insolvency Act. 


The Courts below were right in holding that the suit was barred by limitation. 
“The second appeal fails and is dismissed wi costs. ; 
V. P. S. ay ee Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Jusrice PANGHAPAKESA AYYAR. o 
.Manda Venkayya ; . ws Appellant * 


D. 
-Margeni Pitchayya and another Respondent. 


Execution plicton Ailton offerte rif afier lation tohen petition was returned for rectification ` 
petition. 


ap 
-on anether poini— Effect on original prayers in 
An addition of reliefs after limitation to an execution application containing a prayer for attach- 
-ment and sale of immovable will not vitiate the entire execution petition like a promissory 
note with a material alteration on it. i ‘ 


Where the decree-holder filed an execution -application within time for attachment and sale 
sof immovable properties of the judgment-debtor but after limitation had operated added a slip 
pasted to the original petition when it was returned for rectification in another respect adding further 

reliefs, z 


Hed, the additional reliefs only are barred and not the reliefs in the original petition and it would 
-be wrong to direct the execution petition to be dismissed im toto. ` 

Appeal against the order of the District Court at Krishna in A. S. No. 402 
-of 1945, preferred inst the order in E.P. No. 65 of 1944, in S.C.S. No. 535 of 
1931, on the file of the Court of the Subordinate Judge, Masulipatam. 


M. S. Ramachandra Rao for Appellant. ĝ 
Respondent not represented. A 
The Court delivered the following 


JUDGMENT.—I have perused the entire records and heard the learned counsel 
‘for the appellant (decree-holder). The respondents (judgment-debtors) are 
-absent and are resented by any counsel. - The point is simple. The appellant 
had filed E.P. No. és of 1944, in S.C. No. 535 of 1931, Sub-Court, Masuli pam. 
-on 17th December, 1943, within 12 years of the decree, dated 5th February, 1932, 
-and within three of the amended decree, dated 18th December, 1940, for 
attachment and sale of the immovable properties of the judgment-debtors. So 
that E.P. was in time. But he had, on 22nd March, 1944, after limitation had 
-operated, added on a slip, pasted to the E.P., when it was returned for rectification 
-in another respect, adding er reliefs, like arrest of the judgment-debtors,-attach- 
ment and sale of their movables, etc. This addition was clearly time-barred 
and was rightly objected to by the judgment-debtors, and reed. by the lower 
appellate Court. But, in doing this, the lower appellate Court also held the ones 
-prayer for attachment and sale of immovables also to be barred because of this 
ne 


* A.A.A.O. No. 168 of 1947. - 9th March, 1950. 
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material alteration, and directed the E.P. to be dismissed’ in toto with costs through- 
out. This, of course, was wrong. An addition of reliefs, after limitation to an 
E.P. containing a prayer for attachment and sale of immovables will not vitiate 
and invalidate the entire E.P. like a promissory note with a material alteration on 
it. Only the added reliefs will be deleted. It is not as if the appellant tried to 
alter the original reliefs by making it indecipherable and engrossing the new reliefs 
- on it as if they were the original reliefs prayed for, in which case he might have been 
asked to answer for his-attempted fraud on the Court, and possibly also denied alt 
reliefs in his tampered-with EP. So, I modify the lower appellate Court’s order 
and restore the E.P. to file so far as the ori reliefs for attachment and sale-of 
the immovable property is concerned, and direct the Sub-Court, Masulipatam, 
to proceed with it to that extent. In the circumstances, I direct the parties to bear - 
their own costs in the appeal and C.M.S.A. 


Leave refused. . . 
V.S. 7 : 7 ~ Order modified. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. JUSTICE SSATYANARAYANA Rao. 


Janaparareddi Tirupati Rao : .. Appellant * 
o. i ' 
- Kancherla Veeraswami .. Respondent. 
Provincial Inso Act (V 70— Direction ion —Preltarinary enquiry 
whether acts oe oe pi ae cin ee. ee 


It is T Pons under section of the Provincial Insolvency R to establish, before 
2 the various offences referred to in section 6g. All tha 
thar ie Count ahol eee ae 
to in section 69. Ten ae eee a the Goa ts nok so far as the language 
eee 
Appeal against the order of the District Court, East Godavari, at Rejehinunaiys 
dated 15th December, 1948, in I.A. No. 6 of 1948, in I.P. No. 4 of 1942. 


M. S. Ramachandra Rao for Appellant. 
N. Bapfiraju and the Public Prosecutor (V. L. Ethiraj) for Respondent. 
The Court delivered the following . 


UDGMENT. ee oe is an appeal against the order of the learned District Judge 

est Godavari nie under section 70 of the Provincial Insolvency Act, 
ee a complaint may be filed against the insolvent as in his opinion, there was 
ground for enquiring into offences referred to in section 69 of the Act. The main 
argument in this appeal is that there is no proof that any of the acts contemplated 
by section 69 of the Provincial Insolven ae were in fact committed and that 
therefore the order of the learned District is unsustainable. In my opinion 
it is unnecessary under section 70, to abli before launching a prosecution, 
the various offences referred to in section 69. All that section 7ọ:requires is’ that 
the Court should be satisfied that there is ground for enquiring into any offences 
referred to in section 6g. It is not necessary, and the Court is not bound, so far 
as the | goes, to make a preliminary enquiry even. In the present case 
the learned District Judge was aad that there was sufficient ground for filing 
a complaint against the insolvent. The order of the learned District Ju in 
my opinion, is perfectly correct and the appel therefore fails and is with 
costs. 


V.S. "Appeal dismissed. 





* A. A, O. No. 621 of 1948. goth April, 1950. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
X Present :—Mr. Jusrrœ Raomava Rao. 


Kruthuventi Ramakrishna Rao . -.. Appellant * 
U. 
"The Province of Madras, represented by the District Collec- 
tor, Krishna, Chilakalapudi ` ~.. Respondent. 

Madras Land Encroachment Act (III of 1905), section 7—Cart-trock running ihrough patta land held from 
„a camindar—Goverament, if entitled to. 

When cart-tracks run through patta lands held from a zamindar which have not been separately 
demarcated as boke it must be regarded as part of the patta lands and not the p of the 
Government. Far tracks in zamindarics preinnably beloa to the zamindar concerned and pnma 
_Jecis the revernionary right relating to them vest in . Accordingly, proceedings under Madras 
Land Encroachment Act would not be maintainable in respect of encroa' ents on such cart-tracks. 

Appeal against the decree of the District Court, Krishna, Masulipatam, in 
A.S. Ne 412 of 1946, preferred against the decree of the Court of the District Munsif, 
Masulipatam, in O.S. No. 99 of 1945. 


V. Subrahmanyam for Appellant. 
Kalu Eradi for the Government Pleader (P. Satyanarayana Raju) for Respondent. 


The Court delivered the following 

UDGMENT.—The question arising for determination in this second appeal 
is whether certain proceedings taken by the respondent before me, the Province 
of Madras represented by the District Collector of Krishna, Chilakalapudi, under 
section 7 of Madras Act III of 1g05 are valid. The appellant sued in the Court 
of the District Munsif of Masulipatam for a declaration of his right to the plaint 
schedule land and for an injunction restraining the defendant from interfering with 
his enjoyment thereof by means of such proceedings or in any other manner. The" 
land in question is part of Survey No. 160/1 of Krithivennu vi and the appellant 
holds the entirety of the survey number under a patta from the zamindar, who is 
the owner of the village. The learned District Munsif decreed the suit subject 
to the rights of the villagers of the adjoining villages of Collagudem, Seetanapalli . 
and Sangumudi to take their carts through the suit land from 15th January to 1st 
July of each year, that being the period during which the land is not under culti- 
vation and holds no crop. On appeal taken to the District Court of Krishna at 
Masulipatam by the defendant in which a memorandum of cross-objections was 
filed’ by the plaintiff—since both the plaintiff and the defendant felt ieved by 
the decision of the learned District Munsif—the learned District Judge allowed the 
-appeal and dismissed the memorandum of cross-objections: The plaintiff has 
accordingly preferred this second appeal. © ae 

There was a survey of the village of Krithivennu in 1925 as a result of which 
there was a plan prepared, Exhibit D-4, in which the suit land was shown as a 
cart-track. From 1925 to 194g the land was used as a cart-track as found by the 
Courts below. There is no mention of the cart-track in relation to S. No. 1660/1 
in the A register of the village, Exhibit P-8. In fasli 1353 the plaintiff ploughed 
the land and thereupon the villagers made a representation to the Tahsildar that 
there was an encroachment by the plaintiff which deprived them of the use of the 
cart-track. The Tabsilddr treated the act of the plaintiff as an encroachment 
and issued a B memorandum to him. It was followed by a notice of encroachment 
under section 7 Of the ‘Act, as a sequel to which the suit out of which this second 
appeal arises came to be filed. 


The sole and simple question on these facts is whether the defendant has any 
right over the suit land such as can justify the proceedings taken by it under the 
Act. The way if which Mr. Eradi appearing for the Government Pleader has put 





*Second Appeal No. 1608 of 1947. 1gth July, 1950. 
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his point before me is that there is pe eae ieee in favour of the Government’s 
ownership under section 2 of the Act which has‘been left unrebutted by the plaintiff 
and which has been rightly given effect to by the learned District Judge. > The 
section so far as material provides that, 


“AL public roads, streets, lanes and paths to the beds of the sea . . . . and of rivers, streams, 
bbe hard , and all canals and water courses... . . save in so far as the same are the property— 

(a) of any zamindar, poligar, mittadar ..... or.any person claiming through or holding 
‘under any of them, or ° 

(5) of amy person paying shist, ..... to any of the aforesaid persons, or 

(c) of any person holding under ryotwari tenure... . 7 
are and are hereby declared to be Crown p except as may be otherwise provided by any law 
for the ne bany in force, subject always to ights of way and other public ts... . and toall 
customary rights legally subaisting.” : ' 


The land in question being the survey number in a zamindari village held by the 
plaintiff under a patta from the zamindar, I am perfectly clear that the saving of 
the section necessarily operates. Cart-tracks if zamindaries presumably belong 
to the zamindar concerned and prima facie the reversionary right relating to them 
vests in him. : 

In regard to a channel poromboke included in the survey field held by a 
ryotwari pattadar from the Government the question arose before me in second 

. appeal No. 180 of 1947 whether the presumption of Government ownership under 
section 2 of the Act could arise. Relying upon Kalianna Mudali v. The Secretary of 
State for India! I held that, f 

“ when rills run through patta land and the beds have not been separately demarcated as porom- 
boke, the beds must be regarded as part of the patta and not the property of the Government, and 
the rills cannot be said to belong to the ament,” i , 

The same view must of course hold good in relation to cart-tracks running through 
~ patta land held from the Government. A fortiori to such a case'is the present one 
where the land is a cart-track situate in a patta number held from a zamindar. 

The right, if any, on the part of the villagers of Gollagudem, Seethanapalli 
and Sengamudi to use the suit property as cart-track does not directly, arise for 
consideration in this case, They are not parties to this litigation, and this decision - 

~ shall not affect their rights. ` . ‘ 

The second appeal is accordingly allowed with costs here and in the Courts 
below. 


No leave. ' a ; i - 
K. S. : ' oo Appeal allowed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Ne PReseNT :—Mr. Jusriaz RAGHAVA Rao. 
Pagammal (died) and others - .. Petitioners * 
v. ; 3 ; 
Kasi Goundan and others - ` .. Respondents. 


Civil Procedures Code (V of 1908), Onder 29, rule 3—Applicaten for recording award decision— One ee 
the partes not party lo reference to arbitration—Assent of such party to the subsequent eward— Efect. 

An application by a plaintiff for recording an award decision under Order 23, rule 3, Code 
of Civil Procedure, notwiths ing that the fourth defendant was not'a to the original reference 
to arbitration, might well be considerefl as one in which after the a was made by the arbitrator 
which may not per se be binding on the fourth defendant, the Court can spell out from the conduct 
of the parties an agreement on the part of the fourth defendant that she should abide by what the 
arbitrator had actually declared as the rights and ps aie of the parties in respect of the suit 
propertics. In such a case the award can be regarded as reptesenting a certain compiomise to 
which on account of the assent given by the fourth defendant later, effect may be given under Order 
2g, rule 3, Code of Civil Procedure. 





I. (1915) gr I.C. g82. | l bs 
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Petition under section 115 of Act V of 1908; praying that the High Court will 
be pleased to revise the order, dated 11th April, 1946, in C.M.A. No. ior of 
1944, on the file of the District Court, Coimbatore (I.A. No. 511 of 1944, in. 
O.S. No. 37 of 1943, Sub- Court, Coimbatore). a 


S. Ramachandra Iyer for Petitioner. 
N. Sivaramakrishna Aiyar and A. Balasubramania Aiyar for Respondent. 
The Court delivered the following i 


Juvowsnr —This revision petition has been preferred by the 4th defendant.’ ` 


in O.S. No. 37 of 1943, on the file of the Court of the Subordinate Judge of Coirth-- 
batore. The order against which the revision petition has been preferred isthat < 
of the learned District Judge of Coimbatore affirming the ordet of the Subordinate 
Judge in I.A. No. 511 of 1944 in the original suit. I.A. No. 511 was filed by the 
plaintiff in the suit for recording a certain award decision, under Order 23, rule- 
3, Civil Procedure Code. : 


The application having been ordered by the Courts below learned counsel 
for the fo defendant-petitioner urges before me that the provisions of section 47 
of the Indian Arbitration Act have not been sufficiently borne in mind and eee 
given effect to by the Courts below. The fourth defendant was not a to the- 
reference to arbitration which resulted in the award on the basis of which the Court. 
was invited to make a decree in terms thereof. There was therefore no arbitration. 
award, with reference to the fourth defendant as the expression ‘‘ award”? which. 
rieans an arbitration award, has to be understood in relation to the definition: 
of the term “ arbitration ent” in section 2 (a) of the Act. And so says. 
Mr. Ramachandra Iyer in his able and forceful argument, it cannot be held that 
there was any arbitration praia the fourth defendant in conformity with the 
rovisions of the statute. there was none such, says learned counsel next, it 
ollows that the award decision cannot be accepted or taken into consideration so- 
far as the fourth defendant is concerned as a compromise or adjustment of a suit 
by the Court before which the sult was pending. In the course of the argument 
before me the case in Arumuga Mudaliar v. Balasubramatia!, has been brought to- 
my notice, which: the learned advocate for the petitioner has distinguished as a. 
case in which there was a valid arbitration reference from the very inception which. 
there is not in the present case so far as the fourth defendant is concerned. I must 
say | am imp with the argument of learned counsel so far. But then I have- 
felt the difficulty and I have put it to the learned counsel that ibly the present 
case might well be considered as one in which after the aan Was made by the- 
arbitrator which may not per se be binding on the fourth defendant, the Courts 
below have spelt out from the conduct of the parties an agreement on the part. 
of the fourth defendant that she should abide by what the arbitrator had actually 
declared as the rights and obligations of the parties in respect of the suit property. 
The answer which Mr. Ramachandra Iyer has attempted is that the only case: 
of the plaintiff ih the Courts below was‘that the fourth defendant was in fact and. 
in truth a party to the reference to arbitration and knew everything about it and 
was consequently bound by the proceedings before the arbitrators and their award.. 
It however seems to me that that is not the exact fact of the situation. It 
does appear that before the trial Court the point was made that the award decision 
of the arbitrators might well be regarded as representing a certain compromise: 
to which, on account of the assent given by the fourth defendant, later, effect might 
be given under Order 23, rule 2, Civil Procedure Code. That is in my opinion 
fairly clear from a reading of the last paragraph of the judgment in two portions 
of which tHe-learned Subordinate Judge has dealt with the position that because 
all the parties have signed the award decision including the fourth defendant the 
decision must be rded as in effect a compromise entered into between the 
ies on the aw If this view of the situation which wai suggested by me 
in the course of the arguments is accepted as properly borne out by the way in which. 
CR a a 


“3. (1945) 1 M.LJ. 463. 
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the case was presented to the Courts befow for decisibn, it is amply clear on the 
whole that there if no need for me to disturb the decision of the Courts below with 
reference to the application under Order 23, rule 3, Civil Procedure Code, 
that was made by the plaintiff notwithstanding that the fourth defendant was 
not a party to the original reference to arbitration. The fourth defendant must be 
‘treated as bound for the reasons given in the foregoing by the award rendered by 
the arbitrator and the decree that might well be passed on the basis of such a.com- ` 
. , promise under Order 23, rule 3, must be regarded as binding on the fourth 
defendant as well as the other parties to the suit. This Civil Revision Petition 
accordingly fails and is dismissed but in the circumstances without costs.” 
o K. S. ; = Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUsTIOE PANaHAPAGESA SASTRY. 


Pattipati Ramalingaiah and another ` i .. Appellants * 


i v” 
Nagulagunta Subbarami Reddi (Respondent. 

Contracts—. amongst villagers not to bid against sach other and that actual bidder was to bid at 
auction sale and obtatn right to catch the fish in a tank on behalf of-all the village s—If invalid as opposed to 
public policy. 

The right to catch fish for a in a tank was leased out by revenue auction and X was the 


sole bidder for Rs. 11-4-0. X in his turn granted a lease of the right to Y for Rs. 600 (the fishery 
‘crop being worth conuderably more). A representative suit was filed against X on of the 
-~ ther villagers claiming their share of prosi alleging that X’s auction purchase was on behalf of all 
the villagers who had agrecd not to bid against cach other. On a quertion whether such “ mock- 
ut” agreement was illegal as opposed to public policy, . . 
Held, in England there had been an enactment of a statute to remedy the evil ofa ‘* knock-out” 
-combination like this. But there is no similar statute in India. The agreement was not invalid 
-and as the agreement alleged was found to be true the plaintiffs should succeed. 


Appeal against the decree of the District Court, Nellore, in A.S. No. 846 of 
1945, n against the decree of the Court of the District Munsif, Nellore, in 
oe No. 679 of 1944, etc. , 

K. Umamaheswaram for Appellants. 

M. Seshackalapathi for Respondent. : 

The Court delivered the following : ; 


JupvomeNnT.—These two appeals arise out of two actions instituted by the villagers 
-of Somasila and Kammavaripalli in Nellore district for recovery of Rs. 120 and 
Rs. 240 tively, from the first defendant in both the actions. There is a tank 
by name Mallacheniva which is situate at the junction. of three Villages, Samasila, 
-Kambhempaud and Kammavaripalli. The right of catching fish in the tank 
for the year 1944 was leased out by revenue auction. At that auction the first 
defendant was the sole bidder for Rs. 11-4-0. His bid was accepted and he became 
the purchaser of the right. He appears to have granted a lease of this right to the 
third defendant for Rs. 600. There is evidence to show that in that year the fishery 
crop, if I may use the expression, was a good one, and was probably worth consi- 
.derably more that Rs. 600 possibly Rs. 800 or Rs. goo. The case of the plaintiffs 
-was that there was an arrangement amongst the villagers as a result of which there 
was an ent not to bid against each other and to put up the first defendant 
as the sole bidder. His bid was really to be for and on of all the villagers, 
the villagers to share the right in the proportion of 5th for Somasila, 2/5th each 
for the other two villages. The suit was defended by the first defendant who denied 
that he bid for the villagers under an t as stated in the plaint. He claimed 
that he was a purchaser in his pwn and individual right. The trial Court held that 
the agreement was made out, although it found that the custom pleaded by an 
n $n rh O! 
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agreement on those lands for all preceding years was not established. It decreed 
the suit in favour of the plaintiffs. I may refer to a counter suit filed by the first 
defendant for recovery of Rs. 500 alleging that the villagers trespassed upon his 
rights illegally and forcibly and carried away the fish and thereby caused damage 
to him to the extent of Rs. 500. The learned Munsif found that the damage was 
not established, and he dismissed that suit. There were three appeals to the District 
Court. The learned Judge on appeal took a new point, namely, whether the agree- 
ments pleaded were not opposed to public policy and illegal. He was of opinion. 
that a “knock-out” agreement like this amounted to stifling fair competition 
in the bid of property belonging to the State and was illegal as being opposed to 
public policy. In that view he dismissed all the appeals. The plaintiffs in the 
two suits filed by the villagers have_filed these two second appeals. The first 


defendant whose appeal was dismissed has not filed any second appeal of his own. 


In the appeals it is' contended by Mr. Umamaheswaram that an agreement 
not to bid against each other is not illegal under the common law ; nor is the auction 
sale invalidated because of such an agreement. He relies on the passage in Hals- 
bury’s Laws of England, Volume I, page 708 and the two decisions of the English 
Courts in Rawlings v. General Trading Company! and Cohen v. Roche*. He points out 


that the Judicial Committee have ised a similar doctrine in Mahomed Mesra 
Ravuthar v. Savvasi Vijaya Raghunadha ? and all the Courts in India have 


practically taken the same view. He refers me to the decision in Mohamed Isack 
V. Sresramulut, where the learned Judge following Hari Balakrishna Jogikar v. Maro 
Moreshwar Foglekar® held that such an agreement was not invalid. 


Mr. Seshachalapathi the learned advocate for the respondent draws my atten- 
tion to the dissenting judgment of Scrutton, L.J., in Rawlings v. Gensral Trading Com- 
pany! and pointedly refers to the observations of the House of Lords which are 
found in the well-known case in Moghul Steamship Company v. McGregor Cow and Com- 
pony®. He argued that this is a case where there was an implied misrepresentation 
by the villagers who practised deception upon the revenue official and caused 
detriment to the public exchequer by an unfair and illegal agreement amongst 
the villagers and created, as it were, a monopoly right and prevented the possibility 
of a fair auction. He says that an agreement which. has such co uences must 
be treated in law as ill on grounds of public policy. In the face ofthe authorities 
relied on by the appellants it is not permissible for me to take the view contended 
for by the respondent. In England it would appear that there had been an enact- 
ment of a statute to remedy the evil of “ a knock-out” combination like this. 
There is no similar statute in India. However, I cannot give effect to the contention 
of the respondent that such an agreement should be invalidated on the ground 
of public policy. .The precedents are far too numerous to be got over, even if one 
should be disposed to disagree with the underlying reasoning therein. 

It would follow that the two second appeals Should be sent back to the lower 
appellate Court. The learned advocate for the appellants argues that there is 
no necessity to send them back, because there is a finding according to him that 
the ent set up in the plaint was true. The District Munsif no doubt recorded 
a e to that effect. The District Judge also has in discussing the general 
question referred to this dspect of the matter and has held that the circum- 
stances point out that there must have been an agreement in the terms pleaded. 
The advocate for the respondent suggests however that the evidence has not been 
discussed, and that he is entitled to have a revised finding on that point in the 
light of the evidence. Having regard to the admitted fact that the fishery was worth 
very much more than Rs. 11-4-0 it seems to be prima facie difficult to hold that the 
villagers would have kept quiet unless there was an agreement that the bid should 
be really for and on behalf of the villagers. The defendant’ denial does not carry 


PS ey en et 
1, (1921) 1 K.B. 635. 4 (1 1 M.LJ. 187. ; 
2. (1927) 1 K.B. 160. 1893) I.L.R. 18 Bom. 342. 
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conviction. The appellate Court has stressed the circumstances against the defen- - 

dants’ plea. It seems to me that having regard to the above facts the learned 

Judge’s finding (hough there is no discussion of the oral evidence, should be accepted 
te 


as a defini ding against the first defendant. In this view it would follow that 
there is no necessity to send the case for re-hearing by the appellate judge 
again. 


The second appeals are therefore allowed, the decrees of the lower appellate 
Court are set aside, and the decrees of the trial Court are restored with costs both 
here and in the Court below. f 


No leave. 
K. S. =n Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justia ViswANATHA SASTRI. 
The Chikkottil Rama Variar, Sammadayi of Nhurala ; 
Devaswom .. Petitioner* 


v. 
Anantbanarayana Pattar and others .. Respondents. 

Promissory note—Suit on promissory nots executed by Uralars of a devaswoom—Dsbt borrewed for necessary 
purpose of the devaswom—Decres against assets of devastoom—lf can bs passed. 

In a suit on a i note where d the description of the executants as Uralars and the 
statement that the debt been for the purposes of the devaswom, there is neither an 
indication in the promissory note that the Uralars wanted to exclude their personal liability nor is 
there any promise to pay the debt out of the funds of the devaswom, no decree could be against 
the devaswom properties even though the debt might have been found to have been borrowed for a 
proper and necessary purpose of the devaswom. 

Peimesive Chettiar v. Shanmugham Chettiar, (1918) 35 M.L.J. gog : I.L.R. 41 Mad. 815 and Stoami- 
natka Iyer v. Srinivasa Iyer, (1916) 92 M.L.J. 2595 followed. 

; Petition under section 25 of Act IX of 1887, praying that the High Court will 
be pleased to revise the decree of the Court of the Subordinate Judge, Ottapalam, 
in 3 C. S. No. 85 of 1946. 


D. A. Krishna Variar and Ravi Varma for Petitioner. 
N. Sundara Aizar for Respondents. 
The Court delivered the following 


Jopommnt.—The fifth defendant, the Samudayi of a Malabar devaswom, 
seeks a revision of a decree of a Small Cause Court against the assets of the 
devaswom. On 18th October, 1943, the four U of the devaswom executed 
a promissory note, Exhibit A-1, in favour of the plaintiff in these terms :. 

“On demand, we, the Urelars of;Nharalath Devaswom, namely, (1) Vasudevan Nambudiri 
son of Vasudevan Nambudin (2) Vasudevan Nambudiri, son of Parameswaran Nambudiri, (3 
iri of odaran Nambudiri, (4) Padmanabhan Nambudiri, son of 
Nambudiri, hereby promise to pay to Ananthanara Pattar (plaintiff) or order 
the sum peek with interest thereon at 6} per cent. per annum. c entire consideration amount 
has been i to the satisfaction of the aforesaid devaswom in the following manner . . . . . 
‘Thus, the entire consideration amount has been received to the satisfaction of the aforesaid devaswom. 

(Signed) Vasudevan Nambudiri. 
( ,, ) Vasudevan Nambudiri. 
( » ) Thuppan Nambudiri. 
` (5, ) Padmanabhan Nambudiri.” 
It is conceded by Mr. D. A. Krishna Variar, the learned advocate for the petitioner 
that this promissory note was the last of a series of prior promissory notes which 
bad been renewed in succession ae that rere under the earliest 
of the issory notes was applied for the di of a possessory mortgage 
of the lands of the devaswom. That the debt was borrowed for a proce and 
necessary purpose of the devaswom is not disputed ; but it is contended that a decree 
arte a o Oe ee 
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should not have been passed against the assets of the devaswom in this suit instituted 
for recovery of the amount duc under the promissory note, Exhibit A-1. 


In Swaminatha Atyar v. Srinivasa Atpar1, Abdur Rahim and Spencer, JJ., held 
following the decisions in Strickland v. Symons? and Shearman v. Robinson? that the 
fact that the money borrowed by the trustee of a temple was utilised for the purposes 
of the temple would not entitle the creditor to a decree against the assets of the 
temple. This decision was followed and applied by King, J., in Ehkambara and 
D 1 i Temples v. Vesrappa Gounder*, where the suit was on a promis- 
sory note on the same terms as in the present case. ‘Fhe learned Judge distinguished 
his own earlier decision in Ekambara and Dandayuthapaniswami Temples v. Arunachala 
Gounder® on the ground that in that case there was a promise by the trustee to pay 

- the debt out of the temple funds. These were the cases relied on by the petitioner. 


There are other decisions to which reference may be made. In Madhavarao 
v. Vatkunta Kamath*, Happell, J., following the decisions cited above, held that a 
decree could not be p inst the assets of a temple in a suit on a promissory 
note executed by the trustee describing himself as a trustee in the body of the note, 
in spite of the fact that the debt was borrowed for the purposes of the temple. , In 
Balavenkatarama Chettiar v. Maruthamuthu Chettiar’, Patanjali Sastri, J., held that 
on a promissory note similar to the one in the present case the trustees alone were 
personally liable. He stated his reasons in these words: ` 
. “In the case of a trustee or manager of a charity borrowing money on a promimory note, the 
undertaking to pay which such execution necessarily imports, can be imputed only to the executant, 
as there is no principal who can be bound by such nieraking and it is difficult to see how such a 
person can borrow on a promissory note without incurring thereby personal hability. To attribute 
, to the prta in such cases an intention to exclude the personal liability of the executant would, in 
effect, be to nullify the unconditional undertaking contained in the instrument. Hence it is, I appre- 
hend, that Courts have always inclined to the view that trustees or managers borrowing money on 
promissory notes incur personal liabdity.” 
The learned Judge followed the decision in Palaniappa Chettiar v. Shanmugham Chettiar®, 
where all the earlier cases of this Court were reviewed by Wallis, C.J. and Spencer, J. 
There, the learned Judges held that a trustee who executed a hundi on behalf of a 
charity and signed his name as trustee was, nevertheless, personally liable for the 
debt and that no decree could be passed against the charity properties. They 
were of the opinion that a person drawing a bill or making a note as trustee of a 
temple or charity was not acting on b of a principal and could not therefore 
claim the benefit of section 28 of the Negotiable Instruments Act. 


The respondent’s learned advocate relied on a decision of the Full Bench in 
Stoagurunatha Pillai v. Padmavathi Ammal®. But it was a case of an pt seeking 
to exclude his personal liability under section 28 of the Negotiable Instruments 
Act. Section 28 has no application to the case of a trustee executing a promissory 
note on behalf of the trust estate. In Subramaniam Pattar v. Velu Nair, Phillips, Ja 
held that a creditor nung on a promissory note executed by the truste> of a temple 
promising to repay the debt from the devaswom properties was entitled to a decree 
against the assets of the’ temple if the debt was to be found to be one ronne ee 
institution. In Niladri Sahu v. Mahant Chathurbhuj Das!1 and Vibhudapriya v. : 
dra13, the Judicial Committee held that a decree could be against the assets 
of a religious charity like a mutt, for debts contracted by the head of the mutt for 
purposes of institution. These two decisions of the Judicial Committee were relied 
on in Venkatabalagurumyrtht Chettiar v. Balakrishna Odayar1*, where this Court held 
that where a trustee of a temple buys goods on credit for the conduct of the services 
of the temple, the creditor is eatitled to recover the value of the goods sold from 


1. (1916) 32 MLL. J. 259. 3 9. (1941) 1 M.L.J. 441 : I.L.R. (1941) Mad. 
2. 1884 26 Ch. D. 245. sey Ai Gy) 

3. 880 ae D. $ Io. (1925) 49 M.L.J. 717. 
4. (1941) 2 M.LJ. i? a ae 11. (1926) 51 M.L.J. 822 : L.R. 59 I.A. 253 : 
$ 1941) 2 M.L. J. 587. I.L.R. 6 Pat. 139 (P.C.). - 

. (1942) 1 MLL. 535. 12. (1927) 48 Mr sie : LR. 54 I.A. 228 = 
Į 1942) 2 M.L. J. 742. I. 50 . 497 (P.C.). i 
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the properties of the temple. In Lakshmindra Thirthaswamiar v. Raghavendrarao}, 
Sadasiva Aiyar and Spencer, JJ., held that in a suit to recover a simple money debt 
incurred by the Sanyasi head of a mutt for the necessary purposes of the mutt, the 
properties of the mutt could be made liable for the satisfaction of the debt and 
distinguished the cases of debts incurred by lay trustees of religious or charitable 
institutions and executors or administrators as standing on a different footing. In 
Sundaresan Chettiar v. Viswanatha Pandara Sannadhi4, Ayling and Krishnan, JJ., granted, 
in addition to a personal decree against the trustee who executed a bond, a decree 
charging the temple funds on the finding that the trustee had agreed to repay the 
loan out of the funds of the temple and that the loan itself had been borrowed for 
temple purposes. 

The case-law is not altogether consistent. It is well established that it is com- 

tent to the trustee of a i endowment to incur debts and borrow money 

or the proper and legitimate expenses of the institution, such as keeping up the | 
religious worship, conducting or defending litigation, averting loss of trust proper: 
ties, etc. It has also been held that the authority of the manager or trustee of an 

owment is of the same nature as that of a guardian of an infant heir so far as 
the capacity to bind the estate by his borrowings is concerned (see Pramathanath 
Malik v. Pradyumna Kumar Malik? and Srimath Deivasikamani v. Nur Mahomed*). 
It has also been held that on a promissory note executed by a guardian, the minor 
is not personally liable, but if the creditor files his suit for recovery of the debt 
evidenced by the note, he is entitled to a decree against the estate of the minor if 
the debt is proved to have been incurred for the necessities of the minor or his estate 
(sec Annamalai Cheti v. Muthuswami® and Pundartkakshayya v. Sreeramulu® affirmed 
on appeal by the Federal Court in Sreeramulu v. Pundarikakshagya’). It is difficult, 
however, to say whether their Lordships of the Federal Court were unanimous in 
their approval of the observations of this Court, though they upheld its conclusion.’ 


In India, a promissory note is a part of the mechanism of money-lending and 
it was for this reason that the Judicial Committee held that Provincial legislation 
regulating money lending so as to affect and scale down debts evidenced by promis- 
sory notes was inira vires, though promissory notes and ing were included amo 
the Federal subjects under the Constitution Act of 1935 see Prafulla Kumar Mukher- 
jee v. The Bank of Commerce*). As between the ac ender and borrower, a promis- 
sory note is only a collateral security and a lender can sue on the original debt or 
consideration ing the security. A promise to repay is implied in the loan 
itself. The original debt or loan does not get merged in the promissory note, so as 
to make the promissory note the only cause of action available to the lender. Nor 
is the liability for yment of the debt extinguished by renewals of the origi 
promissory note. is was the basis of the many decisions given by this Court 
under Madras Act IV of 1938, of which Suryanarayana v. Alavandar® may be cited 
as an instance. Ifso much is established both on principle and authority, it may 
‘logically be contended that a creditor should be entitled to a decree against the 
assets of a temple in a suit on the debt borrowed by the trustee, even though there 
is a promissory note accompanying or su ing the loan, provided the debt is 
frand to have been borrowed for the necessities of the temple. 

Law, however, does not march on logical lines and there is considerable autho- 
Tity for the view, that where a trustee of a person in the position of a trustee, incurs 
a debt without ing the trust property, the creditor should be taken as havi 
` lent the money on the personal credit of the borrower and can look to that credit 
alone and also to the principle of subrogation for the recovery of his loan in cases 





1. (1920) 39 M.LJ. 174: LLR. 43 Mad. | ss ( J g . 946) 
$ . (1945) 2 M.LJ. 975: ILR. (1 
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where the trustee has a right to reimbursements. The difficulties in the way of 
working out the right of subrogation and making it available to the creditor in a 
suit for recovery of the loan will be apparent from the Seeing jueenc in 
Ammalu Ammal v. Namagiri Ammal+, where the earlier cases are collected by Kumara- 
swami Sastri, J. In Srramulu v. Pundarikakshayya*, Fazl Ali, J., observed as follows : 

“It has been held in a series of cases that an executor or a trustee cannot by borrowing moncy 
from a make him ee ee a n bu ene Gore rouge the money was 
applied for the purposes of the estate. In Farhall v. Farkell*, Mellish, L.J., took it to be 
settled Jaw that a contract of borrowing made by an executor after the death of the tstator, 
the executor is only liable and cannot be sued as executor £0 as to get execution against 
the assets of the testator. ¢ principle enunciated in this case has been applied to the cese of an 
executor or trustee in a number of cases in this country also (sce Shailendrarath Palit v. Hads Kaza 
Manet). The general rule however is subject to certain exceptions and, in a proper case, the executor 
or trustee may be entitled to be indemnified out of the estate in his charge.” 


Mukherjee, J., also referred to Farhall v. Farhall? and held that an executor who 
„borrowed money for the purpose of administration made himself only personally 
liable and the creditor could not proceed directly against the estate. 


In the present case, beyond the description of the executants as Uralars and the 
statement that the debt had been borrowed for purposes of the devaswom, thr: 's 
no indication in the promissory note that the Uralars wanted to exclude their pers nal 
liability ; nor is there any promise to pay the debt out of the funds of the temple. 
Sitting singly, I am bound by the decisions in Palaniappa Chettiar v. ies eae 
Chettiar’ and ` Swaminatha Atyar v. Srinivasa Aiyar* which stand unreversed, to hold 
that no decree could be passed against the devaswom properties. I therefore reverse 
the decree of the Court below and pass a decree personally against defendants 
1 and 2, the executants of the promissory note, and against the assets of the other 
two deceased executants in the hands of defendants 1 to 4. I direct that the costs 
of the plaintiff both in the Courts below and in this Court be paid by defendants 
rand. The petitioner in this Court will get his costs out of the assets of the temple. 


V.S. — Petition allowed. 
IN THE HIGH CQURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. JustTicE VIWANATHA SASTRL 
J. Belli Gowder -© Appellani* 
U 


Joghi Gowder and another .. Respondents. 

Arbitration Act (X ef 1940)—Act if eckaustive—Awoard passed an oral submussien—If can be enforced. 

The Arbitration Act is exhaustive of the law relating to arbitration in India. An award, there- 
fore, passed on an oral submission can neither be filed and made a rule of Court under the Act, 
nor enforced apart from the Act. ` 

Appeal against the decree of the District Court, Coimbatore, in A.S. No. 465 
of 1945 preferred against the decree of the Court of the Subordinate Judge, Nilgiris 
at Ootacamund, in O.S. No. 3 of 1945. ` 


R. Venkaiaraman and S. Viswanathan for Appellant. 

T. Srimvasaraghavan and T. S. Narayanachari for Respondents. 

The Court delivered the following ü 

Jupament.—This second appeal has been argued clearly and concisely by 
Mr. S. Viswanathan for the appellant. The suit was for specific performance 
of an agreement to convey land to the plaintiff alleged to have been entered into 
with the defendants. The dispute between the parties has a long history starting 
Pon 19:7 when the properties now in suit along with others were conveyed by the 
plaintiff to the predecessors-in-title of the defendants. Suffice it to say that 
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under Exhibit P-2, dated 5th August, 1937 and Exhibit P-3, dated 21st December, 
1938, thcre were agreements to reconvey the plaint A-and B schedule lands to the 
plaintiff for Rs. 100 and Rs. 507-4-0 respectively within two years from the dates 
of the agreements. The agreements for reconveyance were entered into by the 
father of defendants 1 and 2 in respect of the “A” schedule land and by the first 
defendant in respect cf the “ B”? schedule land. The father of defendants 1 and 2 
died thereafter and the defendants represent his interest. The plaintiff made 
certain payments to the defendants amounting to Rs. 300 during the years 1939 
to 1942 and alleged that the time for performance of the contracts, Exhibits P-2 
and P-g had been extended by the defendants. Disputes arose between the parties, 
cach side charging the other with default in performance. There, was a panchayat 
at which it was decided on 3rd January, 1944, that plaintiff should pay Rs. 550 
to the defendants and take a conveyance of the lands. A sum of Rs. 450 was paid 
by the plaintiff to the defendants on grd January, 1944, the balance having been 
agreed to be payable at the time of the registration of the sale deed. The plaintiff’s 
case is that he also went into possession of the lands agreed to be conveyed to him. 
Disputes again arose between the ee and the plaintiff filed a complaint of 
criminal trespass against the defendants which was registered as C.C. No. 201 of 
1944. Again there was a panchayat whose decision, it P-7, dated 4th March, 
1944, was to the effect that defendants should convey the “ A” and “ B” schedule 
properties to the plaintiff on receipt of a further sum of Rs. 200 and that the criminal 
case filed by the plaintiff should be withdrawn. On 6th March, 1944, both the 
parties signed a memorandum Exhibit P-1 compounding the criminal case and 
er to the acquittal of the accused, the present defendants 1 and 2. The 
plaintiff called upon the defendants to execute the conveyance by his notice, Exhi- 
bit P-9, dated 23rd February, 1944, but the defendants denied that there was a 
panchayat as alleged by the plaintiff or that there was any award of the panchayat- 
dars or cd subsequent arrangement obliging them to convey the lands in his 
favour. ereupon the ‘plaintiff filed the present suit for specific performance 
which has been decreed by the Courts below. 


' The first point argued by the appellant’s learned advocate is that the suit 
is one to enforce an award given on oral reference or submission to arbitration 
and is not maintainable by reason of the provisions of the Arbitration Act, ee 
It is common ground that there was no written submission to the panchayatdars, 
Prior to the enactment of the Arbitration Act of 1940 it had been held by this and 
other High Courts that there was nothing in the Arbitration Act of 1899 or in 
section 89 and schedule 2 of the Civil Procedure Code of 1908, rendering an oral 
agreement to refer to arbitration invalid. A parole submission was held to be a 
legal submission to arbitration and an award passed on an oral reference was held 
to be valid and enforceable by a suit though not by the special procedure prescribed 
by Schedule 2, Civil Procedure Code or the Arbitration Act of 1899. (See Ponnamma 
v. Kotamma, Mathuradas v. Maganlal Parbkudas* and Ramautar Sah v. Langat Singh?) . 
The question is whether the Arbitration Act of 1 has superseded the law as laid 
down in these cases.’ The answer is not free from difficulty in view of the uncertain 
nature of the statutory provisions, The preamble shows that the object of the 
Act was to consolidate and amend the law relating to arbitration and it is a legitimate 
assumption to make that the Act is exhaustive of the law of arbitration in India. 
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which prima facis would include an award on an oral submission. Section 47 
of the Act enacts that the provisions of the Act apply “ to all arbitrations and to 
all proceedings thereunder”. ‘Section 32 of the Act lays down that no suit shall 
lie on any ground whatever for a decision upon the existence, effect or validity 
of an arbitration agreement or award. Sectiot 14 (2) of the Act prescribes the 
procedure for filing an award in Court and it is made a condition of the exercise 
of the Court’s under the section that an “ Arbitration agreement ” as defined 
in section 2 (a) must exist. The question whether it was intended merely to make 
awards on oral submissions unenforceable under the procedure of the Arbitration 
Act or to make them invalid and unenforceable altogether, would depend to a 
large extent on whether the Act is exhaustive of the law of arbitration. I am inclined 
to think that it is. I therefore hold that an award passed on oral submission can 
neither be filed and made a rule of Court under the Act, nor enforced apart from 
the Act. The same opinion has been expressed in Gawri Singh v. Ramlochan Singh’. 


In paragraph 7 of the plaint it was alleged that the parties to the suit had agreed 
to act according to the award of the arbitrators, in other words, the parties had 
adopted the award as their own consensual agreement and acted upon it. They 
filed a memorandum, Exhibit P-1 dated 6th March, 1944, stating that in pursuance 
of the decision of the eg A they were compounding the criminal case 201 of 
1944 and that the accused (defendants 1 and 2) might be acquitted. The criminal 
case could not have been compounded except ee agreement of parties and the 
award by itself could not have resulted in a composition of the offence. The offence 
was compounded two days after the award. There is some evidence, though meagre, 
to show that the parties accepted the award and agreed to abide by its terms and 
acted in ce of such agreement. There was an agreement for sufficient 
consideration to withdraw the criminal complaint and also to convey the Property. 
Though the case has proceeded on the basis that there was a reference to arbitra- 
tion and an award, a scrutiny of the evidence discloses that there was only a self- 
constituted panchayat of the villagers:-who claimed to exercise some sort of disci- 
plinary jurisdiction over the inhabitants of the village and a decision was given 
by the body of villagers to the effect that the disputes between the parties should 
be settled on the lines laid down by them. Indeed the assertion of caste or sige 
autonomy was carried to such an extent as to impose a fine on the plaintiff for 
venturing to go to Court abandoning the caste forum. It is difficult to say that 
there was a reference to arbitration in any legal sense and all that appears is there 
was an informal decision given by the vi who claimed exclusive jurisdiction 
in themselves to decide disputes arismg between the members of the community. 
The parties to the suit accepted the‘decision as their own and to some extent carried 
it out. In these circumstances the defendants having adopted the decision of the 
village ace and agreed to carry out its terms, must convey the properties 
to the plaintiff. 


The result is that the decree of the Courts below is correct and this second 


appeal should be dismissed with costs. © 
(No leave). 
V.P.S. Appeal dismissed. 
a 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice Racuavdé Rao. 
Vengu Ayyar and another .. Petitioners * 


U. 
Yegyam Ayyar and others p3 .. Raspondents. 
Arbitration Act Z of 1940), sarien 16 (1)—Remiital of award en grounds otker than those in statute 
—If justyisd—Plea, tf can be in appeal. 
In a suit for partition referred to arbitration the Court remitted the award on the ground that it 
was not clear whether every individual sale in respect of the items in suit were consid by the arbi- 
trator. As the plaintiff did not turn up the arbitrator returned the award to Court, which after exami- 


ing the arbitrator and the plaintiff upheld the award. On appeal it was held that the award became 
void under section 16 (3) of the Act. In revision, 


Hild, (i) the Court could not remit an award on any ground not contemplated by section 16 
1) of the Act. (H) It was open to the parties to plead in appeal the irregularity of the trial 
in 90 remitting the award. 

Petition under section 115 of Act V of 1908, praying that the High Court will 
“be pleased to revise the order of the Court of the Subordinate Judge, Tirunelveli, 
dated 5th August, 1948, in C.M.A. No. 35 of 1948 (O.S. No. 282 of 1944, District 
Munsif Court, Ambasamudram). : 

K. Sankara Sastri for Petitioners? o, 

T. L. Venkatarama Áiyar for Respondents. 

The Court delivered the following . 

Jupement.—The facts connected with this Civil Revision Petition are these : 
There was a suit for partition before the District is Court, Ambasamudram, 
by one brother against others which was referred to arbitration. The first defend- 
ant, the eldest brother, claimed that except items 1 to 5 of the plaint schedule the 
rest of them, items 6 to 25 were his self-acquisitions standing either in his own name 
or in the name of his wife, the second defendant. The advocate-arbitrator agreed 
with the first defendant’s contentions and made an award which the Court however 
remitted on the ground that it was not clear whether every individual sale in respect 
of the items in suit was considered by the arbitrator. ‘On remittal the arbitrator 
gave notices to both the parties. The laintiff did not turn up with the result 
that the arbitrator, finding that he con do nothing, sent back the record to the’ 
District Munsif. He price! a took up the objections to the award which had 
been previously filed, and examining the arbitrator and the plaintiff found 
that there was no misconduct about the proceedings of the arbitrator and upheld 
the award. The plaintiff thereupon preferred an appeal to the Court of the Subordi- 
nate Judge of Tinnevelly objecting to the award as one which became void under 
sub-section (3) of section 16 of the Indian Arbitration Act X of 1940 on the failure 
of the arbitrator to reconsider the award on remittal and submit his decision within 
the time fixed. The objection was upheld by the learned Subordinate Judge, 
so that the suit stands to be tried by the learned District Munsif as a rezult of the 
decision of the learned Subordinate Judge. 

Defendants 1 and 2 have preferred this revision petition against the order 
of the learned Subordinate Judge. Their contention is that the order of the original 
remittal by the learned District Munsif was itself irregular, and that although 
they did not file an appeal against the order because of its unappealability it would 
be open to them to plead the irregularity as they did in the appeal preferred by the 
plaintiff against the order of the learned District Munsif even y upholding 
the award. This contention is, in my opinion, well-founded. c ground on 
which the origi remittal was made by the learned District Munsif is not one 
contemplated by any of the clauses of sub-section (1) of section 16. The procedure 
adopted by the learned District Munsif seems more akin, in my judgment, to the 
procedure by way of remand in the exercise of inherent powers on the part of an 
appellate Court under the Civil Procedure Code. No Court is entitled to add 
Se a ah 
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to the grounds of remittal set forth in the statute, and the order of remittal made 
by the learned District Munsif must pea oS cates to, be invalid. There 
was and could be no appeal against that order, use none is provided for by the 
statute, and when against the-order of the learned District Munsif upholding the 
award an appeal was taken by the plaintiff to the Court of the Suboriinate Judge 
it was undoubtedly competent to thè first defendant to plead the irregularity of 
the order of remittal and to sustain the order of the learned District Munsif on the 
ground of such irregularity. ' 


. In Abdul Rakman v. Yar Muhammad}, to which my attention has been drawn 
by the learned counsel for the petitioners an award was remitted under section 520 
of Act X of th The arbitrators refused to reconsider it, and the Court there- 
upon proceeded with the suit, and. gave the plairitiffs a decree. The defendants 
- appealed from such decree on the ground, am: t others, that the award had been 
improperly remitted under section 520, It ‘aa Teld that the question whether the 
award had been properly remitted under section 520 or not could be entertained 
in such appeal. Says Oldfield, J., at page 641 of the report : g n 
“I copsider we are competent to entertain this appeal, as it is only where a decrèe has been 
made in the terms of the award that no Hes; andind ini ihe ippal ICE Gento ta eo 
consider whether the award did become legally void tho reet o de arbitrators to reconsider 
their award when directed to do so by the Judgo ; and this will depend on whether the Judge’s order - 
remitting it was one which he could legally make. Section 520 empowers the Court to remit an award 


for reconsideration upon certain grounds ified in the section, but u no others ; and by section 
ger an award remitted under Scam 320 es void on refusal of the arbitrators to reconsider it. 
ion 520 gives no unreserved discretion to a Court in the matter of remitting’ awards for reconsi- 


deration y and the refusal of‘the arbitrators to reconsider the award will render it void only when 
the order remitting it was one which could -be made under section 590. It is th the 
duty of this Court on appeal to see if the order the Judge was one which he could legally make 
under section 52 so as to render the award void by refusal to comply with it.” 


Referring to section 16 of the Indian Arbitration Act, Lord Justice Du Parcq in 
delivering the judgment of the Judicial Committee in Shres Minakshi Mills, ve 
Patel Bros.* observed at page 19 : : ; i 

“ The section poba three sorts of defects which may necessitate reconsideration of an award 
and empowers the to remit the defective award in the cases specified (and in me others) to the 
arbitrator or umpire, and to fix the time within which the arbitrator or umpire is to submit his decision 
to the Court.” ` ; 
I am satisfied that the learned District Murisif’s order remitting the award is invalid, 
and that it was open to'him to uphold the award as he did on-return of the record 
by the arbitrator after gcing into the objections to the award in the light of the 
evidence adduced before him. : l 

Mr. Venkatarama Aiyar for the respondents has drawn my attention to a - 
case reported in Re An arbitration betwesn Baxters and Midland Rail Co.?. As_the 
headnote to the ruling puts it, what happened in that case is this: In an arbi- ` 
tration under the Light Railways Act, 1896, in which under the statute the costs 
Were in the discretion of the arbitrator, the arbitrator made and published an award 
in which he said nothing as to costs. Upon an affidavit by the arbitrator that the 
reason why he had e'no award as to costs was that he had been under the 
misapprehension that the arbitration was subject to the provisions of the Lands 
Clauses Act, 1845, under which costs follow the event, and that if he had known 
that he had to award costs, he would have awarded them to the clajmants, 
it was held that as the mistake made by the arbitrator was merely one of omission, 
and he did not seek in any way to impeach the award that he had made, the matter 
ought to be remitted to him for his consideration. The statute with which that 
case Was concerned is different from the one with which we are concerned here. 
The provision as to remittal in that statute is in section 10 (1) and is as follows : 

“ In all cases of reference to arbitration the Court or a Judge may from time to thme remit the 
matters referred ór any of them, to the reconsideration of the arbitrators or umpire.” i; 

a,” (1881) LL.R. 3 AN. 636. 9° SC LEC. (2944) Bam. 46 (R.Q) © ~~~ 
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and schedule I of that statute further provided as follows: ` / 


“The costs of the reference and award shall be in the discretion of tht-arbitrators or umpire, 
who may direct to and by whom and in what manner those costs, or any part thereof, shall be paid.” 


The decision reached by the Court of appeal in England on the language of that 
statute and on the facts of that case affords no assistance to the determination of the 


point before me. 


I must accordingly uphold the contention of the petitioners; but this only 
means that the matter should go back to the learned Subordinate Judge of Tinne- 
diep who has at the end of his order now under revision referred to the question 
of misconduct on the part of the arbitrator which was apparently before 
him but refrained from arriving at any decision thereupon in the view that he took 
that the award became void under sub-section (3) of section 16 of the Indian Arbitra- 
tion Act on the failure of the arbitrator to reconsider it and submit his decision 
within the time fixed. I accordingly set aside the order of the learned Subordinate ° 
ee Tel direct him to take up the appeal on his file for fresh hearing and disposal 
‘ht of the’ foregoing and in accordance with law. The petitioners shall 
have fi costs of this revision petition. The costs in the Courts below will abide 
the result of the re-hearing. 
V.P.S.  — Petition allowed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


A 


Present :—MR. JusTicgk VISWANATHA SASTRI. . 
` N. Chinnakannu Pillai .. Petitioner* 
D. i { 
N. S. Sundaram ` í .. Respondent. 


. Succession Act (XXXIX , ksctiens and ae Succession certificate— pon 
mea Srey ator o i iai Koeni ieee eae 
to orcs 
1889 a A pet n 
ee ing powers en Munsifs and Suberdinais Judges —]f includes. povoers wader 


The Subordinate Judge of Tuticorin would have jurisdiction to entertain applications for the 
tof succestion certificates. It cannot be su contended that with the repeal of the 
Certificate Act, 1889, and its: re-enactment by the Indian Succession Act, 1925, the life 
of the notifications issued under the earlier Act came to an end by reason of the omission in the later 
Act of a provision’ continuing the notifications issued under the earlier Act. Under section 26 1) 
Subordinate Judge of D OM ore G. O. No. 391 dated gand October, 1921, notified that 
have juiiadictlon to issue micoemion certian ies and thi nót- 
No. 1791 dated EA I (which 
aa eenaa taly ac D Aaa ea tat Dine tee or ath headquarters 
of darcy) because thero was nothing id the inte C O. depriving thw of jurisdiction vested 
ia than. By Se caries nonficàtion; The doctrine of repeal by implication must not be resorted 10 
unless piper. te clear. Der eae once eae ea 5 


e No. foe dae gend ‘October, Igat. = 


Quere.—Whether the notification issued by the High Court under section 265 of the Succession 
Tlam and section 29 ni a9 (i) of the Madras Civil Courts Act, Pea ie ee ae 
“all Subordinate Judges to take of proceedings under the 


rier Oar atarie carnal Po Supesed of district delegaics” are wide enough to include 
proceedings under uade Part X of tho Suçcemion Act? 


Karihiruma Gondar v. (r532) 62 M.L.J. 6a2: LLR. 55 Mad. 701 and Rangargja 
Ræ v. Tulasibai Ammal, Viga) T M 1 MLJ. HA considered. 


Petition under section 115 of Act V of 1908, praying that the High Court will be 
pleased to revise the order of the Court of the Subordinate Judge, Tuticorin, dated 
15th March, 1950, in O. P. No. 38 of 1949. ` / 

S. Ramachandra Aiyar for Petitioner. oe i 


F. Ramaswami Aiyar for Respondent. . 2 ; 








*C. R P. No. 455 of 1950. 14th April, 1950. - 
: i 


I1] CHINNAKANNU PILLAI 0. SUNDARAM. `- a, 645 


‘Fhe Court delivered the following eae 
Jopomenr.—This civil revision petition is directed against an interlocutory 
order of the Subordinate Judge of Tuticorin in O. P. No. 9g of 1949, a petition for 
the issue of a succession certificate under the Indian Succession Act (XX XIX of 
` 1925); holding that he had jurisdiction to entertain the application. The conten- 
tion of the petitioner in this Court is that the Subordinate Judge had no jurisdic- 
tion. There is no notification of the Provincial Government under section 388 (1) 
of the Succession Act, 1925, empowering Subordinate qudges to issue succession 
certificates. Under section 26, sub-section (3) of the Succession Certificate Act 
(VII of 1889), there were three notifications by the Local Government conferring 
TE on Courts inferior to a District Court to issue succession certificates. 
e effect of these successive notifications issued under that Act is one of the matters 
that fall to be decided in this case. The provisions of Act XIV of 1926 passed by. 
the Indian Legislature, whereby section 29 of the Madras Civil Courts Act, 1873, 
was inserted in that Act, empowered the High Court, by notification, to invest 
judicial officers with jurisdiction in matters arising under the Indian Succession 
Act. -Sections 265 and 388 of the Indian Succession Act empower the High Court 
and the Provincial Government respectively, by notification, to invest any Court 
inferior in e to that of a District Judge with power to exercise the functions of- 
a District Judge under the Act in respect of the matters specified in those sections. 
The High Court has issued notifications in the exercise of the power conferred upon 
it under section 265 of the Indian Succession Act and section 29 (1) of the Madras 
Civil Courts Act of 1873, as amended by Act XIV of 1926 of the Indian Legislature 
authorising all Subordinate Judges to take cognizance of any ceedings under 
-the Indian Succession Act, 1925, which cannot be disposed of by District ask pa is 
and appointing all Subordihate Judges ex officio as “ District Delegates” er the 
Succession Act, 1925, within the local limits of their respective jurisdiction. It 
is the effect of these several notifications that has to be considered in arriving 
at a decision on the question of jurigdiction raised in the present case. 


Under section 26 (1) of the Succession Certificate Act, 1889, the Local Govern- > 


ment by G. O. No. 3g1 dated 22nd October, 1921, notified that the Subordinate 
Judge of Tuticorin would have jurisdiction to- issue succession. certificates. In a 

ter G. O. No. 1731 dated 5th June, 1924, the Local Government invested all 
Subordinate Judges and District Munsiffs except those atothe headquarters of 
districts (subject to a few exceptions) with the powers of a District Court under 
the Succession Certificate Act, 1889, within the local limits of their respective 
jurisdiction. By another notification, G. O. No. 24 dated 7th January, 1925, 


Volume I of the Civil Rules of Government inv 
Courts of District Munsiffs in the Presidency except those situated at head- 
quarters of districts, with jurisdiction to issue succession certificates. All these 
notifications were issued under section 26 of: thé Succession Certificate Act, 1889, 
which has now been ed and re-enacted as Part X of the Indian Succession 
Act, 1925. It cannot successfully contended that with the repeal of the 
Succession Certificate Act, 1889, and its re-enactment by the Indian Succession 
Act, 1925, the life of the notifications issued under the earlier Act came to an 
end by reason of the omission in the’ later Act of’a provision continuing the 
notifications issued under the earlier Act. Section 24 of io General Clausés Act: 
‘provides for the continuation in force of such notifications unless otherwise 
expressly provided in the later Act, and there is no such provision in the Indian 
Succession Act, 1925. The argument of the petitioner is that the second G. O. 
No. 1731 dated 5th June, 1924, operated asa re of the first G. O. No. 391 
dated 22nd October, 1921, and the second G. O. was, in its turn, repealed by 
the third G. O. No. 24 dated 7th January, 1925, and that’ the result of the 
several notifications is that District Judges and District Munsiffs, except those at 
headquarters of distriets, alone have jurisdiction to issue succession certificates. š 

I am unable to accept.this argument. While the third notification in terms 
supersedes the second, the second does not purport to supersede the first. It cannot 


. 


G. O. No. 1731 (wrongly ae G. O. No. 371 at page 274 a 


i 
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be said that the first notification became otiose or wholly devoid of any effect after 
‘the issue of the second notification. The special notification empowering certain 
selected Subordinate Judges’ Courts, of which the Tuticorin Subordinate Judge’s 
‘Court was one, to take cognizance of applications for grant of succession certificates, 
continued to be in force notwithstanding G. O. No. 1731-dated 5th June, 1924, because - 
there was nothing in the later G. O. depriving those Courts of. the jurisdiction vested 
in them by ‘the earliér notification. To some extent, G. O.-No. 1731 dated 5th 
June, 1924, may overlap G. O. No. 991 in cases where Courts of Subordinate Judges 
ially empowered by G. O. No. 391 fall within the category of Subordinate Judges. 
ctioning at places other than headquarters of districts. With reference to 
Subordinate Ju functioning at the headquarters.of districts and empowered ` 
by G. O. No. 391 to take cognizance of applications for grant of succession certifi- 
cates, their jurisdiction would remain ‘unaffected by G. O. No. 1791 dated 5th 
June, 1924, which confers jurisdiction only on Subordinate Ju and District 
unsiffs not functioning at headquarters of districts. It is therefore not possible 
to say that the scope and ambit of G. O. No. 1731 dated 5th June, 1924, are compre- , 
hensive enough to provide for all matters for which G. O. No. 391 made provision. 
In other words, the two G. Os. can exist and have operation side by side.. The 
doctrine of repeal by jmplication must not be ori bo unless the implication is. 
quite clear. An enactment or a rule having the force of law cannot be held to be 
pond by implication by a later enactment or statutory rule unless the provisions 
of the earlier enactment or rule are plainly repugnant to those of the subsequent 
enactment or rule and the entire subject-matter of the first is taken away by the 
second. If the two provisions standing together. would lead to wholly urd 
co uences or if the entire subject-matter of the earlier. statutory vision is- 
provided for by a later statutory provision, then there mtay be room for e applica- 
tion of the rule of repeal by implication. Repeal by implication is not to be lightly 
inferred and the mere inclusion in a later statutory provision ofa portion of the 
` subject-matter contained in an earlier statutory provision cannot by itself have 
the result of a repeal of the earlier provision. Repeal by implication is the. 
consequence of contradictory or inconsistent legislation and should not be imputed 
to a legislative or rule-making authority unless one is driven to doso. Ses Halsbury’s. 
Laws of England, Vol. 31, page 561. Even in a case where theré is repeal or amend- 
ment of an earlier Agt by necessary implication, the repeal need not extend to the 
whole of the provisions of an earlier enactment and certain provisions of the earlier 
enactment may survive the repeal or amendment, The present is such a case. 
In my opinion, G. O. No. 173" dated ou June, 1924, neither expressly nor by 
necessary implication repeals the earlier G. O. No. 391, In this view, the Subordi~ 
nate Juuge of Tuticorin would-have jurisdiction to entértain the petition for the: 
grant of succession certificate. 3 - ag 
It is unnecessary to consider the effect of the notifications issued by the High 
Court in 1939 acting under the provisions of section 265 of the Indian Succession 
Act, 1925 and the provisions of section 29 (1) of the Madras Civil Courts Act, 
1873, as amended by Act XIV of 1926. These notifications do not, in so many 
terms, confer jurisdiction on Subordinate Judges to take cognizance of applications 
for grant of succession certificates. At the same time, the notification authorises 
$ “ bordinate to take izance of any proceedings under the Indian Succession 
Act, can hie eR deel of b district delegatis.” f DA g 
District delegates had no place in the old Succession Certificate Act and under 
- the Succession Act of 1925 could not entertain applications for the issue of succes- 
sion certificates. The words of the notification are, however, wide and quito 
eral and lite interpreted, would \include Po eng under Part X of the 
ian Succession Act. There is xdecision of this Court in Kartkiruma Goundan 
v. Rangammal, favouring such a wide and literal interpretation of the Notification 
which" adopts the language of section 29 (1) of the Madras Civil Courts Act 
as amended by Act - of 1926. -Panchapagesa Sastri, J., in the decision 
——————_—_ e ene, 


+ ` xı, (1932) 62 M.L.J. 622 : I.L.R. 55 Mad. yor, i l 
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reported in Rangaraja Rao v. Tulasibai Ammal', was inclined to place a more restricted: 
interpretation’ on the scope of the notification and to hold that it did not authorise 
Subordinate Judges to entertain applications for the issue of succession certificates.. 
It is unnecessary for me to express an opinion as to which of these divergent views 


represents the true intention of the ~ The difficulty has arisen from the 
Indian Succession Act, 1925, assembling together. different enactments which 
dealt with different topics without referencë to each other, , the Succession 


Certificate Act, 1889, the Probate and Administration Act, 1881,° the Indian 
Succession Act, 1865, The Succession (Property Protection) Act, 1841, and the 
Hindu Wills Act, 1870. Thére was no place for a District delegate in the Succes- 


- sion Certificate Act, 1889, while the Probate and Administration Act, 1881, gave 


jurisdiction to a District delegate in non-contentious applications for probate or 
letters of administration. The consolidating Act of 1925 has, to some extent, 
to be interpreted in the light of the history of the previous legislation embodied 
in the several enactments above referred to, and, if so interpreted, the reasoning. 
of Pancha Sastri, J.,if I may say so, with a tome to be convinc- | 
ing. J need not pursue the matter further as this civil revision petition fails on 
my interpretation of G.-O, No. 391 of 1921 and the subsequent notifications issued. 
by the Government. $ , en a i 

The civil: revision petition is therefore dismissed with costs.’ l . 
K. S. .. ——— Petition dismissed- 
` IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

‘ Present MR. Jusriar PANGHAPAKESA AYYAR. 


Ponnuru Satyanara - i .. Appellani* 

v, * =. a p 
, Execution—lIrregular order entering l satisfaction—Right of dacree-helder te” þrocesd afregh with the 
execution petiti irnemsl) Hosa eh dermal oti ccna lel nett 
of the surety leaving out the principal and kis ; 


execution petition i ly and erron closed by it. Though such an earlier tion- is. 
filed on the last day of 12 years’ limitation under section 48 of the Civil Procedure there is. 
nothing unjust or inequitable in reviving it. - fe) g 
Under the law, a decree-holder can proceed against any one of the joint judgment-debtors he 
likes and a surety against whom thedecreo has been passed or his | representative can be 
proceeded against without first proceeding against the pri ay debtor, though the decree-holder 
may be doing what a layman may consider to be air. t the xs of law can never be’an_ 
abuse of law, and, when the law allows it, the Court cannot disallow it. d 
It cannot be said that the decree-holder is not entitled to leave out a portion of the old relief 
prayed for when asking for a revival of the old execution petition. Ae 
_ Appeal against the order of the Court of the Subordinate Judge, Tenali, dated 
26th-October, 1948 in AS. No. 84 of 1948; preferred against the order of the Court 
of the District Munsif, Repalle, in E.P, No. 228 of 1946 in Q.S. No. 173 of 1931. 
 V. G. Krishnamathy for Appellant. ay 
G. Venkatarama Sastri for Respondent. ; 
The Court delivered the following - 
-  Jupcuant.—This is a civil miscellaneous second appeal filed by one Satya- 


narayana, the fourth respondent in E.P, No. 228 of 1946, which was merged in 
the revived E.P. No, 283 of 1943 in O.S. No.-173 of 1931 on the file of the District 








1. (1949) 1 M.L.J. 650. -< 
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Munsif’s Court, Repalle, against the orders of both the lower Courts overruling his 
objections and directing the execution petition to proceed and his properties to be 
sold for realising the decree amount. ý 


The facts were briefly these. B. Nagabushanam, the decrec-holder, obtained 
a simple money decree on a promissory note for Rs. 600 dated 6th February, 1990, 
inst one B. Ramayya,-the executanj and his surety P. Sitaramaswami, in O.S. 
No. 173 of 1981. e decree amount was scaled down, and, after several E.Ps., | 
with which we are not now concerned, E.P. No: 283 of 1943 was filed by the decree- 
holder on 17th September, 1943, for recovering more than a thousand ru due 
under the scaled down decree with subsequent interest and costs. t E.P. 
was undoubtedly filed within time under section 48, Civil Procedure Code, as well 
as under Article 181 of the Indian Limitation Act. That E.P, shows Ramayya, 
the first defendant, as alive, and not as dead, though it is represented to me now 
by the learned counsel for the appellant, relying on an observation in paragraph 2 
of the judgment of the trial Court, and in ph 2 of the judgment of the lower 
appellate Court in A.S. No. 84 of 1948, that the first defendant was dead already 
by the time of the execution petition and that his legal representatives have not 
been brought on record till now. There is, however, no formal or legal proof 
that the first defendant is really dead. - Whatever that be, the decree itself is an 
old one dated 17th September, 1931 and E.P. No. 283 of 1943 was filed on 17th 
September, 1943, the very last day of limitation under section 48, Civil Procedure 
Code. Some immoveable properties claimed +d be. the first defendant’s were 
attached and proclaimed for sale on 6th November, 1944. But, just before the 
sale, one Parachuri Subba Rao filed a claim petition, E.A. No. 529 of 1944, regard- 
ing those properties, claiming them to be his. It was dismissed as filed too late. 
‘The claimant then deposited the sale warrant amount under protest into the Court 
on 6th November, 1 itself and the Court ordered the stay of the sale of the pro- - 
ies on his application, E.A. ‘No. 525 of 1944. On ı th November, 1944, the 
urt closed the exécution petition, recording full satisfaction on account of the 
deposit-made by Parachuri Subba Rao under protest. This order was rather 
curious as the deposit was made under protest by Subba Rao and a stay had been 
got by him regarding its payment out to the decree-holder, and the Court should 
ve therefore awaited the result of the suit filed by the claimant. What is more, 
it, of course, kept the deposit in.Court and did not allow the decree-holder to draw 
it out, as there was a stay. ‘The claimant filed O.S. No. 296 of 1944 and got the 
order of the Court dismissing his claim set aside on 22nd December, 1945. On 
yth February, 1946, the claimant withdrew from Court the amount deposited under 
protest by him. He was allowed to withdraw the entire amount as the decree 
entitled him to do so,-having ised his claim to the attached properties, There- 
upon, thé decree-holder filed E.P. No. 228 of 1946 to set aside the order of full 
satisfaction, erroneously passed by the Court on 13th November, 1 to revive the 
pr ings in E.P. No. 283 of 1943, to`continue the sale proceedings theretinder, 
and to the properties of the present appellant, who was a legal representative 
of the surety e eaa ak the second defendant. The District Munsif allowed 
that to be done despite all the objections of this appellant. The’ap t there- 
upon filed A.S: No. b4 of 1948 in the Sub-Court, Tenali. The learned Subordinate 
udge dismissed the appeal, shee rae contentions of the appellant ; and he 
preferred this C.M.S.A. against that judgment. 


I have the entire records, and heard learned counsel on both sides. 
Mr. Y. G. Kri urthy, the learned counsel for the appellant, raised five main 
contentions. The first was that both the lower Courts went wrong in reopeni 
the matter of this stale decree after full satisfaction had been entered on 1gth Naven 
ber, 1944. The argument is unsustainable. That full satisfaction’ order was 
passed erroncously, treating a deposit under protest; Hya man claiming inde-` 
pendently a title to the attached properties of the first defendant judgment-debtor, 
in order to save his own properties from sale, and that stranger third esta- 
blished his claim in his suit and took back the money deposited by him under protest. 
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Not a-pie out of that deposit was paid to this decree-holder. Itis, therefore, quite 
unreasonable to call this a stale claim, simply because the decree is old and the 
decree-holder had received not a pie. It is a case in which any Court of equity 
justice and good conscience ought, in order to prevent ‘‘ obvious injustice ”, and 
according to the ruling of the Full Bench of this Court in V. B. T. Sundaramma 
v. Abdul Khadar!, to proceed- with the execution petition afresh, .after setting 
aside the irregular and illegal order entering full satisfaction as there is an error 
patent on the face of the records, and the dismissal was for some reason which 
turned out later on to be untenable and the District Munsif was not responsible 
for it. Suppose, for instance, a cow has to bedelivered to a decree-holder and some 
cow belo to a stranger, found in the Court premises and mistaken by the 
udge to be ie cow in question, is delivered, and full satisfaction entered, can it 
said that the matter cannot be reopened when the stranger establishes his right 
to that cow and recovers it; and the cow of the decree-holder has still to be caught 
hold of and delivered? So too, if counterfeit currency notes are given in satis- 
faction of a decree by a judgment-debtor, and full satisfaction is entered by. the 
Judge taking them to be genuine notes, can it be said that the execution petition 
cannot be reopened when the fraud is discovered and the money has to be paid to 
the decree-holder ? 


The next contention of Mr. Krishnamurthy was that it was highly unjust 
and inequitable to allow an execution petition like EP. No. 228 of 1946 to be filed 
15 years after the decree, and three years after the period of limitation prescribed 
in section 48, Civil Procedure Code, and allow it to be tacked on to an execution 
petition like E.P. No. 283 of 1949 filed on the very last day of limitation under 
section 48, Civil Procedure Code. I see nothing unjust or inequitable in that. 
Many rulings of this Court, including the Full Bench ruling quoted above, have 
held that, where an execution petition has been closed erroneously by a Court 
either for statistical purposes or under an error, as here, and the decree-holder 
is free from blame, the inj decree-holder has got aright to have that old exe- 
cution petition revived and proceeded with from the s immediately before 
the error, and that a subsequent execution petition filed by him is only to be treated 
as a reminder to the Court’to revive the old execution petition ‘irregularly and 
erroncoualy closed by it. The lower appellate>Court has dealt fully with this 
point and it is unnecessary to cite further rulings or authorities for this elemen 
position which has become well established now. No question of limitation wi 
therefore be involved. None of the defendants were parties to O.S. No. 286 of 
1944, only the transferee decree-holder and the claimant being parties to it. 


The third contention of Mr. Krishnamurthy was that it was highly unjust 
and inequitable for the decree-holder not to bring the legal representatives of the 
first defendant on record and to proceed only against the properties of this appellant 
who was the legal representative of the surety. For one thing as already stated it 
is not clear whether the first defendant was alive or dead when E.P. No. 288 of 
1943 was filed. Nobody has spoken to the date of his death. An observation in 
ju ts, leading to an inference that he was dead even before the filing of E.P. 
No. 283 of 1943, cannot be relied on when the execution petition itself shows the 
man as alive and without any legal representative, and w there is nothing in 
the evidence to-show when the man died, and when the counter of this appellant 
in E.P. No. 228 of 1946 seems to show that the first defendant was alive at the time 
when O.§. No. 286 of 1944 was filed. Under our law, a decree-holder can proceed 
against any one of the joint judgment-debtors he likes, and the second defendant 
(surety) had become a judgment-debtor by the decree in O.S. No. 173 of 1931. 
No doubt by saving one and leaving him out and proceeding against another, to- 
wards whom he has not got the same consideration, the decree-holder may be doing 
what a layman may consider to be unfair. But the use of law can never be an 
abuse of law, and, when the law allows it, the Court cannot disallow it. It is open 





1. (1932) 64 M.LJ. 664: I.L.R. 56 Mad. 490 (F.B.). 


650 THE MADRAS LAW 7 JOURNAL REPORTS. ; [1930 


- to this oriai to sue the first defendants legal representative for contribution” 
after the decree amount has been recovered. from'him in this E.P: 


The next contention of Mr. Krishnamurthy was that Parachuri Subba Rao, 
the third party who deposited the decree amount under protest in that claim 
petition, was only a name. lender for the first defendant and had deposited only 
the money of the first defendant, and that this decree-holder, acting in collusion 
` with that first defendant had filed this execution petition against this appellant,. 
in order to recover the money once more and pay it back to the first defendant, 
and that the lower. appellate Court failed to consider this important contention 
and decide it. The lower appellate Court did not consider ‘this contention because 
it was not raised before it at all. . Nor has it been raised in the appeal memo. here. 
Nor was there any evidence on record to prove this extremely interesting, but Tather 
incredible, story. So, this contention also must fail. 


The last contention was that as E.P. ‘No. 283 of 1943 was revived by 
E. P. No, 228 of 1946, the decree-holder should have asked also for the ab of the 
old‘attached properties of the first defendant, as he was not entitled to leave out a 
portion of the.old relief prayed for when asking for a revival of the’ old execution 
petition. I cannot . Suppose, for instance, in an old E.P. fifty sh 
and two cows of the judgment-debtor were sought to be attached and were attach 
but the‘two cows died before the execution petition, wrongly closed, was revived, 
how Can it be said that the decree-holder applying for the revival of ‘the execution 
petition should also apply for the sale of the two cows which died ànd whose-car- 
casses themselves ha ad dinsppeared ? So too, how can this decree-holder be expected 
to ask for the ae of the immoveable roperties alleged to be the first 
~ -< defendant’s but which were declared by a Cour in ‘a suit, to belong to a third 
party and not to the firat defendant? _, 


- All the contentions of the learned counsel for the ap lant have failed. Ona 
scrutiny of the entire records, I am satisfied that both the Courts below were per- 


fectly right in overruling all the contentions of the a iy and in directing the 
execution: petition to proceed. This C.M.S.A. there deserves to be, and is 
hereby, dismissed with coats. 

Leave refused. i z ee 1S i 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. P. V, RAJAMANNAR, Chief Justice, AND MR. Justice Viswa~ 
NATHA SASTRI. 


Adapalá Subba Keidy and aroi 5 Afpellants * 

OOD ; l . : 

- Adapala Andemma and others — f ` Respondents, 

E T E N EAE, RN 

Where in probate proceedings there is dapger to thc ascts of the estate ing secreted anc 
otherwise dealt with by the parties in possession, to safe such an estate it be just and 
that æ person should be a inted receiver or admini 10T ts lite. The Court can 
conker upon such a peron all suc powers as may. be 3 necessary for c realisation, aia aia 


protection and preservation of the property.” 
- Namagiri Ammal v. Subba Rao, (1947) 2 MLL.J. 964: I.L.R. (1948) Mad. 494, explained 


o Appeal against the order of the District Court, Nellore; dated 6th January, 
1959, in I.A. No. 93 of f949 in O.P. No. 4 of 1949.” : 


K. Kuttikrishna Menon and- P. Babulu Reddi for Appellants. 
K. Umamaheswaram, A. Subramanyan and È Rami ae for Respondents 


~A. A. O. No. 33 of 1950... - Ti 3 12th April, rono: 


IN : SUBBA REDDY 0." ANDEMMA. `O 65i 
The Judgment of the Court was delivered by `~ 


The Chief Fustice—This is an appeal against the order of the District Judge 
of Nellore on an application filed in O.P. No. 4 of 1949, a petition for the grant 
of probate of a will dated 22nd July, 1948, of one Venkatanarasa Reddi who died 
leaving behind him thret widows, ughters and two divided brothers, The 
| first widow is the applicant for probate of the will which was registered during the ` 
lifetime of her deceased husband. To the petition, her co-widows, the daughters 
of the deceased and his brothers were made parties. An application was made 

ing the petition purporting to be under sections 247 and 268 of the Indian 

uccession Act and sections 94 and 151 and Order 40, rule 1, Civil Procedure 
ods for the appointment of an interim administrator or receiver to take possession 
of the entire estate and manage the same during the pendency of the probate 
‘- The estate comprises admittedly of considerable extent of immoveable property. 
‘The deceased was entitled to a third share. The properties had not been divided 
by metes and bounds and it is common ground that on the date of the petition the 
erties were in the possession of the two divided brothers who were respondents « 
Sand 7 in the petition. The application was made on the ground that it was neces- 
ty to aeure ne ieee tie propera padig the disposal of the pro ings, 
having regard to the magnitude of the estate and the hostile attitude taken up by 
respondents 6 and 7, the brothers. Their attitude was based.on a will which they 
set up to have been executed by the deceased on 15th August, 1948, a day 
before he died. This will has not been registered. . It was alleged in the affidavit 
filed in support of the application that respondents 6 and 7 had cancealed moveable 
perties, of value and realised large amounts by way of income and sale 
of moveables and had manipulated the accounts’ to suppress the true extent of the. 
estate and to minimise the income accruing therefrom. The petitioner’s co-widows 
did not have any objection to the appointment of a receiver and the opposition 
was entirely from the brothers, respondents 6 and 7. The learned District Judge 
found that the applicant had a prima facie case in view of the registered will on 
| whiéh she was relying as against the unregistered will relied on”by the contesting 
respondents. The jes nel Juda thought that as the two brothers were admittedly 
entitled to two-thirds of the estate, it would be unfair and improper to oust them 
from possession and management and to vest the entire estate in the hands of a~ 
third party, He, however, was convinced that it was necessary to safeguard the 
interests of the petitioner by appointing a local advocate as receiver but with limited 
functions, namely, to have general supervision over the management of the estate, 
to take an inventory of the moveables and outstandings and to receive'a third share 
of the net income from the two brothers (respondents 6 and 7) and deposit the same 
immediately into Court. Respondents 6 and 7 were directed to give adequate 
facilities to the receiver for supervising their management and to make the accounts 
or to him for scrutiny. Respondents 6 and 7 have appealed against this 
cr. 


On their behalf Mr, Kuttikrishna Menon first raised a preliminary objection 
to the maintainability óf the application in the lower Court on the ground that in 
probate proceedings no receiver could be appointed, because it could not be said 
‘that any right to property was in dispute in such proceedings. Reliance was 
placed on the decision in Namagiri Ammal v. Subba Raot. At the outset we may 
mention that this objection does not appear to have been raised in the lower Court ; 
nor in the memorandum of appeal to this Court in the first instance. It was clearly 
an afterthought. There was another suit which had been filed by the other widows 
for a‘partition of the properties to which the widow who had applied for probate 
and the daughters and the brothers were all parties. If the technical objection 
to the sustainability of the application had been taken-in the Court below, a similar 
application would have been filed in the suit for partition. In these circurhstances, 


: a. (1947) 2M.L.J. 364 : LLR. (1948) Mad. 494. 
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we do not think it fair or proper to permit the appellants to raise this technicat 
objection. 

We may also add that we do not see much substance in this objection. In 
Namagiri Ammal v. Subba Rao1, the probate proceedings in the first Court had come 
td a close. The Court granted a probate and there was a’ person clothed with due 
authority to administer the estate. It was clear therefore that the estate was not 
in need of any adequate representation. In that case the application was for an. 
injunction restraining the person who had been granted probate from taking posses- 
sion of the properties of the deceased and administering his estate. Having regard 

‘ to these facts it was held that there was no scope for the application being granted 
either under Order 39, rule 1, Civil Procedure Code, or under any inherent juris- 
diction of the Court. It was pointed out inier alia that under section 247 of the 
Indian Succession Act of 1925, pending any suit touching the validity of the will 
of a deceased person, the Court may appoint an administrator of the estate of such 
deceased person, who shall have all the rights and ‘powers of a gerteral administrator, 
other than the right of distributing such estate. It has alse been held that the 
position of such an administrator would be analogous to that of a receiver appointed 
under Order 40, rule 1, Civil Procedure Code. In the case before us the probate 
has not yet been granted to any one and therefore it can be said that there is no 
adequate representation of the estate of the deceased. To safeguard such an estate 
it cannot be said that it is not just and proper that a person should be appointed 

* receiver or administrator pendente lite. i 

It was next urged by Mr. Kuttikrishna Menon that ho case had been made 
out Yor the appointment of either a receiver or an administrator pendente lite. We 
do not > We have already mentioned that the estate is of considerable magni- 
tude aa the income from the lands most of which, it was represented, was under 
the i cultivation of the appellants, must be considerable. In view of the 
hostile claim being set up by the appellants, there is every probability of attempts 
to secrete the income and otherwise to defeat the claims of the petitioner in the 
probate aaa a We agree with the learned District Judge that in view of the 
registered will in‘her favour, the applicant must be deemed to have a prima facie _ 

case. 


Actually the learned District Judge has not in any manner affected the rights 
of the appellants. He has not ousted them from possession or management. Al! 
that he has provided for is a supervision of the m ent by the appellants 
in the interests of the persons who would ultimately be held entitled to the share 
of the deceased.’ A member of the Bar has been appointed to do that supervision. 
Obviously, for such supervision he must be entitled to look’into the accounts and 
to take other steps to prevent the income of the property: from being secreted or 
otherwise misappropriated. | Z 

It was contended that a receiver with powers such as have been conferred 
by the learned District Judge is not contemplated under Order 40, rule 1, Civil 
Procedure Code. But, in our opinion, the age of Order 40, rule 1 is wide 
and clastic eno to justify an order of the kind made by the learned District 
Judge. Under clause (d) of rule 1 of Order 40, the Court can confer upon the 
receiver all such powers as may be necessary for the realisation, ent, 

rotection and ae of the property. This is all that the learned Deiet 
udge has done by his order appealed against. ; 

. Two decisions of the Calcutta High Court in Jogendra Lal Chowdhury v. ‘Atindra 
Lal Chowdhury" and Bhuban Mohini Debi v. Kiran Bala Debi®, were cited to us as well 
as the decision of the Privy Council in Benoy Krishna Mukerjee v. Satish Chandra 
Girt‘, but after all we must come to a conclusion on the facts of the particular case 
whether the appointment of a receiver is just and convenient., i 


=I. (1947)-2 M.L}. g64:. ILR. (1948)... 3. ER 1g my 4, Go ae 
es 4 (1927) 54 ML J. 423 : L.R. 55 I.A. gt: 
a. (1909) 13 G.LJ. 34 K LL.R. 55 Cal. 720 Eol. 
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It was finally said that the, erder gi directions to the receiver was vaguc. 
If in any respect the directions given are defective, the ies including the appel- 
lants are always at liberty to approach the lower Court for further and better dec - 
tions. : 

There is no reason to interfere with the order of the lower Court. The ap 
is therefore dismimed’ with the costs of the first respondent. The memorandum 
of objections is also dismissed with costs. í . 

VS. ——— J Appeal dismissed. 

IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
l Present :—Mr. Justior Racmava Rao. 


Synabhog Marthandu Rao (died) l ' .. Appellant * 


e > g 
Rao Bahadur Chenna Basappa Kuruba Gond and others .. Respondents. 


Limitation Aci (LX , Articles 91 and Pridais sale bri 
Transaction found to poi payer to defo atteckaeant—Suit to T iad a ay 
petxi—Onas of proof. void —Lamitation—Star fin 


The plaintif obtained a money decree oi the Gelendaiit and obinia i onder for attach® 
ment before judgment on and December, 1930. But the grd defendant had on 4th November, 1996, 
i.e., cartier to the attachment, sold the property attached to the 1st defendant who in his turn sold it 
to the and defendant in 1942. The plaintiff filed the present suit in 1 for a declaration that the 
sale deeds in favour of the defendants were vitiated by fraud and want of consideration, otc. It was. 
found as a fact that the sales were fraudulent and intended to defeat the threatened attachment. 

- On a contention that the suit was barred by limitation, 

Held, that the view of the lower Court that time began to run not from the date of the first sale 
but from the time of the plaintiff's knowledge of it, which admittedly was within three years of the 
institution of the suit was not erroneous. ` 

The burden of proof is on the defendant to show that the plaintiff had clear and definite knowledge 
of the fraud for more than the period of limitation and the fact that the plaintiff knew some facts 
such as would raise a bare suspicion is not enough evidence to discharge the onus, 

Appeal against the decree of the District Court, B. , in A.S. No. 53 of 1 
preferred, against the decree of the Court of the District Munsif, Homer aa O.S. 
No. 589 of 1942. ; . f 

E. Umamaheswaram for Appellant. _ : ie 

Kasturi Seshagiri Rao and K. Sivaprasada Rao for Respondents. 

The Court delivered the following i ; 

Jupomenr.—The plaintiff in the, suit out of which this second appeal arises- 
lost before the trial Court but succeeded on appeal. The relevant facts are these : 

. The plaintiff obtained a decree against the third defendant for over Rs. 9,000- 
in the Dharwar Sub-Court in the State of Bombay and obtained an attachment 
before judgment of lands belonging to the third defendant-in Harvi of the Harpana- 
"halli taluk of the district of Bellary: The attachment was ordered on 12th November, ` 
1936 and was actually effected on and December, 1936. The third defendant, 
on 4th November, 1936, sold these lands to the first defendant by a registered salè- 
deed, Exhibit P-2, for Rs. 600,’ The first defendant, in his turn, sold them to the 
second defendant under Exhibit D-1, a registered sale deed, for Rs. 800 on goth 
July, 1942. Then the plaintiff filed-the present suit for a declaration that the 
sale deed, Exhrbits P-2 and D-1 were void, nominal, fraudulent and not binding 
on him. The finding of both the Courts below is that the two alienations were 
brought about fraudulently to defeat, in anticipation, the attachment the plaintiff 
contemplated and further that in spite of these sale deeds the third defendant con- 
tinued to remain in possessign-and collected the rent. --- -= =-= -- ----- > 

The points taken before me for the second defendant, the appellant, are firstly 
that the suit was barred by limitation and secondly that the suit, not having been 
instituted by the plaintiff in a representative capacity as required by section 53 





* 93. A, No. 254 of 1946. gist March, 1950. 
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of the Transfer of Property Act ought to have bepn dismissed and that the a pli- 
cation for amendment filed before the learned District Judge on appeal ought to 
have been rejected. 5 


On the second of the points, I think that there is absolutely no ground for me 
‘to interfere with the discretion exercised by the lower appellate Court in allowing 
the amendment of the plaint sought. On the first of the. points it is argued that 
. the view of the lower appellate Court, that time to run for the suit not from 
tke date of Exhibit P-2 but from the date of the plaintiff’s knowledge of that trans- 
action, which admittedly is within 3 years of the institution of the suit, is erroneous. 
` The point however is covered by direct authority of this Court" to be found in 

Madhavan Nair, J.’s view in the case reported in. Narasimham v. Narayanarao?,- 
Venkatasubba Rao, J., in that case even went further than Madhavan Nair, dey 
and took the view that the starting point of limitation was the date on which 
the plaintiff decided to exercise his option of avoiding the transfer and not the 
date of ‘the transfer. Whether the latter view is right or ‘not it is unnecessary for 
me to decide, althaugh I may say that a Bench of the, Bombay High Court in 
Abdallakhan Daryakhan v, Purshottam*, disapproved of a view to-this effect which was 
‘taken by Lokur, J., in that Court. Even adopting the terminus a quo adopted by 
Madhavan Nair, J., it is beyond doubt that the ptesent suit is in time. 

My attention has been drawn by the learned counsel for the ndent to tht 
decision of the Privy Council in 0. RM. O, M. SP. Firm v. Nagappa Chettiar?, where 
Sir George Rankin delivering the judgment of the Judicial Committee of the Privy 
Council observed as follows :— : 


“ The claim against the t bank is not that a breach of trust was committed by it but 
that it took the trust a transaction with Subrahmaniam which was a breach of trust on 
his antl with:andes thab it vara breach of fase Their Lordships are of opinion that Article 36 
-of the Limitation ‘Act does not apply to the case and that it comes’ under Article 120 which 
a period of six years from the time ‘ when the right to sue accrues’. The question is whether time 
‘began to rum from roth February, 1 or from the date in 1929 when the plaintiff came to know., 
that the money of the charities was set off against Subrahmaniam’s ee ee upon ~ 
his overdraft. The suit having been brought in 1 it is necessary for the plaintif to be able to calcu- 
date tHe time from the later date, The language o Article 120 makes no reference to the knowledge 
of the plaintiff and is in this respect in contrast with that of other articles, s.g., 90, 91, 92, 9 96,114. 
ae a i E BOA E MI Boy M R P that an} I ent 
`o plaintiffs right or atleast a clear id unequivocal threat to infringe it is n 
before time begins to run inst the plaintiff under the article. The a te ` Ben 

inci has been accepted as applicable to article in 
a number of cases in several of the Courts : Venkatehoara Ajyar v. Somasundaram Chattiar® 
P. Viswoanedham v. P. Nareyanadas’, i v. Jawhand', Maiharasingk v. Rama Rudra Prasad 
Sinha’, and Basavayya v. Bapaxserao*. In tho last mentioned case it was said that in cases in which 
the relief is sought on the ground of fraud, misconduct, mistake, etc., it would appear that limitation 
is made to commence from the time when the fraud, misconduct or mistake becomes known to the 
plaintiff, Such articles as go, 91, 92, 95 and g6 were mentioned by Way of illustration of this principle, 
and it was considered that Article 120 being an omnibus one e gencral expression employed in 
column g is necessitated by the varicty of suits coming within its ew, in some only of would 


such a ground was the basis of the suit. Their Lordships can sec some difficulties in this reasoning as 
a matter of interpretation of the of the statute and hed the matter been Hooke diehea? fen 
not certain that this interpretation would have prevailed with them. But the decjsions-in i 
dhe vale apokee cua) be datareader ete eee ee ee a 
the rule lies Cannot barred of his remedy unless with knowledge of js rights he been 
gui of delay, The decisions which hare been eeleeved! 1a Were praca Ga Goatees i 
Boei to T EA decree cane t him when a minor owing to.the negligence of his guardian, 
' or a mortgage of property which not to the mortgagor but to a ora transfer bya 

débtor to defeat his creditors, The subject-matter of the present suit is somewhat different but their 
Lordships arċ “prepared to follow the principle of the Indian decisions in the present case and to 
hold that the-suit is within time.” E - 
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There is also the decision of the Bombay High Court reported in Abdallakhan 
Kian v. Purshottam! and referred to by me above in anothér connection which 
tinctly rules that a’suit by a creditor under section 53 of the Transfer of Property Fe 
1882, for a declaration that a transfer by his debtor is intended to defeat or delay 
him and other creditors and is, therefore, not binding on them, is governed by 
Article 120 and not by Article g1 of the Indian Limitation Act and that in such a 
suit limitation starts against tho plaintiff when he is fixed with the knowledge about 
the fraudulent character of the transaction which he secks to impeach in suit. 
The learned Judges have, in that case, further observed, that the burden of 
is on the defendant to show that the laintif had clear and definite kno 
of the fraud for more than the gee of limitation and that the fact that the plaintiff 
knew some facts.such as would raise a bare mapir ion i is not enough evidenee to 
this onus. In my view the conclusion, reached by the lower appellate 
Court is correct and this second appeal fails and is dismissed with costs. 
(Leave to appeal is refused.) 
V.S. — Appeal dismissød. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Prusent :—Mnr. P. V. RAJAMANNAR, Chisf Justice AND Mr. Justice Soma- 
G. S. Gopal .. Prtitioner* 
D. 
Industrial Tribunal, Madras and another ; .. Respondents. 
Industrial tribunal—Decision as to propriety of closure of concern on account of loss— Furisdcition te order 
payment of gratuity to workmen. 
- It t be said that » direction to tuity to th kmen is th i 
EER THitacal Which W called upon oo dedae wie puoprieny af aclemire of de concen ca 
account of loss sustained. 
Payments such or bonus or gratuity though strictly cannot be part of the contract between thé 
F S ashe have been regarded impliedly as part of the termieior employment in ar 
indus ` 
Petition praying that in the circumstances stated in the affidavits filed therewith 
igh Court be pleased to issue a writ of certiorari calling for the records 
of the Industrial Tribunal for Engineering Firms and Type Foundries constituted 
by G.O. Ms. No. 1115, Development, dated 5th March, 1948 and quash the pro- 


S. E S and A. S. Prakasam for Petitioner. 


T. K. Raman Nambisan for the Advocate-General (K. Kuttikriskna Menon) 
instructed by the Government Solicitor on behalf of the 1st Respondent. 


R. Dandapani and R. Gopalan for 2nd Respondent. 

The Order of the Court was pronounced by . “4 

The Chief .—The management of the Madras Engineering Workers 
which is the applicant before us in this 4 gai ete E made a reference to the Industrial 
Tribunal for ineering Firms and Tp e Foundries, Madras, on 7th July, 1949, 

requesting permission to end work tir two months as the firm was suffering 
le and Peddi time to make sreneone for oun yu the business. Subse- 

tly on 27th July, 1949, the managem: ested permission for permanent- 
asire. There was however an Eper meak ge ind out if the concern could be 
successfully continued and the work was continued till 8th September, 1949 ; but 
even during this short experimental period loss was incurred. In the circumstances 
both parties agreed that the business should be closed. The Tribunal permitted 
the closure of the work with effect from gth September, 1949. There is now no 
dispute in this matter. 





1. (1948) 49 Bém. L.R. 875. ` ‘ ee 
*C. ae No, 9685 of 1949. , ‘goth July, 1940, 
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What the applicant complains is the direction made by the Tribunal that the 
management should pay all the workers half a month’s wage for every year of service 
pro rata. This payment was directed to be made because the Industrial Tribunal 
thought that the workers should get some compensation for the sudden closure 
of the concern. In the award there is a statement that the manager of the applicant 
firm did not deny his liability, but said he was unable to make the payment while 
„the workers said that he was in a position to pay. Mr. Suryaprakasam for the 
applicant contended that there was no dispute before the Tribunal as regards the 
payment of any compensation and that the Tribunal had no jurisdiction to award 
such compensation. He also attempted to argue that a reference to the Tribunal 
itself was unnecessary, but we do not think that he can be itted to raise this 
objection having himself invoked the jurisdiction of the Tribunal. 


The language employed by the Tribunal is not particularly apposite, but in 
substance what it has done does not appear to call for any interference from us. 
As a result of the closure of , the concern, the workers were thrown out of employ- 
ment. ‘They were in a sense being compelled to retire. At the time of retirement, 
when there is no provision for a Provident Fund, it has become customary that the 
workmen should get some payment by way of gratuity or pension. The workmen 
in fact did ask for a’month’s gratuity for every year of service in their memorandum 
filed on 2th July, 1949. For the management it was pleaded that it was unable - 
to pay any gratuity because of t loss. It cannot be said that a direction to pay 
gratuity is beyond the jurisdiction of the Industrial Tribunal which is called upon 
to decide the propriety of a closure of the concern on acccount of the logs sustained. 
It is true that neither under the common law, nor under any express provision in 
the contract between the parties is there any liability on the part of the management 
to pay gratuity to the workers on retirement or compulsory discharge. But it is 
too late in the ay to contend that the Industrial Tribunal cannot go into the question 
of payments such as bonus or gratuity which though strictly cannot be part of the 
contract between the parties, nevertheless, have been regarded impliedly as part 
of the terms of employment in an industrial concern. As the learned Judges say 
in Baktavatsalu Naidu v. Chrome Leather Company’. ; 

“ Payments of gratuities, pensions, and provident fund may be regarded as deferred 

yable n retirement, and affording a means, which the individual worker may be unable to do 
Er himself of putting by a little to provide for the days when he will no longer be able to work.” 
What the Tribunal has done in this case is to direct a payment of the kind referred 
to in that decision. It may not be exactly compensation for any wrongful act 
“on the part of the management. It really partakes of the nature of a gratuity 
payable on retirement. 
In these circumstances the application must be dismissed ; but we make no 
order as to costs. 
K.S, —— Application dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice PANCHAPAGESA SASTRY. 


Chekka Subrahmanyam f .. Pettoner® 
D. an 
The Union of India, represented by the Secretary to the Government 
of India in charge of Railways, New Delhi .. Respondent, 
Civil Procedure Code (F of 1908), section 80—Notice to Goveffimeni— Terms of—Validity. 


. » The terms of section 80, Civil Procedure Code are explicit and mandatory and cannot be waived 
_ It requires that the notice should state the name, the residence, etc., of the plaintiff, the cause o 
action, and the relief prayed for. i 








I. (1949) 1 M.L-J. 119 at 126. 
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Where goods were sent through a railway but the delivery was not made and the plaintiff 
therefore sued the Government claiming damages after sen a notice to the Secretary, 
Governor-General of India in Council, Department of Railways, New Delhi, on an objection 
. that thé notice was not a proper one accordiag to section 80, Civil Procedure Code, 

- Hedd, under the circumstances, the notice under section 80, Civil Procedure Code, was a 
proper one. 
s Gorernor-Gensral in Council v. Kiishnaswwami, (1946) 1 M.L.J. 267 and Governer-General in 
Council v. Raghunathan, (1946) 2 M.L. J. 65, distinguished. i 

Bholaam Shidbhan Firn v. Governor-General ın Counctl, A.1.R. 1949 Pat. 416, followed. 

__ Petition under section 25 of Act IX of 1887, praying that the High Court 
will be pleased to revise the decree of the Court of the Subordinate Judge, Kakinada, 
in S. C. S. No. 212 of 1946. : 


K. Venkataramana for Petitioner. 
King and Partridge for Respondent. 
The Court delivered the following 


Jupcment.—This Civil Revision Petition arises out of S. C. S. No. 212 of 
1946 on the file of the Sub-Court, Kakinada. The plaintiff claimed Rs. 400 and 
„odd for loss of goods sent through the M. & S. M. Railway. He gave notices, 
Ex. A-1 dated 22nd August, 1946, to the Chief Commercial Manager, M.& S. M. 
Railway, Ex, A-3 of the same date, to the Manager, M.&S,M.Railway and Ex, A,-6 
a notice under section 80, Civil Procedure Code, to the Secretary, Governor- 
General of India in Council, Department of Railways, New Delhi, Amongst 
several defences raised by the defendant the objection to the validity of the notice, 
Ex, A-6 is pressed. The trial Court held that proper notice under section 80, 
Civil Procedure Code, was not given and dismissed the suit. 


In revision it is argued that Ex. A-6 satisfies the requirements of section 80 
and that the lower Court is wrong in holding otherwise. That notice was issued 
to ‘‘ the Secretary, Governor-General of India in Council, Department of Railways, 
-New Delhi,” and it states that it is under section 80, Civil Procedure Code. 
the body of the notice it is set out that the goods were despatched through the 
M. & S. M. Railway and that the goods were not delivered. The claim is for 
car riers for the value of the goods. The last paragraph of the notice reads 
as follows : f 

“ Please therefore take notice that if the said amount of Rs. 419-2-0 with interost at 6 per cent. 
be not paid to my client within 2 months of the receipt of this notice a suit will be filed in due course 
for the recovery thereof.” z 
The objection to this notice on behalf of the defendant is that it is not stated in 

- Ex. A-6 that the.suit will be filed against the Governor-General in Council. 
Reliance was placed by the learned Judge on two decisions of this Court reported 
in Governor-General in Council v. Krishnaswami! and Governor-General in Council v. 
Raghunathan*. In the first of those cases the notice that was given was addressed 
to the Secretary of State for India. The suit itself was filed against the ; 
of State for India. It was later on amended by describing the defendant as the 
Governor-General in Council. No fresh notice to the Governor-General in Council 
was given. It was decided that the notice was bad, as the notice actually stated 
that the suit would be instituted against the Secretary of State for India. In the 
present case it will be noted that there is no such mistake committed by the person 
who issued the notice. The notice merely says that a suit will be instituted but 
it does not state against whom. The argument on behalf of the respondent is that 
unless the notice expressly states in itself that the suit will be against the Governor- 
General in Council section 80 is not complied with. I think this reading of sec- 
tion 80 is not warranted. I realise that the terms of section 80 are explicit and ` 
mandatory and cannot be waived. It requires that the notice should state the name, 
the residence, etc., of the plaintiff, the cause of action and the relief. There is 
no objection in this case that the notice was not delivered to the proper person, 
—~_- ee Se ooo 





r. (1946) 1_M.LJ. 267. a. (1946) 2 M.LJ. 65.” i 


658 ` i THE MADRAS LAW JOURNAL REPORTS, [1950 


The only objection is that the notice does not say in the last paragraph where a 
reference to the proposed suit is made that the suit will be against the Governor- 
General in Council. Any n who reads this notice can have no doubt that 
it is a suit proposed to be filed against the Crown or the Government. There is 
‘no reason to think that the suit was to be against the Secretary as a public officer 
concerned. Obviously he has had nothing to do with any of these transactions 
in question, and the only reasonable way of understanding the notice is that 
it is given as indicated in section 8o to the Secretary of the Railway Department, 
because it is a suit which is intended to be filed against the Government. The 
decision in Governor-General in Council v. Krishnaswami' is clearly Aarnen TER 
because there the notice itself stated distinctly that the suit will be against the Secre- 
tary of State, who is altogether a different person from the Governor-General 
in Council. Learned counsel drew my attention to a recent decision of the Patna 
High Court in Bholaram Shidbhan Firm v. Governor-General in Council*, where the terms 
of section 8o are discussed. I am in agreement with the views contained therein. 


In these circumstances I have no doubt that the notice is a proper notice under 
section 80, Civil Procedure Code, I set aside the decree of Ae trial Coyrt, and 


remand the case for’ fresh di on the other points raised in the pleadings, 
Tho petitioner is entitled to got his costs of this revision petition from the respondent, 
0 KG —— Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :-—Mr. JUstTIOE VISWANATHA SASTRI. 
Lachuma Goundan, son of Pachiappa Goundan and others . .. Appellants* 
D. 
Pandiyappan alias Annamalai Goundan and others .. Raspondents. 


Irrigation rights—Right ef ryetwari prepristor io water— Liability ef Government. 

The obligation of the Government is to supply water necessary and sufficient for the accustomed 
requirements of the ryotwari proprictor so long as such ly is not advenely affected by natural 
causes such as deficiency of rainfall or scarcity of water in the rivers from which the supply channels 
take off. The ryotwari proprietor has a claim against the Government only when the Government 
diverts, to his prejudice, water which is available in the channel so as to materially diminish the 
supply of water that he had been accustomed to receive from the channel for the cultivation of his 
wet lands. In other cases the interference by the Government with the existing rights ofirrigation 
from artificial channels constructed by Government is not an actionable wrong afid the ryotwari 

is not entitled to insist that the entire volume of water which had been flowing through 

the artificiat channel should, for all time, be allowed to run along the channel without diminution 
or diversion the Government. Damage to the ryotwari proprietor actual or inevitable, is the 
gist of the action as well as the basis of the liability of the Government. 
A k against the decree of the Court of the Subordinate Judge, Salem, in- 

. No. 1 of 1946 preferred against the decree of the Court of the District 
‘Munsif, Krishnagiri, in O. S. No. 505 of 1940. : 

T. L. Venkatarama Aiyar for Appellants. 


M. S. Venkatarama Aiyar, K. R. Krisknaswami Aiyar, S. P. Subramania Aiyar 
and the Government Pleader (K. Kuttikrishna Menon) for Respondents. 

The Court delivered the following 

Jupcmenr.— Plaintiffs 1, 2, 5, 6 and 8 are the appellants in this second appeal. 
The suit was filed by the plaintiffs in a representative capacity on behalf of the 
villagers of Nadamiuthar and Chinnamuthur against the villagers of Periamuthur 
and the Province of Madras, for a declaration that they were entitled to the usual 
mamool supply and distribution of the water of the Desabandam channel taking 
off from the south Pennar river, for 24 hours.as against 12 hours of the defendants, 
or, in the alternative, for effecting any other fair and equitable distribution of the 
water flowing in the channel in proportion to the respective Wet ayacut extents 





* 1. (1946) 1 M.L.J. 267. a. A.J.R. 1949 Pat. 416. 
S.A, No. 829 of 1947. agrd March, 1950. 
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of the three villages. There was also a claim for Rs. 100 by way of damages against 
the defendants. The suit has been dismissed by the Courts below. 


From the channel styled the Dasabandam channel taking off from the south 
Pennar river, the wet lands in the three vi have been irrigated from a long 
time. The channel is an artificial channel which vests in the Government. The 
extent of wet cultivation in the two villages of the plaintiffs is 100 acres while the 
extent of wet cultivation in the defendants’ village is 75 acres, but the lands of the 
defendants’ village are on a higher level and water has to be baled out from the 
channel. The second defendant who is the Dasabandam inamdar has the duty of 
keeping the channel in good repair. It may be stated that all the three villages 
are ryotwari villages and there have been, since 1939, quarrels between these 
villagers ing the distribution of the water flowing in this channel, which 
culminated in an order of the Sub-Collector of Hosur, dated 13th March, 1940, 
by which he directed that the village of Periamuthur should have 12 hours of exclu- 
sive supply during day time and the villages of the plaintiffs should have their turn 
of 12 hours during night time. The order of the Sub-Collector was confirmed 
on ist May, 1940, by the Collector of Salem. The plaintiffs, feeling aggrieved 
by this order, have brought the present suit. - 


‘Several witnesses have been examined in the case and some documents have 
been filed to prove the usual method of distribution by turns of the channel water 
before the disputes arose between the parties. On this point both the Courts below 
found that there was no documentary evidence, or acceptable oral evidence, to 
Re the usage set up by the plaintiffs regarding the turn of water. It was also 

eld by the Courts below that the mode of distribution now ordered by the Collec- 
tor was not an unfair or inequitable distribution of the channel water having regard 
to the lie of the lands and the needs of the villagers. It was also held by the Courts 
below that the plaintiffs have not been damnified to any extent by the order of the 
Government lating the supply of water and therefore their claim for damages 
was unsustainable. 


Mr. T. L. Venkatarama Aiyar for the appellants has challenged the findings 
of the Courts below on all these points. In my opinion it is unnecessary to consider 
many of the matters adverted to in the course of the arguments by the learned 
counsel in view of the allegations in the pleadings and the finding that no injury 
or damage has been caused to the plaintiffs. 


inning with Kristna Aiyar v. Vencatachala Mudali1, it has been held in a series 
of decisions of this Court that the Government has a right to distribute the water 
of Government channels among ryotwari proprietors holding wet. lands in the 
ayacut of the channef the only limitation on their power being that they should 
not disturb existing arrangements for the supply of water without providing an 
equally ‘convenient source of supply of water necessary and sufficient for the 
cultivation of their wet lands. The rights and obligations as between the Govern- 
ment and ryotwari proprietors in the matter of the supply of water for irrigation 
purposes rest largely on custom and usage and they have been expounded m the 
decisions of this Court from time to time. In Sankaravadivelu Pillai v. Secretary 
of State for India®, and Secretary of State for India v. Muthuveerama Reddi*, it is taken to 
be settled law that the Government has the right to distribute the water of Govern- 
ment channels for the benefit of the ryotwari proprietors depending upon the ayacut 
subject to the right of a ryotwari proprietor to whom water had been supplied > 
by the Government to continue to receive such supply of water as would be necessary 
and sufficient for his accustomed requirement. To the same effect is the decision 
in Fisher v. Secretary of State for India*. The Government in exercising its preroga- 
tive right of distribution of water flowing in Government channels should not 
inflict sensible injury on ryotwari proprietors who have been accustomed to receive 
a supply of water sufficient for the purposes of irrigating their wet lands, Subject 


"on, ee 7 M.H.C.R. 60. 3. (1910) I.L.R. 34 Mad. 82. 
a. (1904) 15 MLLJ. ga: I.L.R. 28 Mad. 72. 4. (1908) 19 M.L.J. 131: I.L.R. 32 Mad. 141. 
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to the aforesaid conditions, it has been recognised by decisions that the Government 
has the right to change the source of irrigation or the method of distribution by 
which ryotwari proprictors have been supplied with water and also to regulate 
the use of the waters flowing in artificial channels constructed by or belonging to 
the Government so as to ensure a fair and equitable distribution of water among 
all the ryotwari proprietors depending on the ayacut of the channel. A ryotwari 
proprietor could not plead, as against the Government that he has an absolute right 
to all the volume of water ' flowing through a particular channel acquired either 
by grant or by prescription ; nor can he aie to the Government allowing other 
ryotwari proprietors to utilise the water of a Government channel unless the usual 
supply of water necessary and sufficient for the cultivation of the wet lands of the 
former, is prejudicially interfered with. It may here be observed that though the 
ryotwari proprietor is ordinarily spoken of as being entitled to the usual and accus- 
tomed supply of water, there is no corresponding obligation on the pe of the 
Government to find the required sup ly of water at any cost on pain of being held 
Lable in damages for default. The Da of.the Government is to supply water 
necessary and sufficient for the acustomed requirements of the ‘ryotwari proprietor 
zo long as such supply is not adversely affected by natural causes such as a deficiency 
of rainfall or scarcity of water in the rivers from which the supply channels take off. 
From this it follows that the ryotwari proprietor has a claim against the Government 
only when the Government diverts, to his prejudice, water which is available in 
the channel so as to materialy diminish the supply of water that he had been accus- 
tomed to receive from the channel for the cultivation of his wet lands. In other 
cases the interference by the Government with the existing rights of irrigation from 
artificial channels constructed by Government is not an actionable wrong and the 
ryotwari proprietor is not entitled to insist that the entire volume of water which had 
been flowing through the artificial channel should, for all time, be allowed to run 
_ along the channel without diminution or diversion by the Government. In other 

words, seater to the ryotwari proprietor, actual or inevitable, is the gist of the 
action as- as the basis of Government’s liability. l 


Judged in the light of these peeve I am of opinion that the plaintiff’s suit 
must fail. There is no allegation in the plaint, or in the notice which preceded 
the plaint, that the order of the Government in fixing the turns for the distribution 
of the water flowing in the channel in question has in any way led to a diminution 
in the supply of water necessary and sufficient for the cultivation of the wet lands 
in the plaintiffs’ villages. All that the plaintiffs say is that they had a mamool 
right of irrigation by which the water flowing in the channel ought to be divided 
in the proportion of the area of the respective villages. ey do not say that the 
water flowing in the channel, as a result of the order of the Collector regulating the 

turns of the villages, has injuriously affected the cultivation of their lands, or 
deprived them of water which was n for the cultivation of their wet lands 

.under the ayacut of the channel. The plaintiffs proceeded on the basis that they 
had an absolute right to all the water flowing in the channel according to the extent 
of their lands as compared with the area of the defendants’ village. This is not 
a legally sustainable claim. The written statements of the defendants raise pointedly 
the contention that the action of the Government was not an illegal or improper 
act and that the plaintiffs had no cause of action in the absence of any allegation of 
any damage that had accrued, or that must necessarily accrue, as the result of the 
action of the Government. The findings of both the Courts below is that no such 

has occurred, or is likely tooccur. On this ground alone, without consider- 
ing the other matters discussed in the judgments of the Courts below, I hold that 
the second appeal fails. I therefore dismiss this second appeal with costs—one 
set. ` 


Leave to appeal is refused. 
V. P. S. i —_— Appeal dismissed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
* Present :—Mr. Justice PANOHAPAKESA AYYAR. 
Thummalapalli Lakshmi Narayanamurthi and another .. Appellants * 


v. 
Sait Purnachand Chatrabhan a firm of Bankers represented 


by Muktyar Agent Channaji and others Respondents. 

Ciril testes Code (Vof 1008), Shy 48— ication iwelve years after decree to amend execution 
ee a sady oning token execution petition twas fled—Amend- 
ment, if can 5 


Where twelve years had passed after the passing of a decree a receiver was t to be 


asat upon record in the execution application to t the judgment-debtors dy on 
recor: B the adgmantskbto a at the very time when 
tho execution petition was filed, on the question whether the amendment sought could be 
permitted, 

» Held: A receiver is only the representative. of the judgment-debtor. He does not become 
the owner, but in order effectively to get at the properties without any danger of the right to 
do so being challenged, the receiver is made a party. The fact that he was operating even 
when the execution petition was filed, and that the decree-holder could have found this 
out with diligence on his part will only be a Uircumstance for saddling him with costs when 
allowing the amendment and will not be a circumstance converting the amendment asked for 
into a fundamental one, or justifying the refusal of such an amendment. 

Gase-law reviewed. 


appa against the order of the District Court, West Godavari at Eluru, dated 
gth February, 1948, in A.S. No. 518 of 1946 (E.P. No. 76 of 1944, Sub-Court, Eluru, 
O.S. No. 33 of 1932 on the file of the District Gourt, East Godavari at Rajahmundry). 


V. Parthasarathi for Appellants. 
D. Narasaraju for Respondents. 
‘The Court delivered the following 


Jupduenr.—Only two points arise for determination in these two Civil Mis- 
cellaneous Second Appeals. The first is whether both the lower Courts went wrong 
in Ge the appellants plea of limitation and allowing the receiver of Court 
to be brought on record, after 12 years had elapsed since the passing of the decree, 
to represent the judgment-debtors already on record even though the receiver was 
functioning for the judgment-debtors at the very time when the execution petition 
was filed. The second point which is only raised before me and in the lower 
appellate Court and was not taken before the trial Court, is that there has been a 
partition in the family after the decree in execution now was got against the 
manager of the joint family, and that the decree-holder, therefore could not 

roceed against the shares of the junior members without establishing their 
ability and the exact quantum of their liability in a fresh suit. This second 
point cannot be gone into as it is a point not taken in the trial Court and was 
raised for the first time only ih the lower appellate Court and involves a question of 
mixed law and fact, and it is admitted that the decree against the manager now 
in execution was a decree binding on all the members of the joint family before 
partition and this decree-holder had not been privy to the partition or agreed 
restrict the liability of each member regarding ie dees to a certain . So, 
only the ‘frst pount really arises for consideration before mein these Civil 
Miscellaneous Second Appeals. ` 


Mr. V. Parthasarathi for the appellants vehemently that under section 
48, Civil Procedure Code, it will be unthinkable to allow any execution petition 
to be amended by adding a receiver, instead of the ju t-debtors, in order 
to get at the properties without avail, and said that such an amendment will be . 
like adding a new party, or ing a new mode of relief, or attaching new properties, 
and should be disallowed seeing that the amendment was prayed for after the expi 
of 12 years from the date of the decree. There is absolutely no doubt that no 
9 a a 
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person can be allowed to amend an execution petition after the iry of 12 years, 
- under section 48, in the Courts to which section 48 applies, by ing to proceed 
against persons other than those against whom it was originally sought to execute 
the decree, or to seek to execute the decree in a manner differerit from the way 
in which it was sought to be executed, as by applying for attachment and sale: 
of immoveable properties whereas the ae fe prayer was for attachment of move- 
ables or arrest of the judgment—debtor. is is well settled. If authority is neces- 
sary for this obvious tion, the rulings in Ram Ranbijaya Prasad v. Kesho Prasad! 
and B Singh v. Siya Ram? will show this ; nor does Mr. Narasaraju, appearing 
for the other side, dispute this. The question here, however, is whether the addition 
of a receiver, who is in charge of the properties of the ju ent-debtors (already. 
on record) sought to be proceeded against will amount to the addition of a new’ 
party. It is admitted that only the same old properties are sought to be proceeded 
against, and that the execution petition was fled before limitation operated though 
the receiver was sought to be brought op record, in lieu of the fadementdeh ton 
after 12 years had elapsed since the decree. A receiver appointed by Court does 
not become the owner of the properties, and will only be holding the properties 
for the benefit of the true owners, like the guardian of a minor, the ma ofa 
lunatic, the trustee of a temple, etc. This has been well recognised in Mangiulal 
v. Daya Shankar*. In Ghasiram Marwari v. Raja Shiba Prasad Singh*, a Bench of 
the Patna High Court has held that an execution petition is not necessarily barred - 
merely because one of the judgment-debtors is not described as a minor in the 
execution petition and a ian ad litem is not appointed till after the period 
of limitation under section 48; it has held that the subsequent appointment of a 
ian ad litem does not amount to the addition of a new party to the suit or pro-* 
which must be deemed to have been instituted against the minor on 
the date on which it was filed. The principles in the last two cases must apply 
here also. JI am unable to agree with Mr. Parthasarathi that the ruling in Ghastram ’ 
Marwari v. Raja Shiba Prasad Singh*, turned upon the fact that there weré other 
judgment-debtors in that case who could be said to have effectively represented 
the minor judgment-debtor. Mr. Parthasarathi urged that the case might be 
different if a receiver was apna in the course of the execution petition to take 
of the properties of the judgment-debtors sought to be proceeded against, 
but that, here, the receiver was in charge of the properties even when the execution 
petition was filed, and the decree-holder ought not to have been allowed to amend 
the execution petition by bringing the receiver on record in lieu of the judgment- 
debtors when he could and should have done it before 12 years had ela . He 
said that the addition of the receiver in this case would therefêre be a 
alteration of the scope of the execution petition, and not merely an incidental rectifi- 
cation of a formal defect He urged that whenever a decree-holder, for whatever 
reason, be it from ignorance or carelessness, files an execution petition 
which contains allegations against the facts obtajning then, he cannot be 
allowed to amend the execution petition after 12 years have elapsed 
since the decree. I cannot: with this extreme argument. Suppose, for 
instance, a decree-holder did not know the judgment-debtor to have 
become a lunatic at the time he’ filed the execution petition, and discovers 
it ‘a few days later and wants to add the of the lunatic’s estate 
after the 12 years’ period was elapsed, he having filed the execution petition 
on the last day of limitation. Is he to be precluded from the remedy he seeks ? 
I am of opinion that he should not be. So too suppose a decree-holder has asked 
for attachment of some cattle which he has seen housed in a ee fis by the judg- 
ment-debtor, but by the time he files the execution petition on the last day of limita- 
tion, the cattle have been, unknown to him, removed to vi B, 3 or 4 miles 
away, can it be said that the very same cattle cannot be a ed and sold after 
giving him the ind ce of amending the name of the village so that the officers 
of Court may go, to the place where the cattle really are and attach them? Again, 


1, AIR. 1941 Pat. 695. g. ALR T999 Pat. we `- 
a. AIR. 1942 All 442. 4. (1937) LL.R. 16 ye 316. 
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suppose a decree-holder, believing that a sum of Rs.50,000 belonging to the judgment- 
dor is in the Reserve Bank, Madras, files an execution petition for attaching 
that money to satisfy his decree for a lakh of but, unknown to him, the 
money has been transferred to another branch of the bank, or another bank, before 
he files the execution petition on the last day of limitation, can it be said that he 
-- should not be given the indulgence of amending the execution petition by stating 
the exact place where the money is to be found for attachment or for ing a 
ishee notice? I do not think so. These are all things which merely affect 
e description of the properties or parties, and rectify the incidental dsfects. They 
do not effect P altzatias: A receiver is only the representative of the 
_ Judgment-debtor. He does not become the owner, but, in order effectively to get 
at the properties without any danger of the right to do so being challenged, the 
receiver also is made a party. The fact that the receiver was operating even when 
the execution petition was filed, and that the decree-holder could have found this 
out with diligence will only be a circumstance for saddling him with costs when ` 
allowing the amendment, and will not be a circumstance converting the amendment 
asked for into a fundamental one, or justifying the refusal of such amendment. Of 
course, if any new property with the receiver, though belonging to the judgment- 
debtor, is sought to be included, by the amendment prayed for after 12 years, 
that amendment will be refused, to that extent. Here we are concerned with no 
such position. In the result, therefore, I hold that the orders of both the lower 
‘Courts directing the receiver to be brought on record and the execution petitions 
to proceed were correct and proper. ese Civil Miscellaneous Second Appeals 
deserve to be and are hereby dismissed with costs. 


Leave refused. 
K.C. PEESO Appeal dismissed. 
IN THE HGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice SATYANARAYANA Rao. 
‘The Province of Madras represented by the District Collec- 


tor, Tanjore .. "Appellant * 
v. 
“The District Board of Tanjore, by the- Collector and Special 
Officer, Tanjore District Board - .. Respondent. 


Water cass—Constructzen by Government of Caxveri-Mottur project—flew of mere water in a channe-— 
Ley of water cess by reason of such construction on inem Lands which were nei lial ls to swch cess. : 
Merely because the Government have constructed the Cauveri-Mettur project, as a ence 
of which more water flowed into a channel, it cannot be said that the Government is justified in 
the levy of water cess in case of lands in Inam villages which were not liable to pay water cess from 


time imm i 
Appeal against the decree of the Court of the Subordinate Ju Tanjore, 


in A.S. No. 153 of 1946, preferred aa the decree of the Court of the District 
Munsif, Pattukottai, in Os. No. 48 of 1945. 

The Government Pleader (K. Kuttitrishna Menon) for Appellant. 

V. Ramaswami Aiyar for Respondent. ` 

The Court delivered the. following 

Jupamenr.—The Province of Madras, represented by the District Collector, 
“Tanjore, is the appellant in this-second ap and the respondent is the District 
Board of Tanjore, by its president. The suit raises a dispute regarding water 
rate demanded by the Government.. The management of certain inam villages 
‘belonging to a chatram is vested in the District Board. The chatram in question is 
“Mohanambalpuram Chatram situated at Rajamatam. The villages were granted 
in inam to the chatram by a late Rajah of Tanjore. The grant of these inams was 
‘recognised, at the time of the inam settlement, and the t was confirmed. The 
«channel known as Puttuvanachi Vari,is the source of supply of water for the irrigation 

*3.A, No. 1362 of 1947. : goth April, 1950. 
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of the inam vi and the channel is admittedly situated within the limits of the 
inam villages. From time immemorial, the water from the channel was drawn for 
the of irrigation of [ands in the villages, without any liability to pay water 
conn tie GET This wis the state of affairs both before after the inam 
settlement. It would ap that in one of the vi there is also a tank to which 
the water is taken from Puttuvanachi Vari. After the construction of the Cauveri- 
Mettur project the flow of water in these channels became more certain and perha 

in volume. On this ground the Government levied irrigation cess from the 
plaintiff, the District Board of Tanjore, and therefore the plaintiff was obliged to 
institute the present suit for declaration that the lands were entitled to free irrigation 
rights and alo for a refund of the water cess collected from the plaintiff. The suit 
was successful in both the courts. Hence this second appeal. > 


The only question for consideration is, whether the fact that more water is made 
to flow into the Puttuvanachi Vari channel by the Governmet in consequence of the 
construction of the Cauveri-Mettur project, is the Government justified in the levy 
of water cess. 

It is now well established law that the extent of the free irrigation right of a zamin- 
dar or that of an inamdar in respect of lands in his estate is governed by the decision 
of the Uralam Case Prasadha Rao v. Secretary of State for India’. The principle of this 
decision is that the permanent settlement with a zamindar constitutes an engagement 
within the meaning of the proviso to section 1 of the Madras Irrigation Cess Act. 

On the same analogy, it is established now that the inam settlement is also 
an engagement within the said proviso. The extent of the rights of free irrigation 
has to be measured not with reference to the area of the Lope eee a the amie oF 
the settlement, but by a reference to the popa conditions of the channel and its 
size. If, at the time of the engagement, the inamdar or the zamindar was drawi 
water to his lands from a channel of particular dimensiéns, the dimensions of that 
channel provide the measure of the right of free irrigation. This has been decided 
by the Privy Council in the Swamigal’s case, Secretary of Stats for India v. Vidhya Varada 
Thirtha Swamigal*.‘ In some cases it may be that the zamindar or the inamdar not 
only took the wats trongt the chanail, but seo a T i regen (uk t 
facilitate continuous supply of water to his lands. The increase in the dimensions 
of the tank by raising, for example, the F. T. L, would not make him liable to pay 
water cess on the ground that sb pastes rte ret e Ring Seen Te r ae 
capacity of the so long as he does not alter the dimensions of the el which 
is situate in his inam village; see Yahya Ally Saheb v. Secretary of State». My 
attention was drawn by the learned Government Pleader to an observation of 
Mr. Justice Somayya in Sri Ekambaraswami Temple of Sirukarumbur v. The Provincial 
Government of Madras‘, where the learned Judge at page 318 observed : 

“the und which would j the Govemment in water cers 
a e A i 2 A Lass villas a cen ee 
a larger quantity of water is taken from the channel than what was hitherto flowing into the- 


‘irrigates the lands of the village. The water to this tank was supplied by a 
Government channel knowñ ee Agana na Folia, whih eared. NA 

from the North, and after supplying water to the tank, passed on to the village lower 
down. ‘The Government attempted to justify the levy of water cess on the ground 
that the inamdars raised the level of the surplus water of the tank and therefore 
stored more water in the tank than they were entitled to. The learned Judge 
pointed out, after referring to the decision in Yahya Aly Saheb v. Secretary of: State®,, 
and the Swamigal’s case?, that the tank and the channel situate within the limits 
of the village passed to the inamdars under the grant, and that the inamdars were- 
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entitled to irrigate more lands by the water of that tank, and were entitled even 
to raise a second crop on what was a single crop land. In the context, the 
observations of the learned Judge means, in my opinion, that so long as the dimen- 
sions of the channel were not increased and were not interfered with.either above 
or in the village, it would not be exceeding the right recognised under law, and 
under the engagement the Government would not be justified in levying water 
cess. It is not certainly authority for the position that if more Wate Wan'bro t 
into a channel whose dimensions remained unaltered, the Government are entitled 
to levy water cess on the ground that the free irrigation right recognised by an 
engagement at the time of the inam settlement was ed. The expression ` 
“ more water ” used in some of the decisions no doubt on first impression, appear 
to be ambiguous ; but in the context of the decisions it only means more water - 
in the sense that the measure of the rights recognised under the law was exceeded, 
and that therefore the water taken over and above the right was more water. From 
such expression in some of the ju ents, and divorcing them from the context, 
it cannot be inferred that merely use the Government have constructed the 
Cauveri-Mettur project, as a consequence of which more water flowed into the 
channel, the Government was justified in the levy of water cess in the present case. 
In my opinion, therefore, the conclusion arrived at by the Courts below is correct, 
and the second appeal fails and is dismissed with costs. (No leave.) 


V. P. S. E Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

i Present :—Mnr. Justiag RacHava Rao. 

Koneru Satyanarayana i 


Appellant* 


v. . 
Vempati Kodandarama Sastri and another e. Respondents. 

Arara ER A TE e ee te aac of eee 6)—Fatr and 
equitable rant in the case’ of land becoming an estais tpithin the meaning of section 3 (2) (d)—Eristencs of 
agreement Letipecn parties as to rent--Fgfect. 

In the case of land which has become an estate for the first time under the Marras Estates Land 
(Third Amendment) Act, in the matter of tbe fair and equitable rent a distinction? must be 
made between cases in which on the 1st day of November, 1993, there is no rent obtaining under 
a lawful bargain between the parties and cases in which there is rent so obtaining. “ Lawfully 
payable ” in the proviso to section 28 of the Estates Land Act can mean nothing more than 
payable under a lawful bargain between the parties on the date in question. 

Where it is found as fact that a rate had been stipulated by a document executed between the 
parties which was current on the 1st day of November, 1933, and no ground is su ted for the in- 
Pilidation of the bargain between the parties as evidenced by the document t that it must prima 
Sacie be unfair to regard the rent obtaining between the parties prior to the coming into force of the 
Amendment Act of 1996 as the lawful rent after the conferment of occupancy t on the tenant, 
that cannot be a consideration which can enter into the construction of section 28 which is clear 
that in such a case the rent so agreed shall be presumed to be the fair and equitable rent until the 
contrary Al poke Of course, where there is no such rent found fixed, the Court may have to fix 
the rent in so doing it may bave to adopt the rate under the waram system. 


against the decree of the District Court, Krishna, at Masulipatam, in 
A. S. Nos. 135 and 287 of 1M5, prere agant the decree of the Special Deputy 
Collector’s Court, Bandar division, in S. S. No. 151 of 1941, etc. 

B. V. Ramanarasu for Appellant. f 

M. S. Ramachandra Ras and’ M. Krishna Rao for Respondents. 


The Court delivered the following 

Jupowent.—These two second a arise out of two summary suits for rent 
on the file of the Special Deputy Co T, Bezwada, and Bandar division. The 
lands in respect of which renits were claimed are situate in the inam village of Kuchi- 
pudi in the district. of Krishna, which, according. to the line of argument adopted 





* S.A. Nos. 1061 and 1062 of 1947. 8th August, 1950. 
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in this Court, must be taken to have become an estate for the first time under the 
Madras Estates Land (Third Amendment) Act (XVIII of 1936). Atthe time that 
the Act came into force there was Exhibit C, a khat of 12th April, 1932, in force 
between the Agraharamdars, the plaintiffs and the tenant, the defendant. The 
Deputy Collector held that the rent fixed by that document had to be altered 
suitably to the fact of permanent occupancy right which the Act for the first 
time conferred upon the defendant, and thata fair and equitable rent payable 
should be ascertained by him by substituting for the bags of paddy stipulated 
under that document what might represent a half of the net income of the land as 
proved by the evidence. This he did following the decision of Chandrasekhara 
Aiyar, J., in S. A. No. 1966 of 1942 (not reported). Referring to that decision 
he says: 

“In S.A. No. 1366 of 1942, on the file of the High Court, the question of fixing a fair and equitable 
rent in respect of lands in another inam this district arose for consideration, There 


kptnibadi was belog PRIL Atao maty Gees Den ace t19 this proin! onic His Lordship observ 
e 


t in fixing the rent the conferment of occupancy rights sh taken into account and adopted 


the rate er the waram system where the landlord and the tenant would take half and half in the 
net income.” ' , 

Against his judgments there were appeals to the Court of the District Judge f 
Krishna at Masulipatam who held reversing him that: 

“the rent payable by the defendant shall be as stipulated under Exhibit C, the terms of which 
ahall be presumed to enure for the suit faslis under the presumption enacted by section 27 of the Act.” 
The point arising for decision on the argument here is whether the rate of the Special 
Deputy Collector or of. the District Judge should be accepted by me. 


In the initial stages of the ent I was inclined to think that the Speci 
Deputy Collector did right and the learned District Judge did wrong, although 
at the close of the argument my mind was not made up one way or the other. 
I have, since reservation of judgment, carefully considered the matter and have 
come to the conclusion that these appeals should fail. - : 


The nt of Mr. Ramanarasu that what the Special Deputy Collector 
did was right has been attempted to be supported by reference to a decision of 
this Court in Raja of Pi am v. Foxnalage Venkatasubba Rao?, as well as to the. 


rted decision of drasekhara Aiyar, J., above mentioned. In Raja of 
Pithapuram v. Fonnalagodda Venkatasubba Rao}, S iri Aiyar and Napier, JJ., 
held that an agreement to pay an increased rate of rent entered into before the 
Madras Estates Land Act came into force by a person who was a yearly tenant did 
not bind him after the Act came into force, as his status became changed by the 
Act. Dealing with section 52 of the Madras Estates Land Act relied upon in 
support of the argument that the agreement would bind the tenant notwithstanding 
the change of status created by the Act, the learned Judges held that the section 
applied only to pattas and muchilikas exchanged since the Act came into force, 
and that no retrospective effect could be given to that section so as to bring within 
its operation pattas and muchilikas executed under the Rent Recovery Act (VIII of 
1865) and tenable for a year only. It must be noted however that this view did not 
commend. itself to a Bench of this Court (Oldfield and Phillips, JJ.) in a later case 


Teported in Radhakrishna Aiyar v. Swaminatha Aiyer?, There the Court observed : 


“The more important objection is that Exhibit C-: was obtained for fasli 1911 under Act VIII 
of 1865 in a Court, which d not be competent to try the suit, in which it is ow propored to plead 
it, and, therefore, it cannot be res judicata under section 11 of the Civil Procedure Code. The answer 
is that the general doctrine of res judicata is not in question, but the lication of the special rule 


stated in section 52 (3), Estates Land Act, under which muchilikas for any revenue year 
remain in force until the beginning of the year for which fresh ones are exch ed or decreed, and 
that there is no reason for restri the scope of the general reference to muchi decreed to those 


decreed by any particular descri of Court. Such a restriction was, no doubt, imposed on the 
interpretation of the section a Vaddadi Jagannadha Bkupethi Deo Garu v. Paddala Appalasroami? 
on the ground that pattas and muchihkas under Act VIII -of 1865 were current for one 
year only and that the legislature cannot be sunvosed to have intender.to enlarge their currency 
eee 


T (19a) T.G. 93 0 70 Tr BL {gg} a8 MLJ: epee es ee 
2. (rote) SoG. 7 = 
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- But the words of the section are clear, as they stand, and there is, in my opinion, no necessity ór justifi- 
cation for reference to extrinsic considerations in order to their contruction. In Rafa of Pithaperam 
v. Jonnalagedda Veakatasubba Raol, the. restricted interpretation was supported also on the 
that any other would have given eee tion to the section, in the sense presumably that 
the effect of the exchange of patta muchilika would be extended beyond the period ori 
Pantanplsted by the parties to it. But, if that case cannot be distin ed on the ground that, 
unlike the t, it deals with nan-occupancy tenants, there is still no reason for treating this objec- 
tion as decisive. For the presumption against a retrospective construction is not applicable, simply 


because a of the requisite for the action of the Statute is drawn from the time antecedent to its 
Taning ( Ps Interpretation of Statutes, grd Edition, page g07) or whero tho Statute affects 
only the procedure of the Courts (page 313) ; and in the present case, the unrestricted effect of the 


section Js only to recognise a relation, which existed before the Act, and to direct its continuance 

until it is terminated by the method for which the Act provides.” 

It is significant too that the decision in Radhakrishna Aiyar v. Swaminatha Aiyar*, 

, was affirmed by the Privy Council in Radhakrishna Aipar v. Sundaraswamisr?. Lord 
Shaw in the Privy Council expresses the full agreement of the Board with this 
view at page 484 of the report. I may add however that the position before me is 
not strictly one covered by the rulings of the High Court in Raja of Pi am V. 
J Venkatasubba Rao’ and Radkakrishna Aiyar v. Stoaminatha Aiyar? or the 
decision of the Privy Council in Radhakrishna Aiyar v. Sundar. ier?. 

The question here really is how the proviso to section 28 of the Madras Estates 
Land Act of 1908 introduced by the Madras Estates Land (Third Amendment) 
Act of 1936 is to be understood. The lariguage of the proviso is, in my opinion, 
sufficiently clear that in the case of an estate within the meaning of sub-clause 
(d) of clause ao section 3 the rent or the rate of rent lawfully payable by a ryot 
or tenant on the ist day of November, 1933, shall be presumed to be fair and 
equitable at the commencement of the Madras Estates Land (Third Amendment) 
Act (XVIII of 1936), until the contrary is proved. The sole and simple question 
for determination is whether the rate stipulated by Exhibit C which was current on 
the 1st day of November, 1933, is or is not to be regarded as the rent lawfully payable 
within the proviso. No ground has been suggested for the invalidation of the 
bargain between the parties as evidenced by Exhibit C except that it must prima facie 
be unfair to regard the rent obtaining between the parties prior to the coming 
into force of the Act of 1936 as the lawful rent after conferment of occupancy right 
on the tenant by that Act. That, in my opinion, is not a consideration which 
cah enter into the construction of the statute which is perfectly clear. Of course 
where no rent is found to have been fixed by a bargain between the parti¢s continuing 
in operation on the rst day of November, 1 933: the Court may have to fix the rent 
and in so doing it may have to adopt a basis like the one a ip by Chandrasekhara 
Aiyar, J., in the unreported decision referred to in the foregoing. As observed 
by Somayya, J., in Ramakrishna Somayajulu v. Krisknayya* : 

“TT Where it is not a case in which there was no rent payable on the land on the date when the 
amending Act came into force and the villages in question became converted into estates, whether 
the terms expired before the Act came into force or whether they were still running, section 27 of the 
Estates Act would apply, namely, that the rent payable for previous years would be presumed 
to be the fair rent under the Act 
There, no doubt, the question of the proviso to section 28 and the proper construction 
of the words “ lawfully payable ” occurring in the proviso did not arise for determi- 
nation ; but the principle which to my mind seems to be obvious is that a distinction 
must of course be made between cases in which on the 1st day of November, 1933, 
= pers ng en Ol aina onee ae Dogin ee ee ee 
which there is rent so obtaining. ‘‘ Lawfully payable ” in the proviso can mean 
nothing more than payable under a lawful bargain between the parties on the date 


in question. 5 
For these reasons these second appeals must be dismissed with costs. (No leave.) 





V. S. —— Appeals dismissed. 
1. (1915) 91 LG. gg. LLR. 45 Mad. 47 ew 
2. (1916) 40 1.C.587. 4 (1943) 2 MLLJ. 494. 
g. (1922) 49 M.LJ. 323 : LR. 49 I.A 211 : 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. JUSTICE SOMASUNDARAM. 
nee and others _. Petitioners* 


O. Mahipathy i . Respondent. 


Penal Code (XLV of 1860), section 441—Accused convicted for walaroful Bie ar iN 
Bt a uae eek Occ ie b ee 


Where a person has been convicted for unlawfully entering into or upon! property in the posses- 


sion of another he cannot be convicted for can to remain after that ly. The offence 
is complete as soon as there was unlawful entry it falls within section 441, Penal Code. The 
ee ee eee ee ce ualn The ples of axtnfo cami will he 
to the accused in such g case t falls 


will be an offence only if i 
under the second part of section 411 Pol the Taian Petal Code and toe the remsa part itll be sn 
creme having lawful entry unlawfully remains on the property. 


v Galen, A.L.R. 1932 Nag. 112 ; Ananiram v. ALR. 1 Nag. 117 ; En- 
peror v. cage Ne aa (1927) LER. 6 Bat: 194 ; Emperor X. Ba Bane, (1933) ek 56 AlL 33 at 37 
and Emperor v. Jamuna Das, I.L.R. (1944) ALL 754, considered 
Petition under sections 495 and 439 of the Code of Criminal Procedure, 1 
raying that the High Court will be pleased to revise the order of the Third 
Presidency a Egmore, iy aa dated the ath day of December, 1948, 


M. Srinisasagopalar and C. Roms for Petitioners. 
State Prosecutor (S. Govind Swaminathan) on behalf of the State. 
The Court made the following 


Orvrer.—This revision raises an SSE question of law, viz, whether 
a person who unlawfully enters into or upon alee be the possession of 
another so as to be guilty of criminal trespass can be el guilty of the offence 
if he unlawfully continues to remain there with one of the intentions mentioned 
herein. 

The facts of the case are these. House No. 8, Barber’s Bridge 2nd lane, belonged 
to the accused who had mortgaged it to the complainant. The bank brought 
the property to sale and itself purchased it in auction. Execution was taken! for 
delivery of possession of ian ry galt On 23rd August, 1947, bailiff came and 
delivered vacant possession of the pro to the complainant. Subsequently on 
the same day the accused broke open the lock and occupied the house. criminal 
complaint was laid and the accused was convicted on 14th June, 1948, for trespass 
and sentenced to a fine of PIT The accused paid off the fine and continued 
to remain in ion, On 26th June, 1948, and 27th June, 1948, an attempt 
was made by the complainant to get possession but it failed as the accused prevented 
the complainant party from taking possession. On these facts the lower Court 
convicted the petitioner for house trespass, on the ground there was a-fresh cause 
of action on 2§th and 27th June, 1948, when the attempt by the owner was 
Tesisted by the accused and what was criminal at its inception does not cease to be 
#0 by successful continuance.. 


Mr. Srinivasagopalan contends that after the delivery of possession on 23rd 
August, 1948, when the accused entered apon or a ede it was criminal tres- 
pass for which he has been convicted on 14th June, 1948, and the subsequent conti- 
nuance or remaining on the property is not an offence within the meaning of sec- 
tion 441, Indian Penal Code. Section 441, Indian Penal Code, is as follows : 


“ Whoever enters into or upon property in the possession of another with intent to commit an 
offence to intimidate, insult or annoy any person in possession of such property, or, having lawfully 
entered into or upon such property, unlawfully remains there with intent thereby to intimidate; 
insult or annoy any such person, or with intent to commit an offence is said to commit ‘ 
trespass’. 





*Cr, R.C. No. 90 of 1949. gth September, 1950. 
(Cr. R.P. No. 87 of 1949). - 4 


Ij] PONNUSWAMY v. MAHIPATHY. 669 


It consists of two paris the first part relates to entry into or nthe property in 
the possession of another. The later part relates to unla remaining, having 
lawfully entered into or upon the property. 

- In this case the accused has been convicted on 14th June, 1948, under the first 
part for having unlawfully entered into or upon the property on 23rd August, 
1947. : 

His continuing to remain unlawfully will be an offence only if it falls under 

- the and part of section 441, Indian Penal Code, and for the 2nd part it will be an 
offence only if he having lawful entry unlawfully remains on the property. Now 
in this case having unlawfully entered on 2grd August, 1947, and having been 
convicted for it can he be convicted for continuing to remain after that unlawfully. 


In Sathaj v. Gaffoor, it has been held that remaining in possession of property 
after unlawful entry is not a fresh offence of criminal trespass. This decision lays 
© down that 

“to constitute criminal as defined in section 441, Indian Penal Code, there must 
either be entry upon the property in the possession of another or unlawful continuance therein after 
a lawful entry.” 

Macnair, J., who decided the case refused to follow the decision in Emperor 
v. Bandku Singh*, where it was held 

“that each time the true owner upon the land or makes a claim under circumstances 
sufficient in law to constitute re-entry the trespasser o him with the intention required by 
section 441, @ new offence under that section is comimitted and a new liability arises.” 

The decision in Saibaj v. Gaffoor!, was followed in Arantram v. Emperor®, whero 
Niyogi, J., held 

“that the view in Emperor v. Bandhu Singh®, cannot prevail in the face of the plain terms of 
section 441, Indian Penal Code . . . . . It is clear that the ‘offence of criminal trespass is 
complete as soon as there is unlawful entry. It is a continuing offence only when the entry is 

aiil and the subsequent posession becdmes aalawfil? : 

In Emperor v. Baldewa*, Bajpai, J., gbserves : . 

“The contention of the accused is that the second provision comes into play only when the entry 
of the accused in the first instance is lawful and the continuance in posséssion wful with the intent 
mentioned in the provision. Ex kypethesi in the present case the entry itself was unlawful and there- 
fore it 1s submitted on behalf of the accused, the second provision of the section cannot be invoked 
in aid by the tion. A literal reading of the section might lend some support to this argument 
but a literal interpretation of the same would land us in an anomaly, because it would then mean 
that a lawful entry followed by unlawful continuance would be punishable whereas unlawful entry 
followed by unlawful continuance in possession would not be punishable.” 

In this he cites with approval the obeervations in Emperor v. Bandhu Singh?, 

“Tn my opinion section 441 of the Indian Penal Codec substantial! roduces the English Law. 
It provides that if the trespasser ha entered lawfully remains wli on thè with 
intent to annoy he will be said to t criminal trespas. In my opinion no less ishable is an 

entry followed by an unlawful continuance of occupation.” 
But in Emperor v. Jamuna Das*, Mathur, J., does not agree with the view of Bajpai, 
J., and says 

“that it would certainly not be punishable under this section. It might be punishable under 
any other section but not er section 441 read with section 448, Indian Penal Code”. 

There is*no decision of this Court on this point. The section creates only 
one offence and it defines what it is. It is committed in one of the ways mentioned 
and not in both ways. As pointed out in Saiba v. Gaffoor!, the offence is complete 
as soon as there was unlawful entry and it within section 441, Indian Penal 
Code. He cannot be prosecuted agaa or mamng there as be bas already 
been convicted under section 441, ian Penal Code. The plea of autrefois 
convict will be open to the accused in such cases and the present conviction is 
therefore unsustainable. =: 


. AL Nag. 112. i _(1993) I i 
r Ae ETa re 
3- Nx 1940 Nag. 117. 
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The conviction and sentence are set aside and the petitioner is acquitted. 
The fine, if paid, will be refunded. 


K. S. — Petitioner acheitted. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justiag Racmava Rao. ` 
Vurakarnam Lakshmi Narasimham , .. Appellant* 


v. 
Golanki Venkayya and others .. Respondents. 
Attachment before judgment—Continuance subsequent to decree—Application fer execution within tes pears 
`of decrea—Necussity. A 
For continuance of an attachment before judgment beyond three years from the date of the 
decree an application for execution must be filed within that period, otherwise the attachment lapses. 
Sahel Hameed v. Arunachalam, (1944) a M.LJ. 192 : I.L.R. (1945) Mad. 80 (94) (F.B.), followed: 
An attachment before ju ent wes effected on agth January, 1994, in a sult in which a 
decree was subsequently on 1gth September, 1934. An execution petition filed on 17th 
F >I ngs cee DEOS DE ZARE T PTO i eleac aa for aE 
down of the debt. When the execution petition was held to be in e the lower appellate 
Court, it directed the lower Court to allow the decree-holder an amendment of the execution 
petition by the insertion of a prayer for sale in of the attachment before judgment. On 
a contention that as the attachment before j ent had lapsed, the order allowing the mend- 
ment was without jurisdiction. 
f Hald, that as the Full Bench ruling in Saku! Hemesd v. Arunachalam, (1944) 2 M.L.J. 1ga : 
I.L.R. (1945) Mad. 80 (F.B.), had not come into belng when the execution sal alee ed, it 
-was inama] 


that no prayer for fresh attachment was necessary and that in the circumstances, the 
matter need not be in with in revision. 


Appeal and revision petition respectively preferred to the High Court against 
the order of the District Court, West Godavari, Eluru, dated August, 1947, 
in A.S. No. 253 of 1946 (E. P. No. 62 of 1944, in O. S. No. 28 of 1934, District 
Munsiff Court, Eluru). 

G. Balaparameswari Rao for Appellant/ 

N. Bapi Raju for Respondents. 

The Court delivered the followmg 


JupGMEeNT.—There are two connected cases before me,a Civil Revision 
' Petition and a Civil Miscellancous Second A with a memo. of objections in 
the latter. They arise outofE.P.No. 62 of 1944, in O.S. No. 28 of 19340n the 
file of the District Munsiff of Eluru. The E. P. was held to be out of time’ by the 
learned District Munsiff but has been held on appeal to be in time. No question 
‘ arises in regard to that on the facts and the dates which are not in controversy 
between the parties, and I need only say that I uphold the view of the lower 
appellate Court in this respect. 

Having held the E. P. in time the lower appellate Court said in regard to 
a certain attachment before judgment in the case that although the decree-holder 
did not make a prayer for a sale in pursuance of that attachment in his original 
petition, the learned District Munsiff should allow him to amend the petition by 

ying for it. eee ee 19 The attachment 
baits judgment referred to above had already efecte on 24th January, 
1934. The E. P, with which we are concerned was filed on 17th February, 1944, 


S ih Gea ey 
which eventually resulted in an annulment of the adj tion of the debtor and 
“of certain proceedings for amendment of the decree by way of a ing down of 


the debt, which had all intervened between the date of the decree and the date of 
the E. P. The question of limitation decided. by the lower appellate Court in favour 
of the decree-holder is, as I have already said, no longer a matter for considera- 
tion here. The propriety and legality of the direction of the learned District 


l 





*A.A.A.O. No. 103 of 1948 and Q.R.P. No. 354 of 1948. Bth August, 1950. 
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- Judge in appeal to the learned District Munsiff to allow the decree-holder an amend- 
ment of his execution petition by the insertion of a prayer for a sale in pursuance 
of the attachment is the only matter which has been the subject of a Rirly long 
and able argument of both sides in this case before me and which calls for deter- 
mination by me. j 


It is contended for the judgment-debtors that there was no execution petition 
filed in this case within three yan of the decree and that còùsequently the attach- 
ment before judgment lapsed could not be availed of by the decree-holder, 
though the execution petition itself filed by him in 1944 might be regarded as in 
time. Mr. Bapiraju says that this is the true legal position emerging from the deci- 
sion of a Full Bench of this Court reported in Sahul Hamesd v. Arunachalam’. If 
s0, the learned District Judge had no jurisdiction, and that is the next contention— 
to direct the learned District Munsiff to allow an amendment of the execution peti- 
tion in the manner mentioned above. Learned counsel says that a prayer for 
execution by way of fresh attachment ought to have been made in the E. P. and that 
an amendment of the E. P. in the manner directed by the learned District Judge 
more than 12 years after the passing of the decree would be illegal. He relies in 
support of his contention upon a ruling reported in Pattath Vesran Kutiy v. Kum 
Kandi Shavhath Vesthil Appu.1 There in execution of a decree for money the decree- 
holder appiei to proclaim and sell certain properties without having attached 
them. District Munsiff dismised the application while the Sub-Judge 
on appeal allowed the petitioner to amend the petition by inserting ‘a prayer 
for attachment also. When the Subordinate Judge’s order was passed, the decree 
had become barred by limitation. It was held by the learned Judges (Abdur 
Rahim and Ayling, JJ i relying upon the well-known principle of procedure laid 
down by Lord Esher, M.R., in Weldon v. Neal*, viz., that as a general rule 
amendments ought not to be allowed when they would prejudice the rights of the 
other parties as ae at the date of such amendment—that the Subordinate 
Judge had acted wrongly in ordering the amendment in question. 


j To take up the first contention of Mr. Bapiraju that with the lapse of three 
years from the date of the decree without any execution petition being filed within 
e ate the attachment before judgment became altogether dead, I have after 

1 consideration come to the conclusion that it is well founded. Learned 
counsel relies upon what is ruled by the judgment of the Full Bench delivered by 
Leach, C.J., in Sahul Hameed v. Arunachalam, at page 94 of the Report. ‘There after 
referring to Ramanadhan v. Veerappa*, decided by Pan Row, J., ọn the basis of 
an earlier Full Bench decision of this Court repo in Meypappa Chettiar v. 
Chidambaram Chettiar®, the learned Chief Justice observes with reference to certain 
observations.of that learned Judge as follows : 


“Tt is said that here Pandrang Row, J., was laying down the ition that an intention to 
exccute is all that is necemary to keep an attachment judgment alive. It matters not whether 
the decree-holder applies for execution ided that an intention to do so is to be gathered from what 
has happened in o ings. In this connection the learned advocate for the appellant 
points to the fact that the first respondent had opposed the second t’s application to have 
the decree in O.S. No. 98 of 1932 set off by way-of part satisfaction of the decree in O.S. No. 11 of 
1931. 


If tho opinion expressed by Pandrang Row, J., is correct in law, the first respondent’s action 
would probably have been sufficient for the appellant, but we are unable to t what 
the learned Ji said in Ramanadhan v. Vesrappe', as correctly expreming the law. ether 
an attachment before judgment continues indefmitely after judgment cannot depend on what has 
ha in other proceedings. For continuance beyond years from the date of the decree 
an application for execution must be filed within that period, otherwise the decree-holder lores his 
remedy.” 





I. (1 2 MLJ. 192 : ILLR. (1945) Mad. 4 ALR. 1937 Mad. 84. 

80 (F.B.). 5- (1923) M.L.J. 415: ILR. 47 Mad. 
a. f a 1 M.W.N. 181. 483 (F.B.). k 
3, (1887) 19 Q.BD. 394. 
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I consider the ruling of the Full Bench to be categorically clear and perfectly 
decisive of the point in favour of the contention of Mr. Bapiraju. Mr. Balapara- 
meswari Rao, on the other aide ames that the Full Bench case ws distiiguishable 
from the nt case on the ground that here, unlike there, there was an amend- 
ment of the decree in the ing down proceedings which gave his client a fresh 
start of limitation for the execution from its date. The distinction, in my opinion, 
does not affect the legal position now under discussion. It has a bearmg only on 
the question whether the E. P. itself should or should not bë regarded as in time. 


The further contention of Mr. Bapiraju founded upon Pattath Vesran Kutty 
v. Kuni Kandi Shazhath Veethil Appu! , already referred to has given me greater trouble, 
‘On the one hand I was feeling obsessed by the observation of Lord Esher, M. R., 
in Weldon v. Neal? that 

“Under very peculiar arcumstances the Court might perhaps have power to allow such 
an amendment but certainly as a general rule it will not do so.” . 

On the other hand I was wondering whether the discretion exercised by the 
lower appellate Court by way of allowing the amendment in the present case should 
be interfered with by me sitting in revision. It seems to me on close reflection that 
possibly the pleader who filed the E. P. did not have, in framing it as he did, a 
sufficiently clear and accurate appreciation of the legal position with reference to 
the subsistence or cessation of the attachment before judgment after the la 
of threg years from the date of the decree without any execution petition being filed 
by the decree-holder within that period. In fact at the time that he filed the E. P. 
the Full Bench -ruling in Sakul Hameed v. Arunachalam*, had not come into being. 
The Full Bench ruling was of 4th April, 1 while the E. P. was of 17th February, 
1944. On the latter date the authority of Ramanadhan v. Veer » was intact, 
and the pleader who filed the E. P. was entitled to assume presumably did 
assume that no prayer for a fresh attachment was necessary, because the attachment 
before judgment had not, according to that authority , lapsed by that time. 


I am on the whole not prepared in these circumstances to interfere either 
in C.R. P. No. 354 of 1948, and the memo. of objections in C. M. S. A. No. 103 
of 1948, questioning the -propriety of the amendment allowed by the lower appel- 
late Court or in EMS. A. Oo. 103 of 1948 itself, maintaini that the 
attachment before judgment never lapsed ; with the result that all of them shall 
Stand dismissed with no order as to costs in any of them. . 


No leave. 
VS. — Appeal and Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Jusa RaGHAvA Rao. 


Bhimavarapu Venkatasubbayya .. Appellant * 
: D. . : 
Addanki Bapadu (died) and others .. Respondents. 
Arbitration Act (X of-1940), section 32—Scope and ¢foct—Dsfendant in a swit relying on om award as bar 
to the sutt— Defendant not taking steps to file the award ana make tt a decree—Effact. : 
Where the defendant who is relymg upon an award as a bar to the plaintiffs suit did not take 
steps to have it filed and dealt with under the riate provisions of the Arbitration Act, it is not 


competent to him to rely upon it in answer to the action. That, he might be entitled tọ do if the 

award happened to be acted upon by the parties and if the part of it which had to be performed 

the defendant was actually performed. Rasheed Jamshed Sons and Co. v. Moolchand Jothaj ER 

SNELT: 98 and Seanarayane Redi y. Venkata Redd, (1948) 1 M.L.J. 317: LLR. (1949) Me 
to. 


d. 111, 





I. | 11) 1 vor 181. 8o (F.B.). 
a. (1877) 19 - 394. 4 ALR. 1997 Mad. 84. 
3 a a . 198 :I.L.R- (1945) Mad. 


* S.A. No. 640 of 1947. 24th August, 1950. 
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Appeal against the decree of the Court of the Subordinate Judge, Bapatla, 
in A.S. No. 92 of 194% preferred agajnst the decree of the Court of the District 
Munaif, Ongole, in O.S. No. 88 of 1944. 


K. Krishnamurthi and G. Suryanarayana for Appellant: 
B. V. Ramanarasu for Respondent. 
The Court delivered the following : 

UDGMENT.—An ee parut has been raised by Mr. Krishnamurthi 
for the appellant in this case. suit was laid by the respondent before me for 
a declaration of his title and for an injunction to restrain the defendant from inter- 
ee eee The plaintiff rested his title upon a certain sale deed, 
dated 11th October, 1930 and also upon a‘prescriptive title by enjoyment had by 
him all along from the date of that sale deed. The defence, so far as material 
to the disposal of the ue second appeal, is that there was an award on a refer- 
ence to arbitration which is binding upon the plaintiff and precludes him from 
filing this action. The learned District Munsif of Ongole dismissed the suit giving 
effect to the defence above referred to. 


The award was pronounced on-12th January, 1944 and registered on 24th 
March, 1 On gth March, 1944, it was that the suit, out of which this 
second a arises, was instituted. 


The learned District Munsif at the end of his judgment says, 


* As the award was pronounced before the suit, it is not ible to accept the plaintiff’s contention 
that in spite of it the Coun can adjudicate on the rights of the parties.” 


On appeal the learned Subordinate Judge of Bapatla reversed the judgment and 
decree of the learned District Munsif dismissing the suit, observing thus in para- 
graph 9 of his judgment under appeal : 

“Tn dismissing the suit the lower Court seems to have been considerably influenced by the 
award, Exhibit D-g, alleged to have been given by D.W. 3, Kotayya. The case for the defendant 
is that the disputes between him and the plaiot: including the dispute with reference to the suit 
property, were referred to the arbitration of D.W. 3 under the arbitration agreement, Exhibit Do, 
that the arbitrator gave the award, Exhibit D-3, holding that he and the plaintiff were entitled to the 
suit property in equal shares, that this award is binding both on himse and the plaintiff and that, 
consequently, the plaintiff cannot be entitled to the reliefs prayed for by him in the suit. The case 
for the plaintiff is that the arbitration agreement, Exhibit D-1, does not refer to the suit property 
at all, that even otherwise it is nov binding on bim and that the award, Exhibit D-3, is invalid in law 
and not binding on him, And, I do not think it is open to the defendant to rely on the arbitration 

ent, Exhibit D-1, or on the award Exhihit D-gjn support of his case in the present litigation. 

e arbitration agreement was admittedly executed only in the year 1949, ie., after the Arbitration 
Act of 1940 came into force ; and, it is clear from the recent ruling of our High Court in Rashid 
Jamshed axd Co. y. Moolchand Joihajs?, that if a party to an arbitration wants to rely on the 
arbitration agreement or upon the award passed by the arbitrator, in sup of his case, must 

“have taken steps to have a decree on the award as provided for in Arbitration Act, and, 
in the absence of any such decree, it is not open to bim to ask the Court, in another litigation, to rely 
on the arbitration agreement or on the award, in support of his case.” - 

- The learned advocate for the appellant has, as against this reasoning of the learned 
Subordinate Judge, founded upon the case in Rashid Jamshed Sons V Co. v. Mool- 
chand Jothajee, drawn my attention to a Divisional Bench ruling of this Court in 
Suryanarayana Reddi v. Venkatareddi*. The question which arose in that case, as 
formulated by Mr. Justice Govindarajachari who delivered the judgment of the 
Court consisting of Mr. Justice Happell and himself is, whether, by reason of the 
provisions of the Indian Arbitration Act, gt a defendant is precluded from 
putting forward- an award which has been fully performed by him but which was 
not filed under section 14 and according to which a judgment was not pronounced 
or a decree given under section 17 of the Act in answer to the plaintiffs claim 
which was the subject-matter of the reference and the award. The answer was 
that the defendant was not so precluded. So, says Mr. Krishnamurthi, the defen- 
dant is not ae in the present case either. But the question which one has 
to consider here is, whether when the award has not been subjected to the treat- 


a ee 
“x, (1945) 2 M.LJ. 98. ; s a. (1948)1 M.LJ. 317: ILR. (1949) Mad. 111. 
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ment prescribed for it by the Arbitration Act it can be relied upon in the absence 
of anything to show that the award became completely preformed by the defendant. 
And if it is to be said that there was nothing to be performed by the defendant 
in the present case under the agreement, it has still to be shown how the present 
suit is really not maintainable under the provisions of the Arbitration Act. 

Mr. Krishnamurthi says that under and by virtue of the award his client went 
into possession of 1/3rd of the property. But the finding of the lower appellate Court 
in a to this is that the defendant has never been in possession of the property 
whether, before the award or after, and that the ion has all along been, 
down to the date of the suit, with the plaintiff himself. larca to Me Risa: 
murthi’s contention that the suit falls within the mischief of the Arbitration Act, 
the sections which one has to consider are sections 31 to 33- Section 31 is devoted 
anaes E the question, which Court has jurisdiction in the matter of an arbit- 
ration. ere is nothing in it that really bears upon the maintainability or other- 
wise of the present suit. Section 32 provides that notwithstanding any law for 
the time being in force, no suit shall liċ on any ground whatsoever for a decision 
upon the existence, effect or validity of an arbitration agreement or award, nor 
shall any arbitration agreement or award be set aside, amended, modified or in 
in any way affected otherwise than as provided in this Act. This section, it has 
to be seen, is not relevant to the present case because the suit here is not for a deci- 
sion upon the existence, effect or validity of an arbitration agreement or award. 
Section 33 of the Act provides that any party to an arbitration agreement or any 
person claiming under him desiring to ehall the existence or validity of an 
arbitration agreement or an award or to have the effect of eithet determined shall 
apply to the Court and the Court shall decide the question on affidavits ; provided 
that where the Court deems it just and expedient, it may set down the application 
for hearing on other evidence also,and it may pass such orders for discovery and parti- 
culars as it may do in a suit. This section too, in my opinion, is not relevant to the 
matter on hand. ‘The plaintiff is not challenging the existence or validity of the 
arbitration agreement the award, nor is he anxious to have the effect of an arbitra- 
tion agreement or award determined. If he were anxious to have that done, no 
doubt the would have to apply to the Court. The question here plainly and simply, 
is whether the defendants can rely upon an unfiled award in answer to the present 
action? That, he might be entitled to do if the award happened to be acted 
upon by the parties and ifthe part of it which had to be performed by the defen- 
dant was actually performed as in the case in Suryanarayana Reddi v. Venkatarsddi?. 

It seems to me that no valid bar to the maintainability of the present action 
has been made out, and since the defendant, who is himself relying upon the award, 
did not take steps to have it filed and dealt with under the appropriate provisions 
of the Arbitration Act, it is not competent to him to rely upon it in answer to the 
action. That being so, this second appeal fails and it must be dismissed with costs. 

No leave. 


K.S. eT & Beats ’ Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sussa Rao, Mr. Jusriaz PANGHAPAKESA AYYAR, 
AND Mr. Justro BALAKRIBHNA AYYAR. 


A. L. S. P. PL. Subramania Chettiar (deceased) and another .. Appellants * 
v. ' 
Moniam P. Narayanaswami Gounder . os Respondent. 
Madras Agricalturists Religf Act (IV of 1938)—Principal and surety—Scaling doton of debt as aguintt 
agricultarist principal debtor—Ffict on liability of the surety whe is not an agriculturist. ; 


ee ad Bees Os I. (1948) 1 M.L.J. 317 : I.LR, (1949) Mad, 111. 
*Appeal No. 503 of 1946. 16th August, 19504 
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A non-agriculturist surety will not be liable for the entire debt when the principal debt has been 
scaled down under the i of the Madras Agriculturists Relief Act, but he will be liable only 
to the extent of the sealed down debt due by the principal debtor. 

Subramanian Chettiar v. Batcha Rowther, (1941) 2 M.L.J. 751, overruled. 

Authorities discussed. 

Subba Rao and Panchapakesa Ayyar, JJ. After receipt ofthe opinion of the Full Bench : agth 
August, 1950. - 

Practucs—Gasts—Appeal based on a decision which is overruled—Liabiliiy of appellant for casts. 

Where an a filed on the strength of a ruling which is overruled by the Full Bench, is argued 
fully before and during the reference to the Full Bench the appellant cannot claim that it is a fit 
-case for dixmissing the appeal without costs. (The appeal however was dismissed with half tho costs 
of the respondent). 

Ramastoami Naicken v. Venkataswami Naicken, (1919) 97 M.L.J. 271 : ILR. 49 Mad. 61, distin- 
guished. _ 

Appeal against the decree of the Court of the Subordinate Judge, Coimbatore, ' 
in O.S. No. 171 of 1945. 


K. V. Ramachandra Aiyar for the Appellants. 
V. S. Rangaswami Aiyangar and M. S. Venkatarama Aiyar for Respondent. 


This appeal coming on for hearing before Subha Rao and Panchapakesa 
Ayyar, JJ., on 25th January, 1950, the Court made the following Order of Reference - 
to a Full Bench :— 


The judgment of the Court was delivered by 


Subba Rao, 7.—This appeal arises out of the suit filed by the appellant for 
tecovery of a sum of Rs. 5,746 with interest. “Defendants 1 and 2 executed a pro- 
missory note, dated 22nd September, 1933, in favour of the plaintiff for a sum of 
Rs. 1,500 payable with interest at 36 per cent. per annum. Defendants 1 and 2 
are brothers. Defendants 4 and 5 are the sons of the first defendant. Defendant 
3 executed a letter of guarantee dated 22nd September, 1993, in favour of the 
plaintiff for the due payment of the amount due under the promissory note. Defen- 
dants 1 and 2 paid several amounts on 20th September, 1936; roth September, 
1989 and 7th September, 1942 and the payments were duly endorsed on the pro- 
missory note. On the same dates, the third defendant e endorsements on the 
letter of guarantee binding himself to pay the principal and interest due in t 
of the promissory note. The learned Subordinate Judge scaled down the debt 
in regard to all the defendants and gave a decree for a sum of Rs. 1,500 with interest 
thereon at 61 Pe cent. from 1at October, 1937, till the date of payment less Rs. 55 
paid. The plaintiff preferred the above appeal. 


The learned counsel for the appellant contended that the lower Court should 
not have scaled down the decree against the third defendant, the surety. The 
learned Subordinate Judge held that as the third defendant renewed his liability 
on 10th September, 1939 and 7th September, 1942, confining it only to the amount 
due under the promissory note he could not be made liable for an amount higher 
than the amount now found due under the promissory note as scaled down. 
The learned counsel says that the lower Court’s construction of the renewals is 
contrary to the plain wording of the renewals as the third defendant undertook 
thereunder to pay the entire amount due under the promissory note. Whereas 
the learned counsel for the respondent argued that the third defendant being a 
surety his liability is only co-extensive with that of the principal debtor and as the 
principal debt has been scaled down he cannot be made liable for higher amount. 

To appreciate the contentions of the parties it will be relevant to consider 
the scope of the relief given to an agriculturist under the Madras Agriculturists 
Relief Act, 1938. Under section 7 of the Act all debts payable by an agriculturist 
at the commencement of the Act shall be scaled down in accordance with the provi- 
sions of the Act and that the sum in excess of the amount so scaled down shall be 
recoverable from him or from any land or interest in land belonging tohim. Section 
8 provides the manner of scaling down the debts incurréd before 1st'October, 1932. 
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Under that section all the interest outstanding on 1st October, 1937, shall be 
deemed to be discharged. Clause 2 of section 8 provides the alternative mode of 
scaling down the debt. Section g provides for the sealing down of the debts incurred 
after 1st October, 1932. Section 19 prescribes the machinery for amending the 
decrees so scaled down and also for recording satisfaction in case the entire decree 
debt is discharged. A combined reading of the provisions shows that the liability 
of an agriculturist is reduced under the provisions of the Act and thereafter he 
would be liable only for the amount scaled down. This is not the case of a debt 
being intact but by a statutory provision the recovery of the debt or the execution 
of the decree as the case may be is restricted by legislation. This distinction may 
be important in considering the liability of a surety. The liability of the surety 
vis a ns the principal debtor is regulated by the provisions of the Contract Act. 

. Section 128 reads’: 

“« Tite ability of the surety is co-extensive with that of the principal debtor, unless it is otherwise 
provided by the contract.” 

It is asettled principle of law that the surety’s liability is only accessory and siete 
Under the express provisions of the aforesaid section his liability is made only 
co-extensive with that of the princi debtor. It can only mean that his liability 
is no less or no more than that of the principal debtor. If the amount payable 
by the principal debtor is discharged in part is the surety’s liability also a tanto 
reduced. If a debt of the principal debtor is reduced by statute, on the same 

rinciple, the surety’s liability also must be confined only to the amount payable 

y the principal debtor. Section 128 of the Indian Contract Act does not either 
expressly or by necessary implication confine its operation only to debts reduced 
by the Ae of the parties. In whatever manner the liability of the principal debtor 
is reduced the benefit must go also to the surety. Section 193 deals with the dis- 
charge of a surety by variance in the terms of a contract.. Section 134 provides for 
the discharge of a surety bya release or discharge of the principal debtor. Section 135 
prescribes for the discharge of mirety when the creditor compounds with, gives 
time to or agrees not to sue the principal debtor. These and similar sections protect 
the interests of the surety when the creditor acts to his detriment without his consent. 
In the circumstances mentioned therein the surety is discharged of his liability 
as the contract on the basis of whick he stood surety 1s varied by the creditor without 
his consent. The principle underlying these sections is different from that governing 
section 128. Section 128 deals with the extent of his liability, whereas section 
133, ctc., provide for his discharge in the circumstances mentioned therein. The 
scope of section 128 was considered in Sami Aiyar v. Ramaswami Chethar!. The 
following passage from the judgment of Venkatasubba Rao, J., at page 177 is 
instructive : ~ o 

“ The debt due by the pg aed having become extinguished are the plaintiffs entitled 

to proceed against the surety are not. Tomy mind the question docs not admit of any doubt. 
‘and Shephard in their Incian Contract Act quote the following passage from Pothier 

when dealing with section 134—‘it results from the definition of  surcty’s engagement, as being 
to a principal obligation, thatthe exanction of tho prioripal obligation necessarily induces. 

that of the surety, it the nature of an accessory obligation that it cannot exist without its prin- 

» The learned commentators add : ‘ The rule may also be put upon the less technical ground 
that, if the release of the surety did not follow from that of the debtor, the latter’s release would be 

ill , because, the consequence would be that the surety on being compelled to pay, 
Lect rey tely turn round on the debtor?” 
The facts in that case are the plaintiffs there obtained a decree for mesne profits 
agains a person and the defendant stood surety for him under an order for stay 
of execution pending a second appeal against the decree. The judgment-debtor 
died and his estate vested in the plaintiffs. On an application filed by 
the plaintiffs to recover the amount from te surety the Judges held that 
under the circumstances the plaintiffs were not entitled to recover. They held so- 
because the liability of the surety for a debt ceased to exist when his principal’s 
- debt is extingui by an act which causes the merger of the estates of the debtor 
and the creditor. 





1. (1922) 44 MLL.J. 171. 
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Though the liability of the principal debtor was extinguished by operation of 
law the learned Judges held that the liability of the surety was also extingui 
Niyogi, J., in ao v. Babu Mancklal}, lays down the same principle in the following 
manner : 

“* When the creditor seeks to enforce the debt against the surety, the latter is legitimately entitled 
to ask “ i the’ principal debtor himself liable to you? If not he has committed no default and you 
cannot compe) me to discharge an obligation which has no existence, If on the other hand, I pa 


how can I recover it from the principal debtor whose liability, the debt itself having vanish 
ceased P When the surety secks his remedy against the principal debtor, he does it in 
Be EA HA Ano ay De (chee Us reied agalaat FEE only 10; Ee 
must cost Tem 
aa ‘of the napi debor. E. a 
Unhampered by Jidicial decisions, on a fair reading of the provisions of the Indian 
Contract Act we are inclined to hold that as the liability of the surety is co-extensive 
with that of the principal debtor if the latter’s liability is scaled down or otherwise 
reduced by statute, the liability of the surety also is pro tanto reduced. But a deci- 
sion of a of this Court in Subramanian Chettiar v. Batcha Rowther* which has 
taken a different view is pressed on us for our acceptance. In that case the first 
defendant executed a promissory note in favour of the plaintiff the second defendant 
guaranteeing payment. The princi debtor was an agriculturist whereas the 
tee was a non-agriculturist. c debt against the first defendant was scaled 
wn under the Madras Agriculturists Relief Act but the learned Topa a gave 
decree for the full amount against the surety. At page 753 they lay down the 
principle thus : 
~ “It is sufficient for the this case to hold that when a new statutory ision has had 
the effect of ting a pardal Gucharge to the principal debior and the ereditar taken no part 
in releasing the principal debtor from his liability, the remedy of the creditor against the guarantor 
will not be affected.” ° ; : 
This principle they have deduced from a consideration of the provisions of the 
Indian Contract Act.and also some English decisions arising under the Bankruptcy 
Act. In their view section 128 of the Indian Contract Act lays down only the general 
principle governing the interpretation of the contracts of guarantee and does not 
purport to the relations between the parties as a result of subsesquent 
events after the contract has been entered into and those relations are governed 
by sections 133, 134, 135, etc., of the Contract Act. They have also accepted the 
argument that the surety would not be discharged if the principal debt ire 
out by the operation of law. With great respect we cannot agree with either 
of the two reasons given by the learned Judges. There is no conflict between 
section 128 of the ian Contract Act and sections 133, 134 and 135 of the Indian 
Contract Act. The former section lays down the extent of the surety’s liability. 
In the latter sections he is discharged if the creditor acts to his detriment, e 
cannot also find any principle for excluding the debts reduced by the operation 
of law from the class of cases governed by the provisions of section 128. Section 128 
does not exclude such cases. Section 133, etc., obviously do not govern such a case. 
If the debtor pays off the creditor in and thereby reduced the liabilitylit cannot ` 
be contended that the liability of surety is not reduced, on the ground that 
it is not one of the cazes governed by sections 193, 134, 135, etc. There is no reason 
why a different principle should apply if the debt is reduced by operation of the 
statute. The English cases relied n by the learned Judges arose under the 
Bankruptcy Act, 1869. Apart from the fact that they are governed by the statutory 
provisions it cannot be said in insolvency that the debt is scaled down though the 
creditors are paid dividends and in certain circumstances the debtor is discharged. 
The distinction is brought out by a passage cited by the learned counsel for the 
appellants himself from Rowlatt on Principal and Surety at page 277 where the 
learned author says : a 5 
PA: tee is not put an end to by reason of the debt becoming unenforceable against the 
principal by reason of matters happening subsequently unless it is due to an act or omission of the 
ee Oe a 


1. LL.R. (1939) Nag. 175. 2. (1941) 2 MLLJ. 751, 
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creditor con to his duty to the surety. Thus a surety is liable though the claim against the prin- 
cipal be barred by the Statute of limitations, or by reason of the bankruptcy of the principal.” 


In either case the debt is not wiped out but it becomes unenforceable either by the 
Statute of limitation or by operation of the Bankruptcy Law. That there is no 
distinction in principle between the change of position of the surety by the act 
of parties or by the operation of law is stated at page 157 of Halsbury’s Laws of 
England i ) 2nd edn., Vol. 16, where the learned author says : 
- <“ Whatever a were or impliedly aie pai, the principal debtqr from liability usually dis- 
~ oY res the surety by implication, as his tion is thereby altered withiut his consent, notwith- 
stan that the alteration is accomplished by operation of law.” 
We cannot therefore with great respect agree with the aforesaid decision. As the 
Bench decision is binding on us, we think that this is a fit case for us to refer the 
following question to a Full Bench for an authoritative decision. The question is : 
“Whether a nomagriculturist surety would be liable for the entire debt even though the 
principal debt was scaled down under the provisions of the Madras Agriculturists Relief Act.’ 
The other question raised in the appeal will be considered by us after the aforesaid 
uestion is answered by the Full Bench. The papers may be placed before the 
on’ble the Chief Justice for necessary orders. 
(In pursuance of the aforesaid order of reference, this appeal coming on for 
hearing before the Full Bench, the Court expressed the following Opinion) — 
Panchapakesa Ayyar, J.—The point referred by the Bench to this Full Bench 
for an authoritative decision is “whether a non-agriculturist surety would be 
liable for the entire debt even though the prama ebt was scaled down under 
the provisions of the Madras Agriculturists Relief Act.” 


The facts are briefly these : the first plaintiff (since deceased) had brought 
O.S. No. 471 of 1945 in the Gourt of the Subordinate Judge, Coi re, against 
the five defendants for recovering Rs. 5,746 being the principal and interest due 
on a promissory note, dated 22nd September, 1933 executed by defendants 1 and 2 
in favour of the plaintiff for Rs. 1,500 repayable with interest at 36 per cent. per 
annum, but he claimed only at 24 per cent. per annum. Defendants 4 and 5 were 
the minor sons of the first deft t. The third defendant was a surety for the 
debt and had executed a letter of guarantee and renewed his liability thereunder, 
just as the principal debtors had renewed their liability for the debt under endorse- 
ments; So the suit was not barred against either the principal debtors or the 
surety. But the principal debtors claimed that they were entitled to a scaling down 
of the debt under the Madras Agriculturists Relief Act, being agriculturists. The 
surety (the third defendant) contended that the Varthamanam executed by him 
did not amount to a contract of guarantee and that at any rate limitation had 
already operated against him. He contended further that he was also entitled 
to sealing down of the whole debt under the Madras iculturists Relief Act, 
as his guarantee, even if there was one, would amount o y to a guarantee of the 
amount actually payable by the principal debtor on the dates of his renewal of 
it after 22nd March, 1938. He also stated that 24 per cent. interest claimed in the 
plaint was penal and unconscionable and that the plaintiff could not claim more 
than 5 per cent. simple interest per annum. The learned Subordinate Ju held 
that there was no bar of limitation against the surety or against the principal debtors, 
that the surety’s parthamanam deed constituted a contract of guarantee, and that the 
surety was not an agriculturist as he was paying house-tax of more than Rs. 600 
per annum to the Tirupur Municipality. But he held that though he was not 
entitled to the benefits of the Madras Renee Relief Act om the ground that™ 
he himself was an agriculturist, he would be liable to pay only the scaled down 
amount and nothing more, since the renewal endorsements found on Exhibit P-2 
his letter of guarantee clearly staied that he was liable only for the amount due 
under the promissory note, Exhibit P-1, which in the opinion of the learned Subordi- 
nate Judge would amount to the surety saying that he would be liable for the amount 
due under. the note as on the-dates of the endorsements, in other words, only. for the 
amounts as scaled down, as two of the endorsements were dated roth September, - 
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1939 and 7th September, 1942 long after the coming into operation of the Madras 
Agriculturists Relief Act on 22nd » 1938. In that view, he scaled down the 
promissory note debt as against all the defendants and gave a decree against all 
af them for Rs. 1,500 the principal amount under the promissory note, with subse- 
quent interest thereon at 6; per cent. per annum from 1st October, 1937 till payment, 
less Rs. 55 paid by the defendants towards interest, and also awarded proportionate 
costs of Wes 230-15-6. = ‘ 

The first plaintiff died, and the second plaintiff is his legal resentative. 
‘The second plaintiff has filed this appeal only as against the third defendant (surety) 
and his only contention is that the lower Court should not have granted the surety 
the benefit of the scaling down under the Madras Agriculturists Relief Act. The’ 
appeal relates to Rs. 3,357-4-0, the difference between the unscaled and the scaled 
down amounts. During the arguments in the appeal, the question referred to 
this Full Bench became necessary to be decided, and the Bench which heard 
the appeal was unable to agree with the Bench decision in Subramanian Chettiar v. 
Batcha Rowtker!, and so has referred the matter to this Full Bench, reserving the 
other questions raised in the appeal for consideration by it after this question is 
answered by the Full Bench. Mr. K. V. Ramachandra Aiyar for the appellant 
Taised two main contentions. The first was that the scaling down under the Madras 
-Agriculturists Relief Act and the payment of thé scaled down amount does not 
extinguish the debt itself, but only bars the remedy of the creditor as against’ the 
agriculturist debtor as regards the balance of the amount, and that the debt itself 
continues, as in the case of a debt barred by limitation, or isnot recoverable in bank- 
ruptcy. In other wofds, he equated this case with cases of debts barred by limi- 
tation or not recoverable under the bankruptcy law, and relied on the observations 
in Subramania Aiyar v. Aiyar?. In that case, Benson, C.J. and Krishnaswami 
Aiyar, J.s held that a debt the recovery of which is barred by limitation is not extin- 
guished and the debtor is not, by reason of the bar of limitation discharged 
therefrom and that the omission of the creditor to sue the debtor within the period 
of limitation is not an act the legal consequence of which is the discharge of the 
debtor and such omission has not the effect of discharging the surety under sections 
134 and 137 of the Indian Contract Act. They went on to say- that there was 
hardly any room for doubt in the face of the express language of section 28 of the 
Indian Limitation Act, which merely extinguishes the right to pro rty when the 
period is determined for suits for recovery of such property and added that whenever 
personal actions are barred the rights themselves are not extinguished. They said, 


“(A barred debt is a good foundation for a written promise to pay signed by the party liable td 
be charged therewith. It is impossible to regard a debt as discharged by limitation when section 560 
of the Indian Contract Act of a barred debt as a lawful debt actually due and payable to the 
creditor. Unless the law of limitation operates as well as a law of extinctive prescription, omission 
to mie cannot di the debtor. Limitation, which merely bars the remedy is never spoken 
of in works of Jurisprudence as a mode of discharging an obligation.” J ie 
‘They rebed on Holland’s not onmes kng inon amongst the modes of termi- 
nation of rights in personam. They also relied on Anson’s observations : i 

“At common law lapse of time does not affect contractual rights. Such rights are of a permanent 
and indestructible character unles either from this nature of the contract or from its terms it be limited 
in point of duration. But though the rights possess this permanent character, the remedics arising 
from their violation are by various statutory provisions withdrawn after.a certain lapse of thne. The 
remedies are barred though the rights are not extinguished. - $ : i 
So too, the learned counsel for the appellant relied’ on In re Facobs?, where it was 
held by James, L.J., that a discharge of a debtor under a liquidation or a composition 
is ya in bankruptcy by operation of law; and will not discharge the 
surety from his liability. He also relied on the ruling in Bombay Co., Lid. v. Sithaz 
pathi Atyar*, where a ch of this Court oe of Wallis, C.J.. and Seshagiri 
Aiyar, J., held that the acceptance of a composition by the principal creditor during 
the insolvency of the principal debtor after part payments- by the surety will not 
ee 
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entitle the surety to a refund of such payments, following the principle in In 
re Jacobs! and holding that it was fig mastic law aad north creditor that dis- 


ed the insolvent. He also relied on the o ions of Rowlatt in his book 
“ Law of Principal and Surety”, 1936 Edn., at page 277, as follows : 

“A tee is not put an end to by reason of the debt becoming unenforceable t the 
bilncipal by reason of maters be Peele A daar i of the 
creditor contrary to his duty to surety. Thus a surety is liable though | the claim l the 


principal be barred by the statute of limitation or by reason of the bankruptcy of the i 


He relied further on the provisions of sections 193, 134, 195, etc., of the Indian 
Contract Act which according to him are the only sections which will di 

‘the surety or enable the surety to claim the benefit given to the principal debtor 
and which do not maintain the benefit under the ‘Madras Agriculturists Relief 
Act given to the surety by ae oa amending the sections of the Indian Contract 
Act or even the section of the iculturists Relief Act. According to him, ° 
this also shows that the Madras Agriculturists Relief Act never intended to extin- 
guish the debt or liability of the debtor, but only to bar the remedy regarding the 
amount lost by the scaling down. He strongly relied on the wording of section 7 
ML Goose Gn ee ee e 

re 


recoverable ” showing, according to him, that the intention is only to bar 
the remedy as inst the agriculturist debtor and not to extinguish the whole or 
any portion of the debt. He also relied on the phrase “ be deemed to 
discharged and shall be deemed to be the amount repayable by the agriculturist 


on that date” in clause 8 (1) and “ shall be deemed to bs wholly discharged ” in 
section: B (a) fe the position that the Geride care never iniended to extn oul the 
liability as in that case, the phrase used would be “ shall be discharged ”. I cannot 
agree with this. Mr. M.S. Venkatarama Aiyar, for the surety, pertinently pointed 
out that the phrase “‘ shall be deemed to be discharged ” is used only to show that it 
is not an actual di by payment, but a discharge Propano ot iw I may 
add that in section 8 (4) of the Madras Agriculturists Relief Act there is the phrase 
“ shall be deemed to require the creditor to refund any sum which has been paid to 
him,” etc., showing that the real meaning of the phrase is what Mr. Venkatarama 
Aiyar attributes to it. What is even more clinching is the fact that the Madras 
Agriculturists Relief Act provides for the amendment of the original decree by scaling 
down under section 19. No amendment of the decree will be required if the debt 
is not extinguished in whole or in part but is intact as the original decree will do. 
It is obvious that a decree barred by limitation is not and cannot be amended 
but stands intact. Further, in section 19, we find the significant expression “ amend 
the decree accordingly or enter satisfaction as the case may be”. The entering 
of satisfaction can only be done when the debt is satisfied or discharged or extin- 
ished, and not when the remedy is merely barred. No satisfaction can be entered 
in respect of a decree barred by limitation or in the case of a debt in insol 
where only a dividend of any Re. 0-2-0 in the , has been paid, to the creditor 
and the remainder cannot be recovered from the insolvent because the remedy 
as against him is barred. Moreover, it is obvious, as held in Subramania Aiyar v. 
Aiyar*, that a barred debt is a good foundation for a written promise to pay 
signed by the party liable to be charged therewith. Whereas it has been im 
Suryanarayana v. Alavandararao* by a Bench of this Court, that if an agriculturist 
debtor executes a promissory note in favour of his creditor including in it a sum 
which cannot be recovered from him- under the Madras iculturists Relief Act 
Decale O ee ve he pronior pee valk be evoid of consideration. 
to the extent to which the promi note amount exceeded the amount due on a 
proper scaling down of the debt. too shows the intention of the Madras 
Agriculturists Relief Act to di or extinguish the debt to the extent of the 
difference between the unscaled and scaled down amount. 
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It was then argued by Mr. Ramachandra Aiyar for the appellant, that the 
object of the Madras Agriculturists Relief Act is only to benefit an “ agriculturist ”” 
i Nee and that, therefore, this non-agriculturist surety could never have been 
intended to be, or really, be benefited hinder any provision of the Madras Agricul- 
turists Relief Act. The proposition is not sound. A Bench of this Court, consist- 
ing of King and Patanjali Sastri, JJ., negatived its soundness when it was raised 
before it in Arunachalam v. Sestkaram! a case of “ Lucky purchase’? by a Court 
auction purchaser. At page 933 it is observed : 

“It is undoubtedly true that agriculturist debtors alone are entitled to the relief provided in the 

Act, which does nòt contemplate any scaling down of debts due by others, but it does not follow that 
a iculturist debtor can in no circumstances be benefited by the down of a debt under 
the provisions of the Act. The ies now held by the 12th respondent (who was a non-agricul- 
turist auction purchaser) are as security for the debt due by the m who were 
agriculturists), and, if as a result of the Act there is a statutory discharge or redu the debt, 
the properties cannot, it seems to us, be proceeded against for anything more than the scaled down 
amount of the debt.” 
The same view was adopted by that Bench in Marina Ammayi v. Mirza Bekhan Beg?. 
Another Bench of this Court consisting of Wadsworth and Patanjalai Sastri, im 
in S ayanamurthi v. Sathiraju®, also accepted this view. We cannot accept 
Mr. dra Aiyar’s contention that the observations in that case must be 
confined to the case of a mortgage suit where questions of the integrity of the mort- 
gage security for the mortgage, etc., arise. The ruling in Arunachalam v. Sestharam? 
was quoted by another Bench of this Court, consisting of Wadsworth and Patanjali 
Sastri, JJ., in Srimioasa Thatachariar v. Sivasubramania Chettiar‘, without any dissent, 
though, on the ‘facts of that case, where the mortgagor was not an agriculturist, 
they held that the unscaled amount could be recovered from the non-agriculturist 
purchaser 


Section 128 of the Indian Contract Act says that the liability of the surety 
is co-extensive with that of the poa pe debtor unless it is otherwise provided by 
contract. It is a settled principle of law thatthe surety’s liability is only accessory 
and secondary. Under the a weal provisions of section 128 hig liability is made 
only co-extensive with that of the principal debtor. That can only mean that his - 
liability is no less or no more than that of the principal debtor. If the amount 
payable by the principal debtor is discharged in part, the surety’s liability also is 
fro tanto reduced. Mr. Ramachandra Aiyar that section 128 ought not to be 
read or construed literally. He said that supposing the surety were an 
agriculturist and the principal debtor -was not an agriculturist, it could 
not be urged that the principal debtor could claim scaling down simpl 
because the surety could claim it and his liability was co-extensive wi 
the surety’s. But here he is forgetting that the liability of the surety is acces- 
sory and secondary while the liability of the principal debtor is not and so the 
principal debtor, who is not an agriculturist whose liability is primary, and not 
Beco or accessory, can be made to pay the full amount. Ti Sami Tør v. Hiria- 
swami Chettiar’, a Bench of this Court, consisting of Spencer and Venkatasubba 
Rao, JJ., held that the liability of a surety for a debt ceased to exist when his principal’s 
debts were extinguished. In that case the debt was extinguished by an act which 
caused the merger of the estates of the debtor and the creditor. We are of opinion 
that section 198, etc., of the Indian Contract Act, do not exhaust the modes of dis- 
charges of a surety as they do not even mention the case of a voluntary payment 
of the entire debt or portion of the debt by the principal debtor to the creditor 
as effecting a discharge of the surety wholly or pro tanto. Section 140 of the Indian 
Contract Act says that the surety, on di ing a debt would only all the 
rights which the creditor had against the principal debtor. So, if the itor could 
not recover any portion of the debt from the principal debtor, owing to scali 
down under the Madras Agriculturists Relief Act, it follows that the surety could 
not also recover that portion of the debt, That would be very unjust to the surety 
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and would land him in unexpected and unmerited_loss by the Madras Agriculturists 
Relief Act intervening and scaling down the debt. The Madras Agriculturists 
Relief Act in our opinion, therefore, to prevent such injustice to the surety, intended 
to extinguish the portion of the debt affected by the scaling down and not merely 
to bar the remedy. By doing so it did not confer any benefit on the non-agricul- 
turist surety but only relieved him from an extra burden and loss which would have 
been thrown on him if the debt was not extinguished and he was made liable to. 
bear the loss of the difference by virtue of section 140 of the Indian Contract Act. 


The fact that there was a moratorium before the Act came into operation also- 
shows that the intention of the Act itself is to extinguish the debt. This is shown 
further by the fact that the portion of the debt lost by the scaling down cannot 
form a good consideration for a fresh promissory note by the agriculturist debtor 
‘and that full satisfaction has to be entered under section 19 whenever the debt as 
scaled down has been paid. - 


. Mr. Ramachandra Aiyar relied on the ruling of a Bench of this Court con- 
sisting-of Wadsworth and Patanjalai Sastri, JJ., in Sundararaja Reddiar v. Ramachandra 
Reddiart, which held that before the Court reduced a debt by the application of the 
scaling down provisions, it must be satisfied that there was at the date of the com- 
mencement of the Act a debt due from an agriculturist and that such debt was one 
which the pare could be compelled to pay by legal process and that the 
provisions of Act IV of 1938, were not intended to benefit an agriculturist. who- 
voluntarily paid debts which could not be enforced against him and urged ‘that 
this ruling has impliedly held that the Madras Agriculturists Relief Act does not. 
-extinguish the debt, but only bars the remedy against the agriculturist debtor. 
I am unable to agree. There, the first defendant was an agriculturist but not 
defendant 8 from whom the whole of the unscaled debt could have been recovered. 
Defendant 1 paid the whole debt, which he would not have been bound to pay 
under the-Act, and then pleaded for.scaling down and recovering the excess, paid 
by him. But, of course, the Court refused his request, as there was no debt recover- 
le from him by process of law when he made the application, and under section. 
8 (4) of the Agriculturists Relief Act a creditor was not required to refund 
any sum which had been paid to him. It did not say that the Madras Agriculturists 
Relief Act did not extinguish the debt but only barred the remedy. The argument 
of Mr. Ramachandra Aiyar that the debt is not extinguished but only barred 
because an agriculturist need not take advantage of the Madras Agriculturists 
Relief Act but may pay the unscaled amount is unconvincing. A surety whose 
obligation is released under sections 133 to 137 of the Indian Contract Act can 
also pay up if he likes. 

Now we come to the second point, namely, assuming that the intention of the 
Madras Agriculturists Relief Act is to extinguish the whole or portion of the debt 
affected by the scaling down, would such extinction Of the debt as regards the 
principal debtor enure to the benefit of his surety and extinguish his liability 
also ding that portion of the debt so extinguished? I have absolutely no 
doubt that it will. Section 128 of the Indian Contract Act clearly enacts that the 
liability of the surety is co-extensive with that of the principal debtor’ unless it is 
otherwise provided by the contract. There is nothing in section 199, etc., to alter 
this general proposition. In Sami Iyer v. Ramaswami Chattiar?, plead referred to, 
it was held that the liability of a surety for a debt ceased to exist when his principal’s 
debt was extinguished, in that case by an Act which caused the merger of the estate 
of the principal debtor and the creditor.” It was observed there by Venkatasubba 
Rao, J., at page 177: 


being a to a principal obligation, that the extinction of the principal S en necessarily 
induces that ol the surety, aiar the nature of an accessory obligation that it cannot exist without 
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its principal.” The learned Commentators add ‘‘ The rule may also be put upon the less technical 
und that if the release of the surety did not follow from that of the debtor, E the latte? release Would 
purely illusory because the consequence would be that the on being compelled to pay would 

immediately turn round on the debtor.” I find it impossible to hold that the creditor can proceed 

-against the surety although the debt has been recovered.” 

Spencer, J., remarks in the same case : 

EY the lability ofa surety is coextensive with tat of ihe pri debtor unless it is 
otherwise ed for... An illustration of the effect of section 128 of the Contract Act 
occurs in Sulaiman v. Shivzan Bhikayi, where it was observed that if an amount recoverable by 
SAGE conc IIan debtor is diminished in a the surety’s engagement, being one 
of indemnity would diminish in like p Proportion. So, if the sum recoverable became rero, owing 
to the decree being reversed, the surety’s liability would also be reduced to nothing.” 


It is obvious that in a case like. this, where the decree is amended under section 1 
of the Madras Agriculturists Relief Act and the amount recoverable by a plaintif ' 
from the cipal debtor is diminished in appeal, the surety’s engagement, being 
one of eee eal would diminish in like proportion ; and if the sum recoverable 
from the principal debtor becomes zero, under the amended decree the surety’s 
liability would also be reduced to nothing. : 
~ Niyogi, J., in Babu Rao v. Babu Manaklal?, lays down the principle in a different, 
though equally effective, manner as follows : 
“ When the creditor secks to enforce the debt against the surety, the latter is ie legitimately entitled 
` to ask ‘is the principal debtor himself liable ? If not, he has committed no default and you cannot 
SE me to discharge an obligation which has no existence. If, on the other hand, I pay you; how 
recover it from the principal debtor whose liability, the debt itself having vanished, has 
Pomel ?’ When the rety sccks his remedy against the principal debtor, he does it in respect of the 
same debt as the one by the principal debtor to the creditor. It is clear that the debt must exist.” 
So, it is clear that the debt must exist (and should not have been extinguished as. 
under the Madras Agriculturists Relief Act), if the creditor is to choose to enforce his 
remedy against the surety when the principal debtor stands discharged. In Anna- 
dana fadaya Goundar v. Konammal®, relied on by the learned counsel for the appellant 
the debt had not been ed, as the liability to proceed against the surety, 
in case the principal debtor efaulted to pay the amount under a private compro- 
mise with the creditor was expressly reserved, and so, the debt had not become 
extinguished, but only the remedy EE the principal debtor effected. 


The learned counsel for the appellant relied on the rulings in the Nellore Co- 
opsratine Urban Bank, Ltd. v. Mallikarywnayya* and above all, in Subramanian Chettiar 
v. Batcha Rowthsr*, which last ruling has been the cause for this reference to this 
Full Bench, owing to the conflict of views it embodies. The Bench which decided 
Subramanian Chettar v. Batcha Rowthsr®, consisted of Wadsworth and Patanjali 
Sastri, JJ. In that case they held that, where the discharge of a principal debtor 
is brought about, not by any ee act of the creditor, but by the operation 
of a statute subsequently passed, th cannot claim discharge pro tanto the 
principal debtor since section 128 of as ntract Act merely defines the oblij- 
gation of the surety on the date of the contract of guarantee, and is not intended 
to govern future es in the liability of the parties. On this basis they held 
that a non-agriculturist surety was liable to pay the whole amount of the debt,. 
even though the agriculturist principal debtor was only liable for the debt as scaled 
down in accordance with Act IV of 1938. I am unable to agree with the view 
propounded therein or with the reasoning underlying it. The Bench relied on 
two main reasons, the first being that section 128 of the Contract Act is not intended 
to govern all futyre changes in the liability of the parties, when there is no warrant 
{im that section for any such conclusion. The second reason given is that when a 
“new statutory provision has had the effect of granting a partial discharge to the 

principal a and the creditor has taken no part in ae the principal debtor 
from his the remedy of the creditor tor will not be 
Tech wi 


‘affected. In other words, they held, like the decided the Nellore 
Co-operative Urban Bank, Lid. v. Mallikarjunayya*, (Patanjali Sastri and eS 
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P that a statutory discharge of the whole or any part of a principal debtor’s 
ebt will not discharge the surety pro tanto as the creditor has taken no part in releas- 
ing the principal debtor from his liability. But it is obvious that this pe will 
not be valid when the debt itself has been extinguished as regards the principal 
debtor by the statute, as I have held to be the case under the Madras Agriculturists 
Relief Act, and there is nothing to be recovered from him, and so nothing to be 
recovered from the surety, who only guaranteed the same debt, as was due from 
the principal debtor, his engagement being merely accessory to the principal 
obligation. It is clear to me therefore that the Bench ruling in Sami Iyer v. Ramaswami 
Chettiar, represents the correct state of the law regarding this matter and that 
‘Subramanian Chettiar v. Batcha Rowther*, was wrongly decided. I may add that the 
. same Bench which decided Subramanian Chettiar v. Batcha Rowther*, was a party to 
the decision in Satyanarayanamurthi v. Sathiraju® and that they decided therein that 
a Don-agriculturist purchaser of property was entitled to redeem the 
mortgage as a whole after having the debt scaled down. They remarked : 
“It is therefore not correct to say, as was argued for the appellant, that the court, by allowing 


the mortgagors to redeem the mortgages as a whole, was confe a benefit upon a icultu- 
rist, contrary to the intendment of the Madras Agriculturists Relief Act. On the other hand, if the 


purchaser in such circumstances is made to pay the entire sum reserved with him for payment under the 
sale deed, which hee Er FE FE PEE Se ; the mortgagors would stand ultimately 
deprived of the benefit which as agriculturisty they are oubtedly entitled to claim under the 
Act.’ 


“The same reasoning would entitle a non-agriculturist surety to claim the benefit 
-of the scaling down in respect of the principal debtor as he must otherwise be allowed 
to recover what he has paid, and the principal debtor would stand ultimately 
deprived of the benefit which as an PE E he was entitled to claim under the 
Act. 
The argument of Mr. Ramachandra Aiyar, that the Madras Agriculturists 
Relief Act allows unscaled debt to be recovered from a non-agriculturist debtor 
while entitling him to recover only tho scaled down amount from the agriculturist 
-debt and that therefore it would entitle him to recover the unscaled amount from 
‘the non-agriculturist surety debtor, while allowing him only to recover the scaled 
down amount from the agriculturist principal debtor overlooks the fact that the 
‘debt of a non-agriculturist joint principal debtor is independent of the agriculturist 
„joint principal debtor’s debe and is not accessory to it, wholly dependent on it, 
‘going with it, and vanishing with it, as a surety debtor’s debt, as pointed out in 
-Sami Iyer v. Ramaswami Chettiar’ and in Babu Rao v. Babu Manaklal*. The ruling in 
Syed Fakir and another v. Abdul Samad Khan* is not very relevant for this question 
_ but it shows that sureties cannot be held responsible for damages occurring to the 
‘creditor by acts for which they are not responsible, and those acts, in my opinion, 
-will cover also acts of the Legislature extinguishing the debt of the principal debtor, 
-as under the Madras Agriculturists Relief Act. 3 
Unhampered by judicial decisions also, on a fair reading of the provisions 
-of the Indian Contract Act, I am inclined to hold that as the liability of the surety 
is co-extensive with that of the principal debtor, if the latter’s liability is scaled 
down in an amended decree, or otherwise extinguished in whole or in part by 
- statute, the liability of the surety also is tanio reduced or extinguished. Para- 
graph 192 of Halsbury’s Laws of England, Volume 16, 1935 edition, contains the 
-following passage :— . 
“ Whatever expremly or impliedly discharges the principal debtor fram liability usually dise 
the surety also by implica as his pontion is thereby altered without his consent, notwith- 
~ that tho alteration is accompli by operation oflaw. He is therefore discharged where 
-he can establish that the alteration changes the nature of his liability, but not otherwise.” 


‘This shows that extinction of a debt in whole or in by operation of law will do, 
-and that the creditor need not take any part in asing the principal debtor from 
- a aa a 
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his liability. Mr. Ramachandra Aiyar relied on a passage in paragraph 195 which 
runs as follows : 

". Though an alteration in the position of the surety by the principal debtor’s discharge or other- 
whe, accomplished by the operation of law, may discharge him, this not always the case,” 

But this passage will not, in my opinion, help the appellant in this case as the 

tions given there relate to the release of the principal debtor’s liability under the 
law of limitation, Bankruptcy Laws, etc., (which merely bar the rem and not 
the extinction of the principal debtor’s liability, as here under the Agri- 
culturists Relief Act. 

It was finally urged by Mr. Ramachandra Aiyar, for the ap t that the 
Madras iculturists Relief Act could not have really intended to extend the 
benefit of the extinguishing of the debt of the principal debtor to his surety, as other- 
wise the Legislature when amending various sections of the Madras Agriculturists 
Relief Act as soon as decisions of this Court were given against the intention of the 
Legislature in enacting those sections, had not amended the sections and stated that 
the surety’s liability also would stand discharged or would be deemed to’ stand 
discharged pro tanio on the principal debtpr’s liability standing discharged by scaling 
down, in spite of the decision of a Bench of this Court in Subramanian Chettiar v. 
Batcha Rowther!. I cannot accept this argument. Our country has only recently 
become a democracy. Law is not so advanced in this country as in England and 
United States of America and the Legislature is not yet keeping a vigilant standing 
committee to watch all judicial decisions bring about amendments of the law 
at once where the decisions given are con to- the intention of the Legislature. 
Even under the best of conditions the argument will not have much weight, as 
the Court is not concerned with the lack of amendment of sections by a Legislature 
consequent on a wrong decision, when it is satisfied about the true import of a 

icular section or sections in a piece of legislation. In the circumstances 
mentioned above this argument has even less weight. 

In the end, therefore, I hold that Subramanian Chettiar v. Batcha Rowtker’ was 
wrongly decided, and answer the reference made to us as below: ` 

A non-agriculturist surety will not be liable for the entire debt when the prin- 
cipal debt has been scaled down under the provisions of the Madras Agriculturists 
Relief Act, but will be liable only to the extent of the scaled down debt due by the 
principal debtor. 

Subba Rao, F—I agree. I have nothing to add to what I have already 
expressed in the order referring the question to the Full Bench. 

Balakriskna Ayyar, J.—I agree with the answer proposed. 

(This appeal coming on for final hearing on ggth August, 1950, after the 
expression of opinion by the Full Bench), the Court delivered the following 

Jovoment: Panchapakesa Aiyar, 7.—The Full Bench, to which the main 

estion of law was referred by us on 25th January, 1950, has given its decision 
dint a non-agriculturist surety will not be liable for the entire debt when the 
principal debt has been scaled down under the Madras iculturists Relief Act, 
and that his liability will only be co-extensive with of the agriculturist 
principal debtor. In view of this decision, the learned counsel for the appellant 
prays that the appeal may be dismissed but without costs, as the appeal was filed 
relying on the ch ruling in Subramanian Chettiar v. Batcha Rowtker!, which has 
been held to be no longer good law by the Full Bench decision. He relied on the 
Bench ruling in Ramaswami Naicken v. Venkataswami Naicken® for the position that 
-when a ruling has altered the legal position after filing of the appeal, which is 
not argued in consequence, it is a fit case for dismissing the a without costs. 
But here, the appeal was argued fully before and during the reference to the 
Full Bench. So we consider that the appeal should be dismissed with half the 
costs of the respondent, in the circumstances, and order accordingly. 


KS. pasate, Appeal dismissed. 
re (1941) 2 MLJ. 751. a. (1919) LLR. 43 Mad. 61. 
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[FULL BENOH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS.: 


Present :—Mar. Jusna GovinpA Menon, Mr. Justick BALAKRISHNA AYYAR 
AND Mr. Justas BasHEER AHMED SAYEED.- : 


Narayana Ayar .. Petitioner * 
ux 
G. Veerappa Pillai. "te. Respondent. 


Penal Code (XLV of 1860) sactions 193 and 500—Offencs under both sections—Complaiat by person defamed 
section 500—Maintainability—Complaint by Court under section 195, Criminal Procedure Code—If 
A 5 : 

Per Govinda Menon 7.—Even when the Court before which the alleged defamer had given evidenco 
finds that the deposition is false, it is open to the pason defamed to institute proceedings under section 

Penal Code, without the Court filing a complai t in accordance with the provisions of section 195, 
inal Procedure Cale All the more so is such a complaint. unnecessary where a defamatory 
statement is made by a witness in the course of a Judicial proceeding and the court has not adjudi- 
‘cated upon the truth or falsity of it, where the Court was deprived of an opportunity of so 
adjudicating ; in all such cases it is open to the partyalefamed to e proceedings under section 499,’ 
~ Penal Code. 


Por Balakrishna Aizar J.—Where an alleged offence falls both under sections 193 and 300 of the 
c cognisance of a 


Per Basheer Akmed Sayeed, F.—. y statemi or averment made in the course of judici ial proceedings 
e subject-matter of a criminal prosecution by a panon aggricved 
when the said statement or averment or evidence is also capable of being brought wi in the scope of 
section 193 of the Penal Code, without a complaint given by the Court before which the statement or 
` averment was made or evidence given. 

. Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
Praying that the High’ Court will be pleased to revise the order of the Joint Magis 

trate of Kumbakonam in C.C. No. 2 of 1950, on ard February, 1950. 


[This Criminal Revision Case’ came on for hearing on ist August, 1950, before 
‘Govinda Menon and Basheer Ahmed Sayeed, JJ.] j 5 


The Order of the Court was delivered by” 


Govinda Menon, 7.—We think that the point of law involved in this case on which 
there ïs a conflict o opinion should be decided by a Full Bench. ‘The decision of 
Leach, CJ., and Chandrasekhara Aiyar, J., in Nallappa Goundan v. Channammal', 
runs counter to four earlier decisions Shanmugasundaram Pillai v. Manicka Mudaliar >, 
and Ammana Sastri v. Sitaramayya* and Gurubasayya v. Stddalingappa* and ‘Ramaswam, 
Konar v. Nackiar Ammal*. Recently one of us considered the point in Criminal R.C. 
No. 1524 of 1949 and distinguished the case in Nallappa Goundan v. Chinnanimali} 
The same case was considered in Chinnaypa Goundan v. Emperor®. Sen, J., of the 
‘Calcutta High Court in Bushan Singh v. Ram Nagina Singh’, expresses the opinion 
‘that where an offence of defamatioh is committed by a person during the course 
of a proceeding in Court, no complaint under section 500 can be made against 
that person, except under a complaint filed by the Court of the Officer concerhed 
‘under section 195 of the Criminal Procedure Code. The ratio decidend: of quite 
-a large body of case law, namely, Manj v. Sesha Chetti®, Periaana Muthirian v. 
Vengu Aiyar®, In re Ravanappa Reddit? and Dholliak v. Sub-Inspector of Police, Wellington ` 
Statton4! is to the effect that in similar circumstances, where the facts constitute two 


* Cr.R.C. No. 282 of 1950. 2gth tember, 1950. 
(CrL R. P. No. 266 of 1950). gt Sep ange 

1. (1941) 2 M.L.J. 618 : I.L.R. (1942) Mad. rg ALR. 1950 Cal. 77: i 

158. 1888) I.L.R. 11 d. 447. 

2 (1939) 1 M.L. J. 412. r 9- (1928) 56 M.L J. 208. 

3- (1939) M.W.N. ae PN 10. (1991 M.L.J. 735: T.L.R. 55 Mad. 

4 (1940) 1 M.LJ. 689. ~ Bg > 

3 194d) 4 MEJ. 49r. yo tte 11. ~(t931) t MLL. 418. g 

1948) I MLJ. ak i 
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offences for one of which a complaint by the Court is necessary and for the other 
no such complaint is necessary, it is not ible to circumvent the provision of 
section 19 5, Criminal Procedure Code; by filing a complaint for an offence for which 
a previous complaint under section 195 is not necessary. Chandra Reddi, Js 
-who referred the case to a Bench, was also of the view that there is a conflict. We 
therefore are of the opinion that the entire case may be posted before a Full Bench 
-for resolving the conflict on the point of law involved. 


(This case came on for hearing before the Full Bench accordingly). 


K. S. Jayarama Aipar for C. K. Venkatanarasimham and Padmini Raghavan for 
Petitioner. d 


The Public Prosecutor (V. T. Rangaswami Aiyangar) on behalf of the State. 
M. K. Nambiar and M. Srinivasagopalan for Respondent. 
The Court made the following 


ORDER : Govinda Menon, 7.—The petitioner was the accused in C.C. No. 2 of 
1950 on the file of the Court of Joint Magistrate of Kumbakonam and he seeks tp 
revise the order of the Joint Magistrate overruling a prelimi objection raised, 
that without a complamt from the Court under section 195 (1) (6) of the Criminal 
Procedure Code the proceedings now pending in CC. No. 2 of 1950 cannot be 
enquired into. : a eae : 

The petitioner is the managing director of Messrs. Raman‘and Raman, Limited, : 
a joint stock company running a fleet of motor buses ‘in the Tanjore District: Q.S. 
No. 37 of 1944 in the Court of the Subordinate Judge of Kumbakonam was a suit 
for a declaration that a sale by the third defendant therein to the first defendant’ 
(present petitioner) was void and inoperative and for recovery of posstssidn of a 
number of buses which formed the subject-matter of the suit. The plaintiff in 
that suit is the present respondent and his claim was that he purc the buses 
from the third defendant, but that after having sold the same to the plaintiff, the 
third defendant again purported to sell them to the first defendant fitm, which 
sale had no authority or justification. O.S. No. 37 of 1944 filed on grd October, 
1944, was-on the ground that the plaintiff purchased the buses on roth April, 1944. 
The contentions of the first defendant, the present petitioner, among others were 
that the sale to the plaintiff by the third defendant was a collusive transaction 
made with the object of resiling from the earlier sale to him. While the suit 
was pending, the plaintiff applied for the appointment of a receiver and he was 
appointed receiver on 7th March, 1945. As receiver, the plaintiff got possession 
of the buses and was running the same. There was a decree as prayed for in O.S.. 
No. 37 of 1944 and the plaintiff who functioned as a receiver till then applied to 

continue in possession in his own right and this was ordered on 18th September, 
1946. ‘Thereupon, the first defendant filed an appeal to-this Court against the 
decree of the Subordinate Judge and the same came up for hearing before the 
Hon’ble Chief Justice and Mack, J. By their judgment, dated 2nd September, 

. 1949, they allowed the appeal and ‘dismissed the plaintiff’s suit with costs. - There- 
-after, the present peona: as first defendant, applied E.A. No. 383 of 1949 

rin E.P. No. 133 of 1949 to the Subordinate Judge, K onam, for restitution 
-of the buses taken away from his possession. In that application it was claimed 
that damages amounting to a lakh of rupees should be ascertained and also that 
‘before the amount was ascertained, the buses in the possession of the plaintiff- 

„respondent ghould be attached. The affidavit in support of the application states 
that the attachment of all the properties of the plaintiff described in the schedule 
to the application filed along with the affidavit should be ordered under Order 21, 
rule 42 of the Code of Civil Procedure and that the plaintiff should be called upon 
to give security for Rs. 84,000 duc as damages and Rs. 31,000 being the-value 
of the buses and if the plamntifffailed to give adequate security to the satisfaction 
of the Court, the order of attachment should be made absolute. The third prayer - 

f 86 ak 
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was for the appointment of.a receiver. E.A. No. 389 of 1 supported by the 


‘affidavit was filed in Court on 26th October, 1949) praying for the reliefs mentioned 
above.” In addition to the affidavit, dated 2 tober, 1949, another affidavit 


was also filed in support of the application. 


Thereafter, the plaintiff-respondent filed a complaint on 5th January, 1950, 
before the Joint Magistrate of Kumbakonam alleging that in the affidavit filed 
by the defendant-petitioner in support of his restitution application, there are 
statements which are false and also defamatory of the plaintiff-respondent. He 
therefore prayed that as the first defendant has commi an offence under section 
500, Indian Penal Code, the matter should be enquired into and the defendant 
punished.” In the sworn statement of the same date the complainant alleged 
that the accused filed an affidavit containing false imputation in order to defame 
him and that all the defamatory statements are set out in the complaint. After 
summons was issued to the accused, he filed an application on roth February, 1950, 
raising a preliminary objection that the complaint cannot be proceeded with in the 
absence of a complaint by the Court under section 195 (1) (b) of the Criminal 

- Procedure Code. The reasons alleged are that the subject-matter of the complaint 
relates to the statements made by the accused in an affidavit filed before the Subordi- 
nate Judge of Kumbakonam in support of the prayer for attachment of the 
complainant’s properties and the app-*ntment of a receiver and_since, according to 
the complainant, the statements are .alse, they constitute an offence under section 
193, Indian Penal Code for taking izance of which a complaint by Court isa 
necessary pre-requisite. and in the ian of a complaint from the Subordinate 

. Judge as provided for under section 195 (1) (b), Criminal Procedure Code, the Joint 
Magistrate has no jurisdiction to entertain the complaint and proceed with the 
enquiry. The learned Joint Magistrate overruled the preliminary objection on 
the ground that section 195, Criminal Procedure Code did not apply to a case 
of defamation. He pili em an unreported decision of this Court and found 
that a complaint by the Court was not necessary for taking action for an offence 
of defamation under section 500, Indian Penal Code. As stated already it is 
against the order of the Joint Magistrate overrulmg the preliminary objection 
that this revision petition been filed. The entire case has been posted before 
this Full Bench on account of a conflict of decisions in this Court and with” the 
object of resolving this conflict. 


The learned Subordinate Judge-of Kumbakonam before whom the affidavits 
containing the alleged defamatory statements have been filed has not decided about 


found that false evidence has been intentionally given in any state of a judicial 
proceedings. It has yet to be decided as to slither the statements contained in the 
affidavits are false or not, though the complainant that those statements are 
false and therefore an offence under-section 193, Indian Penal Code, has been 
committed. The further allegation is that not only are most of the statements; 
false to the knowl of the person who made the same, but that all of them are 
defamatory intended to harm andinjure the reputation of the complainant. The 
false and defamatory statements are recited in hs 5, 6, 7 and 10 of the - 
complaint. The allegation in paragraph 7 of the complaint that the imputation that 
>the complainant may collude with his friends and agree to have the ownership 
transferred to third parties is said to be a grossly defamatory one ; but that is ‘a 
matter which the Court, when it enquires into the truth or falsity of the other state- 
ments contained in the affidavit, would be able to decide because only a possibility 
is alleged and not an actuality. th & © o 
We have heard elaborate and learned arguineùts on the various points of law 
arising in the case both from Mr. K. S. Jayarama Aiyar for the petitioner and from 
Mr. M. K. Nambiar for the respondent and a wealth-of judicial authority has been 


cited before us by both of them to substantiate the point of view which each of them. 
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The petitioner’s counsel elaborates and builds up his argument in this way. 
According to the complaint, the averments contained in the affidavit are false, 
though the petitioner disputes that description. If the averments are false, 
according to the respondent, then the declarant of the affidavit has given false 
„evidence in a judicial proceeding and thereby committed an offence under section 
193, Indian Penal Code. If this is so, assuming, without admitting, that false evi- 
dence has been given, the result is that an offence under section 193, Indian Penal 
Code, is committed, in which case, by virtue of section 195 (1) (b), Criminal Pro- 
cedure Code, no Court can take cognizance of an offence under section 193, Indian, 
Penal Code, committed in relation to, or in the course of, a judicial p i 
without a complaint from the Court before which the offence has been commi 
There is no such complaint in the present case. If the alleged false statements 
partake of the nature of defamatory statements also, then the person who, as a wit- 
ness, who in this case is the same as a party to the proceeding, makes such a false 
statement, has absolute pee in the making of those statements, and therefore 
cannot be proceeded with in a criminal court for an offenceunder section 5c0,Indian 
Penal Code. Ifthe plea of absolute privilege has to be accepted, then the only other 
imaginable offence which could have been committed ‘is one under section 193, Indian 
Penal Code, for which there is no complaint from Court and hence the lower 
Court ought not to have entertained the complaint. Secondly, even if the declarant 
has no absolute privilege in relation to the statements made, still, since, according 
to the complaint, by the self-same statement not only an offence under section 
193, Indian Penal Code, but also an offence under section.500, Indian Penal Code, 
is committed, according to the decisions of this and other courts, ‘an offence 
under section 499, Indian Penal Code, cannot be enquired into in the absence of 
a complaint from the Court for an offence under section 193, Indian Penal Code. ` 
Various authorities were cited in favour of the above proposition. On the other 
hand, learned counsel for the respondent urges that the case of absolute privilege 
has not been put-forward in the lower Court at all but the objection to the enter- 
tainability of the complaint was put forward on the assumption that an offence 
under section 500, Indian Penal Code, has been committed. It is further contended. 
that the Indian Law of Defamation as enacted in sections 499 and 500, Indian 
Penal Code, is different from the law of England because the English Common 
Law relating to libel and slander cannot be administered in India in the face of 
the statutory provision contained in sections 499 and 500, Indian Penal Code. 
Though some earlier cases of this Court and other Courts had taken the view that. 
witnesses have an absolute privilege in India in the same manner as they enjoy 
in ea later cases have veered round to the view that the question is only one 
of qualified privilege as enunciated in sections 499 and 500 of the Code. In England, 
ordinarily, libel alone is indictable in a criminal Court whereas slander is an 
actionable tort. But both libel and slander have been included in section 499 
Indian Penal Code, and therefore even though a slanderous statement cannot 
ordinarily be criminally indicted in England, in India slander can be made the 
subject of a criminal prosecution on account of the statutory provision contained. 
in sections 499 and 500 of the Indian Penal Code. The English Common Law 

ing civil remedies for libel and slander are alone administered in India and 
not where it relates to a crime. ; Therefore the contention is raised that there is 
only a qualified privilege so far°as witnesses are concerned. The decisions which: 
lay down that, where one and the same set of circumstances or transaction creates 
offences for one of which a complaint from Court is necessary and for en ini 
the other, such a complaint is not, a Court cannot take cognizance of the minor 
complaint and thereby circumvent the provisions of section 195, Criminal Procedure 
Code, cannot apply to this case, where the two offences alleged to have been 
committed, -viz.,under section-193 -and -section 500, Indian--Penal Code, cannot 
be termed to be offences related to each other in any way but are totally separate 
and ind ent offences. The reason put forward is that a conviction or acquittal 
for an offence under section 193, Indian Penal Code, does not. bar the conviction 
or acquittal for an offence un section 500, Indian Penal Code, on the same set 
of facts. In other words, the merger of offences, viz., a minor one being merged. 


a 


$ ~ 


in a major one; which requires a complaint from a Court, or a graver crime in which 
is included a less serious crime, cannot apply where the offences are giving 
evidence and defamation as in this case. The two are distinct and separate, the 
elements of the one having nothing to do with the elements of the other. In this 
view, it is urged by the learned counsel for the respondent that the view taken , 
in some of the decisions that the provisions of section 195, Criminal Procedure Code, 
do not apply to defamation, that a person who is defamed by a witness is at liberty 
to file a complaint against the person who defamed him under the Penal Code 
and that in such a case it is not necessary that a Court should itself complain 
or that the sanction of the Court should be obtained, is the more acceptable and 
correct view. In any event, there are statements in the affidavit per se defamatory 
and which could not ibly be made the subject of an enquiry and decision: by 
a Court as io the truth or falsity of the same, and therefore at least with regard to 
these statements the complaint should be entertained. In addition, it is urged that 
since the Court has not adjudicated upon the truth or otherwise of the allegations 
in the. affidavit, it cannot be surmised that simply because the complaint states 
that the allegations are false they are really untrue. 


In support of the contention that no difference exists between sworn statements 
contained in an affidavit and those made orally in a Court on solemn oath, our 
attention has been invited to A Adivaramma v. Rabala Ramachandra Reddy}, 
where it is held that-there is no difference between evidence given in the box and 
evidence given on affidavit in that they are both absolutely privileged and so suit 
for damages will lie in respect of evidence given therein. Wallis, J., relies upon 
the observations contained in Dawkins v. Lord Rokeby*. It is not seriously contended 
that we should make any difference with regard to the applicability of section 193, 
Indian Penal Code, between sworn statements contained in an affidavit and those 

iven in the witness box. But as we have already stated, so far as a suit for 

is concerned, the law in India is still the common law of a pag viz., that witneasds 
are absolutely privileged and the dictum in Dawkins v. Lord Rokeby’, holds good 
in this country. In that case, in response to a question from the Lord Chancellor 
the consulted Judges through the Lord Chief Baron (Sir F. Kelly) expressed the 
Opinion that i ; 7 

“no action will lie against a witness for what he says or writes in giving evidence before a Court 
of Justice. This does not proceed on the ground that the occasion rebuts the prima facie presumption 
that words disparaging to another are maliciously spoken or written. If this were all, evidence of 
express malice would remove the ground. But the principle is that public policy requires that 
witnesses should give their testimony free from’ any fear of being harassed by an action on allegation, 
whether truc or false, that they acted from malice.” . 


The House of Lords accepted the opinion of the Judges. 


Dawkins v. Lord Rokaby?, is a decision of the same case in the trial Court where 
Kelly, C.B., expressed the same opinion : 


“ The authorities are clear, uniform and Pers that no action of libel or slander lies, whether, 
tj coun witnesses or i or written or in i 

pees judg Sragi OT paiid ber pais ire spoken in the ordinary course 

‘It is therefore clear, as already remarked by us, that in England witnesses are 

absolutely privileged both against criminal prosecution and against civil suits for - 
. In India, since we have no codified law relating to the tort of defa- 

mation, the English law prevails. Mr. K. S. Ja Atyar relied upon the 

decisions in Sullivan v. Norton*, Manjaya v. Sesha 5, In the matter of Alraja 

Naidu’, In re Venkata Reddy’, In re Muthuswami Naidu®, and Baboo Gunesh Dutt 

Singh v. Mugnesram Chowdhry and others®, for the contention that! witnesses have 

absolute privilege in India, even against criminal prosecutions. The early case 
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in Sullivan v. Norton, did not relate to a witness or to a triminal proceeding. 
It was a case of an advocate having made defamatory statements wie 
in the course of his professional work and a Full Bench of this Court 
held that an advocate in India cannot be proceeded inst civilly or criminally 
for words uttered in his office as an advocate. The earlier decision of their Lord- 
oy of the Judicial Committee in Baboo Gunesh Dutt Singk v. Mugnseram Chowdhry 
others*; related to a suit for damages for defamation, and their Lordships held 
that witnesses cannot be sued in civil Courts for damages in respect of evidence 
iven by them upon oath in a judicial proceeding. This maxim, which certainly 
been recognised in this country by all the Courts, is based upon the principle 
of public policy in that it concerns the public and the administration of justice 
that witnesses giving their evidence on oath in a Court of Justice should not have 
before their eyes, the fear of being harassed by suits for damages but that the only 
penalty which they should incur, if they give evidence falsely, should be an indict- 
ment for perjury. 

In Manjaya v. Seska Shetti?, a Bench of this Court held that when a person was 
convicted under section 500, Indian Penal Code, for defaming another by making a 
statement when under cross-examination in a judicial proceeding before’ a criminal 
Court, such a conviction was bad, because the statements of witnesses are privileged 
and, if false, the remedy is by indictment for perjury and not for defémation. 
The learned Judges relied upon the decisions of the English Courts to that effect. 
This decision was followed in In the matter of Aaja Naidu‘, where Benson, J., 
held that it is contrary to public policy that a person bound to state the truth in 
answer to questions put to him by a Court should be liable to be prosecuted for 
defamation in respect of answers so given, though untrue and not given in good’ 
faith. The matter was elaborately discussed later on by a Full Bench in In re 
Venkata Reddy’, where Arnold ‘White, C.J., reviewing all the cases and relying upon 
the dicta contained in the English cases held that where a person was charged with 
an offence and when replying to the Magistrate to answer to a question put to him 
made a siatement defamatory of one of the prosecution witnesses, that statement 
was absolutely privileged and thaf he was not liable to be punished in respect. 
thereof for an offence under section 490, Indian Penal Code. The Full Bench 
further went on to hold that although ae English doctrine of absolute privilege is 
not expressly recognised in section 499, Indian Penal Code, it does not necessarily 
follow that it was the intention of the Legislature tò exclude its application 
from the law of this country. Reference was made to the observations of Lopes, 
L.J., in Royal Acquarium and Summer and Winter Garden Socisty v. Parkinson®, as 
well as to the decision in Dawkins v. Lord Rokeby’. We need not dilate upon the 
observations contained in this case because it came up for consideration 
in a’ Full Bench in Tiruvengada Mudali v. Tripurasundarit Ammal’. "Though 
In re Venkata Reddi®, was followed in a later case, In re Muthuswami Naidu’ 
where a Bench held that a defamatory statement in a complaint to a Magistrate is 
absolutely privileged, in Gopal Naidu v. King-Emperor}®, a Full Bench of five Judges 
came to the conclusion that since the criminal law of India has been codified in the 
Indian Penal Code and the Criminal Procedure Code, the Court is not entitled 
_ to invoke the Common Law of England in such matters at all, because the law 
has to bë ascertained by inferpreting the language used in the Codes themselves. 
In the ju t of Devadoss, J., reference was made to the decision in In re 
Venkata j$, though the other Judges have not adverted to that decision or 
| expressed an opinion regarding the correctness of thaf particular case. What 
they were concerned was regarding the correctness of the decision in In re Ramaswamt 
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‘Aygar!, which the Full Bench held to be correct not for the reasons given by the 
learned Judges in In re Rapaswami Ayyar!, but on other grounds. 
| "As mentioned a Full Bench of five Judges in Tinwengada Mudali v. Tripura- 
sundari Ammal’, was that had to consider about the correctness of In re Venkata 
Reddi? and in the opinion of the Full Bench In re Venkata Reddy? was wron 
decided and was therefore overruled. The actual decision in Thiruoengada Mudal; 
v. Tripurasundari Ammal’; was that according to the eighth exception defamatory 
statements made in complaint to Magistrates are not absolutely privileged, because 
matters specifically dealt with by the Penal Code such as the one under consideration 
‘should. not be decided by the application to the English Common Law. The 
learned Judges of the Full Bench reserved the question, as to- whether absolute 
privilege attaches to advocates and witnesses in the following words at page 737 : 
“The question of pri that may attach to an advocate or witness is not before us and wo 
express no opinion as to it might or might not be possible to distinguish their position.” 
In view of the clear exposition contained in Tinwengada Mudali v. Tripwrasundari 
`Ammal?, we have now to take it that In re entala Kid , stands overruled. Though 
the matter was left open in Tirwvengada Mudali v. Tripurasundari Ammal’, it came 
up for consideration regarding the absolute privilege claimed by a witness in 
Peddabhg Reddi v. Varada Reddi , where Devadoss and Waller, JJ., held, dissenti 
from Manjaya v. Seska Shstiy* that in India statements made by witnesses are enti 
not to an absolute but to only a qualified privilege so far as criminal prosecutions 
are concerned. They further that a witness who answers a question put 
to him by counsel without seeking the protection of the Court under section I 
. of the Evidence Act is not entitled to that protection. Devadoss, J., notes tie 
distinction between the English and Indian law Hs ene defamation both as an 
indictable offence as well as a civil remedy. learned Judge exhaustively 
discussed the law on the point citing a body ‘of case-law both English and 
2 Indian and we are in entire agreement with him. It-is therefore now too late in 
the day for Mr. Jayarama Aiyar to contend that a witness has absolute privilege 
with regard to evidence given by him in a-Court of law when he is prosecuted for 
defamation under sections 499 and 500, Indian Penal Code. The other High Courts 
in India have also taken the same view. The whole subject is discussed in Ratanlal’s 
Law of Crimes, seventeenth edition at page 1263, where the decisions of the various 
High Courts have been noted. All the High Courts have held that a person giving 
‘evidence in a Court of law is not enti to an absolute privilege in respect of 
statements which he makes, and consequently he is not immune from a complaint 
of defamation by reason of words uttered on oath in the witness box. So far as 
‘the Bombay High Court is concerned, we need only refer to the Full Bench decision 
“in Bat Shanta v. Umrao Amir*, It is unnecessary for us to refer to the decisions 
of the other High Courts because all of them are found collected by the author 
at page 1263 and 1264. In this connection we may refer to a decision by ‘a Full 
‘Bench of five Judges in Satish Chandra Chakravarthi v. Ram Dyal De?, where Mikerjec, 
‘Ag. C.J., after reviewing the entire body of case-law, held that the defamatory state- 
ments, on oath or otherwise, by a party to a judicial proceeding, falls within section 
of the Penal Code and is not absolutely privilged. It is not open to the 
urt to engraft exceptions derived from the Common Law of England on the 
‘statute law of India. What happened in that case was this :—A party made an 
accusation against his vakil of professional misconduct and requested the Court 
to take disciplinary action. The High Court, after enquiry refused to take any 
action, whereupon the pleader filed a complaint before the Presidency Magistrate 
ing his accuser for defamation under section 500, Indian Penal Code, in res- 
, pect of statements contained in the. petition which_he filed_before. the. High Court. 
This complaint was filed despite the refusal bv the High Court to sanction prosecu- 
ett ce ae ret era it A cae ea cece te 
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tion of the client for an offence.under sections 181 and 193, Indian Penal Code; 
and when objection ing the maintainability of the complaint under sec- 
tion 500, Indian Penal e; was taken on the ground that the Court had refused 
to file a complaint under sections 181 and 193, Indian Penal Code, the Full Bench 
held that there is no bar to the maintainability of the prosecution for defamation 
even though the Court refused to sanction the complaint for offences under sections 
181 and 193, Indian Penal Code., In re Venkata Reddy1, was referred to and dissented, 
from. It seems to us that the consensus of opinion.in the various High Courts 
in India has converged on the conclusion that the question of absolute privilege 
to a witness does not arise in view of section 499, Indian Penal Code, which rela 
to a criminal prosecution. ia 3 

- We have next to see. how far the contention, that the alleged defamatory state- 
ment, being also one to which is attached the characteristic of an offence under 
section 193, Indian Penal Code, cannot be made the subject of a prosecution be- 
cause of the absence of a complaint from Court under section 196, Criminal Proce- 
dure Code, can be acceded to or not. A large number of cases have been quoted 
in relation to this topic. The second part of the contention of the learned counsel 
for the petitioner is that even if there is no absolute privilege or immunity from 
AoA POUA still; since the passages complained against, according to the 
present complainant-respondent are false and constitute an offence under sec- - 
tion 193, Indian Penal Code, it is mere in consonance with natural justice and equity 
that where, on the same facts, a general offence, which does not require a complaint 
by a Court or public servant,-is committed along with a more aggravated and 
particularised form. of offence, it is not open to the prosecution to circumvent the 
provisions of section 193, Criminal Procedure Code, by resorting to proceed with 
the general minor offence without attempting to move the Court, or the officer con- 
cerned, for taking action under section 195, Criminal Procedure Code. It is hence 
urged that the Court must consider the facts in the complaint as a whole and if 
they disclose an offence for which a special complaint is necessary under section 195, 
Criminal Procedure Code, the Court cannot take cognizance of the case at atl 
unless such a complaint has been filed. Various decisions are cited in support 
of this contention, but it is not quite necessary to refer to them in detail. The 

case is by one of us in Chinneyya Goundan, In re*, where it was held that when certain 

ersons are prosecuted under section 143 read with section 188, Indian Penal Code, 
or defiance of an order under section 144, Criminal Procedure Code, the real 
offerice committed is one under ‘section 188, Indian Penal Code, and the accused 
cannot be tried for a minor general offence like the one under section 143, Indian 
Penal Code, without a proper complaint under section 195 (1) (a) of the Criminal 
Procedure Code, and the trial and conviction without such a complaint would 
be without jurisdiction. In this case reference has been made to the decision of 
cients Ja Perianna Muthirian v. Vengu Ayyar?, to the decision of a Bench 
‘consisting of Jackson and Curgenyen, JJ., in Ravanappa Reddi v. Empsror*, and to 
other decisions. The decision of van Nair and Burn, JJ., in 4p ai 
Nainar v. Sampath Rao Nainar*, has also been discussed and followed. Ha’ J.) in 
Antervedi Sarma In re‘, has also referred to the earlier cases and analysed them exhaus- 
tively and the learned Judge followed the decision in Appadurat Nainar v. Sampath 
Rao Nainar®, We are in entire agreement with the decision in Perianna Muthirian 
v. Ve Aiyar®, which was followed in Ravanappa Reddi v. Emperor*, which again 
was followed in ai Natnar, v. Sampath Rao Nainar*, where the proposition of 
law has been laid down that parties should not be allowed to evade the provisions 
of section 195 (1) (b) of the Criminal Procedure Code by filing a complaint under 
another provision of the Penal Code if, clearly, an offence under section 193, Indian 
Penal Code, or any other section mentioned in section 195 (1) (b), Criminal Pro- 


cedure Code, has- committed.- This view is supported not only by the three 
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cases adverted to above but also by Antervedi Sarma, In rel, Chinnayya Goundan, 
In ret, Srinivasa v. Ramaswami?, Subramanya Aiyar v. Swaminathan Cheity*, Somayya. 
v. Satyanarayana* and Gopalaswami Kurukondar v. Emperor’. A 
But the question is does this principle apply where, on the same set of facts, 
an offence under section 499, Indian Penal Code, as well as one for which a complaint 
is required under section 195 (1) (b), Criminal Procedure Code, are both committed?’ 
Section 195 to 198 of the Crimi Procedure Code deal with the conditions 
requisite for taking cognisance of cases by Courts and section 195 enumerates the 
classes of cases dealing with contempt of lawful authority of public servants, 
false evidence and offences against public justice, as well as using as genuine a 
false document, ee device or mark used for authenticating documents, 
etc. Section 196, Criminal Code, deals with prosecution of offences 
against the State and section 196-A, Criminal Procedure*Code, with prosecution 
for certain classes of criminal conspiracy. Section 197, Criminal Procedure Code, 
deals with prosecution of Judges and public servants; section 198, Criminal 
Procedure ‘Code, with prosecution for breach of contract, defamation and offences 
against marriage. Each of these sections deals with a separate class or classes of 
cases and provide for different contingencies. Whereas under section 195, Criminal 
Procedure Code, the complaint should be by the public servant or Gourt, under 
sections 196 and 196-A, Criminal Procedure. Code, the complaint should be under 
the authority of the Provincial Government or the officer em red by the 
Provincial Government. In the case of sectior 197, Criminal cedure Code, 
the complaint should be after getting the previous sanction of the President or 
the Governor of the State. All these sections refer to offences ee the public 
and do not have any concern whatever with crimes commi as against the 
individuals. Section 198, Criminal Procedure Code makes it obligatory that 
for offences falling under Chapter XIX or Chapter XXI of the Indian Code 
or under :sections 493 to 496 of the same Code, the aggrieved person must be the 
complainant. Therefore, what is sought to be complained against is an infringe- 
ment of a personal right and in such a case no Court can take cognizance of a 
complaint ead 2 upon a complaint made by the person aggrieved. We have to 
decide as to whether, when the same set of facts or circumstances constitute an 
offence against public justice, say under section 193, Indian Penal Code, 
as well as an infri ent of a nal right of an individual, . for example 
one of defamation, the personal right of the individual should be subordinated 
to the supreme interests of the public as controlled by the State and whether a 
person can be permitted to invoke the provisions of section 499, Indian Penal 
Code by filing a complaint under section 198, Criminal Procedure Code, without 
having recourse to moving the Court, or the public officer concerned, before 
whom the offence under section 193, Indian Penal Code, was committed. On 
the facts of the case in Mallappa Goundan v. Chinnammal’, there was no finding by 
the Court before which the defamer had«given evidence that what he had stated 
was false evidence punishable under section 193, Indian Penal Code. All that is 
erable from the report of the case is that the defamatory words were uttered 
y the defamer when giving evidence in support of a complaint filed by him to 
the effect that his wife been guilty of theft. The Court before which that 
evidence was given did not give a seemed the complainant-witness had 
committed an offence under section 193, ian Penal Code. Such being the 
case, the view adumbrated a the learned Judges that the provisions of section 195, 
Criminal Procedure Code, do not apply to.defamation and that, a person who is 
defamed by a witness when in the witness box is at liberty to file a complaint 
Pietat his defamer, cannot be-said to be unjustified, and has got to be upheld. 
the Court before which the evidence had been given had come to a conclusion 
SSS. L L 
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that the evidence was false, which evidence at the same time amounted to a 
defamatory statement as well, in such a case the question as to whether the supreme 
interests of the public as controlled by the State should override the personal 
right of the individual: would have to be considered. As the decision stands, 
we cannot say that the ruling in Nallappa Goundan v. Chinnammal’ is unsound. 
The. three cases decided by Lakshmana Rao, J., are referred to in Nallappa Goundan 
v. Chinnammal’, viz., Shanmugasundaram Pillai v. Manicka Mudaliar®, Ganapathi Asari 
v. Kuppuswami "Asari® and Ramaswami Konar v. ‘Nackiar Ammal*. In two out 6f the 
three cases decided by Lakshmana Rao, J., there had been a finding by the Court 
before which the evid was let in that the party had given false evidence. Under 
these circumstances, Tainan Rao, J., held that without-a complaint by the 
Court under section 193, Indian Penal Code, the party aggrieved should not be 
allowed to take advantage of the provisions contained in section 499, Indian 
Penal Code and prosecute the defamer for-an offence under section , Indian 
Penal Code. The following cases, viz., Krishna Row Md alot Aiyar’, Venkata- 
ramanjulu Chetty v. Kanniak Chstty*, Segu Moideen v. Sheik Muhammad? and Muhammad 
Isa v. Nazim Hussain? are all cases where it has been held that if the defamatory 
words were uttered in the course of giving evidence in a judicial proceeding, then 
there is no necessity for the filing of a complaint by the Court if the aggrieved 
pen seeks recourse T a criminal prosecution for an offence under section 499, 
Penal Code. estion then arises as to what shall be the position when 
there is no EEE Gy he Cour as to the falsity or otherwise of the evidence given 
or statements made by the witness. For example let us take a case where the 
Court has had no opportunity of adjudging whether the alleged defamatory state- 
ment amounted to giving false evidence at all as for instance where, the 
evidence was given the proceedings were withdrawn without affording an oppor- 
tunity for the Court to pronounce upon the truth or otherwise of the statement,, 
or a case where the Court found that the statement is not false but at the same time 
it may be defamatory. In such a case, it is impossible for the Court to file a com- 
plaint under section 195, Criminal Procedure Code. Can it be said that the 
personal right of the ieved party, i.e., the party defamed, will be taken away 
by the non-existence of a complaint by ‘Court? In our opinion it cannot be. 
The only way of reconciling the various decisions of this and the other High Courts. 
is to confine the pre-requisite of a complaint by the Court, where the statement .. 
amounted to false evidence as well as to defamation, to cases where the Court 
or the public officer before whom the evidence was given on oath has already 
found, in the judicial proceeding, pis such statement was false. If that were so, 
without a complaint by the Court, th ieved person who claims to have been 
defamed shoul adnot be permitted to p with a complaint of defamation without 
a complaint by the Court. But we think any such reconciliation will defeat the 
very purpose and object of section 198, Criminal Procedure Code. For, after all 
the Court can file a complaint only in respect of offences mentioned in section 195, 
Criminal Procedure e and the offence of defamation is not one mentioned 
by the said section. The aggrieved party must be left to his own right and remedy 
as si will not be within the province of the Court to prosecute for private wrongs. 


Mr. Nambiar contends that even where the Court has found that an offence 
under section 198, Indian Penal Code has been committed, still, if the defamed 
wants to procecd against the deponent of the false evidence on a i ope of defa- 
mation, there can be no impediment even if a complaint by Court has not been 
fited. For this ent he places reliance upon the distinctive nature of the 
two offences, viz., that of giving false evidence and of defamation. The ingredients. 
of the one cannot be said to be the ingredients of the other ; nor canit be said that 
the offence of falsè evidence relates to the same group as that of defamation. The 
—_—_— ot 
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Jearned counsel invites our attention to the observations of the Calcutta High'Court 
in Ramsebak Lal v. Muneswar Singh and to the Full Bench Judgment of the same 
‘Court in Satish Chandra Chakravarti v. Ram Doyal De*. He also stresses that the 
Federal Court in Hori Ram Singh v. The Crown}, has held that where a person has 
committed two offences one of which can be tried only with the pre-requisite.of a 
Sanction es tne Government and the other can be tried without such a sanction, 
it is possible to try the case for which no sanction is necessary and convict the offender, 
‘Observations of Sulaiman, J. and Varadachariar, J., in that case were relied upon. 
What their Lordships held was that if a public servant were to commit the offence 
of embezzling property entrusted and thereby commits a breach of trust under 
section 409, Indian Penal Code, it cannot be said tbat he is doing an act or- purport- 
ing to do an act in execution of his duty as a servant of the Crown. But where he 
falsifies an account and thereby commits an offence under section 477-A of. the 
Penal Code, he is certainly purporting to act, though not actually acting,’ in the 
execution of his duty. The case there is a converse one for the reason that the more 
serious offence under section 409, Indian Penal Code, does not require any sanction 
by the authority under whom the public servant was working and it seems to us 
that not much-sypport can be gained for the pruposition enunciated by the learned 
counsel from the observations of their Lordships of the Federal Court. The other 
‘case on which he places reliance is the full bench decision in U Aung Po v. The King*, 
where the decision was that there is no exception to section 499, Indian Penal e, 
saying that, when the defamation is made in a statement to a public servant or in 
Court proceedings, by virtue of which the offence was punishable under section 182 
or section 211, Indian Penal Code or some other section, then no prosecution under 
section 500, Indian Penal Code would lie, and hence a complaint under section 500, 
Indian Penal Code cannot be dismissed even if the same facts constitute also an 
offence under section 182 and sanction required by section 195, Criminal Procedure 
Code is not obtained. Even here there was no i iven by the Court before 
‘which the defamatory statement was made that an ence under section 193, 
Indian Penal Code, had been’ committed. f 

Mr. Jayarama Ayyar, on the other hand, wants us to follow the observations 
contained in Prafulla Kumar Ghose v. Harendra Nath Chatterjee® as well as the obser- 
vations of Rankin, C.J. and Ghose J. in Ibrahim v. Emperor? both of which were 
considered by a single Judge, Sen, J. in Bishan Singh v. Nagina Singh”. In our 
opinion, in view of the dissenting note sounded in Satish Chandra Chakravarti v. Ram 
Deyal Ds*, Prafulla Kumar Ghose v. Harendra Nath Chatterjee* cannot be considered as 
good law, even though Sen, J., in Bishan Singh v. Ram Nagina Singh" was of a con 
view. Both in Prafulla Kumar Ghose v. Harendra Nath Chatterjes* and Bishan Singh v. 
Ram Nagina Singh", there had already been a finding by the Court before which the 
‘evidence was given that the testimony was false and therefore an offence under 
section 193, Indian Penal Code, had been committed. So far as Ibrakim v. Emperor® 
is concerned there was an adjudication that the complaint was false. Though 
on the facts of the particular cases, the decisions in Ibrahim v. Emperor* and Bishan 
Singh v. Ram Nagina Singh’ can be justified as correct, we cannot, in view of the 
Full Bench judgment in Satish Chandra Chakravarti v. Ram Doyal De*, subscribe to 
some of the very wide observations contained in these judgments. . 

Another case on which the learned counsel for the respondent places some 
reliance is in Guru Prosad v. Rameshwar® where Jack and Khundkar, JJ., following 
Satish Chandra Chakravartt v. Ram Doyal De® were of opinion that since the Legis- 
dature has not chosen to include section 500, Indian Penal Code, amongst those 
‘sections in which the prosecution must be initiated by the Court in connection 
with which thg offence been committed, there is no provision of law by which 


the Court can refuse to permit a prosecution under section 500, Indian Penal 
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Code, where the facts appear to justify such a prosecution, on the ground that the 

roceedings have not been initiated under section 476, Criminal Procedure Code, 
Ty the Court before which the offence is alleged to have been committed and that 
the prosecution is designed to evade the provisions of section 195, Criminal Pro- 
cedure Code. This decision only reiterates what has been exhaustively considered 
by Mukerjee, A.C. J., in Satish Chandra Chakracarthi v. Ram Doyal Dat. If the offences 
of giving false evidence in a judicial proceeding and defamation do not belong to 
the same genus, but are distinct Bah Seana in their characteristics ee ae 
dients, we are not able to perceive any serious inhibition by the Criminal ure 
Code for initiation and T of one of these offences independently of an 
.Tesort to fulfilling the conditions n to commence a prosecution for the 
other. Therefore it is not possible to hold that section 195, Gminal Procedure 
Gode, should supersede the later provision in section 198, Criminal Procedure Code. 


: My conclusion therefore is that eyen when the Court before which the alleged 
- defamer had given evidence finds that the deposition is false, it is open to the person 
defamed to institute proceedings under section , Indian Penal Code without 
the Court filing a complaint in accordance with the provisions laid down in section 
195, Criminal cedure Code. All the more so is such a complaint unnecessary 
where a defamatory statement is made by a witness in the course of a judicial pre: 
ceeding and the Court has not adjudicated upon the truth or falsity of it, or where 
the Court was deprived of an opportunity of so adjudicating’; in all such cases 
it is open to the party defamed to take proceedings under section 499, Indian Penal 
Code. It is not essential to emphasise the point of difference (o1z.) that the prior 
decision by the Court regarding the falsity of the statement made would deprive 
` the party defamed from proceeding with the complaint. In the present case the 
Subordinate Judge of Kumbakonam has not even adjudicated upon the allegations 
made in the affidavits and therefore it is premature to say that an offence under 
section 193, Indian Penal Code, has been committed. : 


It has been pressed upon us that if a party against whom a witness depo ses 
is permitted to run to a Criminal Court and file a complaint of defamation, then, 
the safeguard of protection given to witnesses would be lost and that even truthful 
and honest witnesses would be reluctant to. come forward and give evidence. We 
do not think that the picture so presented, is real. It is more than eight years 
since the decision in Wallappa Goundan v. Chinaammal* has been passed. No serious 
calamity has so far ‘occurred. It is safer to depend upon the good sense of the 
common man rather than providé for extreme contingencies: Witnesses can 
always seek the protection of the Court under section 192 of the Evidence Act if 
‘they are compelled to answer questions involving defamatory answers. As I have 
already stated, in the present case as the Sub-Court has not even adjudicated upon 
the truth of the allegations contained in the affidavits, the Criminal Revision Petition 
has to be dismissed i and we order accordingly. 


Balakrishna, Ayyar, :7.—One Narayana Ayyar, the accused in C. C. No. 2 of 

. 1950 on the file of the Joint Magigtrate of Kumbakonam: is the petitioner before 
this Court. In October, 1949, he filed an execution application No. 383 of 1949, 
in the Court of the Subordinate Judge of Kumbakonam in which among other 
reliefs he prayed for: (1) the attachment of all the properties of Veerappa Pillai, 
the plaintiff in the suit; (2) an order requiring Veerappa Pillai to give security 
for certain amounts and (g) the appointment of a receiver. In support of this 
‘application he filed two affidavits in the course of which he alleged: (1) “ I am 
now reliably informed that there are several other claims of a very huge magnitude 
against the plaintif”. (2) Veerappd Pillai owed on 31st July, 1949, over Rs. 42,000 
to the Hanuman Bank and the balance due to the was still very large ; (3) Vee- 
rappa Pillai had borrowed large amounts from several other persons ; (4) Yeap 
llai’s properties consisted largely of shares which ‘‘are of no value now ;” and hi 
immoveable properties were only of insignificant’ worth ; (5) there are various 
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criminal charges against him ; (6) Veerappa Pillai was in such embarrassed circum- 
stances that “ I am reliably informed -that he is ing to dispose of all his pro- 
perties and secrete the money so as to-defraud me and the other creditors ; ” and 
(7) it was understood that the Official Liquidator, Madras, was about to institute 
proceedings against Veerappa Pillai for the appointment of a receiver. Narayana 
Aiyar also prayed in his affidavit that after the Court had effected the attachment 
of some buses in the possession of Veerappa Pillai the District Superintendent 
of Police, Tanjore, should be informed of the fact as 

“I am afraid that to frustrate the application that is now filed by me,-the plaintiff may collude 
with his fiends and agree to the owperahip transferred to third parties and if the District 
Superintendent af Police, Tanjore, ers the er it will be later difficult for the receiver to run 
the buses even if one is appointed.” - 

According to Veerappa Pillai, all these allegations and others appearing in 
the affidavits of Narayana Aiyar are false and defamatory and were made mali- 
ciously in order to`lower his reputation. He therefore filed a complaint under 
section 500 of the Indian Penal Code against Narayaria Aiyar before the Joint 
Magistrate, Kumbakonam. The Magistrate recorded a sworn statement from 
Veerappa Pillai and thereafter took the complaint on file under section 500, Indian 
Penal Code and issued processes. After Narayana Aiyar appeared before the Magis- 

. trate, a petition was filed on his behalf raising a preliminary objection to the juris- 
diction of the Magistrate on the poe that since the averments in the complaint 
of Veerappa Pillai “ primarily disclose offences which come within the purview 
of section 195, Criminal Procedure Code”, a complaint by the appropriate 
Court was necessary and that in the absence of such a complaint the accused Siu 
be discharged under section 253 (2), Criminal Procedure Code. The learned 
Magistrate overruled this objection and Narayana Aiyar has now come to this 
Court to have that order quashed. 


The main question of law that we have now to determine is whether when the 
allegations in a private cmplaint are tantamount to an accusation of an offence which 
falls both under section 193, and section 500, Indian Penal Code a complaint of the 
court is necessary where the prosecutor desires to proceed only in t of the offence 
under section 500, Indian Penal Code. On this question there been a sharp 
cleavage of opinion aud that is why this case has been referred to a Full Bench. 


A large number of decisions was cited on both sides, but itis unnecessary for me 
to examine them. In the judgment which he has just delivered, my learned brother 
Govinda Menon, J., has reviewed them as comprehensively as is possible. It is 
therefore sufficient for me to say which of the two opposing views I prefer and why. 


Mr. K. §. Jayarama Aiyar, the learned advocate for the accused argued that 
in this country a witness is entitled to absolute privilege against proceedings both 
civil and criminal, In support of this view he refi to some of the earlier deci- 
sions of this court two of which are reported in Manjaya v. Sesha Shetti? and In the 
matter of Alraja Naidu’. i 


But all these decisions are seen to be based to on a rule of the English Common 


Law which though it still holds good so far as civil proceedings are concerned, has 
ceased to apply to criminal proceedings. As has been explained in the later decisions of 
this court—vide Naidu v. King Emperor? and Tiruwngada Mudali v. Tripurasundari 
Ammal*, the rule of the English Common Law has in this respect been so aaa by 
the provisions contained in the Indian Penal Code. The Penal Code insists on 
good faith arid does not confer absolute privilege on witnesses when they are being 
proceeded against in a criminal Court for defamation.. Where a law on a particular 
subject has been codified by Statute, it is not permissible to add to it, or subtract from 
it or modify it by referring to the earlier rules of the common law which occupied 
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the field before the enactment of-the Statute. The resulting position, is no doubt 
anomalous, that where a witness is being sued in tort for damages he can plead 
-absolute privilege but that when he is being prosecuted before a criminal Court 
and therefore presumably placed in greater peril, his privilege should be more 
-qualified and his protection correspondingly circumscribed. But as has been 
inted out in some of the decisions that anomaly can be rectified only by the 
ture. ` 
Mr. Jayarama Aiyar next contended that the accused in the present case has 
mrad filed an affidavit in court and that, therefore, there has been no “ publication ” 
of the defamatory matter and in support of this argument referred to some passages 
in the decisions in- Dawkins v., Lord Roksby!. But the observations read out by 
Mr. Jayarama Aiyar stem out of the peculiarities of the English Law and it does not 
appear that these observations have been followed by any Court in this country. 
This argument also must be repelled. 


Mr. Jayarama Aiyar next elaborated an argument based on section 195 (1) (b) 
-of the Criminal Procedure Code. So far as is now material that section runs as 
follows. 


‘*No Court shall take cognizance ..... (b) of any offence punishable under any of “ the 
i .. 211... . when such offence is 


“The word ‘ offence ’ has been defined in section 4 (c) of the same Code as : 

“any act or omission made punishable by any law for the time being in force . . _ Paes 
Now, argued Mr. Jayarama Atyer, if we insert the definition of ‘ offence’ occurring 
in section 4 (c) in section 195 (1) (by, the passage will read as follows : 

“ No Court shall take i of any act or omission made punishable under section 198 . . 
-xcept on the complaint in writing of the Court.” 

In other words, where the act or omission falls under section 193, Indian Penal 
‘Code, a complaint of the Court is necessary. 


This argument looks straightforward and attractive but if followed to its logi 
end it would produce some very startling results. Section 198 of the Code of 
‘Criminal ‘Procedure enacts that : A 

“ No Court shall take cognizance of an offence falling under Chapter XXI of the Indian Penal 
‘Code .... except upon a complaint made by some person aggrieved by such offence.” 

- -Chapter XXI of the Indian Penal Code is the one dealing with defamation. Now, if 
the argument of Mr. Jayarama Aiyar on this point were sound and if a complaint 
-of the Gourt were n in t of an offence on the ground that it falls 
under section 193, it ould also follow that a complaint of the person aggrieved 
would be necessary if the alleged illegal act or omission falls under section 500, 
Indian Penal Code also. That means that where an offence falls both under sec- 
tion 193 and under section 500, Indian Penal Code, two complaints would be 
necessary, one by the Court and the other by the person aggrieved. Now, it is 
perfectly evident that the Criminal Procedure Code does not envisage such a 
situation. It would mean that where a witness has committed perjury by making a 
statement which is at the same time defamatory it would be impossible for the 
Court to prosecute the offender except with the concurrence of the person defamed. 
It has to be borne in mind here that though there are provisions in the Gode which 
enables an ieved person to move the Court to lay a complaint under 
section 193, Indian Penal Code—he can proceed by way of an application under 
‘Chapter xv of the Code—it does’ not contain any provision whereby the 
‘Court can obtain the concurrence of the person aggrieved by the making of-a 
defamatory statement. It is not to be supposed that if the legislature intended 
that there should be two separate complaints it would not have made some clear 
provisions for co-ordinating the two complaints and the further conduct of the 
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prosecution. If the argument of Mr. Jayarama-Aiyar is accepted two complaints 
would, as already stated, become necessary ; who would then be in charge of the 
prosecution? Who would decide which witnesses should be examined and which 
witness given up? The Public Prosecutor representing the State and the Court 
or the private party and his advocate? Itis easy to see that there will be an impase. 


This is not the only aspect of the matter. An offence under section 193, 
Indian Penal Code, is not compoundable under any circumstances whilé an offence 
under section 500, Indian Penal Code, can be compounded hy the person defamed 
even without the leave of the Court. If, therefore, the contention of Mr. Jayarama 
Aiyar is acceded to, it would become possible for a person who is being prosecuted 
for perjury to circumvent the prohibition against ‘the compounding of such an 
offence, by compounding the offence of defamation with the person aggrieved. 
He could thus effectively bar a prosecution under section 193, Indian Penal Code. 
It is a familiar rule that you cannot do indirectly what you are prohibited from 
doing directly and an argument which would enable an accused person indirectly 
to compound a non-compoundable offence cannat be countenanced. 

The difficulty raised by the argument of Mr. Jayarama Aiyar would apply 
not merely to an offence under section 193; it. would extend to a series of other 
offences enumerated in sections 195 to 199, Criminal Procedure Code. I would 
mention only one more.” Let us make for instance a case where X goes to a Magis- 
_ trate and fasely states on oath that A murdered B. Now by ing such a false 

statement X would have committed three offences; he would have committed 
perjury under section 193 ; he would have made a false charge with intent to injure 
punishable under the 2nd Part of section 211, Indian Penal Code, with imprison- 
ment for a period of seven years; he would have also defamed A. Now, if-the 
view that Mr. J a Aiyar pressed before us were accepted, X could compound 
the offence of defamation with A and thus effectively prevent his being prosecut.d 
either for the offence under section 198 or for the offence under section 211, Indian 
Penal Code. It is thus clear that the contention put forward by Mr. Jayarama 
Aiyar would permit the law to be evaded in a manner and in circumstances which 
the Legislature could never have intended. 


These considerations suggest.that the better view would be that where an offence 
falls both under section 193 and under section 500, Indian Penal Code, & prosecu- 
tion under section 500, Indian Penal Code, would lie without a complaint by a 
Court for the offence under section 193. One objection to this view would-be that 
to,a certain extent it would enable a private jidivicual to circumvent the prohi- 
bition imposed by section 195 (1) (b) of the Criminal Procedure Code against 
Prosecuting a person for an offence under section 193, Indian Penal Code, without 
the leave of the Court. It must be recognised that to some extent this isso. But 
then, this does appear to be a conti cy which if not mainfestly envisaged is 
provided for in our criminal law. tion 235 (2), Criminal Procedure Code, 
enacts : 

“If the acts alleged constitute an offence falling within two or more separate definitions of any 
Fe ee PEN en are deaged Or panika, ithe person accused of aa 
may be charged with, and tried at one trial for, each of offences.” 

Section 403 (1) and (2) run as follows: ` 

“ JA who has been tried Court of t jurisdiction fi offence and 

k or acquitted of such siate aball while such counen D ttal renata i fares, 
not be liable to be tried for the same offence, nor on the same facts any other offence for 
which a different the one made a thim might have been made under section 236, 
or for which he might have been convicted section 297. i : 

A itted icted of offen: be afterwards tried fi distinct 
offen! fox Which gee separate charge might have been mado de agait him òn the former tal under 
section 235, sub-section (1).” ; 

It will be seen from these provisions that though they prohibit a person who has 
been tried and cither acquitted or convicted from being again prosecuted for an 
_ offence for which a Semele iva tht Have heen ed Against him under 

section 236 or 237, Criminal ure c, they do not cover cases falling under 
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sectión 235 (2) of the Code. Seddon 236 makes provision in t of offences. 
of sich a nature that it is doubtful which of several offences the facts which can 
be proved will constitute as for instance whether the offence would amount to theft 
or receipt of stolen property or criminal misappropriation. Section 235 deals not 
‘with such cases but with cases where the acts alleged constitute an offence falling - 
under two or more different sections ¢.g., sections 193, Indian Penal Code ; 500, 

Indian Penal Code, and others if any. Section 235, Criminal Procedure Code, 
is not referred to in section 403, Criminal Procedure Code. This would suggest 
that if an act constitutes an offence falling under sections 193 and 211 and 500, 

Indian Penal Code, a conviction or an acquittal under section 500, Indian Penal 
Code, will not bar a prosecution.for an offence either under section 193, or under 
section 211, Indian Penal Code. Similarly a conviction or an acquittal with 
respect to an offence under section 193, Indian Penal Code, would not bar a subse- 
quent prosecution for an offence under section 211, Indian Penal Code, or section 500, 

Indian Penal Code. Likewise, a conviction or acquittal under section aii will 
„not bar a prosecution for an offence under section 193,,0r 500, Indian Penal Code. 


“But, it tmighi be objected this would mean that for one and the very same 
act a person is liable to be punished several times over and this is manifestly unjust.. 
But sufficient safeguard against any poe mu gues exists in section 71, Indian 


Penal Code, the second paragraph of which reads 
. “Where anything is an offence falling within two or more separate definitions of any ley iñ) force 
for the time being by which offences are defined or punished . the offender shall not he 


with a more severe punishment than the Court which tries him could award for any ono of such 
offences.” 


By applying this section we would get this result : A person who has by the same 
act committed an offence under sections 1935, 211 and 500, Indian Penal Code, 
and who has been convicted and sentenced under either section 193 or section 211 
‘and -sentenced, let us suppose for seven years, would not when he is 
subsequently prosecuted ides section 500, Indian Penal Code, be given any 
additional sentence.. If, on. the other hand, he is first prosecuted and convicted 
under section 500, Indian Penal Code and he is subsequently prosecuted under 
section 193 or section 211, Indian Penal Code, the sentence imposed on the second 
` conviction would not- after taking into account the punishment already im 
exceed the maximuni prescribed for the offence under section 211, Indian Penal 
Code. 


Another objection that has been urged against the view that a complaint by 
a Court is not necessary is that witnesses who give evidence would have before 
them a standing threat of a prosecution for defamation ; that this would naturall 
make them hesitate to the truth and that the administration of Justice, with 
which the interests of the community are bound up, would suffer. One answer 
to this objeption is that this is really a matter of substantive law, that the Legislature, 
for reasons it thought sufficient, declined to grant absolute privilege to witnesses 
when it codified the criminal law on this matter, and that when ‘ie substantive 
law deliberately declined to confer absolute privilege it does not seem to be appro- 
priate that the ‘procedural law should be strained to confer such absolute privilege. 


In the second place a certain measure of protection is conferred on witnesses. 
by section 132 of the Evidence Act which after laying down : 


“That a witness shall not be excused from ee any queation as to any matter relevant 
to the matter in issue in any suit or in any civil or criminal upon the ground that the 
answer to such question criminate, or may tend directly or y to criminate such witness, 
op iat ie wil capon, ot tnd ceo or iar Yo enpe, mieh wienen 10 a penalty ofa 
of any 


goes on. to. provide that:... - _.-- 


“No such answer, which a wintess shell subject him to any arrest or 
ý so ip gain cain ri 
evidence by such answer.” 


t 
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No doubt, there are observations in the decision in Peddabba Reddi v. Varada Reddi}, 
which suggest that before the protection conferred by this proviso can be claimed 
something more must appear. than that a witness has been put into the box 
and sworn to tell the truth and nothing but the truth. It seems to us that the 
requirement of this section has been laid down too stringently in the above case. 
Ordinarily when a witness is sworn and a question is put to him and no objection 
is raised to the question everybody REAA hin to answer it ; the command of the 
‘Court to answer the question is implicit and there is nothing improper in inferring 
that the witness has been compelled to answer the question. Ofcourse, the position 
would be different where the witness to whom a question is put makes that a pretext 
for launching out into something wholly irrelevant. .We think that where a question 
is put to a witness and no objection is taken to the question and his answer is a 
relevant answer to the question, we may properly presume that he has been com- 
pelled to answer the question within the meaning of the proviso and that therefore 
-he cannot be prosecuted. - = 


-. If section 132 of the Evidence Act is understood in this manner, the risk of 
“witnesses being threatened with vexatious prosecutions would be practically confined 
to cases where they have sworn to affidavits. These figure more in civil proceedings 
than in criminal and even there only in respect of matters in which viva voce 
examination of the witnesses is considered unnecessary and proof by affidavit 
sufficient. If the position be such that it ig necessary to make in an affidavit a 
statement that might the person making it to a prosecution under section 500, 
Indian Penal Code, it is always open to the party who wants to avail himself of 
‘such evidence to move the court to examine the witness viva voce when section 
132 of the Evidence Act will come into operation. We recognise that there would 
still be a residuary field wherein persons who swear to affidavits would 
run the risk of being prosecuted for defamation; but it is to be doubted 
whether the risks are large and in any case that would be a matter for the Legislature. 


For these reasons we take the view that where an alleged offence falls both 
under sections 193 and 500, of the Indian Penal Code, a complaint of the Court 
is not necessary to enable a Magistrate to take cognizance of a complaint under 
section 500, Indian Penal Code, alone. - 


It follows that the Revision Petition must be dismissed. 


Bashesr Ahmed Sayeed, J.:—I agree with my learned brother Govinda Meno e 
and I wish to add only a few words. The P law of England allows an ane 
privilege, both in the criminal and civil spheres, to advocates, parties and witnesses 
1n regard to statements and averments made and evidence given in the course of 
any judicial proceedings. When such is the state of law ‘in English society which 
is one of the most advanced societies, in every respect, one would very much wish 
that in our cauntry, where the society has yet to make considerable advance in 
education and other spheres of life, the state of law had been similar. Actually, 
such was the position prior to the decision in Gopal Naidu v. King Emperor*, notwith- 
standing the fact that the criminal law in force in the country had been codi- 
fied long prior thereto. But, after that decision such absolute privilege obtains 
only in the civil sphere in regard to statements and averments made and evidence 
pa in the course of judicial p - However eminently desirable it may 

that such absolute privilege should also be made available in the field of criminal 
law, in the interests of the promotion of justice, in so far as the Full Bench decisions 
in Gopal Naidu v. King Emperor4, and Tinian Mudali v. Tirupurasundari Ammal?, 
have held that the criminal law in this country having been codified, the common 
‘law doctrine could not be imported any more in this country, they leave no room 
for us to hold that there is anything more than a qualified privilege available to 
parties and witnesses in to statements and averments made and evidence 
a a LMM 
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given in the course of judicial REA Until the law is amended by the 
competetit Legislature they must hold the field and we are bound by these decisions. 


But the question which is referred to us for decision is whether any statement 
or averment made in the course of judicial proceedings, whether false or true could 
be made the subject-matter of a criminal prosecution by the person ieved, when 
the said statement or averment or evidence is also capable of being brought within 
the scope of section 193 of the Indian Penal Code, without a complaint being given 
by the Court before which the statement or averment was made or evidence given. 
This point has been elaborately dealt with by my learned brother Govinda Menon, J., 
and I think, in view of the authorities discussed by him, the only safe conclusion 
to arrive at is to give an answer to the question in the affirmative. The answer 
has to be in the affirmative notwithstanding the fact that this is likely to give enough’ 
room for abuse of the process of law by pose to litigation such abuse oes not 
merely to harass opposing parties and their witnesses but also to defeat and delay 
the ends of justice. My learned brother Balakrishna Aiyar, J., however thinks 
that there is sufficient protection afforded to witnesses and parties by the provisions, . 
contained in section 132 of, the Evidence Act and other provisions of the criminal 
law, and that if witnesses seek to avail of these there need be no difficulty in securing - 
immunity from harassment by criminal prosecution. But how far section 132 of 
the Evidence Act should be availed of by parties or witnesses giving evidence by 
means of affidavits or averments in plaints and written statements is a doubtful 
matter. However that be, it seems to me that a negative answer to the question 
referred to us will be fraught with more serious consequences in the shape of unjustly 
affecting the rights of individual citizens to vindicate the wrongs done to them by 
statements and evidence of a nature tending to the reputation and character 
of parties, It is unnecessary for me to say that it is within the province of the Legisla- 
ture to prevent the abuse of the process of law in this matter by amending sec- 
tion 195 of the Criminal Procedure Code, in a suitable manner. In the result 
this petition must be dismissed. 

K. S. —— Petition dismissed, 

(THE SUPREME OOURT OF INDIA.] 
[Appellate Jurisdiction (Civil).]. . i 
(On appeal from the judgment of the High Court of Bombay1.) 

Present :—H. J. Kanta, Chisf Justice, S. Fazi AL, M. PATANJALI SASTRI, 
MzarananD Manajan, B. K. MurmrRyjza AND S, R. Das, JJ i . 
The Province of Bombay .. Appellant* 

D. 
M Khushaldas,S. Advani (since Sa ec ea after him his 
legal representatives (a) Govindram Khushaldas Advani, 
and (b) Ram Chand Khushaldas Advani—(substituted 
by order of High Court, dated roth March, 1950). 
2. P. V. Rao, Assistant Secre to the Government of 

Bombay, Health and Local -Government Depart- 

ment. 
3. G. D. Vartak, The Hon’ble Minister, Health and Local 

Self-Government Department, Bombay -. Respondents. 

Gertiorarl, writ of—Conditiens wader which may issue—Aveilability of the writ to remove er quash an 
Odes Vor Wee ilies anda Ihs Gosetenen of a Previa S Aue 

The main question for decision was whether a writ of csrtioreri was available to an aggrieved 


party to remove or quash an order made by the Government of Bomba uisi 
premises under section g of the Bombay Land Requisition Ordi V ofra tioning certain 


* Case No. III of 1949. 15th September, 1950, 
> I. (1949) 31 Bom L.R. 34a. 
88 
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Held (Mahajan and Mukherjea, JJ., conira) :—As the decision of the Provincial Government 
about the existence of a public purpose in regard to the requsitonmg of a property is not a 
judicial or quasi-judicial decision there was no scope for an application for r writ of certiorari. 


Per Kania, C.7.—Wherever any body of persons having | authority to determine questions 
affecting the rights of subjects, and having the duty to act judicially, act in excess of their legal 
authority, a writ of csrtiorari may issue. 


It is not correct to say that whenever there is a determinatior of a fact which affects the rights of 

ies, the decision is quasi-judiciaL The word ‘‘quasi-judicial’’ itself necessarily implies the existence 
of the judicial element in the process leading to the decision. Because an executive authority has to 
determine certain objective facts as a preliminary step to the discharge of an executive’function, it 
does not follow that it must determine those facts judicially. Where the executive authority has to 
form an opinion about an objective matter as r preliminary step to the exercise of R certain power 
conferred on it, the determination of the objective fact and the exercise of the power based thereon 
‘are alike matters of an administrative nature and are not amenable to the writ of esriwrari. The 
truc position seems to be that when the law under which the Court is making a decision, itself 
requires a judicial approach, the decision will be quasi-judicial. 


There appears nothing in the Bombay Land Requisition Ordinance, to show that in arriving 
at its decision about a public purpose, the Provincial Government has to act judicially. The 
words of section 3 of the Ordinance read with the proviso, and the words of section 4 taken 
along with the scheme of the whole Ordinance do not import into the decision of the public 
purpose the judicial element required to make the decision judicial or quasl-judicial. The deci- 
sion of the Provin cial Government about public purpose is therefore an administrative act. 

Inconvenience or want of adequate remedy does not create a right to a writ of certiorari. 


` Pe Fazl Ali, J.—There is nothing in the Bombay Land Requisition Ordinance, to suggest 
that the public purpose is to be determined in a judicial way. a 

A petition for a writ of certiorari can succeed only if two conditions are fulfilled: firstly, the arder 
to be quashed is passed by an inferior Court or a person or authority exercising a judicial or quasj- 
judi function: and secondly, such Court or quasi-judicial body has acted in excess of its l 
authority. Though the second element would ips to be Uae in this E that would not 
enough for the purpose granting 2 writ of csrtisrari to the applicant. Since the isitioning 
of the premises under section 3 of the Ordinance was a purely administrative act and did not involve 
any duty to decide the existence o£ a public purpose or any o matter judicially or quasi-judicially, 
the remedy of the aggrieved party is clearly by action and not by asking for a writ of cerhoran. 

Per Mahajan, Tos Provincial Government of Bombay-acting under the Bombay Land Requi- 
sition Ordinance is a body of persons having legal authority to determine questions affecting the 
rights of subjects and its duty is to act judicially, It cannot arrive at its determination on a mental 
process of its own. The questions that have to be decided under section 3o the Ordinance are not 
questions for the mere determination of the Government subjectively by 1ts own opinion but are 
matters of determination objectively. 


* A writ of certiorari lies against the.Government of Bombay. 


Per jea, F.—The Provincial Government when acting under the Bombay Land 
Requisition Ordinance, hasto satisfy itself that there 1s a public purpose before it proceeds to: 
requisition any pee As this is an objective conditioa hich has not been made dependent on 
the personal opinion of the executive it has got to be determined judicially and whether a public 
pu exists or not is itself a mixed question of facts and law which could be determined È an 
application of well-established principles of law to the circumstances of a particular case. There 
is undoubtedly a its or point in controversy—or what is called a proposal and an opposition. 


The act of isition being an executive act, the determination of the existence of a public 
purpose upon which the exercis of powers is dependent is cither a part of the executive act itself 
or is something collateral to it. Asin the present case it is a thing collateral and preliminary to the 
exercise of executive authority and not a part of it, the determination of this collateral matter by the 
executive authority which is a judicial function cannot be regarded as final and if the determination 
iş erroneous, it can be corrected and removed by a writ of certioan. 


A writ of csrtierari will lie against the Provincial Government. 


Das, J.—When the Legislature leaves it to the opinion or satisfaction of the executive authority 
as to whether it is necessary or expedient to requisition a land for a public purpose the executive 
authority is constituted the sole Judge of the composite matter, that is to say of the existence of the 
public purpose as well as the necessity or expediency for requisitioning the land for that public 
call it a condition precedent or an objective fact or what you will. On a proper construction of section 3 
of the Bombay Land Requisition Ordinance, there can be no doubt that the section left it to the 
Provincial Government to form its own opinion on the entire matter, namely, whether it was 
necessary or ent to requisition any land for a public purpose and’to act upon that opinion. 
So construed, the formation of opinion on the whole matter and the act founded thereon was 
nothing but a purely administrative (i.s.) executive act. If the acts were done in good faith and 
within the four corners of the Ordinance the Court cannot interfere with it in any proceeding and 
far less by the prerogative of esrtiorari or prohibition. ` . 
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Apart from the question of construction and assuming that the matter had not been left to its 
opinion the determination of the existence of a public purpose or the necessity or expediency for 
making the order could not be regarded as a quasi-judicial act, because (e) there was no lis in the 
sense of dispute between two_contesting parties to be decided by the Provincial Government ; and 
(b) the Provincial Government was not by the Ordinance to hold any judicial inquiry or 
to act judicially and the determination of existence of a public purpose was only a step in the 
process of the exercise of the administrative power and, if erroneous, the decision could at best be 
challenged by an action, but a certiorari would be a wholly inappropriate 

Appeal under section 205 of the Government of India Act, 1935, from the 
judgment of the Bombay High Court (Chagla, C.J. and Tendolkar, J.), dated the ` 
4th day of January, 1949, in Appeal No. 65. of 1948. 

M. C. Sstaload, Attorney-General for India, C. K. Dapktary, Advocate-General 
of Bombay (G. N. Joshi and M. M. Desai, Advocates, Supreme Court, with him) 
for Appellant. 


H. M. Seervai, R. F. Joshi and Rameshwar Nath, Advocates, Supreme Court, 
for Respondents Nos. 1 (a) and 1 (b). 


The Court delivered the following 


Jupoments : Kania, C.7.—This is an appeal from a judgment of the High 
Court at Bombay and it relates to the power of the High Court to issue a writ, of 
certiorari against the Province of Bombay to quash an order to requisition certain 

premises. The material facte, as stated in the jud rere ante ae ae 
Ope Abdul Hamid Ismail was, prior to the 2gth of January, 1948, the tenant of 
the first floor of a building known as “ Paradise” at Warden Road, Bomba 
the landlord of which was one Dr. M. D. Vakil. On the 2oth January, nS 
Ismail assigned his tenancy to the petitioner and two others, the son and brother’s 
daughter’s son of the petitioner (the respondent). All the three assignees were 
refugees from Sind. On the 4th February, 1948, the petitioner went into posses- 
sion of the flat. On the 26th February, 1948, the Government of Bombay issued 
an: order the flat under section 3 of the Bombay Land Requisition 
Ordano Wo of Sree which came into force on the 4th December, 1947. On 
ae same day Dr. Vakil was informed that the Government had allotted ‘the premises 
to Mrs. C. Dayaram who was also a refugee from Sind. Further orders were 
« issued authorising an Inspector to take possession of the premises. On the ae 
March, 1948, the petitioner filed a petition for a writ of certiorari and an order 
under section 45 of the Specific Relief Act. The petition was heard by Mr. Justice 
Bhagwati who, inter alia, granted the writ against the Province of Bombay and the 
Secretary, etc. On appeal, the appellate Court confirmed the order as regards 
the issue of the writ of certiorari against the appellant, but cancelled the order as 
regards the other parties. The appellant has come on appeal to this Court. 


The learned Attorney-General, on behalf of the appellant, urged the following 
three points for the Court’s consideration : 


(1) (a) Having regard to the provisions of Ordinance V of 1947, whether 
the order in question was quasi-judicial or only administrative ? 

(b) Assuming the order to be of a quasi-judicial nature, whether it was a 
case of want or excess of jurisdiction, or it was only a case of mistake of law ? 


f (2) Whether a writ of certiorari can be issued sgairt the appellant, which 
for its actions under the Ordinance, represents the Crown ? 


(3) Whether the order in question was made for a public purpose ? 


Sections 3, 4, 10 and 12 of the Ordinance which are material for the discussion 
in this appeal run as follows : 


“g. Regwisihoa of laxd.—lIf in the opinion of the Provincial Government it is necessary or 
a the Provincial Goverment may by order in writing requisition any land for any 


Provided that no land used for the purpose of public religious worship or for any purpose 
the Provincial Government may specify by notifica in the Official Garctte shall 
under this section. ees 


306 THÈ MADRAS LAW JOURNAL REPORTE. [r950 
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4. Requisition of vacant jiemises.—(1) If any premises situate in an area specified by the Provincial 
Government by notification in the cial Garette are vacant on the date of such notification and 
whenever any such premises become vacant after such date either by the landlord ceasing to 
the premises, or by the termination of a tenancy, or by tho eviction of a tenant, or by the release of 
the premises from requisition or otherwise, the landlord of such premises shall give in tion thereof 
in the prescribed form to an officer authorized in this behalf by the Provincial Government. 

(2) Such intimation shall be given by post within one month of the date of such notification 
in the case of premises which are vacant on such date, and in other cases within seven days of the 


premises being vacant. 


(3) A landlord shall not, without the permission of the Provincial Government, let the premises 
before shins such intimation and for a period of one month from the date on which such intimation 
is given. . 


(4) Whether or not an intimation under sub-section () is given, and notwithstanding any- 
thing contained in section 3, the Provincial Government may by order in writing requisition the pre- 
mises and may use or deal with the premises in such manner as may appear to it to be expedient. 

W Any landlord who fails to give such intimation within the period specified in sub-section 
(2), , on cunviction, be punishable with fine which may extend to one thousand rupees and any 
landlord who lets the premises in contravention of the provisions of sub-section (3), shall, on conviction, 
be punishable with imprisonment which may extend to thiee months or with fine or with both. 

10. Pewer to obtain informatton.—(1) The Provincial Government may, with a view to carrying 
out the of this Ordinance, by order require any person to furnish to such authority as may 
be speci in the order mich information in his possession relating to any land Which is requisitioned 
or is continued under requisition or is intended to be requisitioned or continued under requisition. 

(a) Every required to furnish such information as is referred to in sub-section (1) shall 
be deemed to be legally bound to do so within the meaning of sections 176 and 177 of the Indian 
Penal Code (XLV of 1560). . 

12. Power to enter and inspect land.—Without prejudice to any powers otherwise conferred by this 
Ordinance any officer or person empowered in this behalf by the Provincial Government by general 
or special order may enter and inspect any land for the of determining whether, and, if 

in.what manner, an order under this Ordinance sh be made in relatioņ to such land, or 

th a view to securing compliance with any order made under this Ordinance.” 


On the first question, it was pointed out that under section 3 of the Ordinance 
the decision of the Provincial Government to requisition certain premises is clearl 
a matter of its opinion and therefore not liable to be tested by any objective stan ; 
It was urged that the decision as to whether the premises were required for a public 
purpose was also a matter for the opinion of the Provincial Government, and not 
a matter for judicial investigation, and therefore the making of the order was in 
no sense a quasi-judicial decion, but an administrative or ministerial order. 
In this connection it was pointed out that unlike the Land Acquisition Act there 
was no provision in the Ordinance for issuing a notice, or for inquiries to be made, 
or for rival contentions to be examined and evidence to be weighed before a decision 
is arrived at. It was pointed out that if public purpose was outside the scope of 
the opinion of the Provincial Government, the section would have run: “ If for 
any public purpose in the opinion of Government . . . . Sa .” 

A discussion about the distinction between judicial and quasi-judicial func- 
tions is not useful in this case as the point for determination is whether the order in 

uestion is a quasi-judicial order or an administrative or ministerial order. In 
Regina l John M’Evoy) v. Dublin Corporation’, May, C.J., in dealing with this point 
as follows :— ; 

“ It is established that the writ of certiorari does not lie to remove an order merely ministerial, 
such as a warrant, but it lies to remove and adjudicate upon the validity of acts judicial. In this 
connection, the term ‘judicial’ does not necemarily mean acts of a judge or legal tribunal sitting 
for the determination of matters of law, but for the purpose of this question a judicial act seems to be 
an act done by competent authority, upon consideration of facts and circumstances, and imposing 
liability or affecting the rights of others.” ~ 
This definition was approved by Lord Atkinson in Frome United Breweries Co. v. 
Bath Justices * as the best definition of a judicial act as distinguished from an adminis- 
trative act. 


o 








z. (1878) 2 L.R. Irish 371, 376. 2. (1996) A.C, 586, Gor. 
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A distinction between the nature of the two acts has betn noticed in a series 
of decisions. This Irish case is one of the very early decisions. On behalf of the 

ndent it was contended that as stated by Chief. Justice May, whenever there 
is the determination of a fact which affects the rights of parties, that determination 
is a quasi-judicial decision and, if so, a writ of certiorari will lie against the body 
entrusted with the work of making such decision. As against this, it was pointed 
out that in several English cases emphasis is laid on the fact that the decision should 
be a judicial decision and the obligation to act judicially is to be found in the Act 
establishing the body which makes the decision. This point appears to have been 
brought out clearly in Ths King v. The Electricity Commissioners1, where Lord Justice 
Atkin (as he then was) laid down the following test : f 

“ Wherever any body of persons having legal authority to determine questions affecting the 

rights of subjects, and having the duty to act judicially, act in excess of their legal authority they are 
subject to the controlling jurisdiction of the King’s Bench Division exercised in these writs.” 
This passage has been cited with approval in numerous subsequent decisions and 
accepted as laying down the correct test. A slightly more detailed examination 
of the distinction is found in The King v. London County Council”, where Scrutton, L.J., 
observed as follows : 

“ It is not necessary that it should be a Court in the sense in which this Court is a Court ; it is 
enough if it is exercising, after hearing evidence, judicial functions in the sense that it has to decide 
on evidence between a proposal and an ition ; and it is not necegsary to be strictly » Court ; 
if it is a tribunal which has to decide rights after hearing evidence and opposition, it is amenable 
to the writ of certiorai.” 

Lord Justice Slesser in his judgment at page 243 separated the four conditions 
laid down by Atkin, L.J., under which a rule for‘certiorari may issue. They are: 
wherever any body of persons (1) having legal authority, (2) to determine questions 
affecting aii of subjects, and (3) having the duty to act judicially, (4) act in excess 
of their legal authority—a writ of certiorari may issue. He aaa each of these 
conditions separately and came to the-conclusion that the existence of each was 
necessary to determine the nature of the act in question. In the Ryots of Gara- 
bandho and other villages v. Zamindar of Parlakimedi*, Viscount Simon, L.G., in deli- 
vering the judgment of the Board, accepted the test of these four conditions to 
determine the nature of the act. He stated : 


is not narrowly limited to inferior ‘Courts’ in the strictest sense. it may be 
said that if the act done by the inferior body is a judicial act, as distinguished from ha a ministerial 
act, certioran will lie. The remedy, in point of principle, is derived from the superintending suthority 


? : . . A 
which the Sov *s superior Courts and in particular the Court of King’s Bench, and exercise 
of King’s Dominiqns 


In Franklin v. The Minister of Town and Country Planning‘, the points of distinction 
are again noticed. The question arose in respect of the town and country ee 
undertaken under the telni Statute on the order of the Minister fo ee os 
public local inquiry under the provisions of the Act. The question was w 

the order of the’ Minister was a quasi-judicial act or a purely administrative one. 
Lord Thankerton pointed out that the duty was purely administrative but the Act 
prescribed certain methods or steps in the discharge of that duty. . Before making 
the draft order, the Minister must have made elaborate inquiry into the matter 
and have consulted any local authorities who appear to him to be concerned and 
other departments of the Government. The Minister was required to sati 
himself that it was a sound scheme before he took the serious step of ees 
order. For the purpose of inviting objections and where they were not withdrawn, 
of having a public inquiry to be held by someone other than the respondent to whom 
that person reports, was for the further information of the respondent for the’ final 
consideration of the soundness of the scheme. He observed: > i i 





ais -2 





1. (1924) 1 K.B. 171. r (P.Q). r ss ace 
2. (1931) 2 K.B. 215, 233. = 4 (1948) A.C. 87, 102, 
g. (1949) 2 M.LJ. 254: L.R. 70 I.A. 129 
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“I am of opinion that no judicial duty is laid on the respondent in di e of these statutory 
duties and that the only question js whether he has complied with the statutory directions to appoint 
a person to hold the public inquiry and to consider that person’s report.” 

Learned counsel for the respondent referred to several cases but in none of 
them the dicta of Atkin, L.J., or the four conditions analysed by Slesser, L.J., have 
been suggested, much less stated, to be not the correct tests. The respondent’s 
argument that whenever there is a determination of a fact which affects the rights 
of parties, the decision is quasi-judicial, does not appear to be sound. The obser- 
vations of May, C.J., when properly read, included the judicial aspect of the deter- 
mination in the words used by him. I am led to that conclusion because after the 
test of judicial duty of the body making the decision was expressly stated and empha- 
sized by Atkin and Slesser, L.JJ., in no subsequent decision it is even ted 
that the dictum of May, C.J., was different from the statement of law of the two 
Lord Justices or that the latter, in any way, required to be modified, The word 
“ quasi-judicial” itself necessarily implies the existence of the judicial element 
jn the process leading to the decision. Indeed, in the judgment of the lower Court, 
while jt is stated at one place that if the act done by the inferjor body is a judicial 
act, as distinguished from a ministerial act, patra will lie, a little later e idea 
has got mixed up where it is broadly stated that when the fact has to be determined 
by an objective test and when that decision affects rights of someone, the decision 
or act is quasi-judicial, This last statement overlooks the aspect that every decision 
of the executive generally is a decision of fact and in most cases affects the 
rights of someone or the other. Because an executive authority has to determine 
certain objective facts asa preliminary step to the discharge of an-executive function, 
it does not follow that it must determine those facts judicially. When the executive 
authority has to form an opinion about an objective matter as a preliminary step 
to the exercise of a certain power conferred on it, the determination of the objective 
fact and the exercise of the power based thereon are alike matters of an administrative 
character and are not amenable to the writ of certiorari. Observations from, differ- 
ent decisions of the English Courts were relied upon to find out whether a particular 
determination was quasi-judicial or ministerial. In some cases it was stated that 
you require a proposition and an opposition, or that a lis was necessary, or that it 
was necessary to have a right to examine, cross-examine and re-examine witnesses. 
As has often been stated, the observations in a case have to be read along with the 
facts thereof and the emphasis in the cases on these different aspects is not necessarily 
the complete or exhaustive statements pf the requirements to make a decision 
quasi-judicial or otherwise. It seems to me that the true position is that when the 
law under which the authority is making a decision, itself requires a judicial 
approach, the decision will be quasi-judicial. Prescribed forms of procedure are 
not necessary to make an inquiry judicial, provided in coming to the decision the 
well-recognised principles of approach are uired to be followed. In my 
opinion the conditions laid down by Slesser, L.J., in his judgment correctly 
bring out the distinction between a judicial or quasi-juditial decision on the one 
hand and a ministerial decision on the other. 

On behalf of the respondent it was strongly urged that even applying these 
tests the decision of the Provincial Government under section g is quasi-judicial. 
The decision whether the premises were required for a public purpose was con- 
tended not to be a matter of opinion. The power to make inquiries under sections 
10 and 12 were strongly relied upon in this connection. 


Two cases were strongly relied upon by the learned counsel for the respondent 
in support of his contention that the order in the present case was quasi-judicial. 
The first is The King v. Postmaster-General1. In t case an employee claimed 
compensation under the Workmen’s Compensation Act. The compensation was 
payable to him if the workman obtained a certificate of the certifying surgeon 
that he was suffering from the telegraphists’ cramp and was thereby disabled. 
A medical practitioner was appointed by the Secretary of State and was given 


1. (1928) 1 K.B. 291. 
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powers and duties of a certifyi n under section 4 of the relevant Act. By 
an order of the Secretary of State ¢ in pursuance of that section it was provided 
that so far as regards the post office empl the post office medical officer “ under 
whose charge the workman is placed s if authorized to act,” be substituted for 
` the certifying surgeon in cases of telegraphists’ cramp. It was the practice of the 
post office to refer all cases of such cramp to the chief medical officer of the post 
office and this reference was relied on as constituting him the substitute for the certi- 
fying surgeon under the Act and Order. The applicant suffering from telegraphists’ ~ 
cramp was on the capitation list of the local post office medical officer but in fact 
never consulted him. On her claiming compensation for telegraphists’ cramp 
the case was referred to the chief medical officer in accordance with the usual 
ice who certified that the applicant was not suffering from such cramp. It 

was held that the giving of the certificate was therefore the appropriate subject 
of proceedings by way of certiorari. In rejecting the argument that on the issue 
of such certificate no right to obtain a writ came into existence, because the certificate 
was a mere nothing as it had to be followed by another examination and inquiry, 
Lord Hewart, C.L, observed as follows ; 

“ I do not think that it was contemplated at all that the judgment of the medical referee should, 
in the smallest d be fettered or influenced by a certificate given a wholly unauthorixed person . 
and I do not think Mrs, Carmichael would be in the same tion the medical referee as that 
in which she would have been if there had been a refusal on the part of the proper officer to give her 
any certificate at all.” 
A surgeon’s certificate which gave or deprived a person of right to compensation 
was thus considered a judicial act and if the petson had no jurisdiction to give such 
a certificate a writ of certiorari was considered the proper remedy. It should be 
noticed that in this case a procedure of anguiey was provided under the Act. The 
case was under entirely different provisions of the Workmen’s Compensation Act, 
which, inter alia, gave a right of appeal against the surgeon’s decision. It may be 
further noticed that the subsequent right to obtain compensation started with the 
certificate in question and was not an independent act of the deciding authority 
having no connection or concern and not influenced by this decision. A similar 
decision in respect of the mental capacity of a boy in a school is in Rex v. Boycott 
and oikers!. In that case also the opinion of the examining doctor, which had 
to be followed by subsequent examination and inquiry, was considered subject 
to a writ of certiorari because that decision directly related to the boy and was the 
yo point for proceeding under the Detention Act and ‘the Mental Deficiency 

ct. a E ` 

Bearing in mind the important factor which distinguishes a quasi-j dicial 
decision from an administrative act, it is next necessary to find out whether the 
action of the Provincial Government permitted under section 3 of the Ordinance, 
read along with the scheme of the Ordinance isa quasi-judicial decision or an admi- 
nistrative act. Section 3 of the Ordinance permits the Provincial Government, 
if in its opinion it is necessary or expedient to do so to make an order in writing 
to requisition any land for any public purpose. Keeping aside for the moment 
the eats to the section, it is not seriously disputed that the subjective opinion of 
the Provincial Government in respect of the order of requisition is not open to chal- 
lenge by a writ of certiorari. The Ordinance has left that decision to the discretion 
of the Provincial Government and that opinion cannot be revised by another 
-authority. It appears therefore that except when mala fides are clearly proved, 
that opinion cannot be questioned. The next question is whether the require- 
ment “for any public purpose” stands on the same footing. On behalf of the 
appellant, it was argued that the opinion of the Government that it is necessary 
or expedient to pass an order of requisition, stands on the same footing as its decision 
on the public purpose. In the alternative it was urged that the two factors, vizi, 
necessity to requisition and decision about public purpose, form one composite 
opinion and. the composite decision is the subjective opinion of the Provincial 


ryt R E a 
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Government. The third alternative contention was that the decision of the Govern- 
ment about a public purpose is a fact which it has to ascertain or decide, and there- 
after the order of requisition has to follow. The decision of the Provincial Govern- 
ment as to the public purpose contains no judicial element in it. Just as the Govern- 
ment has to see that its order of requisition is not made in t of land which is 
used for public religious worship or is not in respect of lan used for a purpose 

ified by the Provincial Government in the Offcial Gazette, (as mentioned in 
tei proviso to section 3) or that the premises are vacant on the date when the notifi- 
cation is issued (as mentioned in section 4 of the Ordinance), the Government 
has to decide whether a particular object, for which it is suggested that land should 
be requisitioned, was a public purpose. 

In my opinion, this third alternative contention is clearly correet and it is 
unnecessary therefore to deal with the first two arguments. There appears nothing 
in the Grdinance to show that in arriving at its decision on this point the Provincial 
Government has to act judicially. Sections 10 and 12, which were relied upon to 
show that the decision was quasi-judicial, in my opinion, do not support the plea. 
The inquiries mentioned in those sections are only permissive and the Government 
is not obli to make them. Moreover, they do not relate to the purpose for 
which the land may be required. They are in respect of the condition of the land 
and such other matters affecting land. Every decision of the Government, followed 
by the exercise of certain power given to it by any law is not necessarily judicial 
or quasi-judicial. The words of section 3 read with the proviso, and the words of 
section 4 taken along with the scheme of the whole Ordinance, in my opinion, 
do not import into the decision of the public purpose the judicial element required 
to make the decision judicial or quasi-judicial. The decision of the Provincial 
Government about public purpose is therefore an administrative act. If the 
Government erroneously decides that fact it is open to question in a Court of law 
in a regular suit, just as its action, on its decision on the facts mentioned in the 
proviso to section 3 and in section 4, is open to question in a similar way. The 
argument that a suit may be infructuous because a notice under section 80 of the 
Code of Civil Procedure is essential and that remedy is therefore inadequate, is 
unhelpful. Inconvenience or want of adequate remedy does not create a right 
to a writ of certiorari. It is clear that such writ can be asked for if two conditions 
are fulfilled. Firstly, the decision of the authority must be judicial or quasi-judicial, 
and, secondly, the challenge must be in respect of the excess or want of jurisdiction 
of the deciding authority. Unless both those conditions are fulfilled no a: plication 
for a writ of certiorari can succeed. As, in my opinion, the decision of the Provincial 
Government about public p s¢ is not a judicial or quasi-judicial decision, there- 
is no scope for an application for a writ of certiorari. 


Having regard to my conclusion, it is not necessary to discuss the other points 
urged by the Attorney-General against the issue of a writ against the Province of 
Bombay and I pronounce no opinion on the same. ni 

The result is that the ap is allowed and the petition dismissed. The order 
of costs made by the lower Courts in favour of the respondents is cancelled. The 
respondents will pay the costs throughout. The costs of the lower Courts will be 
taxed in favour of the appellant on the terms allowed by those Courts in favour 
of the respondents. The respondent will pay the’ costs of the appeal here. The 
order of costs_against the respondents will be limited to the assets of the deceased 
come to their hands, as the original applicant has died pending these proceedings. 

‚Fazl Ali, 7.—This is, in my opinion, quite a simple case, but it has been greatly 
igs pe aaa by the citation of a mass of decisions by the parties and by an attempt 
on their part to extract from them somè principle to support their respective con- 
tentions, 


The principal question to be decided in this appeal is whether a writ of certiorari 
is available to the respondent to remove or quash an order made by the Government 
of Bombay requisitioning certain premises under section 3 of Bombay Ordinance 
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No. V of 1947. Itis well settled that a writ of certiorari can be issued only against 
inferior courts or persons or authorities who are required by law to act judicially 
or quasi-judicially, in those cases where they act in excess of their legal authority. 
Such a writ is not available to remove or correct executive or administrative acts. 
The first question therefore to be decided in this case is whether the order passed 
by the Government of Bombay requisitioning the premises in question is a judicial 
or quasi-judicial order or an executive or administrative order. 

Without going into the numerous cases cited before us, it may be safely laid 
down`that an order will be a judicial or quasi-judicial order if it is made by a Court 
or a judge, or by some person or authority who is legally bound or authorized to 
act as if he was a Court or a judge. To act as a Court or a judge necessarily involves 
giving an opportunity to the party who is to be affected by an order to make a 
representation, “making some kind of inquiry, hearing and weighing evidence, if 
any, and considering all the facts and circumstances bearing on the merits of a 
controversy, before any decision affecting the rights of one or more parties is arrived 
at. The procedure to be followed may not be as elaborate as in a Court of law 
and it may be very summary, but it must contain the essential elements of judicial 
procedure as indicated by me. In some of the cases which were cited before us 
and which have been discussed in the elaborate ju ents under appeal, an attempt 
has been made to lay down certain formuls for determining whether an order is 
a judicial or quasi-judicial order or not, but in my opinion it is safer to grasp the 
principle than to depend on the application of any formula or formule. Again, 
a large number of cases were cited to show various instances in which a person or 
Peron was or wère held to act judici or quasi-judicially, but those cases, as 

have already indicated, often obscure what may o ise be a simple question ; 
and apart from the fact that this Court is not bound to refer to cases unless it finds 
it necessary to do so, I fully share the view expressed by the Privy Council in 
Wijeyesekara v. Festing?! as to why cases decided under different enactments are often 
not very helpful. In that case, which related to a Ceylon Ordinance, one of the 
provisions o i ee te DE a ee section 3 of the 
Ordinance before us, the Privy Council observed : : 

“Reference has been made to casea dealing with similar questions arising under statutory 
enactments in India. Their Lordships do not refer to those cases because the wording of the enact- 
ment is not the same, and their discussion might, to some extent, complicate what appears to their 
Lordships to be a very simple issue.” 

Having made these observations, they proceeded to say : 

“ The whole case is decided, in the opinion of their Lordships, in the last three lines ofsection 6 
of the Ordinance.” 

In the present case also the simplest way to decide it is to try to.construe correctly 
section 3 of the Ordinance undep which this case has arisen. That section runs 
As follows : 

“Tf in the opinion of the Provincial Government it is necessary or ient to do so, the 
Provincial Government may by order in writing requisition any land for any public purpose : 

_ Provided that no land used for the purpose of public religious worship or for any purpose which 
the Provincial Government may specify by notification in the Official Gazette shall requisitioned 
under this section.” 

In construing this section, it is our first duty to enter into the mind of the 
framers of the Ordinance and look at the whole matter as they must have looked at 
it. Proceeding in this way, two things seem to me to be clear : (9 The existence 
of a public purpose is the ieaiidation of the power (or jurisdiction, if that term may 
appropriately be used with reference to an executive body) of the Provincial Govern- 
ment to requisition premises under section 3, or, as is sometimes said, it is a condition 

- precedent to the exercise of that power. t think that this aspect of the matter has 
been very lucidly summed up by Bhagwati, J., in these words : 

à “ Unless and until there was a public purpose in existence for the achievement of which they 
would exercise the power invested in them unden section g, there would be no jurisdiction at all in the 


I. (1919) A.C. 646. 
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Provincial Government to make any order for requisition of land. Itis only when that public pur- 
pose existed that the jurisdiction of the incial Government would come to be exercised and then 
and then only ‘would they be invested with the discretion of deciding whether it is n or expedi- 
ent to Feau ipa any land for the achievement of that purpose. It therefore follows that the existence 
of a public purpose is a condition precedent to the exercise of the power of isitioning invested 
eden Sener j e eaa aS mn Sree oe ha 0 eaat beoe 
constitut e sole of wha c Is, c o cxu 

they can exercise any power of requisition of land wach the ang of that section”? 

The framers of the Ordinance never intended to impose any duty on the 
Provincial Government to determine judicially whether a certain purpose is a public 
purpose or not. There are no express words in section 3 or any other section, to 
impose such a duty ; ‘nor is there anything to compel us to hold that such a duty is 
implied. A reference to section 6 of the Ordinance wherein an inquiry is specifically 

vided for with a view to assess the compensation and sections 10 and 12 under 
which the Provincial Government is empowered to obtain certain information and 
enable its officer to inspect land, show that where an inquiry or anything like an 
inquiry was intended to be made it was specifically provided for. There is however 
no provision for any inquiry being made for determining the public purpose. In- 
deed it appears to Hedat in a large majority of cases no inquiry should be neces- 
sary as the existence of a public would be self-evident or obvious, and a 
mere reference to the purpose will anyone say : This is of course a public pur- 
pose. It may be that just in a few exceptional cases, legalistic or some other 
considerations may make the position obscure, but in an Act or Ordinance which has 
to provide for prompt action and which in its day-to-day application must be 
confined to normal and not exceptional cases, the islature may not attach too 
much importance to such cases and may credit the vincial Government with 
sufficient intelligence to know before acting under the Ordinance whether a certain 
purpose is a public purpose or not. However that may be, the fact remains that there 
is nothing in the Ordinance to suggest that the public purpose is to be determined 
in a judicial way. 

In this appeal, two principal contentions, which in the view I am inclined to 
_ take are the only contentions which need be referred to, were raised in the course 

of the arguments, one on behalf of the respondent and the other on behalf of the 
appellant. The contention of the respondent was that the Provincial Government 
has to act judicially in determining the public purpose and its action is therefore 
subject to a writ of certiorari if it acts beyond its legal authority. The contention 
on behalf of the appellant is that section 3 empowers the Government to form an 
opinion on two matters: (1) whether there is a oe purpose ; and (2) whether 
it is necessary or expedient in the interests of that purpose to requisition certain, 
premises. Such being the case, the opinion of the Provincial Government on both 
these matters is final and cannot be questioned in any Court of law. 


I have said enough with regard to the first contention, but I shall add just 

a few words more. For prompt action the executive authorities have often to take 
ick decisions and it will be going too far to say that in doing so they are dis- 
danik any judicial or quasi-judicial functions. The word “ decision ” ‚in common 
parlance is more or less a neutral èxpression and it can be used with reference to 
purely executive acts as well as judicial orders. The mere fact that an executive 
authority has to decide something does not make the decision judicial. It is the 
manner in which the decision has to be arrived at which es the difference, 
Se ? As I have already 
said, there is nothing in the Ordinance to show that the Provincial Government 
has to decide the existence of a public purpose judicially or quasi-judicially. It 
is not obliged to call for or consider any objections, any inquiry or hear 
evidence, but it may proceed in its own way—ex parts, on prima [acis grounds, just 
to see that it is acting within the limits of the power granted to it. Besides the 
determination of the public per se does not affect the rights of any per- 
son. It is only when the Hharther ies is táken, namely, when the Provincial 
Government forms an opinion that it is necessary or expedient in the interests of 
public purpose to requisition certain premises that the rights of others can be said 


_— 
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to be affected. In these circumstances, I am unable to hold that-the Provincial 
Government has to act judicially or quasi-judicially under section, 3 of the 
Ordinance. 

The contention on behalf of the appellant, to which I have referred, raises 
the question as to whether, if certain premises are requisitioned by the Provinci 
Government for a non-public purpose, the matter is open to challenge in a Court 

-of law. It is well settled that where an Act or regulation commits to an executive 
authority the decision of what is necessary or expedient and that authority makes 
the decision, it is not competent to the Courts to investigate the grounds or the 
reasonableness of the decision in the absence of an allegation of bad faith. 
Therefore, ‘since the question as to whether it is necessary or expedient to acqui 

*Jand (given a public purpose) has~been left entirely to the satisfaction of the 
Provincial Government, the es formed by it, provided it is formed in good 
faith, cannot be questioned. other words, if there is a public purpose, the mere 
fact that to the Court or to any other person the requisition of the premises does not 
appear necessary or expedient in the public interest will not make the requisition 
bad. But the same cannot be said with regard to the decision of the Provincial 
Government as to the existence of a public purpose, which is the foundation of its 
power and is a condition precedent to its exercise. If the executive authority 

uisitions land under section 9 without there being any public purpose in 
existence, its action is a nullity and the position in law is as if the authority did not 
act under section 3 at all. Such being the legal position, a person whose right is 
said to have been affected can always go to a proper Court and claim a declara- 
tion that in law his right cannot be affected. Iam not prepared to subscribe to the 
view that the determination of a public purpose and the opinion formed as to the 
necessity or expediency of requisition form one psychological process and not two 
distincf and independent steps ; and therefore the rule which applies to one applies 
to the other. The correct position in my opinion is that the determination of the 
public purpose is the first step so that if the Provincial Government decided that 
there is no public purpose the second step need not follow. Besides, whereas the 
subjective opinion of the Government as to necessity or expediency is not capable 
of being accurately tested objectively, the existence of a public purpose can be 
so tested, because there are well-known definitions of public purpose and those 
definitions can form the common basis for the ascertainment of a public purpose 
by different individuals. I think that the following dictum of Lord Halsbury in 

_ Mayor, eic., of Westminster v. London and North Western Ry. Co.1 sums up the legal 

position correctly : ` 

“Where the Legislature has confided the power to a particular body with a discretion how it is 
to be used, it is beyond the power of any Court to contest that discretion. Of course, this assumes 
that the thing done is the thing which the Legislature has authorised. ~ l 

A number of cases were cited before us by milar naguags the Courts Bave beid tha te exten 
sions in other enactments which are drafted in similar the Courts have held that the existence 
or otherwise ofa public purpose is as completely left to the satisfaction of the executive authority 
as the question as to whether it is necessary or patient to acquire land.. The leading case in support 
of this proposition is Wyjspesekma v. Fecting*. decision of that case turned on the construction 
of sections 4 and 6 of Ceylon Ordinance No. 3 of 1876, which run as follows : 

tta. Whenever it shall to the Governor that land in any locality is likely to be needed 
for any public purpose, it shall be lawful for the Governor to direct the Surveyor-General or other 
officer generally or specially authorired by the Governor in this behalf, to examine such land and 
report whether the same is fitted for such purpose. 

6. The Surveyor-General or other officer as authorized as aforesaid shall then make his 
report to the Governor, whether the possession of the land is needed for the for which it 
appeared pot Ae ieee aaa ene aa And upon the receipt of such report its be lawful for the 
Cavern, with the advice of the Executive Council, to direct the Government Agent to take order 
for the acquisition of the land.” 

- It appears that the procedure prescribed by the Ordinance in the above 
sections was followed and an order was made by the Governor of Ceylon direct- 
ing the Government Agent to make an order for the acquisition of certain land 





1. (1903) A.C. 426. 2. (1919) A.C. 646. 
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for a public purpose, namely, the ee of a road. The appellant to the Privy 
Council, iio was the person whose land had been acquired, contended that the 
land was not required for any public purpose and that the direction of the Governor 
was invalid. e Privy Council repelled this contention and held that it was not 
open to the appellant to contend that the land was not needed for a public purpose. 
Lord Finlay who delivered the judgment of the Board quoted with approval a previ- 
ous decision of the Ceylon Court, Governmsni Agent v. Perera!, in which the first two 
paragraphs of the headnote run as follows : i 

“Tn the acquisition of 2 private land for a public purpose, the Governor is not bound to take 
the report of the Surveyor-General as to the fitness for such a purpose. His decision on the ques- 
tion whcther a land is needed or not for a public osc is final, and the District Court has no 
power to entertain objections to His Excellency’s decisions.” 

In my opinion, this case does not go so far as it js supposed to have gone and 
it is apt to be misunderstood and misapplied. The land was acquired there for the 
P e of making a road, and it could not have been argued that the making of a 
oad Was not a public purpose. The emphasis was on whether the land was actually 
needed or wanted for a public purpose and not on the character of the purpose and 
their Lordships held that the question whether ths land was or was not needed for a, 
public purpose had been left to the satisfaction of the executive authority. It seems 
to me that if the land had been acquired not for the purpose of making a road but 
for a purpose which was evidently not’a public purpose at all, the Courts could not 
have held that the Governor’s action in acquiring the land for a non-public purpose 
was not open to challenge. 


I do not wish to refer to cases decided. under the Land Acquisition Acts, 
such as Ezra v. The Secretary of State? and others because, apart from other things, 
as was pointed out by the Privy Council in the course of the arguments in Wijeye- 
sekara v. Festing?, the Indian Land Acquisition Acts ressly provide that the 
order of the local Government directing the acquisition of land is conclusive. 


A third class of cases are’thore arising under certain war and emergency laws, 

of which Carltona, Lidè v. Commissioners of Works and others‘ may be taken to be a 

ecimen. That case was decided under regulation 51 (1) of the Defence (General) 
tions which ran as follows : ; 

“A competent authority, if it appears to that authority to be necemary or expedient so to do 
1n the interests of the public safety, the defence of the realm or the efficient prosecution of the war, 
or for maintaining supplices and services essential to the life of the community, may take possesion 
of any land, and may give such directions as appear to the competent authority to be necessary or 

ent in connection with the taking of possession of that land.” 

In that case and other similar cases, it was held that the Parliament had com- 
pletely entrusted to the executive the discretion of deciding when it would be 
necessary or expedient to requisition land in the interests of public safety, the 
defence of the realm, etc., and therefore with that discretion if bona fide exercised 
no Court could interfere. It is clear that the relevant provisions under which those 
cases have been decided refer to matters such as interest of public safety, defence 
of the realm, efficient prosecution of the war, etc., of which the executive authorities 
alone could be the best judges. So far as these matters are concerned, it is difficult 
to lay down an objective test for determining when the conditions upon which the 
exccutive authorities are to act should be deemed to be fulfilled. Thus there is no 
true analogy between this case and the case before us. An analogy to be complete 
must rest not only on similarity of language but also on similarity of objects. In 
certain complicated or border-line cases, the Courts may find it difficult to decide 
whether a certain matter has been committed to-the judgment of the executive 
authority and made entirely dependent on its satisfaction or whether it is a condition 
precedent to the exercise of its jurisdiction or power. The line of demarcation bet- 
ween these two matters may appear to be a thin one but it has to be drawn for arriv- 
ing at a correct conclusion. ae ; 
sss Ge 

1. 7 Gey. N.LR. 313. - . (1919) A.C. A 
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As I have already stated, a petition for a writ of certiorari can succeed only if 
two conditions are fulfilled : firstly, the order to be quashed is passed by an inferior 
Court or a person or authority exercising a judicial or quasi-judicial function, and 
secondly, such Court or quasi-judicial body has acted in excess of its legal authority. 
The second element would seem to be present in this case on the concurrent find- 
ings of the three judges of the Bombay High Court which are clear and well- 
reasoned. But that does not seem to be enough for the purpose of granting a writ of 
certiorari to the respondent, since the requisitioning of the premises under section 3 
of the Ordinance was a purely administrative act and did not involve any duty to 
decide the existence of a public purpose or any other matter judicially or quasi- 
judicially. The remedy of the respondent is clearly by action and not by asking for 
a writ of certiorari. In the circumstances, the further points raised in the case do not 
callfor decision, and I agree that this appeal should be allowed. It would however 
be for the Provincial Government to consider whether in view of the findings of the 
Bombay High Court it is desirable to pursue the matter any further. 


Patanjali Sastri, F.—I that the appeal should be allowed for the reasons 
indicated in the judgment of my Lord and have nothing useful to add. 


Mahajan, 7.—I agree with the judgment which my brother Mukherjea 
proposes to deliver and wish to add some observations of my own out of respect 
for my Lord the Chief Justice from whose judgment we feel constrained to differ. 

The principal questions raised by this appeal are : 

(1) Whether the order of requisition, dated 26th February, 1948, made under 
section 3 of the Bombay Land Requisition Ordinance (Ordinance No. V of 1947) is 
a quasi-judicial order ? 

(2) Whether a writ of certiorari lies against the Government of Bombay ? 

(3) Whether the High Court has jurisdiction to issue a writ of certiorari 
against the Provincial Government ? 

(4) Whether the requisition of the said flat and its allotment to Mrs. C. 
Dayaram, a refugee from Sindh, was for a public purpose ? an 

The case of the appellant is that the said requisition order is an administra- 
tive order, hence no writ of certiorari can issue, that no writ of certiorari lies against 
the Provincial Government, that the High Court has no jurisdiction to issue a writ 
of certiorari against the Provincial Government which in law means and includes 
the Governor and that the réquisition and the allotment of the said flat to Mrs. 
C. Dayaram was for a public purpose. 

It is well settled that a writ of certiorari lies if the order complained of is either 
a judicial or a quasi-judicial order but it is not competent if the order is an adminis- 
trative or an executive order. The circumstances under which a writ of certiorari 
can be issued are succinctly stated by Atkin, L.J., in Rex v. Electricity Commissioners! 
in these terms : S 

“Whenever any body of persons having legal authority to determine questions affecting the 
rigat of subjects, and having the duty to act judicially, act in exces of their legal authority, they are 
subject to the controlling jurisdiction of the King’s Bench Division exercised in these writs.” 

It was said in Rex v. London Couniy Council? that four conditions have to be 
fulfilled before a writ of certiorari can issue,.(1) there must be a body of persons, 
(2) it must have legal authority to determine questions affecting the rights of sub- 
jects, (3) it has the duty laid upon it to act judicially, and (4) it acts in excess of its 
legal authority. . 

The learned trial Judge as well as the Judges of the Court of ap have 
not in any way departed sie these conditions. On the other hand, they have 
stood firmly by them. Mr. Justice Bhagwati, the learned trial Judge, observed 
that it is only when these conditions are fulfilled that the body of persons is 
1 
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subject to the controlling jurisdiction of the King’s Bench Division exercised in 
these writs. In the Court of appeal the learned Chief Justice said that the very 
basis and foundation of the writ is that the act complained of must be a judicial 
or a quasi-judicial act. The fundamental rules governing the writ were not 
disputed before us during the course of the arguments. ‘The real controversy 
centred round the definition of a judicial and a quasi-judicial act as distinguished 
from an administrative or a purely ministerial act. The question is where to 
draw a line which demarcates the executive or purely administrative act. from a 
quasi-judicial or a judicial act. The learned Chief Justice in the Court below 
summed up the result of the authorities on the point in these terms : 


“In the first place, a duty must be cast by the islature upon the person or persons who is or 

are empowered to act to determine or decide some fact or facts. There must also be some lis or 

ispute resulting from there being two sides to the question he has to decide. There must be a proposal 

and an opposition. It must be necessary that he should have to weigh the pros and cons before he 

can come to a conclusion. He would also have to consider facts and circumstances bearing upon the 

subject. In other words, the duty cast must not only be to determine and decide a question, but 
there must also be a duty to determine or decide that fact judicially.” 

The statement of the law seems unexceptionable, It is based on high authority. 
The classic definition of the term “ judicial ” was given by ae aJ: » in The Queen v. 
The Corporation of Dublin!, and this definition is in these terms 

“ It is established that the writ of certior@i docs not lie to remove an order merely ministerial, 
such ata warrant, but it lies to remove and adjudicate upon the validity of acts judicial. In this 
connection the term ‘judicial’ does not necessarily mean acts of a judge or legal tribunal sitting 
for the determination of matters of law, but for the purpose of this question a judicial act seems to be 
an act done by competent authority, upon consideration of facts and circumstances, and imposing 
liability or affecting the rights of others. 

These observations of May, C.J., were quoted by Lord Atkinson in Frome 
United Breweries v. Bath Justices? as “ one of the best definitions of a judicial act as 
distinguished from an administrative act”. They seem to have been approved by 
Lord Greene, M.R., in Rex v. Archbishop of Canterbury?, In Rex v. Woodhouse‘, 
Lord Fletcher Moulton, L.J., observed as follows : 


“The term ‘judicial act’ is used in contrast with purely ministerial acts. To these latter the 

of cerhoran does not apply, as for instance to the issue of a warrant to enforce a rate, even 

though the rate is one which could itself be questioned by certiorari. In short, there must be the oxer- 
clec of some right or duty in order to provide scope for a writ of eertiorari at common Jaw.” 


In Fuggilal Kamlapat v. The Collector of Bombay®, Bhagwati, J., after a considera- 
tion of a number of English authorities reached the conclusion that the phrase 
“ judicial act” must be taken in a very wide sense ee See acts that would 
not ordinarily be termed judicial. Thecases tited at th y bear out this 
conclusion. Reference may be made to The King v. Postmaster General*, where it 
was held that the giving of a certificate-by a medical man was of the nature of a 
judicial, act, and that the certificate was a proper object of proceedings by way of 
certiorari. By the effect of section 1, sub-section (1) (1) of the Workmen’s Compen- 
sation Act, 1925, and an order extending its provisions to include telegraphists’ 
cramp, a post office workman obtaining the certificate of the certifying surgeon that 
he was suffering from that complaint and was thereby disabled, was entitled to 
com tion. By section 44, mibsecton (3), a medical practitioner appointed by 
the Secretary of State was given the powers and duties of a certifying surgeon. An 
order made by the Secretary of State in pursuance of that sub-section provided 
that so far as regards post office enfployees the post office medical officer under 
whose charge the workman wag placed shall, if authorised to act, be substituted 
for the certifying surgeon in cases of tel ‘aphists’ cramp. It was the practice of 





the post office to refer all cases of telegra ’ cramp to the Chief Medical Officer 
of the post office and this reference was relied on as constitu ae the substitute 
for the certifying surgeon under the above sub-section and o The applicant 
1. (1878) 2 LR. Ir. 971. 4 
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in that case claimed compensation for telegraphists’ cramp and the .case was 
referred to the Chief Medical Officer in accordance with the usual practice. He 
certified that she was not suffering from telegraphists’ cramp. It was the giving of 
this certificate that was treated in the nature T judicial act.` Lord Hewart, G.J., 
observed as follows : 


“ There was a moment in this case when it was argued that the document was of such a kind as 
not to be proper for the writ of certiormi. But I am satisfied, when I look at the part which a certifi- 
cate of this nature must play in the making ofany claim for compensation by a post office worker 
suffering from telegraphists’ cramp, that the certificate of the certifying surgeon is of the nature of a 
judicial act, and is a fit subject for certionan.” : 

In Rex v. Boycott}, certification as to mental deficiency of a boy was held to be 
a quasi-judicial act within the mischief of the remedy of certiorari. By section 31 of 
the Mental Deficiency Act, 1913, it is provided that in case of doubt whether a child 
is or is not capable o gigas: heri: from instruction in a special school or class, 

- or whether his retention in such school or class would be detrimental to the interests 
of the other children, the matter shall be determined by the board of Education. A 
certificate that the boy was incapable by reason of mental defect, of receiving further 
benefit from instruction in a special school or class and was an imbecile was issued 
by the medical officer. The father of the boy moved for an order of certiorari to 
remove and quash the certificate. Lord Hewart, C.J., in issuing the writ made the 
following observations : . 

“(In my opinion, on the facts of this case, this certificate of October 5, 1938, created in the way 
1a which we ow that it was created, purported to be and to look like the decision ofa quasi-judicial 
authority.” 

Reliance was placed on the observations of Atkin, L.J., in Rex v. Electricity 
Commissioners *. 

In The King v. The London County Council, a writ of certiorari was issued to 
the London County Council who had exercised the power to grant a licence under - 
the Cinematograph Act, 1o ae tae given permission to open the premises on a 
Sunday under the Sunday O ce Act, 1780. By section 2, sub-section (1) of 
the Cinematograph Act, 1909, it was provided that a county council may grant 
licences to persons to use premises for the exhibition of pictures or other optical 
effects by means of a OA on such conditions and under such restrictions 
as the council ay determine. e council had also power to modify or waive any 
of the conditions or restrictions attached by the council to the licence. Section 1 of: 
the Sunday Observance Act, 1780, provided that any house, room or other place 
which shall be opened or used for public entertainment or amusement upon any 
part of the Lord’s Day called Sunday, and to which persons shall be admjtted by the 
payment of money, shall be d a disorderly house. A company applied for a 
licence to open and use premises for cinematograph entertainments and also for 
permission to open the premises for such purposes on Sundays, Christmas Day and 
Good Friday. In compliance with this application the County Council made an 
order accordingly provided a sum of £35 was paid to charity in respect of each 
Sunday, Christmas Day or Good Friday. Suton, L.J., in issuing the writ made the 
following observations : . , 

“It is quite ċlear that every ing of magistrates or confirming’ authorities in -granting 
new or renewing old licences is in the nature of a Court, excess of jurisdiction in which can be dealt 
with by the writ of certiorars ; and the procedure in granting licences under the Cinema ph Act, 
and i consequential thereon, appear to me to stand exactly on the same foo as the 
proceedings of magistrates or confirming authorities dealing with licences for public houses, When 
the question is, on what terms and condition shou a licence be granted, and ttich the committte 
proceeds to require that notice of the proposal shall te given, and to hear the applicant and his oppo- 
nents, and to take evidence, the proceeding seems to me to be exactly that ore tribunal which the 
King’s Bench Division, by the writ of certioraii, restrains within its jurisdiction.” 

Slesser, L.J., in the same case discussed this‘ matter at some length and in 
the concluding portion of the judgment made the following observations : 


1, (1999) 2 K.B. 651. 3. (1931) a K.B. 215. 
2. (1924) 1 K.B. 171. 
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“The authority is clearly given by the section to grant the licences, and I have pointed 
out how it aflects the rights of the subject. But the third question is the one whith was most strenu- 
ously debated in the ent before us: Are the Counc! under a duty to act judicially? It is 
said that what Bas here boen done m usta judicial or NOT ak act ofan admis tive y having 
judicial duties to perform, but is in substance an administrative act for the review of which the writ of 
certiorari is not appropriate. I am unable to distinguish in principle between the application fora 
licence under the Cinematograph Act, 1909, and an application made with regard to a licence for a 
public house, which for many years, as to the Confirming authority, and later, as to the whole pro- 
ceedings, has been held to be a judicial act. It was suggested, so ar as I understood the argument 
which attempts to differentiate this application from an applicanon for a public house licence, that 
there is not provided in terms in section 2 any provision for opposition ; and that is periectiy true. 
There is an obligation to notify the police, but ihote is not in terms thero any provision for dealing 
with opposition, though the Coúnty Council have made an elaborate code under which opposition 
may be heard. I have examined other statutes which similarly contain powers to t licences, 
but do not in terms mention o ition, and I find thatin one, atany rate, the action of he magistrates 
was treated as a judicial act, sibough the statute contained no express on for opposition . . . 
Reg v. Jushcæes of Walsall! is an authority that where, on the face of it, it appears that a 
licence is to be granted to certain persons and not to others, conferring upon them certain rights and 
obligations, the mere fact that a statute does not in terma ravine for opposition to be heard, does 
not any the less make the duty of the magistrates a judicial duty and therefore it is clear that they 
were acting or rting to act judidally in hearing this application, assuming that it was an appli- 
cation, to modify the licence. cours¢, as was pointed out Greer, L.J., in the course of the argu- 
ment, unless the body was usurping a jurisdiction or acting contrary to their juridical powers, it would 
nat Ke necemary to haves catotant etall; and to argue that, because they have gone beyond their 
powers, therefore certiorari would not lie, would be to defeat the whole purpose of the writ. But the 

ation is, have they purported under the statute, and have they a duty under’ the statute, to per- 
orm a judicial function in hearing applicationsfor these, licences? In my opinion they setiainty 
have.” 

The learned Attorney-General cited the case of Franklin v. Minister of Town and 
Country Planning’, for the proposition that the mere cirtumstance that an enquiry may 
have to be made publicly and objections may have to be heard of persons affected 
does not necessarily convert the act into a judicial or quasi-judicial act. That case 
related to the functions of a Minister under the Town and Country Planning Act and 
the New Towns Act, 1946. Lord Thankerton made the following observations : 


“In my opinn no judicial or quasi-judicial duty was imposed on the ent, and any 
reference to judicial uty, or bias, is irrelevant in the present case. The t’s duties under 
section 1 of the Act and Schedule 1 thereto, are in my opinion purely administrative, but the Act 
prescribes certain methods of or steps in, discharge of that duty, It is obvious that, before making 
the draft order, which must contain a definite proposal to designate the area concerned as the site 
of a new town, the respondent must have made Jabat inquiry into the matter and have consulted 

. any local authorities who appear to him to be concerned, and ‘obviously other departments of the 
Government, such as the Ministry of Health, would naturally require to be consulted. It would 
seem, accordingly, that the respondent was required to satisfy himself that it was a sound scheme 
before he took the serious step of issuing a draft order. It seems clear also, that the purpose of inviting 
objections, and, where they are not withdrawn, of having a public inquiry, to be held by someone 
other than the respondent, to whom that person reports, was for the further information of the respon- 
dent, in order to the final consideration of the soundness of the scheme of the designation ; and it ix 
important to note that tac deve opment of the sito after the order is made, is primarily the uty of the 
development., ration established under section 2 of the Act. I am of opinion that no judicial 
duty is laid on the respondent in discharge of these statutory duties, and that the only question is 
whether he has complied with the statutory directions to appoint a person to hold the public inquiry, 
and to consider that person’s report.” 

In view of these authorities all that can be said is that there is an in- 
definable, yet an appreciable, difference between the Song of an executive 
or administrative act and a judicial or a quasi-judicial act. e question, how- 
ever, whether an act is a purely ministerial or a judicial one depends on the 
facts and circumstances of each case. As observed by my brother Das in In re 
Banwarilal Roy*, the question whether an act is a judicial or a quasi-judicial 
one ora purely executive act at sia on the terms of the particular rule, the nature, 
scope and effect of the particular power in exercise of which the act may be done. 
In the actual application of the abstract propositions to the circumstances of diff- 
erent cases the exercise of jurisdiction to issue a writ of certiorari varies according to 
the foot of the Chancellor. 
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The question therefore for decision in this case is whether the Government 
is a body of persons having legal authority to determine questions affecting the 
rights of subjects, and secondly, to the extent to which it has and in performing 
that duty has it the duty to act judicially. In my opinion, the position-and duties 
of the Government under the Bombay d Acquisition Ordinance are such that 
it satisfies both the tests. It is a body of persons having legal authority to determine 

uestions affecting the rights of subjects and I think its duty is to act judicially. 
t cannot arrive at its determination on a mental process of its own. 

An examination of the provisions of this Ordinance shows that before the 
Government forms the opinion that it is necessary and expedient to requisition 
any land it has to determine the following questions of fact and law— 


(1) whether the land is required for a public purpose ; 


E (2) whether ares land, the subject-matter of the requisition is being used for 
public as worship ; z 


j (3) whether the land which it is intended to requisition is being used for 
a purpose which the Provincial Government has specified by a notification ; and 


(4) whether the premises are vacant premises. 


All these questions are mixed questions of law and fact. No precise 
definition of the phrase “ public purpose”? can be attempted and none has been 
given in judicial decisions. It wa%, however, observed in Hamabai Premjes Petit v. 
Secretary of State for India! that in order to constitute a “ public purpose ” in taking 
land it is not necessary that the land when taken is to be made available to the 
public at large, but that it includes a purpose, that is an object in which 
the general interest of the community as opposed to the particular interest 
of the individuals is directly and vitally concerned. Ii was said in that case 
that prima facie the Government are good judges of the question whether the pur- 
‘pose is one in which the general interests of the community is concerned 
but that they are not absolute judges, that is, they cannot say “ I desire it, therefore 
I order it”. Under the proviso the question whether the land is being used for 
public religious worship is again a matter which involves difficult questions of 
fact atid law and the determination of these questions may seriously affect legal 
rights of worshippers, trustees and other people interested in a place of worship. 
Similarly the question whether the premises are vacant is a matter that has to 
determined in view of the definition of “ vacant premises’? given in section 4. It 
involves the determination of the question whether the vacancy was caused by the 
termination of a tenancy, or by the eviction of a tenant, or by the release of the pre- 
mises from requisition, etc. A duty has been cast on the landlord to give information 
ofthe vacancy ofa premisesto Governmert and any failure in the performance of 
that duty is punishable under thelaw. The determination by the Government that: 
certain property isrequired for a public purpose and therefore in its opinion it should 
be requisitioned entitles the person whose premises are requisitioned to a right to 
compensation which has to be determined admittedly in a judicial manner under 
the provisions of the Act. The point therefore arises whether it was intended by the 
provisions of the order: that all these questions of fact and law which have to be 
determined before Government forms an opinion as to the expediency or necessity 
ef requisitioning certain premises, were to be subjectively determined and the 
rights of persons were to be affected merely on the opinion of the Government ; 
or whether ihe determination was intended to be of a judicial or quasi-judicial 
nature ; in other words, whether the determination of these important questions has 
to be in the infinite mind of the Government or is in the truth of the facts thema 
selves. Are these questions to be determined by the mental operations or the 
igiosyncracy of the officers of Government or does their determination depend. on 
existence of material facts? If the decision of all the questions is to be arrived at 
by a subjective process, then there can be no doubt that the act of the Government 
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in making the requisition will be a purely ministerial act and will not fall within tho 
tnischief of the writ ; if, on the other hand, these questiens of fact and law have to 
bé determined objectively, then the inference is irresistible that the determination 
Will be of a'judicial nature. The method and manner of reaching it will be a judicial 
process. It will consider a proposition and an. opposition; both sides of the 
question will have to be considered, i.s., the Government’s point of view as well 
as the point of view of the person affected and the determination would only be 
reached on a consideration of facts and circumstances. The line of approach 
in the matter is, does section 3 of the Ordinance contemplate a thinking on the 
part of the Government that the place is not being used for the purpose of public 
religious worship, or does it contemplate a finding on facts that the place 
is not a place of public worship. As stated by Lord Atkin in Liseeidee Vv. 
Sir John Andersont, does the Ordinance contemplate a case of thinking that 
a person has a broken ankle and not a case of his really having a broken ankle? 
Similarly, can it be said that section 4 contemplates merely a vacancy in the mind of 
the Government, not a vacancy in fact as a real thing. After a consideration 
of the matter I have no hesitation in holding that these questions are not questions 
for the mere determination of the Government subjectively by its own opinion but 
are matters of determination objectively. That being so, the determination of these 
estions depends on materials which the Government have sufficient power to call 

r under the Ordinance. It is not only the duty of the Government to determine 
these questions but its duty is to determine them in a judicial manner, that is, by 
hearing any opposition to the proposal and by placing its determination on some 
materials which ‘it has called for under the provisions of section 10 or 12 of the 
Ordinance. The determination affects aR rights of persons as to property, it 
affects rights of worship and any such determination may entail serious conses 
uences. The case of The King v. Bradford? furnishes an apposite illustration. In 
t case authority was gi to take materials for a period of five years from a 
certain enclosed, land which in the opinion of the High Court was a park. It was 
held that the justices could not by wrongly deciding that the land was not a park 
give themselves jurisdiction in the matter. In my opinion, the Government by 
wrongly deciding that the place is not a pete of Dablic worship cannot acquire 
jurisdiction for requisitioning the land. Similarly they cannot by describing 2. 
private as a public purpose acquire jurisdiction to make an order of isi- 
tion. e Ordinance contemplates the making of necessary enquiries and enabling 
provisions have been made in it for facilitating them. It seems that a duty is cast 
on Government before reaching its decision on such important matters to make 
enquiries and hear persons concerned. Though no express provision exists that 
objections have to be heard, the power given under section 12 to make enquiries 
from the person occupying the premises or owning them show that no sooner 
enquiries are made all that a person has to say on the matter will be said and heard, 


_ For the reasons given above I cannot accede to the contention of the learned 
Attorney-General as to the construction of section 3 of the Ordinance when he says 
that it means that the determination of “ public purpose ” is a matter which rests in 
the opinion of the Government alone and that the decision of the facts mentioned in 
the proviso also’ depends on that opinion. I cannot also agree in the contention 
that even if these matters required determination objectively, they can be so deter- 
mined by making administrative enquiries and without ET ns concerned, 
In my judgment the learned trial Judge as well as the Judges o Court of appeal 
reached-a correct decision in this case which is a case on the border line and I do not 
think that there are any substantial grounds for reversing their well-considered 
decision. : 


As regards the second question, I have no hesitation in holding that a writ of 
certiorari lies against the Government of Bombay. Section 306 read with section 
176 of the Government of India Act, 1935, expressly preserves the right to sue in all 
cases where such a right could be exercised as against the East India Company. The 





1. (1942) A.C. 206. a. (1908) 1 K.B. 365. © 
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learned Attorney-General argued that the section was confined to suits and to 
actions and did nót cover the case of a writ of certiorari. It wassaid that there is 
no power to issue a command: to the Sovereign. My simple answer is that the 
Provincial Government is not the sovereign and that the Government of India Act 
expressly says that there is a right to sue the Province. The expression “sue” 
means “the enforcement of a claim or a civil right ee means of legal proceedings.” 
When a right is in jeopardy, then any Poetae tha t can be adopted to put it 
out of jeopardy fall within the expression “sue”. Any remedy that can'be taken 
to’ vindicate the right is included oe the expression. A writ of certiorari there- 
fore falls within the expression ’ used in section 176 of the Government of 
India Act, 1935, and the remedy cherciire’ is within the express terms of the statute. 
The immunity granted by section 06 is to the Governor and not to the Pro- 
vince. It was ed that the word “ Governor” in the section is synonymous 
with “‘ Provincial ent ” by reason of the definition of the phrase “‘ Provincial 
Government ” given in section 46 (3) of the General Clauses Act. In my opinion 
this definition cannot affect the interpretation ef the Government of India Act. In 
that Act the Provincial Government and the Governor have been used in two differ- 
ent senses and not in one sense. Immunity from suits is given to the Governor and 
not tó the Provincial Government, though the Governor may be one of the important 
component parts of the Provincial Government. Reference in this connection was 
made to the East India Company Act, 1780 (21 Geo. 3, c. vii) and to various statutes 
woe eventually culminated in sections 306 and 176 of the Government of India 
Act, 1935 On the basis of the Act of 1780 it was contended that the High Court had 


ction to issue a writ the Governor. That statute, however, didnot 
pee ibit the issue'of a writ against the East India ee . On the other hand, 
there are cases which show that such writs were bei against the East India 


Company. Inmyopinion the matter has to be deci oda exclusively under the terms 
of the Government of India Act, 1935, and not on the terms of any repealed statute. 
Clauses 4 and 13 of the Charter of the Supreme Court ve the power to issue a writ 
of certiorari to the High Court against the East India Copan and the same juris- 
diction has been kept alive by the Government of India Act, 1935. Reference 
was made to a number of Madras cases but, in my opinion, those cases have not | 
been correctly decided inasmuch as they have placed the Governor on the same“ 
footing as the Provincial Government by a process of reasoning which to my mind 
is not correct. 

On the merits of the case whether the land in the present case was required 
for a public purpose, there is a concurrent finding of fact to the effect that the 
object of this requisition was to benefit an individual and no PoS E was 
involved in it. t being so, the writ was in iny opinion properly issued in this 
case and the appeal is without force. I would accordingly dismiss it with césts, 

eee Jj.—This appeal is on behalf of the Province of Bombay and is 

t of an ap te bench of the Bombay Court 

acne of weet Chaal Gy and Tendolkar, J.) dated 4th January, 1949, by which 
the learned Judges ae an order of Bhagawati, J., dated 27th September, ANY in 
so far as it granted a writ of certiorari, for bringing up and quashing a requisition 
order made by the Provincial Government under section 3 of the Bombay Land 
Requisitioning Ordinance (V of 1947). There is not much controversy about the 
facts of the case which lie within a short compass. The requisition order was made 
by the Province of Bombay on 26th February, 1948, in respect of the first floor of a 
building known as “ Paradise” situated at 22, Warden Road, Mahalakshmi, 
Bombay. ‘The entire building is owned by one Dr. M. B. Vakil, and one Abdul 
Hamid was in ag ation of the first floor as a tenant under Dr. Vakil, prior to gth 
anuary, 1948. Abdul Hamid intended to go to Pakistan and was'in look out 
or some premises at Karachi where he might reside and carry on business. The 
titioner Khusal Das, who was the main respondent in this appeal and is now , 
dead ead and representtd by his heirs, was a refugee from Karachi where he owned a ` 
worth more than Rs. 50,000 and also a running business in which a 

Seti ole sum of money was invested. On 29th January, 1948, there was an 


~ 
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agreement entered into by and between Abdul Hamid on the one hand, and the 
pone Khusal Das, his son Gobind Ram and his brother’s daughter’s son 
d on the other, by which the former assigned to the latter his tenancy 
right in the first floor of the Paradise in exchange of his getting a leasehold interest 
in the petitioner’s Bungalow at Karachi. There were other terms of this trans- 
action which are not relevant for our present p . The petitioner went into 
ion of the flat on 4th February, 1948. On 26th February, 1948, the Govern: 
ment of Bombay issued an order requisitioning the flat, the order being made under 
section 3 of the Bombay Rand Requmisonms Online: (Ordinance No. V of 1947) 
‘which came into force on and from the 4th of December, 1947. The order was 
signed by Mr. P. L. Rao as Secretary to the Government of Poer, Health and 
Local Government Department. On the same day a letter was addressed by 
Mr. Rao to Dr. Vakil intimating to him that the said flat had been requisitioned 
as copy of the Requisition Order enclosed therewith and that Government 
had alloted the flat to one Mrs. C. Dayaram.at a rental of Rs. 85 per month. 
Mrs. Dayaram, it may be mentioned here, was also a refugee from Sind. On 
27th February, 1948, a further order was passed under the signature of Mr. Rao 
authorising one wani, an tor in the Health and ‘Local Government 
Department of the Government of Bombay, to. take possession of the requisitioned 
flat under the provision cf section g of the Requisitioning Ordinance. On 4th 
March; 1948, the petitioner Khusal Das filed an application in the Original Side 
of the Bombay High Court penne P. L. Rao, Secretary to the Government of 
Bombay as party respondent alleging that the order of requisition was illegal and 
altra vires on various grounds and praying for writs of certiorari, prohibition and an 
order under section 45 of the Specific Relief Act against the respondent. On 
this application, an interim injunction was ted by Coyajec, J., restraining the 
Government from obtaining roa of the flat. By a subsequent amendment 
of the petition the Province o bay as well as Mr. G. D. Vartak, the Minister- 
in of the Health and Local Government Department were added as parties 
respondents. A large number of defences were taken by the respondents in answer 
to the prayers of the petitioner. It was contended inter alia that the orders made 
under the Ordinance were not judicial or quasi-judicial orders, but executive 
orders made by the Province of Bombay and no writs of certiorari or prohibition 
would lie against orders of this description. On behalf of Mr. Rao it was 
that he did‘not make any order himself and had merely authenticated and signed 
the orders in accordance with the provisions of section 59 (2) of the Government 
of India Act. As regards the Province of Bombay a point was taken that no writ 
could be issued inst the Provincial Government which meant and included 
the Governor of the Province, he being immune from all proceedings in, and 
processes from any Court of India under section 306 of the Government of India 
Act. The Minister respondent, it was said, was not personally responsible for the 
orders or for the consequences thereof under the Constitution. It was contended 
further that the requisition of the flat, and the allotment of it to Mrs. Dayaram 
were for public purpose. The petition was heard by Bhagawati, J., who over- 
ruled all the contentions of the respondents and granted the petitioner’s prayer. 
Writs of certiorari and prohibition were directed to be issued against all the 
respondents and there were also orders of mandamus granted against respondents 
other than the Province of Bombay. inst this decision an appeal was taken 
. to the appeal bench of the High Court (being Appeal No. 65 of 1948) and the 
appeal was heard by Chagla, C.J. and Tendolkar, J. By their judgment dated 
4th January, 1949, the learned Judges allowed the appeal in favour of the two 
respondents other than the Province of Bombay and set aside the orders made 
against them. They affirmed however the judgment of Bhagawati, J., so far as it 
related to the Province of Bombay, and maintained the writ of certiorari issued 
against it. The Province of Bombay has now come up on appeal to this Court. 


The learned Attorney-General who appeared in support of the appeal con- 
tended before ys, that having regard to the provisions of the Ordinance under 
which the requisition order was made no writ of certiorari would be at all available 
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in ldw. It has been argued in the first place that the order complained of is a 

inisterial or inistrative order which does not involve exercise of any judicial 
or quasi-judicial function and to a purely administrative order of this character 
no writ of certiorari lics. It is argued im the alternative that aang at the 
Provincial ‘Government has any semi-judicial function to exercise w. making 
an order under section 3 of the Ordinance, the question as to whether the requisition 
was for a public purpose or not, was a question of fact which the Provincial 
Government was competent to entertain’ and decide, under the terms of the 
Ordinance itself, and no writ of certiorari would lie to bring up an order of the 
Provincial Goverhment on the ground that its decision on this point was erroneous 
or unsound. Lastly, it is contended that the Provincial Government is immune 
from all Court processes and no writ of certiorari could be issued to it. 


- The first and the second points are really inter-connected, and I may have 
to discuss them together. They raise questions of considerable nicety and general 
importance, and we had arguments of the most elaborate character advanced 
on them by the learned counsel on both sides. 


The first and the mbst important point for our consideration is whether the 
act of requisition against which the writ of certiorari has been issued by the High 
Court is a judicial or an administrative act. It is not disputed that the writ does 
not li¢ to remove an act which is purely ministerial. It can be availed of only 
to remove and adjudicate on the validity of judicial acts.1 To ascertain the exact 
connotation of the expression “‘ judicial act 
writ of certiorari and to determine whether the act complained of in the present 
case is a-judicial act or not it would be necessary and convenient to set out briefly 
how the jaw on the point as developed by the Courts in England stands at present. 
A writ of certiorari like the writ of prohibition is a-judicial writ of antiquity and it is 
the ordinary process by which the Court of King’s Bench Division exercises control 
over the acts of bodies vested with inferior jurisdiction. The writ is intended to 


> in connection with the issuing ofa - 


- 


bring up before the High Court the records of proceedings or determinations of . 


inferior tribunals and to quash them if the tribunals are found to have acted in 
excess of their jurisdiction. - Bos 

It is well settled that the writ is not limited to bringing up the acts of bodies 
that are ordinarily considered to be Courts. 4 

“The procedure of certiorari '’ as has been observed by Fletcher Moulton, L.J., in Rex v. Woodhouse®™ 
“applies in many cases in which the body whose acts are criticised would not ordinarily be called m 
‘Court’ nor would its acts be ordinarily termed judicial acts, The true view of the limitation would 
seem to be that the term ‘judicial act’ is used in contrast with purely ministerial acts. To these 
latter the process of certiorari does not apply, as for instance to the issue of a warrant to enforce m 
rate, even though the rate is one which could iiself be questioned by certiorari . In short there must be 
Toe rerea olone EROE duty soderide in order to prove eee dOr ea certiorari at common 

There can be no doubt that originally the. writ of certiorari was issued only 
to inferior Courts using the word ‘ Court’ in its ordinary sense. As bodies of 
various types and denominations exercising stmi-judicial functions tame to be 
introduced, the writ was extended to-these bodies also. There is a long line 
of decided cases showing that the writ of certiorari has been issued to rating 
authorities, licensing Justices, Electricity Commissioners, the Board of Education, 
the General Medical Council, the Inns of Court, Assessment Committees, the 
Commissioner of Taxation and various other authorities who could be regarded 
“as rming some sort of judicial or semi-judicial function though they have no 
authority to try cases, or pass judgments in the proper sense of the word.? It 
would be interesting to note that in King v. Postmaster-General*, a writ of certiorari 
was issued to-quash a disablement certificate granted by the Chief Medical 
Officer of the t Office on the ground that he was not the certifying surgeon 





1. Per May, C.J., in Reg. v. Dublin Cerporation, gdu u, Haubur’s Laws of England (and 
(1878) L.R. 2 Ir. 971 at p. 376. tion), Vol. 26, p. 284. 
2. (1908) 2 K.B. 501 at P. 595. 4 (1928) 1 KB. agr. * 
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under the Workmen’s Compensation Act, 1925, and the grantiag of a certificate 
was held to be a judicial act. In Rex v. Boycott, one Russel Keanely. moved on 
behalf of his infant son Stanley for an order of certiorari to remove and quash a 
medical certificate granted by the respondent to the effect that Stanley was in- 
. Capable by reason of mental defect of receiving benefit from instruction in special 

l under section 56 of the Education Act, and two other connected docu- 
ments. The Court was of opinion that as doubts did arise as to whether the boy 
was ineducable, it was a proper case to be determined: by the Board of Education 
under section g1, It was held in these circumstances that the three documents 
which were parts and parcel of one and the same transaction constituted the deter- 
mination of a quasi-judicial authority, and “exhibited all the mischief which a 
writ of certiorari was intended and well fitted to correct.” The result was that 
all the three documents were directed to be brought up and quashed. Even a 
report made by a Chief Gas Examiner has been removed and quashed by a writ 
of certiorari*, i . 

In the words of Banks, L.J., the course of development of law on the subject 
demonstrates what has been the boast of English Common Law that it will, whenever 
possible and where necessary, apply existing principles to new set of circum- 
stances? ; and it was in very ‘general terms that opinion was expressed in Rex v. 
Inhabitants of Glamorgaashire* that the Court would examine the proceedings of all 
jurisdictions erected by Acts of Parliament and if under pretence of such ‘an Act 
they proceeded to encroach jurisdiction to themselves greater than the Act warrants, 
the Court would send a certiorari to them to have their proceedings returned to the 
Court to the end that the Court might see that they keep themselves within their 
jurisdiction, and if they exceed it, to restrain them. 

The whole law on the subject relating to issuing of writs of certiorari was thus 
summed up by Atkin, L.J., in Rex v. Electricity Commissioners®: 

“ Wherever any body of persons ha ‘authority to determine questions affecting 
rigita of subjects, Bil parar he dey wre al act in excess of their legal aged E ace 
subjecrto the controlling jurmdiction of the King’s Bench Division exercised in these writs.” 

This statement of law has been affirmed and reiterated in various cases 
since then® and its correctness has never been questioned. But un tionable 
though the statement is, it does not by itself afford any assistance in solving the 
real difficulty that arises in cases of this description. It postulates the existence 
ofa duty in the authority to decide judicially, but it does not enumerate or give 
any indication of the circumstances under which such duty ahall’be held to .be 
imposed, It has been pointed out very rightly by my learned brother Das, J., in 
a recent Calcutta case’ that of the four elements involved in the proposition of law 
enunciated by Lord Atkin, three may be present in an administrative or executive 
act as well, : f i 

A valid executive act undoubtedly presupposes the existence of a legal autho- 
Tity in the officer or department to do the act. Such executive acts may and in fact 
do .affect the rights of subjects. Gases are also not infrequent where an executive 
authority transgresses the Yimits of its jurisdiction, and acts in excess of its powers. 
-Yet, it is not disputed that no writ of certiorari can be issued to restrain or invalidate 
such executive acts. As was observed by Lord Hewart, C.J., in Rex v. Legislatios 
Committe of the Ghurch Assembly’, “in order that a body may satisfy the required 
test, it is not enough that it should have legal authority to determine questions 
affecting the rights of subjects, there must be superadded to that characteristic the 
further characteristic that the body has the duty to act judicially.” The material 
points for consideration therefore are what is the trué criterion of a judicial act, 
ee 


1 (1939) 2 K.B. 65t. 6. Vide R. v. North Worcestershire Assessment 
a. Rv. Lorden County Council, 11 T.L.R. 337. Committ, (1929) 2 K.B. 397 at pp. 405-6; R. v. 
E Vide Rex v. Electricity Commissioners, (1924) London Corrty Council, (1931) a KÈ ace, 

1 K.B. 171 at p. 192. . Inre Benwarlal, (1944) 48 CW.N. 766. 
4 Ild. Raym. 580. (1928) 1 K.B. 411 at p. 415. 

5. (1924) 1 K.B. 171 atp. 205. $ 
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‘and how it is to be ascertained whether `an authority is bound to act judicially 
in a particular matter or not. i 


It is said that one of the best definitions of a judicial act, as distinguished from 
an administrative act is that given by May, C.J., in the Irish case of Reg v. Dublin 
Corporation!. The question raised in that case was whether a borough rate levied 
by a Corporation was illegal or not. It was found that the borough fund of the 

. Corporation was otherwise sufficient for all legitimate purposes, but it was rendered 
insufficient by reason of certain illegal payments made out of it. To make up 
the deficiency, the Corporation levied a borough rate, the legality of which was . 
chall and writ of certiorari was prayed for to quash all the orders and resolu- 
tions of the Corporation in connection with the imposition of the rate. The writ 
was granted May, C.J., while discussing àn his judgment the meaning of the 
expression ‘ judicial act’ observed as follows : 

“ In this connection the term ‘judicial’ does not necessarily mcan acts of a Judge or | 
tribunal sitting for the determination of matters of law, but for of this question, a judi 
eae te te an act done by competent authority upon consideration of facts and circumstances 
and imposing liability or affecting the rights of others. And if there be a body empowered by law 
to ire into facts, make estimates to impose a rate on a district, it would seem to me that the 
acts of such a body involving such consequence would be judicial acts.” 

_ This definition was approved by Palles, C.B., in Re Local Government Board : 
Eo wr Kensington Commissioners, and was quoted in extenso by Lord Atkinson 
in Krome United Breweries Company v. Bath Fustices?. ; : 

In the passage quoted above, the learned Chief Justice really describes what 
may be called the judicial process. There cannot indeed be a judicial act which 
does not create rights or impose obligations ; but an act, as has been already 
pointed out is not necessarily judicial because it affects the rights of subjects. Every 
judicial act presupposes the application of judicial process. There is a well-marked 
distinction between forming a personal or private opinion about a matter, and 
determinin ng it judicially. In the performance of an executive act, the authority 
has certainly to apply fis mind to the materials before him ; but the opinion he 
forms is a purely subjective matter which depends entirely upon his state of mind. 
It is of course necessary that he must act in good faith, and if it is established that 
he was not influenced by any extrancous-consideration, there is nothing further to- 
be said about it.’ In a judicial proceeding, on the other hand, the process or method 
of application is different. r D , t 

“¢ The judicial process involves the application of a body of rules or principles by the technique 
of a particular ological méthod.” 4 ; ; He bala 
It involves a p and an opposition, and arriving at a decision upon the same or 
consideration of facts and circumstances according to the rules of reason and 
justice.” It is not necessary that the strict rules of evidence should be followed ; 
the procedure for investigation of facts or for reception of evidence may vary 
actdrding to the requirements of a particular case. There need not be any hard 
and fast rule on such matters, but the decision which the authority arrives at, must 
not be his ‘ subjective,’ ‘personal’ or ‘private’ opinion. It must be something 
which conforms to an objective standard or criterion laid down or recognised 
law, and the soundness or otherwise of the determination must be capable of 
being tested by the same external standard. 


This is the essence of a judicial function which differentiates it from an 
administrative function ; and whether an authority is required to exercise one kind 
_ of function of the other depends entirely upon the provisions of the particular 
enactment. Where the statute itself is clear on this point, no difficulty is likely to 
arise, but where the lan of the enactment does not indicate with precision 
what kind of function is to exercised by an authority, considerable difficulties 
i 


1. (1878) L.R. 2 Ir. 971. P- 33. 

2. 16 . Ir. 150. 5 Vide R. v. London Cranty Council, (1931), 
3. us 6) A.C, abe. g . 215 atp. 233. 

4. n’s justice and Administrative Law, . : 
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are bound to be experienced. There are numerous decided cases, which deal 
with questions of this character, and-quite a number of them were cited. to us by the 
learned counsel on both sides. As they relate to the powers and duties of various 
types of authorities under various statutes and war regulations, dealing with 

ifferent subject-matters and not uniformly worded, they are ofno direct assistance 
to us in the present case. I think however that we can cull a few general prineiples 
from some of the pronouncements of the English Courts, which may throw light on 
the interpretation of the Ordinance before us. 


Generally speaking, where the language of a statute indicates with sufficient 
clearness that the personal satisfaction of the authority on, certain matters about 
which he has to form an opinion founds his jurisdiction to do certain acts or make 
certain orders, the function should be regarded as an executive function. The 
decision of the House of Lords in Lidtrsidge v. Anderson}, is the leading illustration of 
this type of cases. Even Lord Atkin observed, in course of his dissenting judgment 
in this case, that when the discretion is left to the Minister or any other authority 
without qualification, by use of expressions like the following : 

“A Secre of State ... if it appears to him necessary ma order ; if it appsnrs to the 
Setet Of Sate dint any oea ee wia teat if the Secretary of Stave is satintied that it is 
necessary or expedient,” ' . è . x 
the act cannot but be held to be an executive act. Lord Atkin was however 
inclined to hold that the-words “if the Secretary of State has reasonable cause 
to believe,” should be construed as meaning “ if there is in fact reasonable cause 
for believing,” and according to his Lordship “ reasonable cause” for an action 
, or belief is as much a positive fact for determination by a third party as any other 
objective condition. This view was not accepted by the majority of the -House 
and it was held that the words meant no more than that the Secretary of State 
had honestly to suppose that he had reasonable cause to believe the ee ing. 
Provided there was good faith the maker of the order was the only possible Judge of 
the conditions of his own jurisdiction. ? 


_ After the law was settled in this way by the House of Lords, a large number of 
cases came up before the Courts in England which involved consideration of the 
Provisions contained in various other orders and regulations relating to taking 
control of Business or requisition of property. The language of these orders was 
yey Stra to that of Regulation 18 (B) under which the detention order was made 
in Liversidge’s case. In Point of Ayr Collieries, Ltd. v. Lloyd George?, the control of the 
appellant’s undertaking was taken by the Ministry of Fuel and Power by an order 
made under the Defence (General) Regulatioris, 1939, Reg. 55 (4). The relevant 
Provision of the regulation: stood as follows + - 

“ If it appears to the competent authority that in the interest of the public safety, the defence 
of the realm or tho efficient prosecution of the war or for maintai of lies and services 
casential to the life of the community, it isn to take control on behalf of His jesty of the whole 
or any part ofan existing undertaking... . . . ihe competent eating: bay by order authorise . 5 .'” 

The gt cereale contention was that there were no adequate grounds upon 
which the Mini could find, as he stated, he had found, that it was necessary to 
také control in the interests of the realm or the efficient prosecution of war. It was 
held that there was no jurisdiction in the Court to interfere with what was an 
executive order passed bona fide. 

In Carltona, Lid. v. Commissioners of Works and others, which was decided near 
about the same time, the appellant’s Ty was requisitioned by the Commissioner 
of Works under the provisions of the Defence (General) Regulations, 1939 Reg. 
51 (1). The requisition order was challenged inisr alia on the ground t the ' 
E authority never brought their minds to bear upon the question and 

they done so they could not possibly come to the conclusion to which in fact 
they came. In this case the regulation was almost in the same language as that in 


I. (1942) A.C. 206. O.W.N. 883 at p. 888 (P.C.). 
2. ide observation of Lord Radcliffe in 3. (1949) 2 AER. 546. 
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the earlier case. The’ words were “ If it appears to the competent authority to be 


necessary or expedient so todo ..... Š 
The Court held that the Parliament had committed to the executive the 


discretion of deciding when ah order for the requisition of the premises should be 
made under the tion, and with that discretion if bona fide exercised no Gourt 
could interfere. i 


Even when the language of the statute is such thatit confers an unlimited 
discretion on the executive, there are cases where a duty on the part of the autho- 
rity to act judicially has been sought to be spelt out of the other provisions in the 
statute, particularly those whith relate to the holding of public enquiries and 

~consideration of objections by the authorities concerned. 

_ Thus in Phoenix Association Company v. Minister of Town and Country Planning! 
an application was måde to quash ap order made under section 1 (1) of the Town 
and Countey Planning Act, 1944, which empowered the Minister of Town and 
Country Planning to make an order declaring land in any area to be subject to 
compulsory purchase, if he was satisfied that it was requisite for the purpose of 
dealing satisfactorily with extensive war damage in the area ofa local Town Planning 
authority that such lands should-be laid out afresh and redevelo as a whole, 
It was held by Henn Collins, J., that the matter was not so iarly within the 
administrative capacity of the Minister that it could be regarded as one of pure 
discretion. Reliance was placed on the fact that the statute was not a piece of 
temporary legislation like Regulation 18 (B), and the provisions relating to holdi 
of public enquiry, and hearing of objections, indicated according to the learn 
Judes tha the function was of a quasi-judicial character. ; 

There was no appeal against this judgment, but quite a contrary view was 
taken by the Court of ee another case which involved consideration of the 
same provisions of the same Act. This was the case of Robinson and others v. Minister 
of Town and Country Planning? and it was held there that the order under section 1 (1) 
of the Town and Country Planning Act is made by the Minister as an executive 
authority and he is at liberty to base his opinion on whatever he thinks proper. 
Stress was laid on the words “ requisite ” and “ satisfactory ” used in the section and 
these words indicated according to the learned Judges that the question was one of 
opinion and policy, matters which were peculiarly for the Mini himsélP*to 
decide, and as to which, assuming always that he acted bona fide, he was the sole 
Judge. It was further observed that no objective test was here indicated, and that 
different considerations might apply where a Minister could be shown to have 
o the limits of his power, e.g., where the conditions in which they may be 

ised were laid down in the statute and he purported to act in a case where the 
conditions did not exist. : . 

In Errington and others v. Minister of Health*, the question arose as to whether an . 
order of the Minister of Health confirming a clearance order made by a local 
authority under section 1 of the Housing Act of 1930 was'an executive or judicial 
order. ‘It was held that if there was no objection raised to the clearance order by 
persons interested in the property and it was confirmed by the Minister, there was 
no exercise by the latter of any judicial or quasi-judicial function. But the position 
becomes different if objections are raised. Then the Minister would have to hold 
a public local enquiry as provided for by the Act and consider the report of the 
person who held the enquiry. In such circumstances the decision to confirm 

„the clearance order amounts to an exercise of quasi-judicial function. 


This was a case under the Housing Act-of 1930. In Franklin v. Minister of 
Town and Country Planning* however, which was a case under the New Towns Act, 
1946, and contained very similar provisions it was held by the House of Lords that , 
in considering the report of the person who held a public enquiry after objections 
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have been made to an order under section 1 (1) of the New Towns Act, the Minister 
has no judicial or quasi-judicial duty im on him, so that considerations of 
bias in the execution of such duties was altogether irrelevant. i 


It would be seen from the cases referred to above that the distinction between 
judicial and executive function often turns out to be a very fine one, and difference 
of opinion amongst Judges is hot uncommon on these matters even when they have 
got to construe provisions of Acts which employ language very similar to each other. 


7. Leaving.aside the cases, where the existence of a duty to act judicially is 
sought to be inferred from the provisions of a statyge relating to holding of e oe! 
or hearing of objections, the general rule that all the cases lay down is that i 

foundation of the exercise of the powers by an authority is his personal ferrin 
or subjective opinion about certain facts, the function is to be as executive 
and not judicial. The facts may undoubtedly be and often are objective facts about 
which the authority has got to form his on. When astatute says that a Minister 
can requisition property or order compulsory purchase if he deems it expedient to do 
so in the interest of public safety or the defence of the realm, the condition precedent 
to the exercise of his powers is not the actual existence of national interest but his 
own opinion or belief that it exists. To quote the words of Lord Radcliffe : 


; “Tf the question whether the condition has been satisfied is to be conclusively decided by the man 
who wields the power the value of the intended restraint is in fact nothing?.' 


On the other hand, if the statute imposes an objective condition precedent of fact to 
the exercise of powers by an iret and not merely his subjective opinion about 
. it, the function would be prima facis judicial The distinction is beauti illustrated 
by Lord Atkin in his classic judgment in Liversidge’s case, If it is a condition to the 
sig cal ee alert that X has a right of wa or Y has a broken ankle, the autho- 
rity is charged with determining these facts and it must ascertain judicially whether 
the conditions are fulfilled or not. If on the other hand, the condition is that the 
authority thinks or is of opinion that X has a right of way or Y has a broken ankle, 
the condition is a purely subjective condition and the act cannot he a judicial act, 
as the existence of th the condition is incapable of being determined by_a third party 
by application of any rule of law or procedure. 


One other question arises in this connection and that relates to the second 
and alternative contention raised by the learned Attorney-General. When the 
Legislature delegates powers to an authority, and lays dowel that the powers could 
be exercised ony if a certain state of facts exists, obviously the authority cannot 
act if the condition i is not fulfilled. If it wrongly holds or assumes that the con- 
dition exists although it actually does not exist, its assumption of jurisdiction would 
be unsupportable, and could be removed by a writ of certiorari. The Legislature 
however may entrust the authority with a jurisdiction which includes the juris- 
diction to determine whether the. preliminary state of facts exists. In such cases 
even ifthe authority makes a wrong decision either of facts or law, it can be 
corrected by an ap Pic tribunal if there is any, but not by a writ of. certiorari, 
as every authority if it acts within jurisdiction is competent to decide both rightly, 
or wrongly’. 

Keeping in view the principles mentioned above, I would now turn to the 
provision of the Bombay Land Requisitioning Ordinance; 1947, and iry to ascertain 
from the nature and scope of the provisions, whether the act of requisition which 
section 3 of the Ordinance contemplates is a judicial or å purely adininistrative 
order. ° 


The tiile of the Ordinance shows that-it was passed to provide for the 


requisition of land, for continuance of requisition already made and for other 
` purposes. The first preamble sets out fact that the Governor-General in 





1. Vide Nakkuda Alrv.-Af. FÌ De S. ` Jayaratne, : Per Esher, L-J., in Queen v. Commissioners 
(1950) EC WN 883, 888 (P.C.). . for Special Purbosts of tha Tacora Tex, 21 Q.BD. 
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exercise of the powers. conferred on him under section 104 of the Government 
of India Act, 1935, has empowered all Provincial Legislatures to enact laws with 
respect to requisition of land; The second preamble really gives the reason for 

ing..of the Ordinance ; it recites that the Bombay islature is not in session 
and thé Governor of Bombay is satisfied that circumstances exist which render 
it necessary for him to take immediate action to enable the Provincial Goyern- 
ment to make provisions for requisitioning of land and for continuance of requi- 
sition of lands already subject to requisition. Section 3 of the Ordinance is the 
most material section for our present purpose and it stands as follows :— 

“Tf in the opinion of the Provincial Government it is necessary or expedient to do so, the Provincial 
Government may by order in writing requisition any land for any public purpose :” 


There is a proviso added to the section which is worded thus : 


" “ Provided that no land used for the ofa public regions ious worship or any which the 
Provincial Goyemjment may specily by non tion in the official gazette shall be tioned under 
on” . 4 


The language of the section taken along with the proviso indicates in my 
opinions that whereas the act of requisitioning land is left to the executive discretion 
of the Provincial Government and the latter can requisition land whenever it consi- 
ders necessary or expedient to do so, certain conditions have been Idid down which 
are conditions precedent to the exercise of the powers. The first condition is speci» 
fied in the section itself and it tes the existence of a public purpose as an 
essential pre-requisite to the taking of steps by the Provincial Government in the 
matter of requisitioning any property. Even where this condition is satisfied, there 
is another condition im by the iso which is in the nature of an exception 
engrafted upon the entire section a hich prevents the Provincial Government 
from exercising its powers at all if the land sought to be requisitioned is used for 

lic religious worship or for any other purpose which the Provincial Govegnment 
specified in the official gazette. 

In my opinion the existence of a public purpose as an objective fact, and not 
the subjective opinion of the Provincial Government that such fact exists, has been 
made the essential preliminary which founds the jurisdiction of the Provincial 
Government to proceed with any act of requisition. 


This would be apparent from the collocation of words as they occur in section 3 
and also from other provisions of the Ordinance which indicate the scheme which 
the framers of the Ordinance had in view. 

Section 3 does not say that ifin the opinion of the Provincial Government 
it is necessary or expedient to requisition land for any public purpose, it may do 
so by an order in writing. In that case it might be argued that it was left as a 
matter of subjective opinion to Provincial Government to decide whether there 
was or not any public purpose justifying the requisition ; and provided the autho- 
rity acted in a bona fide manner, thé Courts would have no say in the matter. The 
words “ public purpose ”, it would be seen, have been placed at the end of the 
sentence, and this indicates that it is a thing collateral to, and not included in, the 
act which has been, described before, and which has been left to the discretion of 
the executive. -It.id an independent fact, the existence of which enables the execu- 
tive to move in the matter of requisitioning pro , but it is itself not dent on 
pad ate opinion of the executive. Lagreeentirely with Chagla, C.J., that the 
words “ to do so ” refer to the act of requisition, that is to say, to the nature of the 
act and not to the purpose for which it isdone. There is no indication here, as there 
is in various statutes and regulations which I have referred to above that not merely 
the necessity or expediency of requisitioning property, but the existence of a public 
purpose which gives occasion for exercising the powers of requisition, is also a 
matter of personal opinion of the executive. 


Reference was made in course of arguments to the lagu of section “4 of 
the Indian Land Acquisition Act, and similar provisions in o AS Acquisition 
enactments, where expression ‘ public purpose’ occurs. 
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It will be seen at once that the anguage of these provisions is maserey 
different from that of section g of the O 


In Wijepesekera v. Fgsting, the a Gondi had to deal with a case under 
the Ceylon Acquisition of Land Ordinance. Section 4 of the Ordinance provides 
as follows : 


“(Whenever it shall a to the Governor that land in any locality is likely to be needed 
for Any publie parpesi, it shall þe lawful for the Governor to direct the S r General or other officer 
ener to examine such land and report whether the same is fitted for such purpose.” 


Section 6 then says : - ; 
“ The Surveyor General or other officer... .. shall make his to the Governor whether 


the oer minnie land i needed far thio purpose for which it appeared to be needed gs aforesaid, 
and upon the recript of meh roportit wful for the Governor with the advice of the Executive 


Council to direct the Government Agent to take order for the acquisition of the land. ” 


The question raised was whether the decision of the Governor that the land is 
wanted for public purpose is final, and the question was answered in the affirmative. 
„It seems clear that on the language of the two sections referred to’ above no other 
answer was possible. It is not the existence of a public purpose which is a condi- 
tion precedent to the exercise of powers by the Governor under the Ceylon Ordi- 
nance. The Governor has been made the sole Judge of the existence of public 
purpose as well as of the necessity of acquiring land for that purpose. There is nb 

condition limiting or restricting his powers in any way. 


The language of section 4 of the Land Acquisition Act of India is very much 
the same. The section begins with these words : 

“ Whenever it appears to the local Government that land in any locality i is needed or likely to = 
needed for any public purpose... . - 

Moreover, under section 6 (3) of the Act, a declaration made by the Govern- 
-© ment that any land is needed for public purpose is conclusive evidence of the exis 
tence of such purpose. , 


What exactly is the extent of powers: Sintered by the Tédislature upon a 
‘body or tribunal is to be gathered from the language aed: by the Legislature. 
Mere similari A even identity of objects cannot justify us in coming to the con- 
clusion that the Legislature must have meant the same thing in one piece of 

tion as it meant in another when the language is not identical. In cases of 
this description utmost stress should be laid on the actual words used, for there 
is no presumption that the Legislature intended to confer one kind of power on 
the authority rather than another in cases of particular . H there iy any pro- 
sumption at all it isin favour of the liberty of the subject, and any law which 
encroaches upon such liberty must be construed strictly and should not be-carried 
beyond what the actual words used mean in their plain grammatical sense. It ma 
be pertinent to point out in this connection that a similar provision in section 3 (1 
of the West Bengal Premises Requisition and- Control Act, h has been expressed 
in a different language and the actual existence of public purpose has not 
been made a condition precedent to the exercise of powers by the Provincial Govern- 
ment. The section is worded as follows : 

“ Whenever it appears to the Provincial Government that any premises in any tocalit are needed 
or are likely to be needed for any public purpose, it may by order in writing requisition such premises.” 

There has been a recent decision® of the Calcutta High Court on the above 
provision of the Bengal Act, but the particular point which has arisen for our consi- 
deration in this case, was not and could not be raised there. 


A conspectus of the whole of the Bombay Ordinance leaves a clear impression . 
that it was not the intention of the framers of the Ordinance to give an unlimited 
and unfettered discretion to the Executive Government in the matter of requisition- 
ing property. The powers are to be exercised within defined limits. Section 3 as 
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stated above spore a twofold restriction, one postulating thé objective 
existence of public purpose as a pre-requisite to the exercise of discretionary 

powers, the other by excluding the ers altogether when the land is used for a 
í lic religious purpose. Thus ihe’ provi which excepts the cases specified 

erein from the sphere of operation of the general provision of the entire section 
has also set up an objective condition, the existence of which would etclude the, 
exercise of powers by the Provincial Government. Section 4 again deals with 
requisition of vacant premises and instead of leaving it to the executive to determine 
whether a premises is vacant or not, sub-clause (i) gives an elaborate description of 
the circumstances under which vacancy would be deemed to arise in law. The 
power of requisitioning vacant premises can be made only if the conditions laid 
down in section 4 are fulfilled. Section 8 deals with powers of enquiry for purposes 
of payment of compensation as is provided for in section 6 and is not material for 
our purpose. Section 10 makes a general provision and the Provincial Government, 
under this section may, with a view to carry out any of the purposes of the Ordinance, 
by order, require any person to furnish any information in his possession 
Telating to the land isitivned or to be tequisitioned. This is certainly 
an enabling provision eT am unable to say that this provision by itself indi- 
cates that the function exercisable by the Provificial Government is a judicial 
function. The duty to act judicially 1s, in my opinion, implicit in section g itself. 


It must not be overlooked that the determination of the existence of ‘ public 
purpose ’ involves decision on questions of both facts and law. As was observed 
by Lord Loreburn in Board of Education v. Rice, ` 

“ comparatively recent statutes have extended, if they have not originated, the practice of im g 
upon departments or officers of State the duty of deciding or determining questions af various bids 
In the present instance, as in many others, what comes for determination is sometimes a matter to be 
settled by discretion involving no law. It wil, I suppose, be usually of an administrative kind ; 
but sometimes it will involve matter of law as well as matter of fact, or even depend upon matter 
of law alone, In such cases, the Board of Education will have to ascertain the law and also to ascertain 

e fact. 


This was held by his Lordship to bé a clear index of a duty to act judicially. 


It was suggested, in course of arguments that as admittedly the actual act 
of requisition is discretionary with the Provincial Government, no writ of certiorari 
can possibly be issued. There is not much substance in this argument, for the 
very jurisdiction or authority to exercise discretion is dependent on a condition 
precedent which if unfulfilled would make the exercise of discretion void alto- 
gether. It is a commonplace feature of this class of legislation that an authority 
1s often required to exercise both ministerial and quasi-judicial functions. Whether 
he acts administratively throughout or is put at one stage in a quasi-judicial posi- 
tion has to be gathered from the provisions of the Act. The case of Errington v. 
Minister of Hedlth*® is a leading authority which holds that the same proceeding 
may be administrative at one stage and quasi-judicial at another. ` ` 

The position in my opinion may be summed up as follows: 

The Provincial Government has to satisfy itself that there is a public purpose 
before it proceeds to requisition any property. As this is an objective condition 
which has not been made dependent on the personal opinion of the Executive it has 
got to be determined judicially and whether a public purpose exists or not is itself a 
‘mixed question of facts and law which could be determined by application of well- 
Ssab habe principles of law io the circumstances of a particular case. There is 
undoubtedly a 4s or point in controversy—or what is called a proposal and an opposi- 
tion. On the one hand, there is the interest of the public, and on the other, the 
interest of the individual whore property is being requisitioned. No formal array 
of parties is necessary. It is enough that there is a point in issue which has got 
to be decided between parties having conflicting interests in respect to the same. 
The fact that the Provincial Government represents the interests of the public also 
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is to my mind immaterial If there is a duty to decide judicially it would be a judi- 
cia] act, and it is not necemary that there must be two opposing parties other than the 
deciding authority appearing in a regular or formal manner. a 

My conclusion, therefore, is that on the first point the decision of the High 
Court 1s right, and the contentions raised by the learned Attorney-General must 


~ The question now arises whether’ the Ordinance has conferred upon the 
Provincial Government the jurisdiction or authority to decide finally as a part of the 
requisition proceeding itself whether any pubic purpose exists or not. Ifit has the 
error, if any, committed by the Provincial Government, may be an error of fact or 
law, but would not be one of jurisdiction, and whatever other remedy might be open 
to the aggrieved party, a writ of certiorari would not lie. As has been said already, 
it is clear from the language of section 3 of the Ordinance that the act of requisition 
itself, provided the condition precedent is fulfilled, is a pure executive act, in regard 
to which an untrammelled discretion has been left to the Provincial Government. 
If the state of fact exists which entitles the Provincial Government to act, the function. 
that the Provincial Government exercises is a purely administrative function, 
which does not involve performance of any judicial duty. In such circumstance the 
existence of public purpose is either a matter of personal opinion of the Provincial 
Government in which case no question of exercising a judicial function at all arises, 
or it is wholly independent of and collateral to the executive act and is an objective 
condition which must be fulfilled before the Provincial Government can any 
steps in the matter. As I have stated already on a proper interpretation of section 3 
of the Ordinance, the latter is the proper view to take. This being the position 

whether or not a public purpose exists is a preliminary question which is collateral 
to the merits of the executive act which is to be performed by the Government 
under section 3 of the Ordinance. 


_ _ Public purpose must exist as a fact, and the Provincial Government must satisfy 
itself as to its existence before it can take any steps in requisitioning property ; but 
it is not for the Provincial Government to decide the matter finally or conclusively, 
and its decision on this preliminary point would be open. to enquiry by superior 
Courts, These principles are laid down in Bunbury v. Fuller!, Pease v. Chaytor? and 
Colonial Bank of Australasia v. Willan?. By way of illustration of these principles 
reference may be made to two well-known English cases. 7° 


In Rex v. Woodhouse,“ there was an application to bring up an order made by 
Licensing Justices under the Licensing Act referring an DUA on for renewal of a 
licence to quarter sessions. One of the points raised in the case was whether or not 
the Justices were right in deciding that the applicants were qualified to apply for 
licence under the provisions of the Beer House Act, 1840, which required that the 
applicant should be real resident holder and occupier of the dwelling house in 
which he should apply to be licensed. It was held by the ey aes in the 
Court of Ap t the fact that the applicants were not the real resident holders 
of the Beer houses excluded them from the class to whom licences whether absolute 
or conditional could be granted and no erroneous decision on this question of fact 
by the Magistrates could give them jurisdiction. 

Reference was made by Fletcher Moulton, L.J., to certain passages in Bunbury 
v. Fuller) and Pease v. Chaytor? and it was held ned ifthe licensing Magistrates did ` 
decide these points of fact, itis the duty of the Court to review their decisions, and 
if it is erroneous to quash the licences and references. 

The other case is that of+ Rex v. Bedford,® and it arose upon a rule 
for a certiorari to bring up an order of Justices authorising the entry upon certain 
enclosed land for the purpose of taking materials for the repair of certain roads’ 
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under sections 53 and 3 of the Highways Act, 1835. Under sections 53 and 54. 
of the Highways Act, the Justices may license the Surveyor of Highways to take 
materials for repair of the Highways “at such time or times as to such justices 
may seem proper from the enclosed land of any person . . . . not EAI 
a park.” On a licence being granted by the Justices to the Newton Abbot R 
District Council, authorising them by their Surveyor, to take materials for the 
repairs of the Highway from a place known as Grange Quarry in the said Parish, 
a rule was obtained for a writ of certiorari to bring up the order to be quashed, inier 
alia on the ground that it was made in respect of a land which was a park. It waa 
held that the land was in fact a park, and the Justices cannot give themselves juris- 
diction by finding that it was not a park. The question whether the place is a park, 
or not is a matter which is preliminary to exercise of the Justices’ jurisdiction, and 
one which is not for the Justices to determine finally. 


** The Enquiry is not in the course of exercise of jurisdiction but as a iminary toit. The. 


case therefore within the rule laid down in Banbury v. Fuller! and the Justices’ decision in the- 
matter is subject to review.” s j - 

It must be admitted that in both these cases there was no dispute that the- 
Justices had-to exercise quasi-judicial powers, and the only question was whether 
the facts upon which the exercise of jurisdiction was made to depend were preli- 
minary matters collateral to the enquiry or were matters to be adjudicated upon. 
as part of the enquiry itself. In the case before us the act of requisition, as said 
already, is anexecutive and not a judicial act, and to this extent therefore there- 
is no similarity between the present case and those referred to above. But the 
principles underlying these authorities can‘certainly be invoked for our present 
purpose. The act of requisition being an executive act, the determination of the- 
existence of a public purpose upon which the exercise of powers is dependent is 
either a part of-the executive act itself or is something collateral to it. I have 
attempted to show that it is a thing collateral and prelimi to the exercise of 
Executive authority and not a part of it. That being so, the determination of this 
collateral matter by the Exécutive authority which is, in my opinion, a judicial 
function cannot be regarded as final and if the determination is erroneous, it can 
be corrected and removed by a writ of certiórari. 

It may be stated here that before the learned Judges of the appellate bench 
in the High Court no attempt was made on behalf of the Government to establish 
that the premises in question were requisitioned for any public purpose. A public 
purpose involves some benefit to the community as a whole, as opposed to the personal 
gain or interest of particular individuals. Housing of refugees may certainly be a 

ublic purpose, and under certain circumstances even securing a house for an 
individual may be in the interests of the community, but it cannot be to the general 
interest of the community to requisition the property of one refugee for the benefit 
of another refugee, f 

The only other question that remains to be considered is whether a writ of 
certiorari lies against the Provincial Government ? l 

On this point the contentions raised by the learned Attorney-General fall 
under two heads. The first branch of the argument is that the expression “ Provin- 
cial Government ” occurring in section 3 of the Ordinance means the same thing as 
the Governor of the Province. This being the position there is complete immunity 
enjoyed by the Provincial Government in respect of all judicial processes under 
section 306 (1) of the Constitution Act, and the powers of the High Court itself are 
restricted and limited in this respect by certain enactments. 

The other branch of the contention is that under section 1'7@ of the Constitution 
Act, no action of this character could be brouglt against the Province of Bombay, 
and in any view the expressions “ sue or be sued”’ as used in section 176, do not 
include an application for a writ of certiorari. 

As regards the first branch of the argument it may be pointed out at the qutset 
that no definition of the term “‘ Brovincial Government” has been given in the 
SSS ge ee ee 
1. g Ex. Qb. 1r. i 


734 THE MADRAS LAW JOURNAL REPORTS. - [1950 


, Constitution Act, 1935. Part III of theAct deals with Governors’ Provinces. Sec- 

tion 49 (1) which occurs in this part provides that 

“the executive authority of a Province ‘shall be exercised on behalf of His Majesty by the 
Governors cither directly or through officers subordinate to him.” 
Section 50 lays down that À 

“there shall be a Council of Ministers to aid and advise the Governor in the exercise of his. 
function, except in so far as he is by or under the Act required to exercise the function or any of 
them at his discretion.” 
Section anpra inisr alia how the ministers are to be chosen and section 52 
deals wi e special responsibilities of the Governor. Section 59 (1) provides that 


“ all executive action of the Governor of a Province shall be expressed io be taken in the 
, name of the Governor.” . 

The Governor is thus the executive head of a Province and all executive acts 
are done in his name. This does.not mean that Government of a Province is 
vested solely in the Governor, or that the expressions “Governor ” and “ Provincial 
Government ” have the same meaning and connotation in the Constitution Act.. 


` It is only a form adopted for purpose of convenience that in a Governor’s 
Province, all acts of the Provincial Government would be done in the name of 
the Governér, no matter wherever under the Constitution, the responsibility might 
actually lie. Section 3 (43) (a) of the General Clauses Act (as amended by the 
Adaptation Order of oun) which is relied upon in this connection does not in 
any way affect this position. It says that 

“ as respects anything done or to be done after the establishment of Domirtion ò. i 
‘ Provincial Government * shall mean in the Governor’s Province the Governor See 
This is a mere description.as will be apparent from the fact that under the same 
clause, the expression “‘ Provincial Government” used with reference to a 
Chief Commissioner’s Province means the Central Gpvernment. Section 306 (1 
of the Constitution Act however is based on an absolutely different principle an 
it is not conterned with the acts of any Provincial Government no matter in 
whose name the acts are expressed to be taken. The section runs as follows : 


“No proceedings whatsoever shall lie in, and no process whatsoever shall issue from any Court 


in India against the Governor-General, inst the Governor of a Province, or against the 
of State...... whether in a capacity or otherwise, and except with the sanction of 
His Majesty in Council no proceedings whatsoever shall lic in any Court in India against any pano. 


who has been the Governor-General, the Governor of a Province or the Secretary of State in respect 
of anything done or omitted to be done by any of them during his term of office in performance or 
purported performance of the duties thereof: . 
Provided that nothing in this section shall be construed as restricting the right of any person 
to bri inst the Federation, a Province or the Secretary of State such i i 
in Chapter II of Part VIL of this Act.” md reat en eraremeauanes 
The language of the section is perfectly clear and indicates that its whole 
object is to grant personal immunity to the Governor-General, the Secretary of State 
or the Governor of a Province from all proceedings in or processes from any Court 
in India, both during the term of their office and afterwards. The protection is 
given in the interests of administration itself for it would really be productive of 
disastrous consequences if the Governor-General or the Covernor of a Province 
could be hauled up before any Court in India in respect of acts committed by them 
in their personal capacity or otherwise. That this protection is purely personal 
follows clearly from the latter of the section which interdicts any proceeding~ 
; inst the Governor-General, the Governor ofa Province or the Secretary of State, 
afer they have ceased to be in offi¢e, for any act-of omission or commission during 
the term of their office. This part of the section wòuld be whally devoid of any 
meaning, if the Governor of a Province, is taken to be synonymous with the Provin- 
cial Government. The Governor of a Province is certainly a part of the Government 
of the Province and formally he is the mouthpiece of all executive acts done in the 
Province, but section 306 (1) does not-purport to protect any of the official acts. It 
grants a personal exémption to the Governor from any judicial processes in India, 


o 
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no matter whethet they arise out of official or non-official acts committed by him, 
and this exemption continues even after he has ceased to be in office, except where 
His Majesty to relax the rule. I agree with the learned Judges of the High 
Court in holding that even the possibility of a misconstruction of this section has ~ 
been removed by the proviso engrafted on it, which lays down in clear terms that 
the provision of the section shall not be construed as restricting in any way the right 
of any person to bring against the Federation, a Province or the Secretary of State 
such proceedings as are mentioned in Chapter ITI of Part VII of the Act. 


The material provision in Chapter III, Part.VII of the Act is that contained in 
section 176, and I will come to that presently ; but before I do so, it would bè 
convenient to dispose of the other point raised by the learned Attorney-General 
in connection with the first branch of his argument. The point raised is that apart 
from the protection afforded section 306 (1) of the Constitution Act there is a 
limitation on the powers of the High Court, to grant processes against the Provincial 
Government and we have been referred in this connection to section 1 of the East 
India Company Act (21 George III, Ch. 17) and certain provisions in the Act of 
1823 under which the Supreme Court was established in Bombay. This contention 
again in my opinion would be of no avail, if as I have stated above, the Provincial 
Government is not identifiable with the Governor personally. ‘It may be mentioned 
here that the Supreme Court was established at Fort Wiliam in Bengal under the 
Statute 13 George III, Ch. 63 commonly’ known as the Regulating Act, and the 
Charter establishing the Court was issued by King George III on March 26; 1874. 
It is a historical fact that there was conflict of an unseemly character between the 
Judges of the Supreme Court and the Executive Government headed by the 
Governor-General in Council. In view of this conflict an Act was passed in 1781 
(21 George III, Ch. 17) section 1 of which provided that the Governor-General 
jn Council in Bengal , f 


“should not be subject to the jurisdiction of the Supreme Court for or by reason of any act or 
order or any other matter of thing whatsoever counselled or ordered or done by them in theip 


„public capacity only.” , 
Bomba’ t its Supreme Court in 182g, under Statute 3 George IV, Ch. 71 and 
clause laid down 
“ that it shall be lawful for His Majesty to establish a Supreme Court at Bombay, to be invested 
with such powers and authorities and pri limitati restrictions and control ... as the 
paid Supreme Court of Judicature at Fort William in Bengal by virtue of any law, now in force... 
is invested or subject, to.” a a ` < 
The charter expressly provided that : 
“ the Governor and Council at Bombay and the Goyernor-General and Council of Fort WilHam 
shall enjoy the same exemptions and no other from the authority of the Supreme Court to be erected 
at Bombay as is enjoyed by the said Governor in Council at Fort William the Judicature of the 
„Supreme boyrt of Judicature there already established.” 
ing that these powers and disabilities of the Supreme Court continued-even 
after the establishment of High Courts by reason of section 9 of the High Court 
Act, 1861, and that these limitations were implicitly recognised in section 106 of the 
Government of India Act, 1915, and section 223 of the Act of 1935, it is quite clear 
from the language of the provisions set out above that they granted only a personal 
exemption to the Governor and Members of the Council. As the Governor in 
his personal capacity is different from the Provincial Government, these provisions 
are of no assistance to the appellant in the present case. It would be seen that these 
exemptive provisions were substantially embodied in section 110 of the Govern- 
ment of India Act, 1915, and were later on placed in a much more comprehensive, 
form in section 306 E of the Constitutjon Act. As the jurisdiction of the old 
Supreme Court wasinherited by the Original Side of the three Presidency High 
Courts, section 110 of the Government of India Act, 1915, granted exemption ‘to, 
the Governor-General, the Governor and members of the Council from -thé 
Original Jurisdiction of High Courts both civil and criminal, the only. exception 
ing when there were charges of treason and felony. against ; these’: officials, 
Section 306 (1) of the Act of 1935 is more-comprehensive and includes proceedings 
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and processes of any kind either civil or criminal side of a High Court, or in any 
‘other Court-in the moffusil. As there were no’ members of the Council under the 
:Constitution Act of 1935, there is no mention of such members in section .306 (1) 
‘of the Act. 

i The first branch of the contention advanced by the learned Attorney-General 
‘cannot therefore be supported: ~ D ae 


As regards the other branch of the appellant’s contention the decision reall 
hinges on the true construction of section 176 of the Constitution Act. Section ar 4 
(1) stands as follows : a ` - = 
; “ The Federation may sue or be sued by the name of the Federation of India and a Provincial 
Government may sue or be sued by the name of the Province, and without prejudice to the subsequent 
provisions of this chapter, may, subject to any provisions which may be made by Act of the Federal 
or Provincial Legislature enacted by virtue of powers conferred on that Legislature by this Act 
‘sue or be sued in relation to ther ive affairs in the like case as the Secretary of State in Council 
might have sued or been sued if this Act had not been passed.” ‘ 

‘The first part of the sub-section relates to parties and procedure, and lays 
down in what form a suit is to be instituted inst Government in respect to matters 
‘relating to the Federation or Provinces of India. The latter part enacts that subject 
‘to any statutory provision that might be made, suits would lie against the 
vincial Government in the name of the Province, and agaimst the Federal Govern- 
ment in the name of the Federation of India, in relation to their respective affairs, 
where such suits: would have laid against the’Secretary of State in Council if the 
Act of 1935 had not been passed. The present proceeding which has been started 
against the Province of Bombay, would therefore be competent if such proceeding 
could have been instituted against'the Secretary of State in Council under the law 
as it stood prior to the passing of the Constitution Act. . 
The right and liability of the Secretary of State for India to sue or to be sued 
were created for the first time by section 65 of Act 21 and 22 Victoria, Ch. 106, 
which was passed in 1858 on the transfer of the Government of India from the East 
India Company to the Crown. The section runs as follows : . 
“The Secretary of State in Council shall and may sue and be'sued as well in India asin England 
by the name of the Secretary of State in Council as a body corporate, and all persons and bodies 
politic shall and may have and take the same suits, remedies and proceedings legal and equitable 
against the Secretary of State in Council of India, as they could-have done against the said company.’” 
. The object of the Act was to transfer to Her Majesty the possession and govern- 
ment of the British territories in India which were then vested in the East India 
Company in trust for the Crown ; but as the Queen could not be sued in her own 
Court, it was provided that the Secretary of State in Council as a body corporate 
would have the same rights of suit as the East India Company had and would be 
subject to the same liability of being sued as previously attached to the East India 
. . This provision of the Act of 1858 was reproduced in section 32 of the Govern- 

ment of India Act, 1915, in the following terms : . 

' a> (74 The Secretary of State in Council may sue and be sued by the name of the Secretary of 

Btáte in cil as 2 body corporate. ` . ; 

S (q) Every person shall-have the same remedies agaist the Secrerary of State in Council as 

he have had against the Fast India Company, if the Government of India Act, 1858, and this 

Act had not been passed.” . i ` = 3 

The question therefore marrows down to this as to whether an action of the 

ter eas Deon Trong t aganit ae T a Bornay could Bave vee 

t against the East India Company prior to 1858. In my opinion the answer to 

this question must be given in the affirmative. All the relevant authorities on this 
point have been very carefully reviewed by the learned Judges ofthe Bombay High 

Gourt, and I'am in entire agreement with the reasons assigned by them in support 

óf their conclusion. It is true that the East India Company was invested with powers 

and functions of a two-fold character. They had on the one hand powers to carry 
ón trade as merchants ; on the other hand they had delegated to them powers tọ 
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acquire, retain and govern territories to raise and maintain armies and to make 
peace and war with native powers in India. But the liability of the East India Com- 
pany to be sued was not restricted altogether to claims arising out of undertakings 
which might be carried on by private persons ; but other claims if not arising out of 
acts of State could be entertained by civil courts, if the acts were done under sanc- 
tion of municipal law and in exercise of powers conferred by‘such law. The law on 
this point was discussed very ably by the Madras High Court in Secretary of State v. 

Hari Bhanji1. The learned Chief Justice in course of his judgment contrasted the 
decisions in Secretary of State v. Kamachee Boye Sahkeba* with that in Forester v. 

Secretary of State*. In the first of these cases, on the death of Raja Sivaji who en- 
joyed the status of a sovereign the East India Company seized the whole of his pro- 
perty as an escheat to the Paramount Power. A bill was filed by the widow of the 
deceased to recover possession of the properties. It was held by the Privy Counen 
„that the suit was not maintainable. 


Lord Kingsdown laid down that the real point for determination in’ such cases 
was whether it was seizure by arbitrary power on behalf of the Crown of the dominions 
and property of a neighbouring State, an act not affecting to justify itself on gro 
of municipal law; or whether it was in whole or in part a possession taken by 
the Crown under colour of title of the property of the late Raja of Tanjore 
in trust for those who by law might be entitled to it on the death of the last possessor. 
On the facts of the case it was held that the seizure was an exercise of sovereign 
power effected at the arbitrary discretion .of the Company by the aid of military 
force and consequently the Court had no jurisdiction to try the case. 


In the other case the Government had recovered the lands held by one Begum 
Sumaroo as a Jagirdar after her death and the plaintiff filed a suit to recover the 
property, on the basis of a deed of will executed by her. It was held by the Privy 
Council that as Begum Sumaroo was.not a Sovereign Princess and the act of 
resumption was done under colour of title of lands previously held from Govern- 
ment by a subject, it was not an act of State, and the suit was consequently triable 
by a civil Court. As was observed by Lord Atkin in Eskugbayi Eleko v. Officer 
Administering the Government of Nigeria : Š 

Thi phiaie (as (actor State) is capable ol ee As applied to an actariie sove- 
reign power directed against ano! ther sovereign power or the subjects of another sovereign power 
not owing temporary legiance, in pursuance of sovereign rights of waging war or maintaining 
peace on the high seas or abroad, it may give rise to no legal remedy. But as applied to acts of the 
executive directed to subjects within the territorial jurisdiction it has no special meaning, and can 
give no immunity from the jurisdiction of the Court to enquire into the legality of the Act.” > 

Much importance, cannot in my opinion be attached to the observation of 
Sir B. Peacock in Peninsular and Oriental Steam Navigation v. The Secretary of 
Sidie’, In that case the only point for consideration was whether in the case of a 
tort committed in the conduct of a business the Secretary of State for India could 
be sued. The question was answered in the affirmative. Whether he could be 
sued in cases not connected with the conduct of a business or commercial under- 
taking was not really a question for the Court to decide. 

In the case before us the act of requisition which purports te have beeh oe 
under the sanction of municipal law, and in exercise of powers yee 
law cannot be an act of State. An action on the ground of the powers ely 
exercised could certainly have been brought against the Secours of TERN 
Constitution Act of 1935 had not been passed. - 


I am not much impressed by the argument of the learned Aftorney-General that 
the expression “sue or to be sued” occurring in section 176 does not include an, 
application for a writ of certiorari. The expression ‘sue’ in its plain grammatical 
sense connotes the “ enforcement of a claim or civil right by means of legal proceed- 


ings.” ‘The proceedings may be initiated by a plaint or by a petition of motion, and: - 
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it cannot be said that what section 176 of the Constitution Act contemplates is a 
proceeding which must begin with a plaint and end in a decree as laid down in the 
Civil Procedure Code, f 


No argument can also in-my opinion be founded upon the fact that there was 
no express mention, of prerogative writs in clause (13) of the Chapter by which the 
Supreme Court was first established in Bengal. ‘The Supreme Court was invested 
under clause (5) of the Charter with all the powers and privileges of the Court of 
King’s Bench in England and these tadou btediy included the power of issuing 
certiorari and other prerogative writs. There are reported cases to show that 
writs of mandamus were issued to the Directors of East India Company by the Court 
of King’s Bench in England.} 

On the whole, it seems to me that the view taken by the learned Judges of the 
appeal bench of the Bombay High Court iš right, and this appeal should stand, 
dismissed with costs. ; ; 

Das, 7.—In my opinion this appeal should be allowed. As I have taken a view 
different from those of three eminent Judges of the Bombay High Court and some 
of my learned brethren of this Court, for all of whom I always have the highest 
respect, I consider it right tò give the reasons for my conclusions in some detail. 


This appeal is directed against the judgment and order of an appellate Bench 

of the Bombay High Court (Chagla, C.J., and Tendolkar, J.) os an order of 
Bhagwati, J., sitting on the Original Side of that Court. The order appealed 
from is a mandate in the nature of a writ of certiorari quashing an order of 
requisition of a certain premises in Bombay made by the appellant in exercise of 
powers vested in it by Bombay Ordinance No. V of 1947. o ` 

. There is no substantial dispute as to the facts leading up to the proceedings 
out of which the present appeal has arisen. They have been sufficiently stated in 
the judgments just delivered: and need not be recapituJated by me. ` i 

Learned Attorney-General appearing in support of the present appeal has 
confined himself to two main points, namely, (i) that, having regard to the pro- 
-visions of Bombay Ordinance V of 1947; under which the impugned order was 
‘made, a writ of certiorari does not lie at all, and (ii) that a writ of certiorari does not 
lie against the Province of Bombay. Mr. Scervai appearing for the respondents 
has, quite properly, not sought to raise any of the several subsidi points which 
were unsu y canvassed before the Courts below and his endeavour has been 
to. support the judgment under appeal on the two points mentioned above and to 
Teinforce them with fresh reasonings and rulings. f 
The writ of cørtidrari is a very well-known ancient high prerogative writ that 

used to be issued by the Court of King’s Bench to correct the errors of the inferior 
Courts strictly so called. It is with this writ that the Judges of the King’s Bench used 
to exercise control over Courts of inferior jurisdiction where the latter acted without 
jurisdiction or in excess of it or in violation of the principles of natural justice. 
Gradually the scope of these writs was so as to exercise control over 
various ‘bodies which were not, strictly ing, Courts at all, but which were 
by statute vested with powers and duties that resembled those of the ordinary in- 
ferior Courts. These statutory bodies were called quasi-judicial bodies and their 
‘decisions were called quasi-judicial acts and the Court of King’s Bench freely “began 
to bring up the records OF ese quasi-judicial bodies, examine them and, if thought 
fit, quash them. The real reason for this extension of the scope of the writ of 
certiorari was the distrust with which the Judges looked upon the numerous statutory 
bodies that were being brought into existence and vested with large powers of 
affecting the rights of the subject and this extension was founded on the plausible 
plea that these statutory bodies exercised quasi-judicial functions. The-law is now 





1, Vide The King v. The Directors of East 4 M. & 3. 279. , 


India es 4 B. and Ad. 530.° The King v.- 2. : (1949) 51 Bom. LR. gga. 
The Court of Directors of the East India Company, oe 
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well settled that a writ of certiorari will lie to control a statutory body if -it rts to 
act without jurisdiction or in excess of it or in violation of the principles of natural 
justice, provided that, on a true construction of the statute creating the body, it can 
be aaid to be a quasi-judicial body entrusted with quasi-judicial functions. It is 
equally well settled that a certiorari will not lie to correct the errors of a statutory. 
body which is entrusted with purely administrative functions. It is, therefore, 
necessary, in order to determine the correctness of the order appealed from, to 
ascertain the true nature of the functions entrusted to, and exercised by, the 
Provincial Government under the Ordinance in question. 

The title of the Ordinance was “‘ An Ordinance to provide for the requisition 
of land, for the continuance of requisition of land and for certain other purposes. ”’ 
The second preamble recited that the Governor of Bombay was satisfied that cir- 
cumstances existed which rendered it necessary for him to take immediate action 
to enable the Provincial Government to make provision for requisition of land 
and for the continuance of the requisition of land already subject to requisition. . 
The Bombay Legislature not being in session at the date of this Ordinance and 
the instructions of the Governor-General under the proviso to sub-section (1) of 
section 88 of the Act having been obtained, the Governor of Bombay had legis- 
lative power and authority and the Ordinance promulgated by him had, for the 
requisite period, the force of an Act of the islature. The Ordinance has since 
been replaced ee ee ee decided on the terms of the 
Ordinance which was in force at the material times. The preambles to the Ordi- 
nance clearly indicated that.the Ordinance had been promulgated under circum- 
stances at considerable urgency. This is a fact which should be borne in mind in 
interpreting the operative provisions of the Ordinance.’ “ PS 

Section 3 of the Ordinance under which the order of requisition was made was 
in the terms following : - : 

“g. Requisition of land.—Lf in the opinion of the Provincial Government it is necessary or expe- 
dient to do so, the Provincial Government may by order in writing requisition any land for ‘any 
public purpose : 

Provided that no land used for the purpose of public religious worship or for any purpose which 
the Provincial Government may specify by notification in the Official Gazette shall be requisitioned 
under this section.” K ; 
$ It is clear, and, indeed, there can be no dispute, that the words “If in the 
opinion of the Provincial Government”? governed the words “it is necessary or 
expedient to do so ” and that whatever those latter words might mean or imply had 
been left entirely to the opinion of the Provincial Government. What then, were 
the meaning and implication of the words “it is necessary or expedient to do so ”? 


The main section read as a whole clearly implied a close and intimate cor- 
relation between the two parts, namely, the power conferred on the Provincial 
Government by the operative part and the formation of opinion as to the necessity . 
or expediency: for exercising that power under the earlier part of. the section and 
this correlation was brought about by the use of the word “ so ” in conjunction with 
the words “to do.” To, my mind, the words “ to do so” covered and included 
within their meaning whatever Provincial Government had been authorised to do.. 
By the operative part of the section the Provincial Government had been empowered, 
not to requisition simpliciter but to requisition for a public purpose. The words 
“to do so” in the opening part of the sentence necessarily, therefore, referred, 
to the act of requisitioning for a public purpose and it must follow, therefore, that 
the necessity or expediency for requisitioning for a public purpose was left to the 
opinion of the Provincial Government. Strictly, as a matter of construction of the 
section, both grammatically and according to the necessary intendment of the 
Ordinance, as it appears from its , the conclusion is irresistible that the 
words “ to do so” meant and stood for the words “ to requisition any land for a 
public purpose.” It is to avoid the repetition of the words “ requisition an land for 
any public purpose ” that the words “ to do so” were used in the earlier part. 
It would have served the purpose equally well if in the earlier part of the sentence ` 
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the words “ to-requisition any land for any public purpose” had been used instead 
of the words “ to do so” the words “ do so ” had been used at the end of the 
section instead of the words “ requisition mees for any public purpose.” It 
appears to me to be entirely fallacious to say that because the words “ for a public 
purpose”? were to be found at the.end of the section, therefore, the existence of a 
public purpose must have been a collateral -fact which could not come within the 
scope of the formation of the opinion. The truth is that the earlier part of the 
section by the use of the words “to do so” included the question of a public 
Purpose and the entire.composite matter, namely, the necessity or expediency for 
requisitioning land for a public purpose had been left to the subjective opinion of 
the Provincial Government. i 


Learned counsel for the respondents contends—and in this he has the judg- 
ments of the High Court in his favour—that although it had beer left to the Pro- 
vincial Government to form its own opinion as to the necessity or expediency 
of requisitioning land and to make an order of requisition founded on that opinion, 
the existence of a public purpose was a condition precedent to the exercise of the 

and the question of the fulfilment of the condition precedent had not been 
eft to the subjective opinion of the Provincial Government but had to be determined 
as an objective fact by the Provincial Government before it procetded to form its 
opinion and to make the order. The words “ to do so ”, according to learned counsel 
for the respondents, referred to the act of requisition only but not to the purpose of 
such requisition. I am unable to accept this line of argument which appears to 
me tọ be.open to the following several objections : - . 

(i) It overlooks the word “ so ” and gives no meaning to it. 

(ii) If that interpretation were correct then the section would have read 
as follows : i , j 

“ If in the opinion of the Provincial Government it is n or ient to ition an 
land, the Provin ia realon ent may, by an order in writing? retila ra HEA publie 
purpose.” ' 

So read, the section would mean that the Provincial Government would, in 
order of sequence, first have to form its opinion as to the necessity or expediency 
for requisitioning any land without reference to any purpose.’ On this interpreta- 
tion it is clear that the Provincial Government could not act directly upon the’ 
opinion so formed, because the exercise of the power depended on the existence’ of 
a public purpose as an objective fact which had yet to be determined. If that were 
to be so then what was the necessity for the anterior formation of opinion by the 
Provincial Government? A formation of opininon as to the necessity br expe- 
diency of a purposeless requisitioning would be an entirely useless, incomplete and 
futile mental exercise for such formation of opinion would rot have in any way 
helped the Provincial: Government in making an order of requisition at all. 

(iii) According to the respondents’ interpretation the existence of a public 
Purpose as an objective fact had to be determined first before the Provincial Govern- 
ment would form its opinion as to the necessity or expediency of requisitioning a 

, particular land. This argument amounts to reading the section, upside down 
and in, fact to recasting the section altogether. If that were the true intention of 
the Governor of Bombay in promulgating this Ordinance, then the section would 
have said— If any land is needed for a public and if in the opinion of 
the Provincial Government it is necessary or jent to requisition any particular 
land for that purpose, the Provincial Government may, by an order in writing, 
Tequisition such land.” The section as enacted, however, did not say anything 
of the kind. - 

(iv) It is said that this section postulated a public purpose to’ exist and' 
juired the Provincial Government to form its opinion as to the necessity or cx- 
iency of requisitioning land for that public purpose. One can only arrive at 

. the’ last mentioned proposition by interpreting the words “to do so” in the. way 

_ Suggested by me and once that interpretation is adopted, the existence of a public 
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purpose as well as the necessity or expediency of requistioning land must both: 
become the subject-matter of the opinion of the Provincial Government. ani 

(v) If the existence of a public purpose had to be determined as an objec- 
tive fact and if that determination were liable to be subjected to the scrutiny of 
the Court in legal proceedings, then such a edure would have quite ec- 
tively frustrated the very object set forth in second preamble by preventing 
the Provincial Government, by means of protracted. legal proceedings, from taking 
immediate action for making provision for requisition of land and for the continu- 
ance of the requisition of land already subject to requisition. In this very case; 
the order of requisition which had been made in February, 1948, is still in abeyance. 


(vi) The result of the interpretation suggested by the respondents would 
be to hold that the Provincial Government had to determine judicially the existence 
of a public purpose as an objective fact before it proceeded to form its opinion as 
to the necessity or expediency of requisitioning any icular land. It is difficult 
to appreciate how the Provincial Government would have proceeded to decide this 
issue. To whom would the Provincial Government give notice that it proposed to 
decide this issue of the existence or otherwise of a public purpose ? Who would be 
interested to deny the existence of such a purpose at that stage? None, for no 
particular person’s land was actually sought to be requisitioned at that stage. Indeed 
this issue could not arise until a person was actu threatened with a requisition 
order. An interpretation that leads to such an a and anomalous position 
cannot but be rejected. ‘ 


: (vli) If it is contended that the Provincial Government had to decide this 
issue as and when it sought to requisition any particular land belonging to a parti- 
cular person, the result will be still more anomalous. In that case the Provincial 
Government would be called upon to decide the selfsame issue as to the existence 
of a public purpose as often and as many times as it would need any land, for ‘the 
decision in one case will not bind the owner of a different land: There would have 
to be as many decisions as to the existence of a public purpose as there would, be, 
number of plots of land to be acquired. Can anything be more absurd than this ?, 


(viii) If the decision on the existence of a public purpose had to be, made 
along with or simultancously with the formation of opinion as to the necessity or, 
expediency for requisitioning any particular land then it must be conceded that 
the two matters were correlated to each other and then it will be absurd to suggest 
that the intention of the Ordinance was to keep the two component parts in separate 
water-tight compartments, one being requir¢d to be decided as an objective fact 
and the other being left to the subjective opinion of the Provincial Government, 
In the absence of specific provision in express language such an anomalous inten- 
tion cannot be imputed to the legislative authority. i ae 


The objections stated above quite definitely lead me to the conclusion that 
the interpretation suggested by the respondents cannot be adopted and they also 
fortify my view that the section must be construed in the manner I have men- 
tioned. bo construed, it would read as follows : y ' 

“ If in the opinion of the Provincial Government it is necessaryvor expgdient to isition 
any land for a, ablic purpose, the Provincial Government may by an order th writing, requisition 
any land for a public purpose.” - 3 

As soon as this construction is reached, there remains, on the authorities and 
on principle, no escape from the conclusion that what had been left to the subjec- 
tive opinion of the Provincial Government was a composite matter, namely, the 
necessity or expediency for requisitioning land for a public purpose. The Provincial 
Government was authorised to form an opinion on the entire matter and every compo- 
nent part of it. In short the existence of a public purpose was left as much to the 
opinion of the Provincial Government as was the neceasity or expediency for requisi- 
tioning any icular land. It seems clear to me that the legislative.. authority 
meant, not that there must be a public purpose as an objective fact to be determined 
judicially which determination was to be subject to the scrutiny of the Court but, 
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that.the Provincial Government should be of opinion that a public purpose existed 
for the advancement of which it was necessary or expedient to requisition land. 
In my opinion the words “ if in the opinion of the Provincial Government ” governed 
both the purpose and the necessity or expediency of making an order of requisition. 

c formation of opinion on the entire matter was purely subjective, and the 
order of requisition was to be founded on this subjective opinion and as such was 
a piel) DE r act. It will be useful, at this s to refer to some of 
the jude decisions which, as I apprehend them, y support my above 
conclusions. 


It is well established that if the Legislature simply confides the power of doing 
an act to a particular body if in the opinion of that body it is necessary or expedient 
to do it, then the act is purely an administrative, i.¢., an executive act as opposed to 
a judicial or quasi-judicial act, and, in the absence of proof of bad faith, te Court 
has no jurisdiction to interfere with it and certainly not by the high prerogative 
writ of certiorari. Usually this discretion is confided by the use of expressions like 
“ If it appears to,” “ If in the opinion of” or “ If so and so is satisfied.” In Mayor, 
sica of Westminster v. London and North-Western Railway Company1, Lord Halsbury, 
Ļ.C:, observed : \ p 

“ Assuming the thing done to he within the discretion of the local authority, no Court has power 
to interfere with the mode in which it has exercised it. Where the Legislature has cunfided the power 
fo'a particular body, with a discretion how it is to be used, iť is beyond the power of any Court to 
contest that discretion. Of course, this assumes that the thing done is the thing which the Legislature 

has authorised.” 7 

2” To the like effect are the following observations of Batty, J., in Balwant Ram- 

chandra Natu v. The Secretary of State? : - 

“ No doubt when a has been conferred in unambi b tute, th 

cannot interfere with in eat and’substitute their own diecre ton or aetna ne 

selected by the Logislature for the purpose.” . ` ; 

Sometimes the Legislature may entrust a power to a specified authority to do 
an act for a certain purpose. Even in such a case, the Legislature may, neverthe- 
legs, by appropriate language, leave not only the determination of the necessity or 

cy for doing the act but also the determination of the necessity or expedi- 
ency for doing the act for that purpose as a composite matter to the opinion, satis- 
faction or discretion of that authority. In such a case what is a condition precedent 
for the doing of the act is not the actual existence of the particular purpose but the 
opinion of the specified authority that the purpose exists. In other words the 
authority is also made the sole judge of the existence of the purpose, for otherwise 
it cannot form its opinion as to the necessity or expediency of doing the act for that 

purpose. | 

. In Wijeyesekera v. Festing? the Governor of Ceylon with the advice of his 

Executive Council made an order under the ay lara of Land Ordinance,» 1876, 
directing the Government agent to take order for the acquisition, under the provi- 
sions of the Ordinance, of of the appellant’s estate for a public namely, 
the ing of a road. whole point in the case was whether a decision of the 
Governor in Council was conclusive on the point that the land was wanted for a 
public . The question turned on sections 4 and 6 of the Ordinance (No. 3 
of 1876) relevant portions of which provided ‘as follows : ae 

aE es Whenever errata (0 toe Governor that lind in sny locality oh op ea be needed 
for any public it be lawful for the Governor to direct the Surveyor-General or other 
officer generally or authorised by the Governor in this behalf, to examine such land and report 
whether the same is fitted for such purpose. Le ; 

. 6. The Surveypr-General, or other officer so authorised as aforesaid, shall then make his report 
to the Governor whether the possession of the land is needed for the for which it appeared 
likely to be needed as aforesaid. And upon receipt of such report it shall be lawful for the Governor, 
with AST the Executive Council, to direct the Government Agent to take order for the acquisi- 
tion of H 7 





in (1905 3. (1919) A.C. 646.” 


Jac. 426. . 
t a. (1905) I.L.R. 29 Bom. 480, 503. 
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In delivering the judgment of the Board Lord Finlay approves of a previous ` 
decision of the Supreme Court of Ceylon and observed as follows : : 

“ It appears to their Lordships that the decision of the Governor that the land is wanted for 

blic purposes is final, and was intended to be final, and could not be questioned in any Court. : 
c nature of the objection is such that it would be ubviously unsuitable for the District Court, which 
is cancerned with questions of compensation which would arise if the land is to be taken. But the 
: question might also be raised in a preliminary way, as was suggested by Lord Wrenbury in the course 
of the argument. It might be raised by an application to the Court to stay the further p 
on the ground that although the Governor in the Executive Council had made the order, it was not 
a case where the condition precedent of the Ordinance was really fulfilled, namely, that the land 
was wanted for public purpose. . 

In their Lordshipe’ opinion no such ing would be competent in such a case, and the deci- 
in ofthe Gosernot i Concil; makie an er under the latten part’of section 6 of the 
Ordinance, is final and conclusive.” 5 

His Lordship concluded— : 

“ When you, have an enactment of that kind it shows that it was intended that the decision 
of the Governor in Executive Council on the point should be binding.” : 

The decision in Point of Ayer Collieries, Lid. v. Lloyd George! which was a case 
of requisition of an undertaking turned on reg. 3 (4) of the Defence (General) _ 
R tions—the relevant parts of which were as follows : : 


“ Tf it appears to a competent authority that in the interests of the public safety, the defence of 
the realm, or the efficient prosecution of the war, or for maintaining supplies and services esenti 
to the-ife of the community, it is necessary to take control on behalf of His Majesty of the whole or 
any part of an existing undering; and that, for the purpose of exercising such cuntrol, it is expedient 
that the undertaking or part should be carned on in pursuance of an order made under this para- 
graph, the competent authority may by order authorise any person (hereinafter referred to as an 
‘authorised controller’) to exercise, with to the undertaking or any part thereof specified 
in the order, such functions of control on behalf of His Majesty as may be provided by the order... ” 


An order under the regulation having been made with respect to th© 
appellant’s undertaking, the appellant brought an action impugning it on thè 
ground, inier alia, that there were no adequate grounds upon which the Minister 
could find, as he stated he had found, namely, that it was necessary to take 
control in the interests of the public safety, the defence of the realm, the 
efficient prosecution of the war or for maintaining supplies and services essential 
to the community. Singleton, J., having dismi the action, the yew went 
up to the appeal Court. If the reasonings and the conclusions of the beatae Ft 
under appeal before us were sound and correct it could well have been held 
by the of Appeal in that case that the tion postulated the existence 
of ‘the interests of public safety, etc., which to be judicially determined 
as an objective fact and that what had been left to the subjective opinion of 
the competent authority was only the necessity for taking control of the under- 

ing. This was, however, repelled and in dismissing the appeal Lord Greene, 
M. R., with whom Goddard and du Parcq, L.JJ., concurred observed as follows : 
“Tf one thing is settled beyond the possibility of dispute, it is that, in construing regulations of 
this character expressed in this particular form of language, it is for the competent authority, whatever 
. Ministry that may be, to decide as to whether or not a case for the exercise of the powers has arisen. 
It is for the competent authority to judge of the adequacy of the evidence before it. It is for the 
competent authority to judge of the ibility of that evidence. It is for the competent authority 
~to judge whether or not it is desirable or necessary to make further investigations before taking action. 
It 1s for the competent ramen to decide whether the situation requires an immediate step, or whether 
some delay may he allowed for further investigation and perhaps negotiation. All these matters 
are placed by Parliament in the hands of the Minister in the belie that the Minister will exercise his 
power properly, and in the knowledge that, if he does not do so, he is liable to the criticism of 
* Parliament. ¢ thing is certain, that is that those matters are not within the competence of 
this Court. It is the competent authority that is selected by Parliament to came to the decision, and 
if that decision is come to in good faith, this Court has no power to interfere, provided, of course 
that the action is one which is within the four corners of the authority delegated to the Minister.” 

There is no substantial difference in the language of reg. 55 (4) and that 
of the Bombay Ordinance now before us if it is properly construed and read 
in the way I have indicated abdve. Even if ity were possible, on an over- 
meticulous- analysis-to deteet-any-such- difference, the position is put beyond 
RS 
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doubt in the decision of the English Court of Appeal in Carltona Lid. v. Com- 
mussioners of Works and others}. The decision turned on reg. 51 (1) of the Defence 
(General) Regulations which was in the following terms : f 

“ A competent authority, if it appears to that authority to be necemary or expedient so to do in 
the interests of the public safety, the defence of the realm or the eficient prosecution of the war, or 
for maintaining supplies and services essential to the life of the community, may take possession of 
any land, and may give such directions as appear to the competent authority to be necessary or expe- 
dient in connection with the taking of possession of that land.” 


There is no substantial difference at all between the language of this regula- 
tion and section 3 of the Bombay Ordinance as construed above. If the reasonings 
of Chagla, C.J. and Tendolkar, J., were correct, the words “ so to do ” in the above 
regulation would refer only to the act of taking of Possession, for, according to them, 
the interests of the public me etc., do not describe the nature or character of that 
act but constitute the purpose for which the competent authority was to do the act of 

ing possession. On that line of reasoning the regulation could be equally said. to 
postulate the existence of the interests of the public safety, etc., as conditions prece- 
dent to the exercise of the power and it could be said that the fulfilment of those 
conditions precedent had to be determined quasi-judicially so as to be subject to the 
scrutiny and interference of the Court. this line of: reasoning was rejected by 
Lord Greene, M. R., with the concurrence of Goddard and du Parcq, L.JJ., in the 
following words : Be 

“ The last point that was taken was to this effect, that the circumstances were such that, if the 
requisitioning authorities had brought their minds to bear on the matter, they could not possibly 
have come to the conclusion to which they'did come. That argument is one which, in the absence 
of an allegation of bad faith—and I may say that there is no such allegation here- is not upen to this 
Court. It has heen decided that, where a regulation of this kind commits to an executive authority 
the decision of what is necessary or expedient and that authority makes the decision, it is not compe- 
tent to the Courts to investigate the grounds or the reasonableness of the decision in the absence of 
an allegation of bad faith. Ifit were not so, it would mean that the Courts would be made sible 
for carrying on the executive Government of this Country on these important matters. Parliament, 
which authorises this regulation, commits to the executive the discretion to decide and with that 
discretion if bona fide exercised no Court can interfere. All that the Court can do is to see that the 

er which it is claimed to exerdise is one which falls within the four corners of the powers given 
fy ane Teali lare anid foes fist hee power we eae Get good faith. Apart from that, the 
Gourts have no power at all to inquire into the reasonableness, the policy, the sense or any other 
aspect of the transaction.” : 

. Ve Suryanarayana v., Province of Madras? is a Fujl Bench decision of the 
Madras High Court. It discussed section 6 of the Land Acquisition Act and held 
that the decision of the Provincial Government that the land was required for a 
public purpose was final. , 

Robinson v. Minister of Town and Couniry Planning? is instructive. The provisions 
of the Town and Country Planning Act, 1944, were considered in that case. The 
relevant portions of section 1 of that Act were as follows : f 

“Where the Minister of Town and Country Planning (in this Act referred to as the Minister) 
is satisfied that it is requisite, for the purpose of dealing satisfactorily with extensive war damage 
in the area of a local planning authority, that a pari or parts of therr area, consisting of land shown 
to his satisfaction to have sustained war damage or of such land together with other land contiguous 
or adjacent thereto, should be laid òut afresh and redeveloped as a whole, an order declaring all or 
any of the land in such a part of their area to be land subject to compulsory purchase for dealing with- 
war damage may be made by the Minister if an application in that behalf is made by the authority 
to him before the iration of five years from such date ‘as the Minister may by order rppoint as 
being the date when the making of such applications has become practicable.” 

It will bè noticed that the power to make the order was subject to the-satis- 
faction of the Minister not only that it was requisite that lands should be laid out 
afresh but that it was requisite “ for the purpose of dealing satisfactorily, etc.,” which 
unquestionably was a question of fact and could be said to be subject to objective 
determination yet, it was held by the appeal Court, overruling an earlier decision of 
Henn Collins, j. in another case that the entire matter, namely, the necessity for lay- 
ing out the lands afresh as well as the purpose of dealing was for the satisfaction of 





I. “od 2 All E.R. 560. ` 153 (F.B.). 
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the Minister that he was the sole judge that no objective test was possible and that 
the decision of the Minister was an administrative act. 


Franklin v. Minister for Town’ and Country Planning! was concerned with sec- 
tion 1 (1) of the New Towns Act 1946, the relevant portions of which ran as follows : 
“ If the Minister is satisfied after consulting with any local authorities who appear to him to be 
concerned, that it is expedient in the national interest that any area of land should be developed 


as a new town by a Corporation established under this Act, he may make an order designating that 
area as the site of the proposed new town.” 


Here what was left to the satisfaction of the Minister was not only whether it 
‘was.cxpedient that any area should be developed as a new town but whether it was 
expedient in the national interest that any area should be so developed. If the 
present arguments were soufd it could be held in that case that the section postu- 
lated the existence of national interest to be determined judicially as an objective 
‘fact and that it was a condition precedent to the making of the order. It was, how- 
ever, held by the House of Lords that no judicial or quasi-judicial duty was imposed 
on the Minister in the discharge of his statutory duties, those duties being purely 


The case of Hubli Electricity Co,, Lid. v. Province of B * may also be referred 
to. Relevant portions of section 4, sub-section (1) of the Indian Electricity Act, 
1910, provided : 

“ The Provincial Government may, if in is opinion the public interests require, revoke a heence 
in the following cases namely :— . 
(a) Where the licensee, in the opinion of the Provincial Goyernment makes wilful and unrea- 
sonably prolonged default in doing anything required of him by or under this Act.” 


Could anything be more objective than the requirements of public, interest or 
the wilful and unreasonably prolonged default? And yet in construing the section 
their Lordships of the Privy Council observed : 

“ Their Lordships are unable to see that there is anything in the language of the sub-section or 
in the subject-matter to which it relates on which to f „the suggestion that the opinion of the 


vance of a judicial examination as to the sufficiency of the on which the Government acted 
io forming an opinion. Further, the question on which the opinion of the Government is relevant 
is not whether wdefault has been wilful and unreasonably prolonged but whether there has been 
a wilful and unreasonably prolonged default. On that point the opinion is the determining matter, 
and—ifit is not for good cause displaced as a relevant opinion— it is conclusive.” 


The recent case of A. C. Mohomed v. Sailendra Nath Miira? may also be referred 

to. It was concerned with an order of requisition of certain premises except the 

und floor made under section 3 Cee the West Bengal Requisition and Control 
(Temporary Provisions) Act, 1947, which runs as follows : - 

- “Whenever it ap to the Provincial Government that eny premises in any locality are needed 
or are likely to be n ed for apy public purpose, it may, by order in writing, requisition nich premisea: 
Provided that no premises exclusively used for the purpose of religous worship thall be requisitioned 
under this section.” 7 

I find no difference between the language of this section and that of section 
3 of the Bombay Ordinance as construed by me. It is quite clear that what was left 
to the opinion of the Provincial Government was not the need of-the premises 
simpliciter but the need of any premises for a public purpose as a composite matter. 
If the present arguments were sound, it could be held that the section postulated the 
existence of a public purpose and that what was left to the opinion of the Provincial 
Government was the need of the premises for that public . It was, however, 
held by a Division Bench of the Calcutta High Court—and I think quite rightly—that 
it sufficed for the exercise of the power that the local Government was satisfied as 
to the existence of the condition precedent to the exercise of its powers. 





1. ten 2 All E.R, 289 : (1948) A.C. By. 51 Bom. L.R. 551 (P.C). 
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To summarise : It is abundantly clear from the authorities cited above that 
questions of fact such as the existence of a public purpose or the interest of the 
public safety or the defence of the realm or the efficient prosecution of the war, 
or the maintenance of essential supplies and the like may well be and, indeed 
are often left to the subjective -opinion or satisfaction of the, executive authority. 
Merely because such a matter involves a question of fact it does not follow at all that 
it must always, and irrespective of the of the particular enactment, be 
determined judicially as an objective fact. en the Legislature leaves it to an 
executive authority to form an opinion on or to be satisfied about such a matter asa 
condition for the exercise ofany power conferred on it, and to act upon such 
opinion, what is condition precedent is, not the actual existente of the matter but; 
the subjective opinion or satisfaction of the executive authority that it exists. The 
cases referred to above clearly establish this much that when the Legislature 
leaves it to the opinion or satisfaction of the executive authority as to whether it 
is necessary or expedient to uisition any land for a public purpose the exe-` 
cutive authority is constituted sole judge of the composite matter, that is to 
say of the existence of the public purpose as well as the necessity or expediency 
for requisitioning the land for that public purpose, call it a condition precedent 
or an objective fact or what will. On a proper construction of section 3 of 
the Bombay Ordinance (No.’ V of 1947) there ¢an be no doubt that that section 
left it to the Provincial Government to form its own opinion on the entire matter, 
namely, whether it was necessary or expedient to requisition any land for a public 
purpose and to act upon that opinion. So Caseaed. the formation of opinion on 
the whole matter and the act founded thereon was nothing but a purely adminis- 
trative, (i.¢., executive) act. If the acts were done in good faith and within the 
four corners ofthe Ordinance, the Court cannot interfere with it in any proceed- 
ing and far less by the tive writs of certiorari or prohibition. If there be | 
any hardship the appeal of the subject must be to the Legislature and not to the 
Court. The first and the major head of the arguments advanced on behalf of the 
respondents must, therefore, fail. , i 


It will be convenient`to disppse of at once two anci points. In the petition 
a bald suggestion was made, verified only as true to information and belief and 
unsupported by any legal evidence, that the Provincial Government had made the 
order mala fide and for a collateral pur . The petitioner gave evidence in Courts 
There is nothing in the evidence which may support any plea of bad faith on the 
part of the Provincial Government or its officers. All that was said was that Mrs. C. 
Dayaram to whom the requisitioned premises had been allotted was the wife of an 
advocate from Karachi, and was a refugee and that the petitioner did not know 
whether her husband had also migrated from Karachi. Atan adjourned hearing the . 
question was put as to whether Mrs, Dayaram was concerned in any manner 
whatever with the administration of Government of Bombay or was a public servant. 
The purpose of the question was perhaps to establish that she was in a position to 
influence the Government officers. The petitioner in fairness replied that he was 
not aware if she were. In the evidence there is nothing from which it can be taken 
as proved that the Provincial Government and its officers: had acted in bad faith. 
Secondly, it was suggested that the Provincial Government had not acted within 
the four corners of the Ordinance in that, on its own ing, there was no public 
purpose at all for which the order was made. Bhagwati, J., expressed the view 
that the requisitioning of a flal for a particular or individual ec was not a 
public purpose, for there was no question of serving the interests of the 
community. On appeal Chagla, ey, disagreed with the above view. In his 
opinion the housing of refugee might certainly be a public purpose, for securing 
a house for an individual refugee might itself confer a benefit on the community 
as a whole. In this opinion the learned Chief Justice was manifestly right. But 
the learned Chief Justice went on to say that choosing one refugee as against 
another without any ostensible cause would not constitute a public purpose for 
which the flat in question could be-requisitioned. This conclusion, with great 
respect to the learned Chief Justice, appears to be founded on a slight confusion 
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of ideas. It has to be remembered that this was not a solitary order of requisition 
made by the Government for the eure purpose of ho The 
petitioner's Solicitors’ letter dated 27th February, 1948, clearly stated that there were 

similar orders”? issued by the ent. The impugned order itself shows 
ex facie that the order was made generally for “ public purpose housing.” It was 
not jn terms made for the benefit of any particular individual refugee. The 
allotment of the flat to Mrs. C. Dayaram was the next step and as such the allot- 


ment of the flat already requisitioned to a particular refugee cannot ibly ' 
vitiate the ing order of requisition. To siy aac secing that the allotment 
was made to her, the order of requisition must have been made in her interest 


is to att on suspicion which is not permissible. The flat had to be allotted to a 
refugee for purposes of his or her ho The fact that the petitioner himself was 
„a refugee has been stressed before us an it has been said that it was a novel way of 
solving the refugee problem by ousting one refugee and putting ‘in another. There 
is no evidence as to the relative circumstances of the petitioner and Mrs. C. 
Dayaram. For all we know she may have been a more deserving person whose 
needs were more urgent than those of the petitioner. The point is that it Lie it lies heavil 
on the person who challenges the bona fides of a public authority or who conten 
that the authority had acted outside its powers to establish his case on cogent 
evidence. He cannot succeed by leaving the matter in the air and to the i uty 
of his counsel in creating an atmosphere of mere suspicion, which falls far ahort of 
legal proof. f 

. I now pass on to the second head of argument which is based on- the 
assumption that the existence of a public purpose had not been left to the 
subjective opinion of the Provincial Government but was an objective fact which 
was a condition precedent to the exercise of the power of requisition. What consec- 

ences follow from this assumption? ‘The contention of the respondents is that 
the fulfilment of this condition as an objective fact had to be determined by the 
Provincial Government judicially and that being thus charged with a quasi-judicial 
function the Provincial Government become amenable to the high prerogative 
writ of certiorari in case it acted without jurisdiction or in excess of it or in violation 
of the principles of natural justice. The question,,therefore arises as to what are 

\ the tests for ascertaining whether the act of a statutory body is a quasi-judicial act 

or an administrative act. 


As to what is a quasi-judicial act there have been many judicial nounce - 
ments. May, SJ. in Queen v, Dubin R described a eae icial act as 
follows : 

“ In this connection the term judicial does not Peecaanily mean acts of a Judge or legal trib 
sitting for the determination of matters of Jaw, but for purpose of this Pianon, a judi 
to be an act done by competent authority upon consideration of facts an tances and i impoing 
liability or affecting the rights. And if there be a body empowered by law to enquire into facts, 
make estimates to impose a rate on a district, it would seem to me that the acts of such a body involv- 
ing such consequences would be judicial acts.” 


Lord Atkinson in Frome United Breweries v. Bath Justices? approved of this defi- 
nition ás one of the best definitions, The definition that now holds the field is that 
of Atkin, L.J., as he then was, in Rex v. Electricity Commissioners*. It runs as follows : 

“ Whenever any body of persons having J authority to determine ` eee affecting the rights 


of subjects, and having the duty to act j y act in excess of their | es Aaa aa 
oe ccntcblling e E Divion edk te eve writs! 


T a pate a Y London Gouniy Councilt and by 
many learned Judges in subsequent cases inclu the latest dan of the 
Council in Nakkuda Ali v. M. F. De S. Jayarains*. In BamwartlaPs caset I had 
occasion to analyse the essential characteristics of a quasi-judicial act as opposed to 
an administrative act. pee ee ee cra 





. . (1878) 2 Ir. R. 971. 4. (r991 ‘a KB 2 
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I pointed out there, the two kinds of acts haye many common features. Thus a 
, person entrusted to do an administrative act has often to determine questions of 
fact to enable him to exercise his power. He has to consider facts and circum- 
Be CS STO Wr i a P a aA re ee ae une eects 
his power just as a person exercising a judicial or quasi-judicial function has to 
do. Both have to act in good faith. A good and administrative or executive 
act binds the subject and affects his rights or imposes liability on him just as effectively 
as a quasi-judicial act docs. The exercise of an administrative or executive act 
may well be and is frequently made dependent by the Legislature upon a condition 
or contingency which may involve a question of fact, but the question of fulfilment 
of which may, nevertheless, be left to the subjective opinion or satisfaction of the 
executive authority, as was done in the several Ordinances, regulations and enact- 
ments considered and construed in the several cases referred to above. The first 
two items of the definition given by Atkin, L.J., may be equally applicable to an 
administrative act. The real test which distinguishes a quasi-judicial act from an 
administrative act is the third item in Atkin L.J.’s definition, eee the duty 
to act judicially. As was said by Lord Hewart, C.J., in R. v. Legislative Commrittes 

of the Chaerch Assembly? : 


“In order that a body may satisfy the required test it is not enough that it should have | 
authority to determine questions affecting the rights of subjects ; there must be superadded to 
characteristic the further characteristic that the has the duty to act juqiciall . 

The above passage was quoted with a roval by Lord Radcliffe in delivering 
the judgment of the Privy Council in Ni Sita Ali’s bag (supra). Therefore, in 
considering whether a Ee .statutory authori uasi-judicial body or a 
mere administrative y it has to be ascertained w her e statutory authority 
has the duty to act judiciglly. When and under what circumstances then can a 
statutory body he said to be under a duty’ to act judicially ? 


An examination of the decided cases shows that in many of them where 
the statutory bodies were held to be quasi-judicial bodies and their decisions 
were regarded as q a a a 
under the statute and so oe patie opposing such c and the statutory 
authority was empowered to adjudicate upon the matters in issue between the 
parues and to "grant of refuse the dam. Thus in Ths Queen v. The. Local Govern- 
ment Board? the contesting parties were the County Council of Wexford on one 
side and Webster and Leary on the other side and Local Government Board was 
the statuto AE to decide whether the Jatter were entitled to higher salary. 
In Rex y. "Woodkous T ihe contest was between the applicants for renewal of 
licence of certain boka and the Justices of Leeds were to decide whether the 
licence should or should not be renewed. Reference may also be made to 
the cases of Rex v. Post Master General®, Rex v. London County Council® and Rex v. Hendon 
District Council’, Even in Rex v. Boycott® it may be said that the Statute there con- 
templated a contest between the Local Education Society and the boy who was 
alleged to be imbecile-and whose father was entitled to notice under the regu- 
lations before’a certificate was issued t the boy. It is not necessary to 
multiply instances. The point to note is that in each of these cases there was a lis— 
a Propion and an opposition—and the statutory authority was authorised to 
decide’ the question and in each of these cases the decision was regarded as a 
quasi-judicial decision. Indeed in some of the cases the necessity of a ks between 
two or more parties has been referred to or even insisted upon. A ate 
dnd others v. Minister of Health®, Maughan, L.J., as he then was, said : 





“In de sjlicther ‘the positiea of the Minister ta that whick Ihave daco ay 
quasi-judicial, I think, it is to appreciate that under a clearance area scheme, to 
Gbjeckons are made by the owners the property in the area, there is a truc contest as between the 

1. (192B) 1 K.B. 414 at p. 415. 2. -. —- 6..-(1931) a K.B. 21 

a. (1950) 44 C.W. pea game à "4 1933) 2 K.B. on 

3. (1902 LR. Ir. - (1939) 2 K.B: 651. 

4 (1906) 2 K.B. jo 9. (1935) 1 K.B. 249 at 271. 
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owners of the property and the local authority ; in other words, there are two sides as between whom 
the Minister has to como to a determination after consideration.” 


The Pier ag passage from the judgment of Greer, L.J., in that case quoted 
with approval by wed . in Frost others v. Minister of Health’ takes the matter a 
little further in that line 

“In so far as the Minister deals with the matter of confirmation of a closing order in the absence 
of objection by the owners, it ix clear to me, and I think to my brethren, that he would be acting 
in a ministerial or administrative capacity, and would be entitled to make such enquiries as he thinks 
necessary to enable him to make up his mind whether it was in the public interest that order should 
be made. ‘But the position, in my judgment, is different where objections are taken by those interested 
in the properties which will be affected by the order if confirmed and carried out. Tt seems to me that 
in deciding whether a closing order be made in spite of the objections which have been raised by the 
owne it seems to me reasonable that the rae should “be be regarded as exercising quasi- 
judicial functions.” 

Swift, J., in accepting above statement added : X 

“I accept tiiat from the moment an objection is made the Minister is exorcising quasi-judicial 
functions, but it seems to me to be clearly recognised by tho Court of Ap peal that up to the time of 
objection being made the Minister acts in an administrative, and not a Pidicial, capacity.” 


Under the Housing Act, 1930, the local authority submits a clearing order to 
the Minister. If no objection ned by the owners of the property the Minister 
considers the matter and either confirtns or modifies the order of the local autho- 
rity. In the absence of objection the Minister, according to those two decisions, 
acts in an administrative capacity. Why? Because there is no lis in the sense of 
two opposing parties. There is only a proposal by the local authority. But‘ if 
objection is raised by the owner, the Minister, acco: to these cases, in deciding 
the matter, acts judicially, Why? Because there is a lis between two contending . 
pana namely, he local ‘authority and the owner which has to be decided by the 

i ter. Itis true that in Franklin v. Minister of Town and Country Planning? (supra) 
the House of Lords held that under the Statute the Minister at no stage acted 
judicially, and, therefore, the actual decisions in these two cases cannot be sustained. 
But, nevertheless, I have quoted the above passages onlyto illustrate the reasons 
‘and the principle on wick the actof a statutory body empowered to decide disputes 
between two contesting parties was held to be najud cal The Report of the 
Ministers’ Powers Committee in defining the wo: is * judicial ’ and ‘ quasi-judicial ° 
saver definition was accepted by Scott, LJ as correct in Cooper v. Wilson? 
sta : 

SA tue judidal delion premupposa an cti exis in pte te between two or more partics and 


then involves four requisites ..... EATER ecision equally presupposes an existing 
dispute between two or more parties and eed Sh to oes 


This definition of a quasi-judicial decision clearly suggests that there ` must 
be two or more contesting parties and an outside authority. to decide those Raa 
The following observations of my Lord .the Chief Justice then sitting as a 
Judar i in the Bombay High Court, in ‘Kaikhushroo Sorabjes v. The ERa, of 

olics* in which an order made under the Defence of India Rules was under sti 
deration, are relevant on this point : 


“It appears to me that unless the authori invested with the power to pass an order had to 
act judicially, i, to a question ffom two des and decide on the matter, no question of quasi- 
judicial act can arise. two sides cannot include himself as he is the deciding authority.” 


In Franklin v. AUT U LOR A EE 2 while it was Petre the 
` Appeal Court, Lord Oaksey, L.J., said 
7S ia tach wien O E hercmusl 


an examination of the casc of both sides, there was what has been called a lis; that is to sa say, there 
were two parties contesting and the Minister as an outsid: authority, was deciding the case. 
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In the very recent case of Patri Shaw v. R. N. Roy! a Division Bench of the 

Calcutta High Court dissented from this very Bombay case? which-is now before 

. us and emphasised the necessity of a lis between two parties for making the decisior 
of the authority a quasi-judicial act. 


On the other hand there are many cases where the act ofa statutory R 
has been accepted as a quasi-judicial act although there were nọt two opposing 
jes over W. utes the authority was to sit in judgment. In those cases 
it was the authority who made a proposal and another person objected to it and 
the authority itself was entrusted to hear the objection and give a decision on it. 
ie short the authority which was the proposer was the a pee its own cause. Tho 
ground on which the decision of such an sumone. Bis ced in such situation 
| have just mentioned, was regarded as a quasi-judicial act was that the authority 
was cmpowered to affect the rights of or impose a liability on others and was required 
- by the very law which constituted it to act judicially. To take a few illustrative 
cases, Ths Queen v. Corporation of Dublin* (supra) was the case before May, G.J., 
for quashing a borough rate by certiorari. Here the contest was between the Cor- 
poration on one side and the rate-payers on the other. It was the Corporation 
which, under the Act, was empowered, after consideration of facts and circumstances, 
to impose a borough rate, a liability of the rate-payers. The provisions of the 
relevant statutes are not set out in the report and it is difficult to say precisely what 
duties had been imposed on the Corporation before it could impose liability on rate- 
payers. I, therefore, pass on to the case of Rex v. sine Commissioners (supra) 
in which we find the celebrated definition of Atkin, L. It will be noticed that 
in this case also there were not two parties apart from e Commissioners. Indeed 
_ the Commissioners themselves proposed the scheme and the companies took objec- 
tion to it and the Commissioners after holding the local enquiry and rea the 

, objections had to make the final order, It will also be noticed that the local en 
was to be held by the Commissioners themselves. The only principle on w i 
this decision rests isthat the Commissioners had power to do something -which 
affected the rights of others and that they were required by the statute itself to hold 
an enquiry, hear objections and evidence in support thereof and make their final 
decision after considering all facts and circumstances. Take the case of Estats and 
Trust Agencies (1927) Lid. v. Singapore Improvement Trust*. The contest was between 
the appellant as awner and the respondent Trust as the authority making an adverse 
declaration with respect to the appellant’s building. By the very. provisions of the 
statute the respondent Trust was made the judge in its own cause. It was, however, 
- directed to entertain objections, hear evidence and thendecide the issue. It is 
‘this last mentioned circumstance on which this decision rests. It is needless to 

multiply instances, for, I think, these cases sufficiently illustrate the position. 


What are the principles to be deduced from the two lines of cases I have referred 
to? The principles, as I apprehend,them, are : ae 
(i) that if a statute empowers an authority, not being a Court in the ordinary 
sense, to decide disputes arising out of a claim made by one party under the statute 
which claim is opposed by another party and to determine the respective rights of 
the contesting parties who are opposed to each other, there is a fit and prima farie 
‘and in the nce of anything in the statute to the contrary it is the duty of the 
authority o act judicially and the decision of the authority is a quasi-judicial act ; 
and = ë 
(ii) that if a statutory authority has power to do any act which will prejudi- 
cially affect the subject, then, altho there are not two parties apart from the 
authority and the contest is between authori Proposing to do the act and the 
subject opposing it, the final determination of the authority will yet be a quasi- 
cial-act-provided-the authority-is, requiret by-the-statute to act judcially, .~ 
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In other words, while the presence of the two pos besides the deciding 
authority will prima facie and in the absence of any other factor impose upon the 
aùthority the duty to act judicially, the absence of. two such parties is not decisive 
in taking the act of the auto out of the category of quasi-judicial act ifthe 
authority is nevertheless required by the statute to act judicially. roe ! 


* .Mr. Seervai relied on two cases, namely, Rex v. Hendon Rural District Council 
and Rex v. London County Council? as establishing that although the statute 
itself may not require an inquiry yet the decision of the authority may be a 

uasi-judicial act.” In the second case although there were no express provisions 

r inquiry in the statute itself, the rules framed by the Theatre and Music Hall 
Committee had made elaborate provisions for notice, advertisement, opposition 
and hearing in public and liberty to examine and cros.-cexamine witnesses. In the 
first case notice was actually given, objections were invited and the parties had 
appeared. In any case, in both the cases, as I have already pointed out, there 
was a lis between two contending parties apart from the deciding authority and the 
decision of the authority affected the rights of the parties and can, therefore, be 
well supported as a quasi-judicial act on the principle first enunciated. É 


The question I have now to consider is whether the act of the Provincial 
Government under the Bompay Ordinance satisfied cither of the two tests. In the 
case before us there were not two parties so as to make up a lis in the usual sense. 
Here the Provincial Goverhment had been authorised to requisition land for a 
public purpose and the ndents’ father whose interests were prejudicially affected 
opposed the requisition. The case, therefore, did not satisfy the test of a quasi- 
judicial act based on the presence of two parties apart from the Provincial 
Government. Chagla, C. J., obviously felt the difficulty and tried to get over it by 
introducing the State as a party, as Taide the Government of India Act, 1935 
the State was a legal entity apart from the Provincial Government. This introduc- 
tion of a‘fiction is wholly unconvincing and cannot be supported. The Ordinance 
under review did not contemplate or permit such a fiction. The bald fact has to be 
faced that in this case there was an absence of two contending parties a from the 
Provincial Government which was the deciding authority. This, as I have said, is, 
however, not decisive, for it has yet to be enquired whether the case satisfied the 
second test, that is to say, whether the Ordinance ‘required the Provincial Govern- 
ment to act judicially. i 7 : 

Turning now to the provisions of the Ordinance, it is contended that it is im- 
piar in section g that the existence ofa public roust be determined judicially.’ 

o argument may be summed up thus: e existence of a public purpose as an 


of ene Se be determined by the Provincial Government in a quasi-judicial 
manner. e 


tamen w 
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its power and its decision would not bind any body and could be challenged by a suit. 
This would be the position in the two cases I have mentioned, because there was 
nothing in the Proviso to section 3 or in section 4 which could suggest that the question 
of the ent of the condition precedent, namely, the non-user of the land for any 
of the purposes mentioned in the Proviso to section 3 or the vacancy of the premises 
under section 4, had in any manner been left to the subjective opinion of the Pro- 
vincial Government. But, as I have already stated, the main body of section 3, 
on a correct construction of it, expressly left the question of the existence of the public 
purpose along with the question of the necessity or expediency of requisitioning 
to the subjective opinion of the Provincial Government, and, therefore, its 
decision, if made in faith, could not be questioned at all. The circumstance 
that the fulfilment of the condition precedent ‘hid down in the Proviso to Tar 
or in section 4 had not been left to the opinion of the Provincial Government co 
not affect the question of construction of the language used in the main body of 
section 3 or alter the nature or character of the act under that section. The first part 
of the argument overlooks this aspect of the matter. The second part of the 
argument proceeds on the assumption that an objective fact can never be left to 
the subjective opinion of a specified authority and must always be determined judi- 
ially. The cases already referred to“in connection with the first head of arguments 
clearly show that the question of the existence of a public purpose or the interests 
of the State and the like may well be, and, indeed, often are, left to the subjective 
opinion or satisfaction of the specified authority and in such cases its decision, in the 
absence of bad faith, cannot be challenged in any proceeding. Even if the matter 
be not left to its subjective opinion, nevertheless, as already pointed out, an 
administrative authority has frequently to come to a decision in its own mind as to 
the objective facts such as the existence of a public purpose or the like as a step in 
the process of the exercise of its administrative powers. That decision, if erroneous, 
will not bind anybody and may be questioned in an action. See the observations 
of Palles, C.B., in Queen v. Local Government Boatd'. The mere fact that 
the existence of a public purpose is a condition precedent to the exercise of the 
power of ha eae will not necessarily make the decision as to its existence a 
quasi-judicial act. There is no warrant for saying that the fulfilment of the condition 
precedent to the exercise of an administrative power must necessarily and always 
determined judicially by the authority invested with the power. The authcrity 
decides it for its own purpose and in case of dispute the final decision rests with 
the Court—e circumstance which also supports the view that the authority has no 
duty to decide it judicially. In my opinion, even on the assumption that the 
question of the existence of public had not been left to the subjective opinion 
of the Provincial Government and that the question had to be determined by the 
Provincial Government, there was nothing in section 3 to suggest that such deter- 
mination had to be made judicially at all. The observations of Lord Radcliffe 
in. Nakkuda Ali's case? at p. 887 are also instructive and helpful on this 
point. ~ 
Mr. Seervai then draws our attention to sections 10 and 12 of the Ordinance 
on which he strongly relies in support of his contention. It should be borne in 
mind that Mr. Seervai has not contended that the order for requisition by- itself 
. was a quasi-judicial act. His contention has been that this power to make the 
order was subject to a condition precedent, namely, the existence of a public purpose 
which alone to be established judicially as an objective fact. It will, therefore 
have to be seen whether the sections relied on have any bearing on the question 
af the determination of the existence in fact of a public purpose. The sections 
ran as follows :— : 

“10, Power to obtain information.—{1) The Provincial Government may, with a view to carrying 
out the of this Ordinance, by order require any person to furnish to such authority as may 
be specified inthe order such information in his possession relating to any land which is requisitioned 
of is continued under requisition or is intended to be requisitioned or continued under requisition. 
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(2) Every person to furnish such information as is referred to in sub-section (1) shall 
he deemed to, Be Legall to do so within the meaning of sections 176 and 177 of the Indian 
Penal Code (XLV o 1840). 


12. Power te ents: and inspect land —Without prejudice to any otherwise conferred by this 
Ordinance any Officer or person empowered in thi by the incial Government by general 
or special ordet may enter and inspect any land for the purpose of determining whether, if so, 
in what manner, än order under this Ordloance should be made in relation to such land or with a 
view to securing compliance with any order made under this Ordinance.” 


In considering and ‘construing the above sections it has to be borne in mind 


that a mere provision for an enquiry as 2 prelepim Roel pane ing to a decision 
will not necessarily make the decision a quasi-judicial act, for the purpose of 
the enquiry may only be to enable the deciding authority to make up its mind 
to do what may be a purely administrative act. Take the case of Robinson v. 
Minister of Town and Country Planning! to which reference has already been made 
where the act of the Minister was held to be an administrative act. Lord 
Greene, M. R., said at p. 859: ; 

” “ As an example of the difference to be found in the subject-matter dealt with in different statutes 
I may point out that this case is different from a case where a Minister is given the duty of hearing 
an appeal from an order such as a closing order made by a local authority. This is not the case of 
an appeal. It is the case of an original order to be made by the Minister as an executive authority 
who is at liberty to base his opinion on whatever material he thinks fit, whether obtained in the 
ordinary course of his executive functions or derived from what is brought out at a public enqui 
if there is onc. Tey fiat io coming to his decision, he iv in any sctise acting in a quisi fu ci 
capacity is to misunderstand the nature of the process altogether. I am not concerned to dispute 
that the enquiry itself must be conducted on what may be described as quasi-judicial principles, but 
this is quite a different thing from saying that any such principles are applicable to the daing of 
the executive act itself, i.s., the making of the order. The enquiry is only a step in the process which 
leads to the result, and there is, in my opinion, no justification for sa that the executive decision 
to make the order can be controlled by the Courts by reference to the evidence or lack of evidence 
at the inquiry which is here relied on. Such a theory treats the executive act asthoughit werea 
judicial decision (or, if the phrase is preferred, a quasi-judicial decision) which it most emphatically 
is not.” i ' 

In Franklin v. Minister of Town and Country Planning? to which also 
reference has already been made, Lord Thankerton at p. 295-296 said : 


“In my pinion no judicial or quasi-judicial, duty was imposed on the respondent, and any 
reference to judicial duty or bias is irrelevant, in the present case. The respondentť’s duties, under 
section 1 of the Act and Schedule 1 thereto are, in my opinion, purely administrative, but the Act 
prescribes certain methods of, or steps in, the discharge of that duty. Itis obvious that, before making 
the draft order, which must con a definite proposal to designate the area concerned as the site 
of a new town, the respondent fnust have made elaborate inquiry into the matter, and have consulted 
ary local authorities who a to him to be concerned, and, obviously, other departments of th 


Government, such as the Ministry of Health, would naturally require to be consulted. It woul 
secem, i , that the ent was required to satisfy himself that it was a sound scheme 
before he took the serious step of issuing a draft order. It seems clear also, that the of inviting 
objections, and, where they are not withdrawn, of having a public inquiry, to be held by some one 
er than the respondent, to whom that n reports, was for the further information of the 
sad gra in order to the final consideration of the soundness of the scheme of the designation ; 
it is important to note that the devel ent of the site, after the order is made, is primarily the 
duty of the d ent corporation established under section 2 of the Act. IT am of opinion that no 
j duty is lai on the respondent in discharge of these statutory duties, and that the only estion 
whether he has complied with the statutory directions to appoint 2 person to hold the public inquiry 
and to consider that person’s report.” 


igs these weighty observations in view I now proceed to analyse the 
provisions of the two sections. : ` 
It will be noticed -that the powers given to the Provincial Government under 
both the sections are only enabling and in terms are not compulsory. The Court 
below has construed the word “ may ” as “ must’ on the hypothesis that a right 
implies a corresponding duty and thé Provincial Government is, therefore, under 
an obligation to exercise the power and consequently an enquiry is compulsory. 
I am unable to accept this line of reasoning. The authorities show that in constru- 
ing a power the Court will read the word ‘ may’ as ‘ must’ when the exercise of 
the power will be in furtherance of the interest of a third person for securing which 
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the power was given. Enabling words are always potential and never in them- 
‘selves significant of any obligation. They are read as compulsory where they are 
words to effectuate a lezal ht. See Julius v. Lord Bishop of Oxford’. Here the 
power was given to taabi the Provincial Government to obtain information to 
carry out the purposes of the Ordinance. It was not given for the benefit of any 
other person including the owner of the land sought to be requisitioned. When 
a power is given to one person, here the Provincial Government, for his own benefit, 
couched in enabling words making its exercise optional, there is no principle or 
authority that I know of which enables thé Court to make the exercise of the 
power compulsory by reading the word ‘may’ as ‘ must.’ ing, however, 
that ‘may’ in these sections means ‘must’, what follows? It is true that the 
information could be obtained under section 10 with a view to carrying out the 
of the Act but what was the nature of the information that might be gathered, 
under the section? It was only information relating to the land requisitioned 
or to be requisitioned that could be obtained. Information relating to the land 
would certainly be useful in enabling the Provincial Government to consider the 
necessity or expediency of requisitioning that land. Such information would also 
be useful to the officer determining the question of compensation. But how could 
any information relating to any particular land have any bearing on the question 
of the existence of a public purpose which was the only matter under section 3, 
which, according to Mr. Seervai, had to be judicially determined by the Provincial 
Government ? fail to perceive any. As I have said, information relating to 


land certainly had a bearing on the question whether it was necessary or ent 
to sags ae that particular land which admittedly was a purely administrative 
act. Finally, section 10 enabled the Provincial Government to require ‘ any n’ 
‘to furnish information relating to the land. The Ordinance did not think fit 


even to mention the owner or other persons interested in the land as a To 
source of information. Assuming that the Provincial Government was obliged 
to maķe any enquiry, the owner of the land had no special right to be consulted 
apart from the general right of “ any person.” . No provision was made for giving 
notice of the intended requisition by special notice or by advertisement or for enabl- 
ing any aggrieved person to lodge any Objection and nobody was designated as 
authority on ‘whom was cast any duty to hear the objections. Further, it will 
be noticed that under the section the information was to be furnished to such autho- 
rity as mee be specified which means that the information was not to be communi- 
cated to the Provincial Government direct. Therefore, the information was nothing 
more than the information obtained for the Minister by somebody appointed by 
him to hold a public enquiry under the statutes which were considered in Robinson 
v. Minister of Town a Country eas and Franklin v. Minister of Town and 
Country Planning’. The circumstance t by sub-section (2) of that section 
a legal obligation, on pain of criminal penalty, was imposed on persons to furnish 
information so strongly relied on by Mr. Seervai appears to me to have no bearing 
on the character or scope of the inquiry envi by sub-section (1). The Provi- 
sions of section 12 also carried the matter no er. This section wasalso an 
enabling section. The inspection was jn terms for the purpose of determining 
whether, and, if so, in what manner an order should be made. It can have no 
possible bearing on the question of the existence of a public purpose which is 
an independent question having no necessary relation to any partiqular land. 
Further, presumably, a number of premises might have to be requisitioned and, 
if the contention of the respondent were correct, there would have to,be as many. 
quasi-judicial’ determinations of the existence of the same public purpose as there 
might be the number of houses to be acquired—a proposition impracticable and 
absurd on the face of it. Finally, compare the provisions of sections 10 and 12 
with those of section 6. The determination of the question of compensation and 
the apportionment thereof were certainly judicial or quasi-judicial acts. There 





I. (1880) 5 AQ. aiy TO "ge (1947) 9 A.E,R, 289 : (1948 A.Q 87 
a, (roa) $ AER. Oy, ; ee re pa 


in PROVINCE OF BOMBAY 0. KHUSHALDAS $. ADVANI (8.0.). HER 


was a provision for appeal also. Section 16 provided for making rules for holding 
the inquiry under sub-sections (1) and (3) of section 6. The circumstance that 
the Ordinance provided for judicial or quasi-judicial inquiry for the purposes of 
section 6 but was silent as regards section 3 cannot be overlooked. 


In my judgment, the Ordinance A not require the Provincial Government - 
to act judicially at all in the matter of making a requisition order under section g. 

provisions for obtaining information and for getting inspection under sec- 
tions 10 and 12 respectively cannot be read as provisions for a judicial or quasi- 
judicial inquiry, nor was such so called inquiry obligatory at all. Those sections 
served and were intended to serve the purpose of obtaining information which 
would enable the Provincial Government to exercise its administrative, 1.¢., exe- 
cutive function of making an order for requisition. The conclusions I have 
arrived at are (i) that on a true construction of section 3 of the Ordinance the 
determination of ‘the existence of a public purpose and the necessity or expediency 
for requisitioning any particular land for hat par purpose was a purely administrative 
act, for the entire composite matter was left to the opinion of the Provincial 
Government and its decision if made in good faith could not be questioned ; 
(ii) that, apart from the question of construction and assuming that the matter had 
not been left to its opinion, the determination of the existence of a public purpose 
or the necessity or expediency for making the order could not be regarded as a 
quasi-judicial“act, because (a) there was no lis in the sense of dispute between two 
contesting parties to be decided by the Provincial Government; and (b) the 
Provincial Government was not requiréd by the Ordinance to hold an judicial 

inquiry or to act judicially and that the detetinination of the existence of public 

was only a step in the process of the exercise of the administrative power 

and, if erroneous the décision could at best be challenged by the action, but a 

certiorari would be a wholly inappropriate remedy. The cond head of argument 
must, therefore, be rejected. 

There is the last head of ent which requires consideration before I 
conclude. The argument is that existence of a public purpose was a condition 
precedent to the exercise of the power and, therefore, the fulfihnent of the condition 
precedent had to be determined udicially by the Provincial Government as an 
objective fact but the Provincial tsar could not, by wrongly deciding the 
preliminary point, assume jurisdiction to exertise the power. 

In Bunbury v. Fuller’ Coleridge, J., laid down : 

“ Now, it is a general rule, that no Court of limited jurisdiction an give re itself jurisdiction by 
a wrong decision on a point collateral to the merits of the case upon which limit to its Pace 

and however its decisions may be final on all particulars making up together a ea 
matter which, if true, is within its jurisdiction, and however necessary in many cases it may fe or it 
to make a preliminary inquiry, whether some collateral matter be or be not within the limits, yet 
upon these preliminary questions, its decision must always be open to enquiry in the superior Court.” 

This was cited by Blackburn, J» in Pease v. Chaytor?. The same principle was 
also laid down by the Privy Council in Colonial Bank of Australia v. Willan’. The 
ie ae is ears plain but as Lord Esher, M.R., pointed out in Reg. v. Commissioner 

“its application is often misleading. ” The learned Master of the 
Koi amifed the cases in two categories thus: 

“When an inferior Court or tribunal or body, which has to exercise the power of deciding 
facta, is first established by Act of Parliament, the Legislature has to consider what it will give 
that tribunal or body. It may in effect say that, if a certain state of facts exists is shown to such 
“tribunal or body to do certain things, it shall have j iction to do such things but’ not otherwise, 
Thare it is not fac them conclusively to decide whether that state of facts exists, and, if thcy exercise 
the jurisdiction without its existence, what they do may be questioned, and it will be heldt that they 
have acted without jurisdiction. But there is another state of things which may exist. The Legis- 
eee ma pti the tribunal or body with a jurisdiction which includes the j ion to secrete 

state: of facts exista te well as tae eee that it does 


more. When the ture are establishing such a tri 
oi a Emile sarteuctng, also have to er whatever jurisdiction they give them, 
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whether there shall be any appeal from their decision, for otherwise there will be none. In the second 


. of the two cases I have mentioned it is erroncous application of the formula to say that the tribunal 


cannot give themselves jurisdiction by wrongly deciding certain facts to exist, because the Legislature 
gave them jurisdiction to determine all the facts, including the existence of the preliminary facts on 
which the er exercis of their jurisdiction depends; and if they were given jurisdiction so to 
decide, without any appeal bring given, there is no appeal from such exercise of their jurisdiction.” 
: Mr. Seervai contends that the present case falls within the first class of cases and 
strongly relies on Rex v. Woodhouse) and Rex v. Bradford? as establishing 
that a certiorari lies to correct the error of the Provincial Government. There are, 
two answers to this argument. In the first place it is not disputed that the 
formation of opinion as to the necessity or expediency of requisitioning any land is 
a purely subjective matter and that the order of requisition founded on that opinion 
is an administrative act. What is contended is that’ the existence of a public 
purpose must be judicially determined by the Provincial Government before it 
could proceed to exercise its administrative powers. In short qua that issue only the 
Provincial Government was to act judicially. The consequence of this argument is 
that the decision of the Provincial Government on this issue was not a decision 
on a collateral matter but a decision on the issue itself which, according to the 
argument, had been left within the jurisdiction of the Provincial Government to 
decide. It must, therefore, follow that the case fell within the second class of cases 
mentioned by Lord Esher, M.R. The fact that there is no right of appeal from 
this decision, although the Ordinance provided for an appeal under section 6, 
is also significant. “Before coming tó the decision on ‘this issue the Government 
had sent an Inspector to gather information under section 10 and the Respon- 
dents’ father, the origina] applicant, furnished al] necessary information and produced 
the original Deed of Assignment on which he founded his title and gave a written 
statement. The requirements of the Statute had been complied with and the 


_ petitioner had his say. The decision of the Provincial Government that a public 


* 


p S pan in such circumstances became, in the absence of bad faith, 
binding and, in absence ofany right of appeal, was conclusive, however erroneous 
the decision might have been. The second answer to Mr. Scervai’s contention 
is that assuming that the case. fell within the first class of cases and the erroneous 
decision could be corrected, it might have been corrected by an action but cer- 
tainly not by certiorari. The two cases relied on by Mr. Seervai, when properly 
understood, can have no application to the facts of the case before us. In Rex v. 
Woodhouse! ‘the Court of Appeal accepted the position that the licensing Justices 
in granting or refusing to grant the licence had to perform a quasi-judicial act, 
for they had to decide the matter as between two contending parties, namely, 
the applicant for licence and the persons opposing the grant. There the Justices 
granted a provisional licence and referred the matter to Quarter Sessions. Three 
points were taken, namely, (i) that TE eons did not apply their mind to the 
issue and failed to decide the matter judicially but made the order in pursuance 
of a pre-existing agreement between them and the Corporation, (ii) that the 
Justices were biassed and (iii) that the power of the Justices being limited to granting 
licences to persons who had some specified qualifications, they could not, by 
wrongly deciding that the applicants had the necessary qualifications, assume 
jurisdiction to do the quasi-judicial act of granting the licence. Thig decision 
of the Court of Appeal was reversed by the House of Lords in Lord Mayer, etc., of Leeds 
v. Ryder? on the ground that the Justices had to act according to their own dis- 
cretion and that they were not guilty of any bad faith in domg what they did. 
The point to note, however, is that the decision of the Court of Appeal proceeded 
on the footing that the justices were a quasi-judicial body and that by wrongly 
deciding a preliminary fact they assumed to discharge their quasi-judicial function 
of granting the licence and it was the quasi-judicial act of granting the licence that 


- was brought up and quashed by certiorari. The case of Rex v. Bradford? also , 


proceeded on the footing that in granting the licence to the District Council to 
take away stones, etc., the Justices were exercising a quasi-judicial function and they 
r a I 
a K.B. 501. 3. (1907) A.G. 420. 


I. (1 
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assumed jurisdiction to exercise that quasi-judicial function by wrongly deciding 
the collateral fact that the land in question was not à park. The same remarks 
apply to Rex (Greenaway) v. Justice of Armagh, All these cases in the appeal Court 
were cases where a quasi-judicial body purported to assume jurisdiction to di 
its quasi-judicial function by an erroneous decision of a collateral fact and, therefore, 
cerktorati was granted to correct the error of jurisdiction by quashing the order 
itself which was a quasi-judicial act. In the case now re us the Provincial 
Government was functioning as an administrative body doing an administrative act, 
namely, forming its opinion as to the necessity or expediency of requisitioning land 
and making an order of requisition based on that opinion. If the existence of a 
Pe eee eel Ber then at best it was a case of an administrative 
dy ing jurisdiction to perform its administrative powers by erroncously 
deciding the collateral fact as to the existence of a public purpose. In such circum- 
stances the two cases relied on by Mr. Seervai can have no possible application. 
Assuming that this case fell within the first class mentioned by Lord Esher, M.R., 
this erroneous assumption of jurisdiction to do an administrative act might have 
been corrected by an action but certiorari cannot possibly be the appropriate 
remedy. It is said that in deciding the collateral fact the Provincial-Government 
was acting judicially and, therefore, certiorari might go. The argument will fake 


the respondents nowhere, for assuming that the decision on the question of existence . 


of a public purpose was a quasi-judicial act, that decision, at the most, might be 
quashed, but the administrative act, namely, the formation of opinion and the 
order based thereon would remain unaffected,’ for certiorari woe niet affect it. 
The passage I have quoted from the judgment of Lord Greene,- M.R., in Robinson 
v. Minister of Town and Country Planning*, clearly establishes that although the 
preliminary enquiry had to be done in a quasi-judicial manner, that fact could 
not alter the nature or character of the ultimate inistrative act. That adminis- 
trative act would remain an administrative act and could not be touched by certiorari. 
The ae head of arguments advanced on behalf of the respondents must, therefore, 
also il. cr a . 

In my judgment the first of the two points raised by the learned Attorney- 
General on behalf of the appellant must prevail for reasons stated above. - This 
is sufficient to dispose of this appeal, and the second point, namely, whether a 
writ of this nature can lie against the Provincial Government, does not arise. In 
view of the fact that the Government of India Act, 1995, has been ed and 
the provisions of our Constitution on this point are different from se of the 
Government of India Act, the question has also become academic for future purposes 
and I express no opinion on it. 


I, therefore, agree with my Lord the Chief Justice that this a should 
be allowed and the judgments and orders of the Courts below sho set aside 
and the petition should stand dismissed. I also agree to the order for costs made 
by my Lord the Chief Justice. ‘ z 

G.R./V.S. f — Appeal allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
| Present :—Mkr. Justice Horw. 
M. Pooran Singh .. Appellant* 
v. 
Krishna Bai and others .. Respondents. 
Centract—Term in a partition deed that any of the brothers wishing te sell his share should sell it to the others 
at ifs market value—Right of the other bn others— arises, 


AÀ term in a ition deed that any of the brothers wishing to sell his share should sell it to the 
others at its mar t value, is nothing more than an undertaking to make an offer of sale upon the 


1, (1924) 2 Ir. R. 55. 2. (1947) 1 AIER. 85r. 
*a C G A No, g2 of 1948, 7th August, 1950. 
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arising of such a contingency. It is not an offer in itself. ERE Hebi ol Dre cui ion cam arae only 
when the sale has been effected. So when thougti ibere ii an seen 
aod the latter withdraws from the agreement, the other brothers can have no right to any 
ific performance of the undertaking contained in the deed; nor are they entitled to damages ; 
because the ale of the third party has not in fact taken place and no right to pre-emption or damages 
s arisen. 

Appeal against the decree of the City Civil Court, Madras, in O. S. No. 485 

of teak, dated 12th December, 1947. 


T. K: Swbramania Pillai for Appellant. 
‘C. Santamurthi Naidu for Respondents. 
The Court delivered the following 


upGMFNT.—The plaintiff, the defendant, and one Dei Singh were three 
brothers who partitioned their house No. 36, Kutcheri Road, Mylapore, by a 
i tion deed, under which they that in the event of any one 

of the brothers wishing to sell his share of the house he should sell it to the other 
brothers at its market value. Dei Singh sold his property some years ago. Recently 
the defendant entered into negotiations with a stranger and agreed to sell his 
share of the house to him for Rs. 1,700. The negotiations went so far that the 
deposited Rs. 100 as earnest ‘money. Purporting to comply with the 

terms of the partition deed, the defendant then wrote to his brother, the plaintiff, 
and told him that he had entered into negotiations with the stranger to sell his 
property té him for Rs. 1,700 but that as he was under this obligation under the 
partition deed to offer it first to the plaintiff he expressed his willingness to sell it 
to him for the aforesaid sum of Rs. 1,700. To that the plaintiff replied that Rs. 1,700 
was an inflated price, and that the real value of the share was Rs. 250 for which 
sum he was willing to purchase it. Later on, as would appear from the written 
statement, on account of the notice of the plaintiff and the possibility of future 
oy eae the stranger withdrew from the contract and received back the sum 
of Rs. 100 paid by him. The plaintiff then filed the suit out of which this appeal 
as in the City Civil Court praying for a decree against the defendant directing 


“ to sell the portion of the ises belongi tö him ..". . for the sum of Rs. 250 or at such 
other sum as the Honourable Court may fix as the market value.” 
‘The learned Additional Judge of the City Civil Court decreed the suit and appointed 
a commissioner to ascertain the market value. 


A term in the partition deed such as that I am called upon here to give effect 
to has been construed by Ramesam, J., in Alagirisami v. Kathia Goundana!, following 
carlier decisions, as merely an undertaking to make an offer of sale upon the arising 
of a certain contingency. It was not an offer in itself. Itis not denied that a right 
to pre-emption arisés only when the sale has been effected ; for unless the sale 
taken place, one cannot be sure that that will be any breach of the und i 
contained in the -partition deed. Even when an enforceable agreement to 
has been entered into with a stranger, something may happen as a result of which 
the contract is not given effect to and no sale takes place. That was the case here 
when the third party withdrew from his contract because of the fear thathe might 
be involved in litigation. Under the partition deed, therefore, the plaintiff can 
have no right to any specific performance of the undertaking contained in the deed ; 
nor is he entitled to damages ; because the sale to the third party has not in fact 
taken place and no right to pre-emption or to damages has arisen. 


The plaintiff could therefore have acquired a right to bring a suit of this nature. 
only if the correspondence between the parties indicated that the plaintiff had 
ired some larger right arising out of the offer made by the defendant. It 
has been argued bythe learned advocate for the plaintiff-respondent that there 
was an offer by the defendant in fulfilment of his obligation under the partition 
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deed to sell his portion of the house to the plaintiff at its market price, and that 
the plaintiff accepted that offer, the only diference outstanding between the parties 
was with to the actual market value, which could be ascertained, as the 
learned Additional Judge of the City Civil Court intended, by the appointment 
of a commissioner. The correspondence does not however show that there was 
an offer by the defendant which was accepted by the plaintiff. It is true that 
the defendant realised his obligation to sell to the plaintiff at the market value, 
but he at no time during the course of the correspondence offered to sell at the market 
value. He stated that the market value was Rs. 1,700 and he offered to sell the 
property for Rs. 1,700. There is nothing in the letters that the defendant or his 
advocate wrote that suggested that the defendant was willing to sell the property 
for a lesser sum, if in fact the market value was less than that mentioned by him. 
On his part, the plaintiff in his replies at no time expressed his willingness to purchase 
the house at the market price, whatever that might be. He asserted that the 
market value was Rs. 250, and offered to purchase his brother’s portion of the house 
at that value. Nothing in the correspondence ested ibat he was prepared to 
pay more than Rs. 250. It is therefore impossible in these circumstances to say 
that the plaintiff acquired some right which was higher than that afforded to him 
under the partition deed. In short, the plaintiff did not, either through the parti- 
tion deed or as a result of the correspondence, obtain any right to the relief which 
he sought in his plaint. 

The appeal must therefore be allowed, but as the appellant (defendant) 
put fo in the lower Court various contentions which were certainly not main- 
tainable, such as that the relevant term of the partition deed was void as being . 
a restriction on alienations, the appellant will be given his costs only in this Court. 
In the Court below, both parties will bear their own costs. The memorandum 
of objections is dismissed. No costs. 


Vis: S een. „Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mar. Justice Horwi. 
Krishna Pillai and others .. Petitioners* 
v. 
Ranganatha Pillai .. Respondent. \/ 
Advocate—Raporting ef no instructions—Efect on cakalat filed—Same vakalat, if can be used for filing 
application to set aside cx parte decres passed in the smt. y 
Where an advocate reports no instructions, it means he withdraws his vakalat. 


Hence, the same vakalat filed in a suit cannot be used to file an application to set aside the 
ex parts decree passed in the suit on the advocate’s withdrawal. 


Maxickam Pillai v. Makudum Bathummmal, (1924) 47 M.L-J. 398 : I.L.R. 47 Mad. 819 (F.B.). 

Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the decrec and judgment of the District Judge, South 
Arcot, dated’ 14th October, 1947, in C. M. A. No. 15 of 1947, preferred against the 
order of the District Munsiff, E alore, dated 22nd November, 1946, in I. A. No. 
1188 of 1946, in O. S. No. 371 of 1945. i 


P. S. Ramachandran for Petitioners. 
N. K. Mohanarangan Pillai and M. V. Gopalaratnam for Respondent. 
The Court delivered the following 


Jupournt.—Because his clients were not ready, their advocate, through another 
advocate, reported no instructions. The suit was then decreed ex parte. In - 
an application to set: aside the ex parte decree, the advocate tendered the same 

t, which was held by the Court not to be a proper vakalat, as the advocate 
had withdrawn it when he reported no instructions in the suit. The application 


*Q, R. P. No. 628 of 1948. ` 17th August, 1950, 





. a vakil reports no instructions, it means that he withdraws his vakalat. 
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to set aside the ex parte decree was therefore dismissed. In appeal, the learned 
District Judge affirmed the order of the District Munsiff. 

« I have no doubt that the Courts below decided this matter correctly. When 

ih authori 

was necessary for that it is found very clearly in Manickam v. Mahkudum Bathummal}, 
when the learned Chief Justice in ssveral of his judgment equates the reporting 
of no instructions to the withdrawal of the vakalat. The learned Counsel for the 
petitioner here relies on Bachubat v. Ibrahim?, and Jwala Devi v. Bhrigunath Sahai*®, In 
these cases, the only question that arose was whether, where the suit had been decreed 
ex paris, the same vault could be used in an application to set aside the ex 


‘decree. As the learned District Judge pointed out with d to Bachubai v. Ibrahim? 


the learned Judges there were not considering a case in which the plaintif had 
reported no instructions. Ifthey had, there could have been no question of ro 
the same vakalat for another proceeding ; for even befor the suit-itself was 
the vakalat had ceased to have any value, becausė it had been withdrawn. 
The petition is dismissed with costs. : - 
K. C. : —_———. Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mkr. Justice Govinpa MENON. 


Patinbare Edora Tholon Chutha _ .. Pettttoner* 
Se v. í i 
Pannichikkool Kunhammad Kutty .. Respondent. 
Malabar Tenancy Act (XIV of 1930), sections 28 and g2—Apphicatior to ir rent during pendency 
of suit for arrears of reat— mai tisn he ga een h eae iA paged 
sections 28 and 92 of the Malabar Tenancy Act ther and ially in view of the 


expresina " as fixed and “thal be liable to pay ” in section af, itis clear t until and unless the 
rent has been fixed by Court which fixation will relate back to the date of the application, the 
tenant cannot claim to, advantage of it for an anterior period. The tenant will be entitled to 
y the fair rent only after the date on which it is fired by the Court which fixation in will relate 
Bark only to the dace of the lication and cannot reduce the arrears of rent y accrued duo 
by a subsequent declaration of fair rent. Accordingly, where a tenant against whom a suit for 
arrears of rent is pending files an application for fixing fair rent, he cannot claim that he would be 
liable to pay arrears only at the rate to be decided subsequently as fair rent. 
Petition under section 25 of Act IX of 1887, praying that the High Court 
will be pleased to revise the decree of the Court of the Additional District 
Munsiff of Tellicherry, dated goth November, 1948, in S. C. S. No. 151 of 1948. 


C. S. Swamiaathan for Petitioner. 

A. Achuthan Nambiar for Respondent. 

The Court delivered the following 

Jupcment.—Exhibit B-1 was a marupat executed by the defendant on the 
7th of January, 1918, by which it was agreed that 120 seers of paddy would be paid 
as rent. This state of things continued till 15th February, 1945, when the defen- 
dant, who was holding over under the old marupat, ren the same agrecing 
to pay a rent of 190 seers of paddy and 2 bunches of bananas. The present suit 
is for arrears of rent for two years, namely, the Malayalam years 1122 and 1123. 
During the pendency of the suit the defendant filed an application for fixing the 
fair rent under sections 11 and 12 of the Malabar Tenancy.Act. It was con 
on behalf of the defendant that she will be liable to pay the arrears only at the rates. 
decided as fair rent after the same is fixed under sections11 and 12 of the Act. The 
learned District: Munsiff held that this fixation cannot have retrospective effect and 
decreed the suit as prayed for. 


The eee depends upon the construction of sections 28 and 32 of the 
Malabar Tenancy Act. Section 28 lays down that ; 
“4, (1924) 47 M.L.J. 998: I.L.R. 47 Mad, 819 2. (1929) LLR. 47 Bom. 11. 
-B,). 2 3- PER (1944) Ah 592. 
Q R. P. No. 745 of 1949. : - Ist September, 1950, 
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ld 
“ Every cultivating verumpatteamdar shall be bound to y his immediate landlord, fair 
rent ag fixed under section 12, ided chat in the asof a ciha verumpattamdar’s holding 
exiting st tbe date on which is Act comes into force, the rent c on such holding shall be 
deemed to be fair rent for a period of 12 yoars from such date ; ess the rent fixed under section 12 
has been taken into-account for the purpose of calculating the renewal fee under Chapter IV and 
there has been a renewal in which case, such rent shall be payable by the cultivating vernmpattamdar 
from the date of renewal.” : 


What has hap ERTA era ae ones the origina 'marupat expired 
long prior to the setae into operation of the Malabar Tenancy Act j the 
tenant was holding over,on the same terms as before under the provisions of the 
Transfer of Property Act, and was paying rent according to the old agreement. 
But in 1945 there was a freslr agreement by which 190 seers of paddy and 2 bunches 
of bananas were agreed to be paid. It is contended on of the tenant that 
she wlk be liable to pay only the fair rent Gred ii aceoniance wiih thc O. P. fied 
during the pendency of the suit, because section 32 lays down that 

“ Notwi any contract to the con A or implied, whether entered into 
bee oe afer the aot coming into force of this Ket ta eal aang a AE shall be liable to 
pay to his landlord an more or anything less than the fair rent and no tenant who is entitled 
to claim a renewal under this Act ......” x 


From the wording of the first portion of section $2, Mr. C. S. Swaminathan contends 
that the moment,an application for fixing the fair rent under section 11 has been: 
filed by the tenant any claim i ¢ arrears of rent shall be subject to the 
ultimate decision in the Original Petition for fixing the fair rent. What sy 
counsel contends is that the word “ shall be liable to pay. to his landlord’? should 
be understood as deciding that that shall be the fair rent even for past years during 
which rent accrucd. The difficulty in agreeing with that construction is ap t 
from the wording of paragraph 1 of section 28, where it is stated that the cultivating 
verumpattamdar be bound to pay the fair rent as fixed under section 12 of the 
Act. e expression ‘‘as fixed’? should connote only a subsequent date ee 
from the date of filing of the petition and not for any retrospective operation. Read- 
mg the two sections 28 and 32 together, and especially in view of the expressions “‘ as 
fixed ” and “shall be liable to pay ”, I am of opinion that until and unless:the fair 
rent has been fixed by Court which fixation will relate back to the date of appii- 
zation, the tenant cannot claim to take advantage of for an anterior period. e 
tenant will be entitled to pay the fair rent only after the date on which it is fixed 
by the Coutt which fixation again will relate back only to the date of application 
and cannot reduce the arrears of rent already accrued due by a subsequent decla- 
ration of the fair rent. This is the view which has been taken by the learned District | 
Munsif, and I am not satisfied that his view is ill or opposed to the provisions 
f the Malabar Tenancy Act. The C.R.P. is therefore dismissed with costs: ; 
V.S. — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justiog PANCHAPAGESA SASTRI. 
<aruppiah Nadar - .. Petitioner * 
v. _ 2 . 
Yeerabadran Chettiar and others .. Respondents. 
Inseloency—Craditor’s petition for adiudication—Debt mentioned as being dus ie petitionsr tohich in fact twas 
wf th fm foc atone only a pariar Amendment ler nate of th ce medi 


In a creditor’s petition for adjudication of his debtors as insolvents a debt was shown as bi 
Je to: ee eee ci oi Acconnis pended. (On an objection being raised that the debt, was 
uc not to the tioner in his indivi capaci t that it was really a partnership debt due to 
fiom af whlch the pettieas seas ealy Gus of ths P peti g 
might for by the petitioner to the effect that the petitioner may be described as the firm of X of which 
1e tioner ia the managing partner ; but it was more than months after the act of bankruptcy 
Reged. On 2 question wi the amendment could be allowed, à 


*C. R. P. No. 336 of 1949. “2 g4th March, tgga -- 
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Held, the test to be applied in such cases is to see whether the effect of the amendment sought for 
is to introduce a debt which, after the same period has clapsed, would not be a debt upon which the 
petition could be founded. The present case is one where really an identical debt continues to be 


the foundation of the petition for insolvency. The debt due to the firm is due to the partners. 
The amendment is only to make it clear that the petition is on behalf of the with respect to the 
partnership debt and t it can be s 


Petition under section 75 (1), Provincial Insolvency Act, praying that the 
ee al be pleased to revise the order of the District Court, Ramnad 
at ura, dated 1 December, 1948, in C.M.A. No. 5 of 1948, preferred 
against the order of the Court of the Subordinate Judge of Ramnad at Madura, 
dated 7th January, 1948, in I.A. No. 12 of 1947, in I.P. No. 4 of 1947. 

T. Krishna Rao for Petitioner. 

V. Ramaswami Aiyar and T. L. Venkatarama Aiyar for Respondents. 

The Court delivered the following 

Jupoment.—This case raises a question which is said to be of one of first im- 

reasion really because the learned counsel on both sides have not been able to 
an exact case on the point. The question relates to the validity of a petition 
filed to adjudicate respondents 1 to g as insolvents. The petitioner, one Karuppiah 
Nadar, was carrying on business in partnership with another person. The firm’s 
-name a pean to have been S. K. S. K. N. Karuppiah Nadar. Respondents 1 
to 3 usiness dealings with that firm and they were indebted to the firm to the 
extent of Rs. 5,347-6-2 as on 3rd May, 1947. Karuppiah Nadar filed this petition, 
I.P. No. 4 of 1947, wherein he stated in paragraph g that : 

“ The respondents were carrying on business in partnership and the petitioner is d commis 
sion business in cotton and in the course of business between the petitioning creditor and the respon. 
dents, the respondents became indebted to the petitioner in Rs. 5,34762 as shown by the extract 
of accounts submitted,” 

The extract of accounts contains this heading: “ Peredy of respondents in the 

cotton shop of Rajapalayam S. K. S. K. M. Karuppiah Nadar”. The act of 

tcy alleged was, among other things, the creation of a mortgage in favour 

of the fourth respondent, with a view to defeat and delay the creditors. Acts of 

ion of business were also alleged. The respondents contended that the 

debt was due not to Karuppiah Nadar in his individual capacity but it was really 

a partnership debt due to the firm of which Karuppiah was only one of the partners. 

To meet this objection an amendment was sought for by the petitioner to the effect 
that the petitioner may be described as ae : 

“ The firm S. K. S. K. M. Karuppiah Nadar of which Karuppiah Nadar is the managing 
partner ”. 

If the amendment is to be allowed it is not disputed that the petition would be a 
proper petition. The trial Court allowed the amendment. The trial Court 
did not proceed to dispose of the petition on the merits because even before that 
stago, an appeal would appear to have been filed, (it is stated, under section 75 
of the Act) to the appellate Court. The appeHate Court disallowed the amendment 
on the ground that the application was made beyond the three months from the 
act of bankruptcy and the application in fact introdued a new debt and a new 
creditor which was not issible. It, therefore, dismissed the-petition.. Against 
that the petitioning creditor has come tp in revision. 3 

It is contended for the petitioner that the original petitionitself. disclosed that the 
debt due to the ership firm because the extract which was appended to the 
pétition and which was referred to in the body of the petition as showing the amount 
due contains indications that it represents the result of transactions between the firm 
and the respondents. On a fair ene oe petition it is argued that it must be 

„taken that it was a partnership debt which Was the foundation of the petition 
It is submitted that the petitioner was stated to be Karuppiah Nadar without any 
_. indication that he was a partner ora managing partner of the firm and acting on 
“+ Behalf of the firm. The language of paragraph g is somewhatambiguous. Standing 


1 VENKATAKRIGHNAN, fa re. 763 


by itself, it would be ordinarily understood as containing an averment that the 
petitioner was exclusively entitled to the debt in question. But a reference to the 
extract which also forms part of ph 3 creates an ambiguity because, the 
extract, as pointed out shows that the debt was due to the partnership. Whatever” 
Sa be the case, the amendment was sought in order to clarify the position. The 

question, therefore, that arises for decision now is whether the amendment 
is permissible because it is the same debt which was the foundation for the insol- 
vency petition, or not permissible, because it really introduces a new debt.. 
Reference has-been made to certain English decisions and to the decision of this 
Court in Chockalingam Chettiar v. Muthiah Chettiar!, The test that is laid down is 
described in the language of Wright, J., as follows : 

“Every debt sought to be added as ground of the petition after three months from the date of 
the Act of tcy, is unavailable for that purpose ; but if within that period a debt bas been 
made ground of the petition, and it afterwards becomes desirable to add another party to the peti- 
tion in respect of that debt, leave may be given to join that other party as a potitioner where it will 
not lead to any injustice.” i 
The idea is put in slightly different language by Vaugham Williams, J. : 

“Tg the effect of the amendment to introduce a debt which, after the same period has elapsed, 


would not be a debt upon which the petition could be founded ?” 


In the present case it is true that a debt due to'a partnership cannot be taken to 
be a debe due exclusively to ány individual partner but nonetheless it is not correct 
to say that jt is in no sense due to that partner. A firm under Indian law is merely 
a compendious expression for the persons who form the partners. The debt due 
to a firm is really due to the partners. , Therefore, while it may be incorrect to 
describe a debt due to A because it is really a debt due to A, B and C, the partners 
of the firm, it would be incorrect to hold that a new-debt is sought to be taken 
AE of as foundation for the petitioning creditor’s debt merely because the 
same debt due to the partnership and therefore due to also A is now sought to be 
described as a debt due to A, B and C, all the partners. This, in my opinion, 
is a case where really an identical debt in question continues to be the foundation 
of the petition for insolvency. Only the partners who ought to have been added 
in the first-instance are. now sought to be added or, where the rules permit, it is - 
made clear that the petition is on behalf of the firm with respect to the partnership 
debt. ‘Applying the principle laid down by Wright, J., I am of opinion that the 
amendment was properly allowed by the trial Court and the lower Court was 
wrong in upsetting that order. In the result, I allow the Civil Revision Petition, 
set aside the order of the appellate Court and restore that of the trial Court. The 
petitioner will get his costs in the Court below and in this Court. The petitioner 
will get his costs from respondents I to 3. ; 
VS. Appegl allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. Present :—MR. JUSTIOE, SOMASUNDARAM. | j . 

S. Venkatakrishnan : .. Petitioner ® ~ 

Criminal Procedure Cede (V of 1898), section 238 and Motor Vehicles det (IV of 1999), sections 78, 
119 and 116—Offence under section 116 of the Motor Vehicles Act mads out—Conviction sections 78 and 
112 as mandatory previsiensef section 131 of the Act not complied with—Cenviction for minor. ofence on that 

- The petitioner was prosecuted for an offence under section 11@ of the Motor Vehicles Act. 
Though it was found that the offence was made out he was not convicted for that offence because 
the mandatory proceeure prescribed by section 191 of the Act had not been complied with but was 
convicted sections 78 and 112 of the Act as it was a minor offence to one under section 116 
and which from the evidence could be said to have been made out. On the question as to the 
' legality of such a conviction j . 

Held, there. is no eee law under which a person can be, convicted for a minor 
offence except under the provisions of section 28, Criminal Procedufe Code, and this did not 


1. (1938) 2 M.L.J. 390._ 
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in terms apply to the case, A peron cannot [be convicted of 2 minor offence on account of 
a legal ber to the prosecution of the major offence. As it is doubtful whether the petitioner could be 
so convicted, he should be given the benefit of doubt and his conviction set.adde. 
~ Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the Chief Presidency 
Magistrate’s Court, Madras, dated 5th January, 1950, in M. V. No. 985 of 1949. 
S. G. Rangaramanujam and V. Somasundaram for Petitioner. 
S. Govind Swaminathan for the State Prosecutor. __ 
The Court made the following - a 
Orpzr.—-The petitioner in this case has been convicted under sections 78 
and 112 of the Motor Vehicles Act. The petitioner was prosecuted for an offence 
under section 116 and the lower Court in effect finds that the offence under section 
116 has been made out but did not convict him very rightly for that offence as the 
mandatory procedure prescribed by section 131 has not been complied with. 


The lower Court, however, convicted the petitioner for an offence under 
sections 78 and 112, as this was a minor offepce' to one under section 116 and as 
from the evidence the minor offence could be said to have been made out. 


The provision of law under which an accused re i with a major offence, 
can be convicted for a minor offence is section 238, Criminal Procedure Code. 
Mr. Govind Swaminathan, the State Prosecutor, very Tightly drew my attention 
to the wording of the section 238. According to the section, i a person c 
with an offence consisting of several particulars, a combination of some of which 
constitutes a minor offence and such combination is proved and the remaini 
particulars are not proved, then he can be convicted of the minor offence, though - 
not charged with it. ; : : 

Under clause 2, when a n is charged with an offence and facts are proved 
which reduce it to a minor offence, he maY be convicted of the minor offence, though 
he may not be charged with. 

-Now‘in this case, the accused was charged with a major offence and all the’ 

. particulars of that offence ‘have been proved. There is no question, that some 
only of the particulars are proved which reduce it to a minor offence. The question 
in such cases is whether he can be convicted of the minor offence on account of a 
legal bar to the prosecution of a major offence. There is no provision of law 
under which a person can be convicted for a minor offence except under the provi- 
sions of section 238 of the Criminal Procedure Code and this does not in terms 
apply to this case. It is doubtful, therefore, whether the petitioner in the circum- 
stances can be convicted for the minor offence. The question is not free from 
difficulty. The benefit of doubt must be given to the petitioner. His conviction 
-and sentence are sct aside and he is acquitted. The fine, if paid, will be refunded. 


VS. aa — ` Petition allowed. 
IN. THE HIGH COURT OF JUDICATURE AT MADRAS. ° 
r Present :—Mr. JUSTICE PANGHAPAKESA AYYAR. 
“Pallikkondi Matha . ~.. Appellant *, 
' D. ` i 
Kaniyarakkal Natenite Valappil Mayan Kunhi and another - .. Respondents. 
Madras Tenents and Ryets Protection Act (XVII —Scope—_M. decres mad adweitted 
mortgage emoant and soma Tort amounts If falls ie the chop Te ee ie 
The properties usufructuarily mortgaged tonl back by the purchaser of the equi 
eetelenadon After the tacigages obtained a decree on his = e, the lessee pùrchaet af 
ee ee ane cum pat thie decree scaled down and an decree was pamed for the 
composite sum made up of the m e amount and the arrears of rent for the iod of the lease. 
When it was sought to be executed it was contended the Jessee that as the decree was also for 


arrears of rent which involved his eviction from the ho » it was liable to be stayed under the 
Madras Tenants and Rvots Protection Act. 
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Hald, the amended decree when passed for the mortgage amount and arrears of rent, became 
a composite decree and so fell within the mischief of the Act and compelled the Court to atay execu- 
ton proceedings. 

Appeal or eae the order of the Court of the District Judge of North Malabar, 
dated goth July, 1948, in A.S. No. 655 of 1947 prefe against the order of the 
District Munsif Court, Cannanore, in R.E.P. No. 222, of 1947 in O.S. No. 182 of 
1936. . ~ 

N. R. Sesha Aiyar for Appellant. a ; : 

A. Aickuthan Nambiar for Respondents. 

The Court delivered the following 


Jupement.—The Civil Miscellaneous Second Appeal raises an in i 
question of law. The first respondent, Mayan Kunhi, usufructuarily mo 
certain properties to the decree-holder, Matha. The second respondent Kumaran, 
bought the equity of redemption from the first respondent, and also got a lease 
back of the property from the usufructuary mortgagee, Matha. Finally 
Matha ‘filed a suit, O.S. No. 182 of 1936, and got a preliminary decree on 17th 
April, 1936. There was an application by Kumaran for scaling down that decree 
under the Madras Agriculturists’ Relief Act. By consent of all the parties, the 
decree amount was scaled down, on 4th July, 1947, in I.A. No. 3264 of 1968. 
The TRR amount was admitted to be Rs. 400, and the arrears of rent to 
Rs. 8 for the year 1933, Rs. 64 for 1934-3 , and Rs. 21-5-5 for the subsequent 
period till 11th July, 1935. The amended decree was passed for the composite 
amount arrived at thus. When it was sought to be executed by Matha, Kumaran 
contended that the decree was also for arrears of rent and involved his eviction from 
the holding, and therefore was liable to be stayed under the Act XVII of 1946. 
The District Munsif of Cannanore upheld that contention, and dismissed Matha’s 
petition, R.E.P. No. 222 of 1947, without costs. 

Matha took the matter in appeal to the District Judge, North Malabar. The 
District Judge, by his judgment, dated goth July, 1948, dismissing A.S. No. 655 
of 1947, held that, though the mortgage decree consisted of the admitted mortgage 
amount of Rs. 400, and some rent amounts, it became a composite decree by 


Pa 


adding up all these amounts including the lease amounts, and so fell within the . 


mischief of Madras Act XVII of 1946, and compelled the Court to stay such an 


execution proceeding. . 


Though this is a hard case for the decree-holder, the reasoning of the lower 
appellate Court cannot be said to be wrong. The learned counsel for Kumaran 
„urged before me that to divide the mortgage amount in this composite decree from 
the lease amount would be in effect to substitute two decrees for one, and that, 
in the absence of specific provisions, like section 14 of the Madras iculturists 
Relief Act, enabling a.Court to divide a decree into two the Court would 
not have the said power, and the decree, being one and indivisible will fall within 
the mischief of Act XVII of 1946 and the stay given there. I agree. 


So the only modification I make in the lower appellate Court’s order is to: 


delete the provision directing the decree-holder to pay Kumaran’s costs. It is 
the act of itimarad himself, by naming the aoe amount separately payable 
to the decree-halder, that added to the confusion. I accordingly delete the order 
of the lover Court making Matha give Kumaran’s costs, and cane it in all other 
respects. This Civil Miscellaneous Second Appeal also is dismissed otherwise. 
The parties are directed to bear their own costs. No leave. 


VS. Appeal dismissed, 
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- IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice SoMASUNDARAM. 
‘ Boya Chinna Lingappa ` ; .. Appellant.* © 

Criminal Procedure Code (V of 1898), section 162—Stalements undsr—Not made available id the accused 
for cross-examnation—Legality of the inal. : 

Where statements under section 162, Criminal Procedure Code, were not made available to the 
accused for puPposes of cros-examination, : 

Held, in such cases an irresistible inference arises that prejudice has been caused to the accused: 
Denial of these statements to the accused has resulted in the exclusion of evidence which could be 
used by him under section 145, Evidence Act, and in such circumstances the accused cannot be said 
bs have bad’ afai baal and ite connection and sentence have t be sét aside. 

Appeal against the order of the Court of Session, Anantapur Division, ia O.C. 
No. 18 of 1949. ` 


K. Venkatarathnam, O. Chinnappa Reddi and P. Ramakrishna for Appellant. 
The Public Prosecutor (V. T. Rangaswami Aiyangar) for the State. 
The Court delivered the following 


Jupoment.—The appellant in this case was the first accused in Sessions Case 
No. 18 of 1949 on the file of the Court of Session, Anantapur. He and another 
were tried for an offence under section 307, Indian Penal Code. The second 
accused was acquitted, but the appellant alone was convicted and sentenced to 
rigorous imprisonment for two years and to pay a fine of Rs. 100. 


This appeal has to be allowed on a question of law. The occurrence is said 
to have taken, place at about 11 p.m. on the rst February, 1949. Information 
was given at about 1 A.M. on 2nd February, 1949. It was recorded by P.W. 7, 
who was the station writer of the police station, where the information was given, 
He says in his evidence that he investigated into the case and recorded statements 
of witnesses, He examined P.W. 1 and-he also examined P.Ws. 3 to 6 and recorded 
their statements. These statements constitute statements under section 162, Cri- 
minal Procedure Code. .The learned Sessions Judge finds in paragraph 6 of his 
judgment that these statements were not made available to the accused for cross- 
examination ; but he rests content with remarking that “ the police in this case 
did not play the game well ”. In my opinion the opaen goet to the root of the 
case. It has been pointed out by the Privy Council in | Kotayya v. King- 
Emperor! as follows : Ji x A 

“ The right given to an accused person by this section (refdiring to section 162) is a very valuable 
one and often provides important material for crom-examination of the prosecution witnesses. However 
slender the material for cros-examination may seem to be, it is difficult to gauge its ble effect. 
Minor inconsistencies in his several statements may not embarrass a truthful witness, but may cause 
an untruthful witness to prevaricate, and may lead to the ultimate break-down of the whole of his 
evidence ; and in the present case it has to be remembered that the accused’s contention was that 
the prosecution witnesses were false witnesses, Courts in India have always regarded any breach 
of the proviso to section 162 as matter of gravity. Baliram v. King-Emperor®, where the of state- 
ments made by witnesses had been destroyed and Emperor v. Bansidar and ohers*, where the Court 
had refused to supply to the accused copies of statements made by witnesses to.the police, afford 
instances in which failure to comply with the provisions of section 162 have led to the convictions 
being quashed., Their would, however, observe that where, as in those two cases, the state- 

> ments were never made available to the accused, an inference, which is almost irresistible, arises of 
prejudice to the accused.” — a oe 
In this case the statements were not made available to the accused, and as pointed 
out by the Privy Council, an irresistible inference arises that prejudice has been 
caused to the accused. Denial of these statements to the accused has resulted 
in the exclusioff of evidence which could be used by him under section 145 of the 
pes Act. In the circumstances the accused cannot be said to have had a fair 





A * Cr. A. No. 896 of 1949.- k 28th Septemher, 1950. 
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I therefore set aside the conviction and sentence and acquit the appellant. 
The fine, if paid, will be refunded. 

I must say that this is not the only case in which I have come across such conduct 
on the part of the police in the District of Anantapur. The police in this district 
seem to adopt a peculiar technique of saying that they embody the statements in 
what is called a special report and refuse to give copies of such statements to the 
accused. This is con to the provisions of section 162, Criminal Procedure 
Code, and this often ts in conviction being quashed. I would like to invite 
the attention of the Inspector-General of Police to the conduct of the police in this 
case and in this district, so that such irregularities may not occur again in future. 

VS. —— Appeal allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice RacHava Rao. 


Kadalundi Pulikkalakath Saidalayi Thangal .. Appellant® 


D. 
Thrikkannur Pulathottathil Mohideen and others .. Respondents. 

Malabar Tenancy Act (XIV of 1990), sections 21 (1) and 43 (1) (2)—“' Evicdtien™ in section 21 (1) if 
confined to eviction obtained by swit under section 20—Starting point of limitation under section 43 (1) (2). 

No doubt section 21 (1) of the Malabar Tany Act following closely upon section 20 which 
relates to a suit for eviction prima facit eats that the eviction referred to in section 21 (1) is one 
obtained by means of a suit as mentio section go (1). Section 21 (1) which is a substantive 
enactment in itself is not controlled in the wider ing of “ eviction ” which it prima facie carries 
with it by anything in section 20 with which it occurs In juxtaposition in the statute, with which 
it no doubt bas to be read in order that the statute may be read and construed as 2 whole, but in 
which is to be found nothing repugnant to the wider meaning. There is no reason why “eviction ” 
in section er (1) should not be understood as covering eviction otherwise than by suit as the wider 
connotation is warranted by the definition of eviction in section g (¢), namely, that it means 
of possession of land from a tenant simpliciter and no matter how.. Accordingly section Q1 Ri 
would apply to cases where eviction is obtained by private treaty between the landlord and the 

` tenant, G - i g 

As the transfer contemplated by section 43 (1) (a) of the Malabar Tenancy Act is clearly the 
transfer referred to in section a1 (1) as “on any of lease or m ge with possession or on kanom, 
kuzhikanom or verumpattam,” where a transfer is evidenced by a registered mortgage and & 
registered panaya kychit by the transferee, it is the date when actual possession is transferred to 
the transferee that will be the date of transfer for purposes of section 43 (1) (e). 


Appeal against the decree of the Court of the Subordinate Judge, South Malabar 
at Kozhikode, dated 16th August, 1946, in A.S. No. 212 of 1946, preferred against 
the decree of the Court of-the District Munsif, Parappanangadi in O.S. No. 710 
of 1944. 

B. Pocker for Appellant. ` . 

K. P. Ramakrishna Aiyar for Respondents. 

The Court delivered the following 


Jupoment.—This second appeal arises out of a suit under section 21 of the 
Malabar Tenancy Act (hereinafter to be referred to as the Act) for restoration 
of possession of land which the plaintiff having held it on a kanom under the first 
defendant surrendered to him after expiry of the term in response to a demand 
by the first defendant that he required it for his own cultivation. The plaintiff’s 
case is thaf he did not bona fide so require it because the first defendant having thus 
obtained possession on 16th March, 1943, made a transfer of the property to the 
second defendant on 28th March, 1949, barely 12 days: aft . The answer 
to the action so far as material to the disposal of this second appeal was twofold : 
(9 that there was no eviction of the plaintiff in a guit under section 20 of the Act 
or any right of suit for restoration under section 21 ‘to arise or-accrue ; and Q) 
that the suit laid on gth October, 1944, more than one year from the date of the 
transfer is time barred under section 49 (1) (a) of the Act. The Courts below 
have concurrently negatived the first line of defence. As to the second, the lower 
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appellate Court has upheld it dfenag foe the trial Court and has consequently 
dismissed the suit as time barred. Mr. Pocker assails the judgment of the lower 
appellate Court on the point of limitation, while Mr. Ramakrishna Aiyar besides 
maintaining it as correct, attacks the view of the Courts below on the first line of 
defence as erroneous. 

The ground of difference between the Courts below on the question of limi- 
tation lies in this: that whereas the trial Court holds that the date of the second 
defendant getting into possession which was one year after the surrender is the 
terminus a quo the lower appellate Court holds the date of the transfer to the second 
defendant to be the starti int of limitation. In my judgment, the transfer 
contemplated by section 43 tr (a) of the Act is clearly the transfer referred to in 
section 21 (1) as “‘on any kind of lease or mortgage with possession or on kanom, 
kuzhikanom or verumpattam’’. In the present case the transfer to the second 
defendant is what is evidenced by Exhibits D-3 and D-1 executed on one and the 
same date, the registered mortgage by the first defendant to the second and the 
registered panaya -kychit by the second defendant to the first, respectively. If 
possession under the transfer passed to the second defendant only one year there- 
. after as held by the learned District Munsif in the trial Court the suit would bein 
time. That question has not been considered by the learned Subordinate Judge 
on ap in the erroneous view that he took that it -is immaterial, what is material 
according‘to.him being only the date of the transfer. This case must therefore 
go back to the lower appellate Court for a fresh determination of the question 
subject to my decision on the first line of defence to the suit repelled by the Courts 
below but sought to be supported by Mr. Ramakrishna Aiyar before me. 


The view of the Courts below as to this is that in terms of section 21 (1) of the 
` Act the present is a case in which eviction as defined by section 3 (6), i.s., recovery 
of possession of land from a tenant, was obtained by the first defendant ‘on the 
ground specified in clause (5) of section 20, nọ matter that he obtained it by merely 
- making a private demand and without having recourse to a suit under section 20. 
No doubt section 21 (1) following, and it does, closely upon section 20 which relates 
to a suit for eviction prima facie suggests that the eviction referred to in section 21 (1) 
is one obtained by means of a suit as mentioned in section 20 (1). I am not however 
satisfied on the careful thought bestowed by me since reservation of judgment 
that the view of the Courts below is erroneous. It seems to me that while juxta- 
ition of sections in ‘a statute may well afford sometimes a helpful clue to their 
interpretation, the language of each section by itself is the more material matter 
on a question of its interpretation. “ Eviction ” in the marginal note to section 20 
‘means, as the section itself shows, eviction by means of a suit. That however 
is no reason why eviction in section 21 (1) should not be understood as coveri 
eviction otherwise than by suit, if the wider connotation is, as I hold, warran 
by the definition of “eviction” in section 3 (e), namely, that it means recovery 
of possession of land from a tenant, simpliciter and no matter how. The definition 
does not of course govern where there is something rep t to in the subject 
or context. In my opinion, there is nothing however in the subject or context’ of 
section 21 (1) which is repugnant to the application of the definition to the word 
“eviction” occurring there. “In any case” is the expression with which the 
section ins, not ‘‘in the case of any suit”. ‘On the ground specified” in 
(5) of section 20 and not “under clause (5) of section 20” are again the Words which 
we have in the section. Far from there being anything in the subject or context 
of section 21 (1) to preclude the importation thereinto of the general definition - 
of “ eviction ” in section 3 (¢) it seems to me that there is in the language of section 
21 (1) as chosen by the Legislature an intention revealed not to restrict the benefi- 
cent.operation of this sectioh only to cases of eviction obtained by means of suits 
as provided for in the immediately ‘preceding section. 
It is true, as I had occasion to observe in Ramayya v. Venkata Subba Rao}, that 
the equity of the statute, as it is sometimes called, cannot override its plain language ; 
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nor is any benevolent interpretation of a statute permissible which extends the 
spirit of a section of the statute beyond its plain letter and unequivocal tenor. It 
is equally clear however to my mind that where the language of a section is suffi- 
ciently wide to indicate a beneficial operation wider than what another section 
may suggest, the Court ought not to whittle down or curtail such beneficial operation 
which is in accord with the gentral design of the statute by reference to the narrower 
scope and ambit of that other section. It is suggested by Mr. Ramakrishna Aiyar 
that a distinction ought to be made on principle between cases where eviction is 
obtained by means of a suit under section 20 of the Act and cases where eviction | 
is obtained by private treaty between the landlord and the tenant. The principle 
according to the learned counsel, is that in the former case there is unimpeachable 
record in a judicial pro ing that the landlord did require the premises for his 
own. cultivation but not bona fide as his later conduct might show, while in the latter 
case proof of such requirement by the landlord and the lack of bona fides about 
it as well asa secant the Court on such proof would be a matter more difficult 
in rerum natura, expecially when the question happens to arise after a long lapse 
of time, as it may well do, in view of the provision of so long a period as six years 
which the statute contains for any subsequent transfer by the landlord as giving rise 
to the right on the part of the tenant to be restored to possession on the ground of 
such transfer. I am not prepared to say that this difference, really affects the 
principle applicable to the situation with which I am called upon to deal, which 
1s one of proper construction of the statute on its language. ` 


“ Eviction” according to the Concise Oxford Dictionary is derived from 

vincere, to conquer, and means expulsion, especially of a tenant from land, or more 

erally recovery of property from a person by legal process. As pointed out in 
Ramaatha Aiyar’s Law Lexicon of British India the word is derived from evinco, 
to overcome, and according to Tomlin’s Law Dictionary. quoted by the author 
means, a recovery of land, etc., by form of law. The author further observes : 

“In its original and technical meaning it is an expulsion by the assertion of a paramount ti 
and by process of law ; a recovery of land, oe Paar Sal tery pata Bs a 
of law; an ouster. Act of the landlord with the intention and having the effect of depriving the 
tenant of the enjoyment of the demised premises ; the term is now popularly applied to every class 
of expulsion.” 
The definition of the word “eviction” in section 3 (e) of the Act, it will be seen, 
is not restricted to cases of expulsion in the sense of ejection by force which is the 
ordinary meaning of the word as given in the Dictionaries, for instance, the Concise 
Oxford Dictionary. Much less is it restricted to dispossession by j ent in a suit. 
It means purely and simply rétovery of possession according to the statutory defni- 
tion—no matter how the recovery comes about. As indicated by the very opening 
words of section 3 and as also observed in Halsbury’s Laws of England, 2nd edition, 
volume 31, page 477 in paragraph 591 : 

“Ifa defined expression is used in a context which the definition will not fit, it may be inter- 
preted according to its ordinary meaning..” 
I am unable to see how the definition of “ eviction’ in the interpretation section 
does not fit the context of section 21 unless it be that the very juxtaposition of that 
section with section 20 is to entail a different result. As already indicated by me, 
such a result does not necessarily follow from the juxtaposition. 


Another rule of interpretation of “statutes applicable to the matter on hand 
is thus stated in Halsbury’s Laws of England, and edn., vol. 31, at page 464 in para- 
graph 566 and again at page 483 in paragraph 6093 : 

“ Notwithstanding that every section of a statute is a substantive enactment in itself, the statute 
must be read and construed as a whole, though one section may bear a wider, another a more limited 
meaning. 

Applying the rule thus stated to the case on hand I am of opinion that section 21 (1) 
of the pepe is a substantive enactment in itself is not controlled in the wi 

meaning of “ eviction” which it prima facie carries with it by anything in section 20 
with which it occurs in juxtaposition in the statute, with slick it no doubt has to 
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be read in order that the statute may be read and construed as a whole, but in 
which is to be found nothing repugnant, to that wider meaning. i 


This being my view of this aspect of the matter I must remit the case to the 
Court of First Instance, as upon by both sides before me for a disposal of 
the suit, with reference to the question of limitation after giving the parties an 
opportunity for such fresh evidence as they may have on the question. Appellant 
to have refund of court-fee as well as costs of this appeal. All other costs to abide. 


No leave. 
VSS. Case remitted, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
7a Present :—Mr. Justro RaGHAVA Rao. 
S. K. Murugesa Mudaly .. Appellant* 


D. 
Baruda Arunagiri Mudaly and others .. Respondents. 


Cin! Procedure Code (V of 1908), section 1 and Order 1, 1ule 8—Swit by plaintiff for declaration of a right 
way across a public strest—No special damage proved—Sanction ef Advocats-General— Whether necessan— 
aintainability of suit. : 

In a suit by the tiff for a declaration of bis right of way across a public street and for a 
direction to the deft t to remove certain obstructions and for a permanent injunction restraining 
defendant from. obitrueniig plaintiff from using the public street as such, the contention of the 
defendants was that ım such a suit the consent of the Advocate-General under section 91, Civil 
Procedure Code, in the absence of proof of special damage to plaintiff was necessary and that as no 
such sanction was btained the suit itself was not maintainable. 


Held, that once it is appreciated that the iniringament of the rights of the-residents of the village 
in respect of a public street does not constitute a lic nuisance in the sense of a nuisance caused to 


Appeal against the decree of the Court of the Subordinate Judge, Chittoor 
in A.S. No. 3 of 1946, preferred against the decree of the Court of the District Munsif 
of Sholinghtr in O.S. No. 152 of 1944. 


S. Ramachandra Aiyar for Appellant. ) 
K. Srinivasan for Respondents. . 


The Court delivered the following n 

Junomenrt.—This second appeal arises out of a suit for a declaration of the plain- 
tiff’s right of way across a public street, for a direction to the defendants to remove 
the obstructions put up by them on the street, and for a permanent injunction 
to restrain the defendants from obstructing the plaintiff in using the public street 
as such. The only answer to the suit which requires consideration in this second 
appeal is that it was not maintainable without the consent of the Advocate-General 
in the absence of any special sustained by the plaintiff. The defence 
was rejected by the District Munsif of Sholinghur and the suit decreed on his finding 
that the plaintiff had suffered special damage. This finding was reversed on appeal 
by the learned Subordinate Judge of Chittoor who accordingly dismissed the suit. 
The plaintiff appeals. 

The plaintiff and certain others are residents of the Big Street in Narasinga- 
puram, Arkonam taluk. The backyards of their houses reach up to the Othavadai 
street of the same place marked A B C D in the plan attached to the plaint. Some 
owners have doorways leading to Othavadai street from their backyards and some 
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others have not. Likewise, some of them have pits in that street for their back- 
yard i water. The defendants who are owners of houses situate to the 
south of and facing Othavadai street happened to have constructed mud walls 
and put up fences and caused obstruction to the plaintiff and others owning houses 
with their ba reaching up to Othavadai street in the matter of their taking 
cattle, manure, , etc., from their backyards to their fields. The plaintiff on these 
allegations filed the suit for the reliefs mentioned above without obtaining the 
sanction of the Advocate-General or framing a suit as one in a representative capacity 
under Order 1, rule 8, Civil Procedure Code. The learned District Munsif took 
the view that the action complained of against the defendants caused ial damage 
to the plaintiff for the reasons which he gives in paragraph 8 of his ju ent. Says 
the learned District Munsif : : 

EES. setts, Bae I am satisfied that the plaintiff has been using this street to take hay and manure 
from his ba and that he has also used the same to take his cart, and for pther purposes ken 
to by him and his witnesses. There is little doubt that similarly other persons in the plaintiff's row 
have used the suit street and plaintiff has undoubtedly suffered by the obstruction caused by the defen- 
dants in as much as he is prevented from using the suit street to go from his backyard towards cast 
to his Jands. To take manure from his backyard to the land to the east of the suit street, plainuff 
must take a detour, which certainly would justify him in saying that he has suffered special damage. 
The defendants’ case is that the plaintiff can still use his backyard through Ediga street, but it depends 
upon how far 1st defendant is going to remain without enclosing that portion of the street into his 

and it must put the plaintiff to a lot of inconvenience. I have no hesitation in coming 
to the conclusion'that by defendants’ action, plaintiff has suffered something that is special to him 
and not shared by others or common toall. It is well known that in the villages, if their backyards 
abut a street, the owners use their Backyards freely only from that street, and it is a very valuable 
right which is curtailed by the defendants’ action. Further if the plaintiff wants to construct a small 
b in the backyard with frontage along the suit street, he cannot do so and it would be very 
serious loss to him. I therefore hold that the plaintiff has proved special damage.” 
In the result, the learned District Munsif decreed the suit as above stated. 


On appeal taken by the defendants to the Subordinate Judge of Chittoor, 
it was held by him that on the facts found by the learned District Munsif the plaintiff 
must be taken to have suffered no more or further damage than the other residents 
of the same row in the locality and that therefore he had failed to prove special 
damage to entitle him to institute the suit otherwise than in a representative capacity 
under Order 1, rule 8, Civil Procedure Code, or with the sanction of the Advocate- 
General under section 91, Civil Procedure Code. The learned Subordinate Judge 
has observed that 

“It is true that the defendants have highhandedly converted gramanatham public street into 
cir backyards,” 


but has dismissed the suit in the view that he has taken of its unmaintainability. 

It is urged for the plaintiffin this appeal that he sustained a special damage 
by the action of the defendants because in his capacity as agriculturist the amenities 
that he had all along enjoyed over the street for carrying his manure, fuel, hay, etc., 
to his fields stood hampered by such action. It is said that the damage is nonethe- 
less special, because other persons who also pursue the calling of agriculture may 
suffer the same inconvenience as the plaintiff as the result of the defendants’ action. 
I accept this contention as well-founded and hold that although not instituted 
with the leave of the Court under Order 1, rule 8, CivilProcedure Code, or with 
the consent of the Advocate-General under section 91, Civil Procedure Code, the 
present suit is maintainable. 

My attention has been drawn in the course of the argument to the ruling 
of this Court in Suremma v. Narapanamurthi!, which holds that, 

"Tes to an individual member of the public to maintain a suit for removal of obstruction 
to a pubHc highway which constitutes a nuisance without the sanction of the Advocate-General 
under section 91, Civil Procedure Code and even without proof of special damage.” 

In that case, however, the suit was one instituted under Order 1, rule 8, Civil Pro- 
cedure Code and while it is true that the learned Ju who decided that case 
points out that very often Courts have to deal with the infringement of the rights 


r. (1949) 1 M.LJ. 56. 
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of the residents of a village or a section of the community in pathways, wells and 
barks of rivers and so on, and that the infringement of such rights cannot be deemed 
to constitute a public nuisance within the meani „of section 91, Civil Procedure 
Code, or section 268, Indian Penal Code, his e, is that a member of such 


It will be seen however on a careful scrutiny of that decision that in holding 
as it does that it is open to an individual member of the public to maintain a suit for 
removal of obstruction to a public ey which constitutes a nuisance without 
the sanction of the Advocate-Gen under section g1, Civil Procedure Code 
and even without proof of special damage, it founds itself upon a prior decision— 
that of Wadsworth, J., to the same effect reported in Munuswami v, Kuppurwami}, 
The case béfore Wadsworth; J., was not itself a case of a suit instituted under Order I, 
rule 8, Civil Procedure ¢, but only in the individual capacity of the plaintiff 
who was entitled to maintain the suit. After all, the provision of Order I, rule 8 
is only an enabling provision, and there is no reason why merely because the 
plaintiff happens to share the same inconvenience by the obstruction to the high- 
way as other’ people do he should be debarred of his fee to seek relief, when once 
in view of the Privy Council decision in Manzur Hasan v. Mahammad Zaman’, 
it is realised that the distinction between indictment and action in regard to what 
is done on a highway which isa Se on pealis to English law ought not to 
be applied to India. I am of opinion therefore that even if the eee suffered 
by the plaintiff in the present case is one which is shared by other residents of the 
same locality he is still entitled to maintain the present suit. I am also of opinion 
that the ruling in Suramma v. Narayanamurthi*, governs the present case in so far 
as it la down that even if proof of special damage is otherwise necessary in a case 
of this kind, it becomes unnecessary because the wrong complained of in the present 
-casc does not constitute a public nuisance. As pointed out in that decision, once 
it is appreciated that infringement of thé rights of the residents of a Hage in Tespect 
of a public street does not constitute a public nuisance in the sense of a nuisance 
caused to the public in general, such infringement can well be sued upon by any 


Nor is it necessary to compel a person that suffers from such wrong to have recourse 
to the procedure prescribed by Order 1, rule 8 which, as already stated, is after 
all only an enabling and not a compulsory provision. 


Tt has also been argued before me for the appellant that this case may well 
be regarded as one of trespass by the defendants in the sense of their obstruction 
to his right of passage over the public-street which would fall within the ruli 
in Velan Pakkii Taragan v. Subbayyan Sambart, and Manzur Hasan v. Mahammad 
aman? or as one of the infri ent of a village custo right such as the Privy 
Council has recently dealt with in Lakshmi Dhar Misra v. alal5. It is unneces- 
sary for me to consider these contentions in the view that I have taken that there 
has been, as rightly found by the learned District Munsif, such damage caused 
to the plaintiff as is sufficient to support his present suit, and that even in the absence 
of any such special damage the present suit is maintainable. 

This second appeal is accordingly allowed with costs here and in the Courts 
below. No leave. 


K.C. — Appeal allowed. 
L. (1939) 1 MLL.J. 392 : LL.R. (1939) Mad. 4. gga 356 M.L.J. 79: LLR. 42 Mad. 
a MLJ. 23: LR. 52 LA. 61: Beer 0) 1 M.L, LR, 76 LA. 2 
. . ‘ i . = I é el 5 I 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice Sussa Rao AND Mr. Justice PANGHAPAKESA AYYAR. 
D. S. Duraiswamy Naidu .. Appellant* 
A D. æ 
A. M. Muhammad Abbas Sahib F .. Respondent. 


J 
Ti ropo Act (IV of 1882), section-55 (4) (b)—Sale Fendor remaining in posses- 
sion Ja Bie Fai interest on of purchase we eee = i ae 


In the case of a sale of immoveable property completed and registered on 1st October, 1945 
actual possession was delivered by the vendor only on 8th November, 1946, and the vendor sued 
for the balance of the money with interest fiom the date of sele. On the question of the plaintiff’s 
right to such interest, 


Held, that under section 55 (+4) (b) of the Transfer of Property Act as amended by Amending Act 
X of 1929, the vendor has no absolute right to interest on the purchase money irrespective of 
equities, and interest on thes purchase money cannot be claimed solong as the vendor remains in 
ponerion of property sold. 

Muthu Chetty v. Siana Velliam-Chetty, (1911) 21 M.L.J. 296 : I.L.R. 35 Mad. 695 at 627, relied on. 


Appeal against the decree of the Court of the Subordinate Judge, Dindigul, 
in O. S. No. 46 of 1945. ‘ 


N. Gopala Menon for Appellant. 
V: C. Vesraraghavan for Respondent. ` 
The Judgment of the Court was delivered by 


Subba Rao, F.—This is a plaintiff's. a against the decree and judgment 
of the Subordinate Judge of Dindigul in O. S. No. 46 of 1945 in so far as the ecree 
was against him. The plaintiff sold to the defendant a house in Dindigul. The 
sale deed is dated 22nd August, 1945, and was got compulsorily registered on ist 
October, 1945. The suit was filed for recovery of a sum of Rs. 15,500 being the ¢ 
balance of the unpaid purchase money due to the plaintiff under t sale deed 
with interest thereon. The defendant contended that the plaintiff made default 
and that, in any view, the plaintiff would not be entitled to interest for the period 
before the defendant was put in possession of the property sold to him. The learned 
Subordinate Judge, on a consideration of the evidence, held that there was no default 
on the part of the plaintiff in respect of the delivery of possession and therefore the 
suit for recovery of the balance of the purchase money was maintainable ; but 
he gave interest to the plaintiff only from 8th November, 1946, when the defendant 
‘was put in actual possession. The plaintiff contends that the said order was wrong 
and that he would be entitled to interest from the date of the sale, or at any rate, 
from the date when the defendant refused to take possession. 


_ It is clear from the evidence that the plaintiff handed over the key of the house 
to the defendant only on 8th November, 1946, during the dency of the suit. 
But the plaintiff’s case is that he was ready and willing to put the defendant in posses- 
sion from the date of the sale deed itself and that indeed, he had kept the house 
vacant and permitted a retired sub-inspector and his family to live in the suit 
house as care-takers. But it is also clear from the evidence that P. W. 1 himself 
kept in an upstair room of this house, under lock and key, his box, his bedding 
and a gun which he removed only on 23rd November, 1946, i.e., a fortnight 
after the key was so handed over to the defendant. In this state of the evidence, 
we must hold that the plaintiff continued to be in possession of the suit building 
till 8th November, 1946. We have no doubt that the idea of the sub-inspector 
being a care-taker is an after-ihought and that it is only an ingenious attempt to 
get over the fact that the plaintiff continued to be in possession of the building. 

The question of interest on the unpaid purchase monty is governed by section 
55 (4) (b) of the Transfer of Property Act. Itreads: _ 
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“The seller is entitled, = 
. (b) where the ownership of the pro has passed to the buyer before payment of the whole 
of the purchase money, to a charge upon the property in the hands of the buyer, any transferee with 
notice of the non-payment, for the amount of the purchase money, or any part thereof remaining un- 
paid, and for interest on such amount or part from the date on which posession has been delivered.” 
The words are clear and;ynambiguous, and do not lend scope for any argument. 
The arae would be entițlẹd only to interest from the date on which posses- 
sion has been delivered. In-this case, as possession was delivered only on 8th 
November, 1946, the plaintiff would be entitled to interest only from t date. 
The words “ from the date on which possession has been delivered” after the 
words “ interest on such amount or part” have been added by the Amending Act 
XX of 1929. Even on the section as it stood before the Amendment, this Court 
held in Aduthu Chetty v. Sima Velliam Chstti1, that section 55 (4) of the Transfer of 
Property Act does not give the vendor an absolute title to interest in all cases irres- 
pective of equities, and that interest on the purchase money cannot be claimed 
80 ee as vendor remains in possession of the property sold. The reason of 
the rule is stated at page 627 as follows :— 
“As observed in F. Specific Perf , 4th edition, itis obviously inequitabl 
-in the abeence of = Nand Trine siipulation that ee aty tothe contact sho d atone and 
th time enj benefits from i f th d th i 
dies of the parchas wacney.” R pnd the purchase E are diingaaniitaaliyexclieive!?° 
The Amending Act accepted this principle and embodied it is in the section. _ 
The judgment of the l¢&tned Subordinate Judge is correct and the appeal is 
i with costs. í 
K. ©. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. JustTIae SOMASUNDARAM. 


. Eravadu and others .. Patittoners.* 
Criminal Procedure Cods (V of 1 ), sections 380, 498 and 499 and Criminal Rale of. Draenei rule 
203 Aegina, by Jomi Magistrate—Lagality—Procedure for setting aside order—Revisional powers of High 
Court in vases. O 


A Joint Magistrate has no power to acquit under section 380 of the Criminal Procedure 
Code he acquits, the District Magistrate if he thinks the order is wrong can only ask the 
Government to appeal and cannot report the case to the High Court under section 498, Criminal 
Procedure Code. Further, the High Court will not interfere in revision with such an acquittel as 
section 499, clause (5) of the Code, provides that where an appeal lies and no appeal is brought 

ings by way ol revision shallnot entertained at the instance of the party who could have 
appealed. 


Case referred for the orders of the High Court under section 438, Criminal Proce- 
dure Code, by the District Magistrate, Chittoor, in his letter dated 8th March, 1950, 
in Criminal R. P. No. 7 of 1950 `(C. C. No. 123 of 1949, Jomt Magistrate Court, 

8 Š 
Chandragiri and C. C. No. 837 of 1949, Stationary Sub-Magistrate, Kalahasti). 

Petitioners not represented. ' 

The- Public Prosecutor (V. T. Rangaswami Atyangar) for the State. 

The Court made the following ` 

Orner.— There is no doubt that under section goo, Criminal Procedure Code, 
ee Magistrate has no power to acquit. Vide Pubhe Prosecutor v. Gurappa 
Naidu’, Piramangapa Pandara and others v. Empsror®, In re Mogila Doraiswami Nardu 
and another*. 


Even so under rule 263 of the Criminal Rules of Practice, the District Magis- 
trate if he is of opinion that the order of acquittal is wrong must request the Govern- 





* Cr. R. C. No. 481 of 1950. 6th September, 1950. 
Caso Referred No. 22 of 1950.) 
1. (1911) 21 M.LJ. 236: I.L.R. 95 Mad. 3. eae I MLF 126. 
5 : Bes 4 (1945) 1 J. 178: LLR. (1945) 
g. (1933) 65 M.L.J. 405 : I.L.R-57 Mad. 85. Mad. 891. 4 
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ment to prefer an appeal under section 417, Criminal Procedure Code, and not 
report the case to this Court for orders under section.498, Criminal Procedure Code. 
Further under section 439, clause (5), Criminal Procedure Code, where an appeal 
lies and no appeal is’ brought proceedings by way of revision shall not be entertained 
at the instance of the party who could have appealed. In this case the District 
Magistrate could certainly have requested the Government to file an appeal 
but he did not do so. So under section 439, cl clause (5); Criminal Procedure Code, 
this reference is not competent. On going thro ae records, I am satisfied that 
the evidence is not such as to warrant a conviction of the accused. In this case 
I do not, wish to interfere with the acquittal. 


The reference is therefore not accepted. 
V. P. S. ——— . Reference not accepted. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Jusrice SOMASUNDARAM. 

‘P, S. beatin yer and others .. Petitioners. * 
Madras General Sales Tax Act (IX of 1939), section 15 («)—** Fails te submit a return” Interpretation. 
The words ‘ fails to submit a return ’ in section 15 (a) of the Madras General Sale Tax Act cannot 

Pentre ee ee oe ae eel cen A court will cut down or even con 
the language of a statute only if the natural meaning would lead to strangely anomalous results 

Petition under sections 435 and 439, Griminal Procedure Code, 1898, 

that the High Court ll ba nieas to to revise the order of Code, 1898, praying 

Tinnevelly division, dated 27th March, 1947, in C. A. No. 128 of 1946, preferred 

against the Court of the Sub-Divisional Magistrate, Tuticorin, in S. G. No. 12 of 

1946. 

M. Subbaroya Atyar for Petitioners. 
The Public Prosecutor (V. T. Rangaswami Aiyangar) for the ad 
The Court made the following : 


Orprr.—This is a Revision Petition against the conviction of the petitioners 
under section 15 (a) of the General Sales Tax Act. 


The petitioners are dealers in salt which is exempted from sales tax. The 
salt was sold packed in gunnies. Though the turnover of the business was over 
Rs. 10,000 the petitioners did not submit a return as salt was exempted from tax 
as they bona fide believed that they were not di in gunnies. The petitioners 
no doubt charged the pee for gunnies also. e present prosecution is for 
failure to submit the return 

The petitioners paid the tax and filed a suit for the refund of the same on the 
ground that were not liable to pay the tax on gunnies. The lower Court 
dismissed the suit and an appeal was filed and it was dismissed by this Court, vide 
Varasuki and Co. v. The Province of Madras+. It apperas from the judgment of the 
High Court that the Government have, subsequent to this prosecution, exempted 
gunnies in which salt was packed, from payment of sales tax. 


. The only point taken in revision is that under section 15 (a) the words “ fails 
to sabmit a return ” must be read as “ fails without reasona cause’, Itis 
conceded by the petitioners’ advocate that giving the words the natural meaning, 
the section does not admit of such an interpretation. But it is contended that consi- 
dering the scheme and the purpose of the Act, this is the view that must be taken 
of the section. In support of his argument, Mr. M. Rdg ig Aiyar relies on Astor 

Macmillan 


v. Perry: Duncan v. A on?. In the above decision Lo observes 
as follows : . 
* Cr. R. C. No. f 1947. © X 6th October, 
(Cr. R. P, No. 616 of 19¢7,) 1930. 


1. (1950) 2 M.L..J. 449 a. (1995) A.C’ 398 at 417. 
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“I think,’ said Lord Herschell?, “that giving to the language of the enactment its natural 


meaning the facts stated do a tly bring this case within it’. But he went on to point out that 
where, as here the ots stanite according tO fher nae eee -strangely 
anomalous ’ ta, it is legittimate to examine their statutory context in order to see whether they 


ought tobe construed as they would beifread alone. ‘Courts of Law,’ says Lord Loreburn, L.C., 
‘have cut down or even contradicted the language of the Legislatme when on a full view of the 
Act, considering its scheme and its machinery and the manifest purpose of it, they have thought 
that a particular case or class of cases was not intended to fall within the taxing clause relied upon by the 
Crown. A notable instance is the case of Colquhoun v. Brooks!, decided nearly thirty years ago, 
and always followed,’”’ a $ 3 
I enti agree that if the natural meaning could lead to “‘strangely anomalous” 
resulta, the Court could cut down or even contradict the language. But in 
this case I am not satisfied how giving the natural meaning to the words would 
lead to strangely anomalous results. I am not prepared therefore to read the sec- 
tion with the words “ without reasonable cause ”. 

No other point is raised in this case and the petition is dismissed. 

V. P. S. — Petition dismissed. 

IN. THE HIGH COURT OF JUDICATURE AT MADRAS. a 


Present :—Mr. Justice SomASUNDARAM. 


Katragedda Rajagopal Rao z .. Appellan.* 
and Registration of Books Act (XXV of 1867)—Publisher and printer undergoing imprisonmsni— 
vrtica “pebliohad ing 5 impr sopment—. ity for it. 


2 déclarsüon under ttie Press Sad Registration of Books Act makes a printer and 

blisher prima fase liable as such printer and publisher for anything written in a journal of which 

he became the print, and publisber, still ho may rebut such a presumption. ere in respect of 

i able to that at the time of the ap ceof the said objectionable 

was ac ally oe imprisonment, could not be deemed to have had any control of the 
press or liable for the publication of the said article. 

Appeal against the judgment of the Court of the Additional District Magistrate, 
Krishna, dated 14th September, 1950, in C.C. No. 2 of 1948. 

Massrs. Row and Reddi for Appellant. f 

The Public Prosecutor (V. T. Raagaswami Aiyangar) for the State. 

The Court delivered the following 

Jupcuent.—This is an appeal by the accused who has been convicted by the 
Additional District Magistrate, Krishna, for an offence under section 124-A, Indian 
Penal Code, and sentenced to rigorous imprisonment for one year. 

The appellant was the editor, printer and publisher of a Telugu daily newspaper 
called “ Prajasakthi” printed at the Prajasakthi Press, Vijayawada. Under 
section 4 of Act XXV of 1867, the accused made the declaration before the District 
Magistrate as the manager of the press known as Prajasakthi Press, Vijayawada. 
Exhibit P-2, dated 29th March, 194, is the declaration. He continued to be the 

rinter and publisher till he was arrested on 31st January, 1948. He-has since 
in jail and even now is in jail. The article in question is said to have been 
published in the issue of the paper, dated gth April, 1948, under the caption “ Capi- 
talist Congress Government started country wide tary raids on people forces.” 
There’ is no doubt that what is contained in the article will fall within the scdpe 
of section 124-A. : . i 
But the question is whether the accused who was in jajl at the time of the 
ublication. of the article can still be convicted of the offence under section 124-A 
Jievely. because he did not write to the District Magistrate that Tie ceased to be the 
ublisher and printer of the paper after his arrest on gist January, 1948., It has 
held in Ramaswami v. Lokamada?, that though a declaration was nira facts pro 
of publication by. the editor, the presumption raised can be rebutted. _It was held 


* Cr, A. No. 709 of 1949. © roth October, 1950. 
1, (1889) 14 A.C. 499 at 503. ; 2. (1886) I.L.R. g Mad. 387. 
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that’ it would be a safe answer to the charge if the accused showed that he entrusted 
in good faith the temporary ent of his paper to a competent person in his 
absence and the libel was published without his knowledge. In Hartsarcothama 
Rao v. King- ort, it was held that a person making a statutory declaration 
under Act of 1867 that he is the printer and publisher of the newspaper is 
presumably liable as such printer and publisher but he may rebut such a presump- 
tion. At page 344 the learned judges say : F 

“It would be open to the proprictor to rebut it and prove! that the publication was, in fact, 
not authorised by him. Act of 1867 has nothing to do with the liability of the proprietor of the- 
newspaper. It establishes the prima facis Liability as publisher of the person who is declared the 
printer and publisher. In his cas, the prosecution need not give any evidence that he is, in fact, 
the publisher. It is enough to uce the declaration ..... The proprictor’s lability for the 
publication of the matter must be established to the satisfaction of the Couri by direct proof ọr as 
a matter of reasonable inference from all the facts ot the case.” 

It is clear therefore from the observations in the decisions cited above that 
though the declaration may be prima facie evidence that he was the printer and 
„publisher of the article, it is open to the accused to prove that he is not in fact the 
publisher and at the time it was published he could have had no hand in it. It 
is conceded by the Public Prosecutor that the accused was arrested én 31st January, 
1948, and on the day of the publication of the article, i.e., gth April, 1948, he had 
no control over the press. There is no evidence suggesting that he- any such 
control. He cannot therefore he held liable for the publication of the article on 
gth April, 1948, when he was inside jail. The conviction and sentence are there- 
fore set aside and the appellant is acquitted of the offence. 


K.C. Hec Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice SATYANARAYANA Rao AND Mk. Jusrigg Viswa- 
NATHA SASTRI. , 


The Commissioner of Income-tax, Madras i .. Applicani* 
v. i 
The Littles Oriental Balm and Pharmaceuticals, Ltd., ; 
Madras and another - 1. Respondents. 


Incoms-iax Act (XI of 1922), sections 4-A (c) (b) ard a3 Daie mads on sales in British India of 
products manufactured in Mysore State—Income on sales in British India excesding fifty percent. of the total profits 
of an assesses—Liability to incometax—Basis—Apportionment ef incems for operation of manyfacture and 
sale—If permissible. . 

In section 4-A of the Indian Income-tax Act two alternative tests of residence in the case of 
companies are provided. Either the Control and management of the company’s affairs should be 
situated wholly in Beitish India in a particular y car or its income arising in British India in that 
year should exceed its income arising without British India. There need be no connection between 
the company and British India except the derivation from British India of the major of the 
income during the previous year and the company in that event, would be taxable on all its profits 
and gains including income arising without British India. The principle of apportionment in 
section 42 (3) of the Act cannot be applied whem-ascertaining the amount of income arising in British 
India for e purpose of seetion doa (C) b) of the Act. Itis not ible to ignore the difference 
between section 42 (3) as it stood before the amendment of 193 section (a) as it stands after 
the amendment and hold that pront arising from sales effected in British India must always be put 
in the category of profits which are “deemed to have arisen or accrued in British India.” 

Where the business of the assexee was to manufacture ointment and medicinal tablets only for 
mlg the “income” from that business arises only if their products are sold and at the place wiere 
and at the time when they are sold. In the present cases, the profits of the assexsees arose in British 
India where the bulk of goods manufactured Le ace in M was sold, the true measure of 
such profits Being the price realised by tlie sles of their prodùct in British India through their agents 
and depots less cost of production manufacture, transport and distribution of the goods whether 
incurred in Mysore or in British India. The circumstances that: the goods were manufactured in 
‘Mysore can make no difference to the place where the income of the business arises. There is nothing 
in sections 4 and 4-A (c) (b) to suggest that the profits derived from a continuous process of manu- 
facture and sale of’ should be cut up into diferent- gate and-allocated proportionately to the 
several places where the several stages of production manufecture and saje take place. 





= t 
7 1. (1909) I.L.R. ga Mad. 338. 
* Case Referred Nos. 57 and 59 of 1946. 14th December, 1949. 
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Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Income-tax Act, 1922 (Act XI of 1922), as amended 
by section 92 of the Income-tax (Amendment) Act, 1939 (Act VII of 1939), in 66 
R.A. 50 and 49, Madras, of 1945-46 on its file. _ 


C. S. Rama Rao Sahib for Applicant. 
M. Subbaraya Atyar for Respondents. 
The Judgment of the C8urt was delivered by 


Satyanarayana Rao, J.—R.C. No. 57 of 1946.—The following question was 
referred to us by the Income-tax Appellate Tribunal under section 66 (1) of the 
Income-tax Act: ‘ 

“ Whether in the circumstances of this the profits made on the sales which took place in 
British India were ‘income arising in British India’ within the meaning of section 4-A (¢) a5) of the 
Income-tax Act?” 

The asseasec in this case is the Little’s Oriental Balm and Pharmaceuticals, Ltd., 
Madras, which is a public limited company registered in Madras carrying on the 
business of manufacture and sale of medicines. Messrs. Oakley Bowden & Co. 
(Madras), Ltd., a private limited company, are its managing agents. The managing 
-Agency agreement conferred upon the managing agents very wide powers subject 
only to the control of the Board of the principal company. ‘The control, however, 
is very general and is confined only to safeguarding the interests of its shareholders. 


Until the war scare of 1942, the company (in this judgment referred to as the 
assessce) was a resident of Madras and was assessed as such. On the g2nd April, 
1942, the office of the Managing Agents and the factory of the company was shifted 
to Mysore, but was brought back in May, 1943. ‘‘ The previous year” of the 
company ended on 31st December, 1942, the assessment year-being 1943-44. From 
the 22nd April, 1942 to 31st December, 19425 the factory of the company and the 
office. of the Managing ts were undoubtedly in Mysore. e Appellate 
Tribunal found that out of the total sales of Rs. 2,42,917 during the accounting 
year, sales of the amount of Rs. 46,559 were made in Mysore outside British India, 
but the balance of Rs. 1,96,358 represented the sales in British India. The Appel- 
late Assistant Commissioner held that 80 per cent. of the profits made by the company 
had accrued and arisen in British India and therefore the company was a resident 
in British India during the accounting period within the meaning of section 4-A 
(c) (b) of the Income-tax Act. 

The AppeHate Tribunal differed from this conclusion. The Tribunal held 
that profits from’ the sales in British India did not arise or accrue in British India, 
but should be deemed to be profits which had arisen or accrued in British India. 
As under section 4-A (c) (b) the test for determining the residence of a company 
is the actual accrual of the profits in British India acid aot roti dara to have 
arisen in British India, the company, in their opinion, was not resident in British 
India. The Tribunal arrived at this conclusion from the language of section 42 (3) 
of the Act, as it stood before the amendment of section in 1939. Section 42 3) 
as it stood before 1939 was as follows :— 

“ Where any ts or gains have accrued or arisen to any person directly or indirectly from the 
sale in British India by him or any agency or branch on his behalf from any place outside British 


India, the pronti or gains shall be deemed to have accrued and arisen and to have been received in 
British India.” 


This section no doubt admits the argument that the Þþrófits and gains accrued or 
arising to a non-resident’ from the sales in British India shall be deemed to have 
accrued and to have been reccived in British India. But this language was altered 
in 1939 and the altered section 42 (3) is as follows: 

._ ‘Ip the case of a business of which all the operations are not carried out in British India, the 
profits gains of the business deemed under this section to accrue or arise in British India shall be 
poly mies pote pe gains as are reasonably attributable to that part of the operations carried out 
1n . 1 ` i á 
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It would be seen, that the language of the section has been radically altered in 1939 
and this section it is that governs the assessment in the present case. 


The fact that the sales in British India-amounted to Rs. 196,358 during the 
accounting year was not disputed before us and the arguments in the case ed 
on the basis that the figures are correct and that the sales, in fact, took place in 
British India. It was not contended—and indeed it could not be contended—that- 
in view of the language of section 4-A (c) (a) that the control and management 
of the affairs of the company was situated wholly in British India in the accounting 

‘and this clause was not relied on to establish that the company is resident in 

ritish India. ; l ' 

The sole question for determination, therefore, is whether on the facts the 
income that arose in British India in the accounting year exceeded the income of 
the company that arose without British India in the year. 


Mr. M. Subbaraya Aiyar, the learned advocate for the assessec, argued the 
case from two aspects. The first position he maintained was that notwithstandi 
the alteration of the language of section 42 (3) in 1939, the profits that accru 
from the sales in British India during the year must be treated as “deemed profits ” 
and not profits, which had actually arisen in British India. There is no authority, 
however, to support this construction of the section. Merely because under the law 
as it stood before 1939 the profits that arose in British India were treated as deemed 
profits under section 42 (3), às it then stood, is no reason to construe the present 
section 42 (3) in the same manner notwithstanding. its clear and unambiguous 

e. We are not concerned with the policy or the scheme behind the alter- 
ation of the section. We are bound to give effect to the language of the section 
when it is unambiguous and admits of no doubt regarding its interpretation. We 
cannot jmport the language of the ed section into the present section and 
infer by that process, as did the Appellate Tribunal, that even under the nt 
section, the income that actually arose in British India must be treated as ‘tlecuied 
income ”. Even the Tribunal does not dispute that the proper construction of 
section 4-A a (b) is that the income must arise within British India in the year of 
account. method of reasoning adopted by them was to treat ihe income 
that actually accrued andarose in British India as “ deemed income” and from 
that to argue that section 4-A (c) (6) has no application to the present case, as the 
income is “ deemed income ” and not income that actually arose in British India. 


Section 42 (1) defines for the purpose of the Act what constitutes income, profits 
or gains “ deemed io have accrued or arisen within British India”. In the case 
of a non-resident, if income, profits or gains accrue or arise outside British India 
by reason of business connection in British India, or by other nexus indicated 
in that clause, such income, profits and gains are deemed to have accrued or arisen 
in British India. In such a case under section 42 (3) of the Act if the business 
comprised operations carried out within and without British India, the profits 
and gains of the business, which are deemed to have accrued ‘under the section are 
apportionable between the operations carried out in British India and outside 
British India and the assessment would be confined to such of the profits and gains 
as are attributable to operations carried in British India. 

This Court had occasion to construe this section in Burugu Nagaypa v. Commis- 
sionsr of Income-tax and interpreted the section as not applicable to cases where the 
profits and gains had actually arisen in British India in view of the clear language ` 
of the section that it applies only to profits deemed to arise, or accrue in British 
India. The same view was also adopted by the Allahabad High Court in the 
case of Hira Mills, Ltd., Cawnpur v. Incoms-tax Officer, Cawnpur*. Apart from 
authority, on a plain reading of the sections that is also the conclusion which I have 
reached. The argument, therefore, that profits in the present case arising out of 

- gales in British India must be treated as “ deemed profits”, to use a compendious 


1. (1949) 1 M.LJ. 623: 1949 I.T.R. 194. 2. (1946) I.T.R. 417. 
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expression must be rejected and the decision of the Appellate Tribunal which 
rested solely on this view is clearly erroneous. 


The second line of argument adopted by Mr. Subbaraya Aiyar the learned 
advocate for the assessee was that the income, profits and gains referred to in 
section 4 (1) of the Act must be restricted to merchanting profits and that the manu- 

pees Tas must be excluded, as in the present case the manufacturing pro- 
cesses of the medicines were carried out in the factory at Mysore and the goods 
were sold in British India. In other.words, apart from cases falling under section 
42 (3), the contention of the learned advocate in substance amounts to saying 
that the same principle must also be applied and adopted in the case of profits 
arag in British India by reason of sale of goods in British India manufactured 
outside India. This contention, as would be seen, is quite apart and independent 
of the applicability of section 42 (3) of the Act.- The question for consideration, 
therefore, is whether in the case of a non-resident carrying on manufacturing busi- 
ness outside British India when the sales are effected in British India, there is any 
warrant for apportioning and separating the profits attributable to the manufac- 
turing processes from the entirety of the profits. ` 


Profits and gains ordinarily connote the difference between the gross cost to the 
seller of the goods at the moment and at the pojnt of sale and the net price, which 
he receives (see Hira Mills caset). In assessing the profits at the place of sale, the 
assessee would be entitled ta a deduction from the sale proceeds, the cost of manu- 
facture and export and other incidental charges wHich are permissible deductions 
and the balance alone représents the, profits. The fact that the manufacture of 
the goods was outside British India and in the State of Mysore makes no difference 
in the interpretation of the expression “‘ profits and gains”. It may be, as pointed 
out in Hira Mills caset, that it gives rise to double taxation, but that is not a 
matter with which we are concerned in interpreting the section. : 

The non-resident is chargeable to income-tax under the Act in respect of income, 
profits and gains from whatever source derived, which he receives or is deemed to 
have received in British India in the year of account, or which accrue or arise or 
deemed to accrue‘or arise to him in British India in that year. 

The expression “deemed to have received or accrued in British India” is 
explained in section 42, which has really to be read with section 4 on which it is a 
commentary. Section 4 is the charging section and section 42 gives the definition 
of the expression “ deemed to accrue and arise” or “‘ deemed to have been received 
in British India” in section 4. As already observed the profits in the present 
case are actual profits and not deemed profits. Is it permissible to exclude manu- 
facturing profits out of profits which accrued, as a result of the sum total of the 
business operations ? 

The definition of “‘ business ” in section 2 {9 includes no doubt manufacture. 
The operations of a business cannot be split up for the purpose of assessment under 
the Act and to make each part a definite and separate business merely because 
the definition is an inclusive one. By so splitting, the result is 2 conglomeration 
of several businesses by an artificial process of splitting up of what was merely one 
bysiness into its. component operations. So long as a business is one and entire, 
it must be treated as a single unit and the result of its operations, which end in 
profits, must be ascertained.. A’ ufacturing process, itself may consist of several 
o tions carried on.in different places and may be situated ‘at different places 

bete such processes are carried on. For the purpose of the imposition of the- 
income-tax, the place of the source, however, is not at all material as it is now finally 
decided by the Privy Council in Chunilal Mehta’s case*.- Probably the various 
places at which the processes are carried pay be legitimately considered as places 
where the income is earned in part as they are all links in a chain of profit making 
operations, but the cumulative effect of all such operations is to produce profits 
and the profits accrue and arise only at one place, namely, the.place of the sale 
Se nat me ee ee Ee SS Sr 
I. {ro48) I.T.R. 417 at 


PETHEN pa Bom. 752 (P. Q). 
e. (1998) L.R. 65 I.A. 332 : L.R. (1938) Og oc: 
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in the case of goods. The income producing transactions maybe several in a 
business and’ the profits of each such transaction may be produced and may accrue 
or arise at different places; but the transaction itself cannot be split up into its 
component parts and the situation of each of such part cannot be taken as the place 
of accrual of profits. For example, the place of formation of contract in the case 
of purchase of 

the profits of the business of purchase and sale ordinarily arise and accrue at the 
place of sale (Ses Chunilal Mehia’s case’). From this it follows that there is no warrant 
under the provisions of the Act to separate and apportion the manufacturing profits 
as contended by the learned advocate for the assessec. 


It now remains to examine whether there is any authority in support of such 
a contention. The decision in Hira Mills case? is definit-ly against such a conten- 


tion. A similar contention was also raised in In re: Port Said Salt Association, Ltd.*. 


The assessee in that case was a manufacturer of salt with the headquarters in Egypt. 
He exported salt for sale to the various parts of the world adadi India. The 
assessees were made liable to pay Indian income-tax under section 42 cf the Act 
as it then stood, which did not contain a power to apportion as under the present 
section 42 (3). The assessee claimed that he was entitled in computing the profits 
and gains of his business in British India to make a deduction representing the 
proportion of profits earned by manufacture of salt in the country ok onein. This 
contention was repelled and Rankin, C.J., observed in the course of the judgmen 
that profit ; T 
“ though it may be anticipated valuation or otherwise, is not realised before price and 
when the article is sold, the whole profit is realised for the first time.” 
It was also pointed out that the profits earned by the manufacture was 
not a ete a deduction under section 10 of the Act and, therefore, on that 
und also the assessee was not entitled to the deduction claimed. No doubt 
in that case it was claimed as a deduction but the essence of the matter and the 
substance of the contention was an apportionment of the profits between 
manufacturing profits and the merchanting profits. 


Of the several decisions cited before us some of the decisions turned upon the 
interpretation of section 42 of the Act and the decisions of the foreign Courts turned 
upon the language of the particular statute which had to be construed. Of the 
decisions in India reference may be made to the decision of thi» Court in Com 
missioner of Income-tax Madras v. Mathias‘ (High Court). The decision on ap 
to the Privy Council in the same case is Commissioner of Income-tax, Madras v. Mathias® 
which was concerned with agricultural income or produce of land. The remarks 
of the learned Judges in that case were confined to income from icultural 
land and this is made clear in the judgment itself by the observations of the learned 
Judge, Varadachariar, J., who delivered the judgment of the Court occurring in 
more than one place. The proviso to section 4 (2) of the Act which was construed 
in that case contained the words: - 

‘*Nothing in the sub-section shall apply to income from agriculture arising or accruing in & 
State in India from land for which any annual payment in moncy, or in kind is made to the State.” 
The ion which arose for consideration in that case was whether in the case 
of coffee grown- and harvested in Mysore but brought to Mangalore where it was 
dried. cured and was sold, the income received from such sale was within the 
exemption. The Commissioner of Income-tax treated it as an income which 
accrued and arose in British India and hence not exempted under the proviso. 
The High Court did not accept this view. The following observations are enough 
to show that the learned Judge was not dealing with fe and gains but was only 
considering income from agricultural land. In the first place at page 28 it is observed : 
a 


L.R. 66 IA. ag = 


1. (1930) ER, 65 I.A. 332: 1.L.R. (1998) ae 
R. G.). 


Bom. 752 (P.C.). 1939) 1 M.L.J. 45: 
2. (I LT.R. 417. I (493 ) Mad age tp. 
3. (1992) ILR. 39 Cal. 1226. - 6. (rato) A.C. 5 
4. (1937) 2 M.L.J. 310 : I.L.R. (1938) Mad. 
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“ Whatever may be said as to ‘ profits’ or ‘ gains’, the view that ‘ iecoms from agriculture can 
be said to arise and accrue only when and where the produce is sold and converted into money’ seems 
to us, with all respect, difficult to reconcile with the reasoning, in Commissioner of Taxation v. Karki.” 
Secondly at page 29 it is remarked : 

“In Commissioner of Income-tax, Bihar v. Maharajadiray of Darbanga*, the Privy Council observed: 
“that a receipt in kind may be taxable income’ ; they only add that what 13 received in kind should 
be money’s worth. It was admitted before us by Mr. Patanjali Sastri, that in respect of the produce 
of land in British India, the Indian Jncome-tax Act recognises the receipt of income or rent in kind 
as receipt or accrual of income ; it is difficult to see why, as a matter of language, the expressions 
‘receipt’ or ‘accrual’ of income should not have the same significance when used in connection 
with the receipt of produce from‘lands outside British India.” 

The decisions in In re: Port Said Salt Association’ Lid.?.and Fiwandas v. Income-tax 
Commissioner, Lahore*, were not dissented from and were distinguished on the ground 
that in the former case no portion of the income could escape taxation, unless 
there was a convention to limit the claim of one State against the Nationals of the 
other and that the second proviso to section 4 (2) was the result of such a convention 
and that the decision in Fiwandas v. Incoms-tax Commissioner, Lahore* was not concerned 
with the receipt of produce of land in a Native State. Actording to the view of the 
learned Judge, the income from agricultural land is received at the place where 
it was produced and. therefore it is income, which accrued and arose in the Native 
State of Mysore, which attracted the exemption under the Proviso. This decision, 
therefore, though it was reversed in ap in Mathias case, by the Privy Council 
is no authority for holding that the manufacturing profits, which arose or accrued 
in a Native State should be separated, as not forming part of the income received 
in British India. The Privy Council rested their decision on the fact that the 
entire income was reccived in British India and therefore section 4 (1) applied 
to the case. There were however two in the judgment of the Judicial 
Committee which are seemingly irreconcilable and which are relied on by both 


sides. On behalf of the Crown, reliance was placed upon the passage at page 186 


in which it was observed : ‘ 
“ The business operations cannot be arbitrarily cut-into two portions, but must be 1egarded 
as 2 whole.” i 

From this it is argued that there is no warrant under any of the provisions 
of the Act save in the case provided by section 42 (3) of the Act to apportion the 
profits by cutting up the business operations and separating the profits attribut- 
able to operations outside British India from the profits’ attributable to operations 
in British India. On the other hand, counsel for the assessee relied upon the 
passage, which occurs a little below on the same page which states : 

“On the other hand, upon the question whether the profits and gains accrued o1 arose in 
British India, it may be that the fact that the coffee was grown in Mysore is by no means to he dis- 
regarded notwithstanding that it was sold in British India, especially if it be proved that ıt was sold 
without further process of a manufacturing character. For the moment it is enough to say that it 
may be without examining the matter and without prejudice to either view.” 

The principle of cutting up profits is one thing and the decision .of the question 
where and to what extent profits accrue or arise is a different question. Confining 
to the language of section 4 (1) it is impossible to cut up the business operations 
and the consequent profits in the manner contended by the learned advocate for 
the assesset in the absence of a specific provision to that effect. As has been already 
pointed out it has been ruled by this Court and also in Hira Mills case®, that séction 
42 (3) has application to profits, which are deemed to have accrued in British 
India, which implies that in the case of profits, which actually accrued in British 
India, ihe Legislature has not applied the principle of apportionment contained 
in section 42 (3) of the Act. Itmay be from the point of view of the Native State, 
the State would be entitled to impose tax upon profits attributable to the manufac- 


unag processes carried on within its jurisdiction if the law obtaining there permits 
it an 


might result in double taxation. But, that is no reason to construe the ` 
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plain language of section 4 (1) in a manner, which permits the apportionment 
of profits as claimed by the assessec.. This t of the matter was considered 
in the Hiralal Mills case1, where it was obse that: 

“The circumstance that the assessee produced the in an Indian State can make no 
difference to the meaning of the words ‘ profits’ or ‘ gains’ and if the true construction of the Act 
gives rise in this, asin other cases, to double taxation that is not a matter by which we can be influenced 
in considering the Indian Income-tax Act.” ` 
The Bench of the Bombay High Court sneering of la, C.J. and Tendolkar, J., 
in Ahmedbhai Umarbhai and Co. v. Excess Profits Tax Officer? had to construe the third 
proviso to section 5 of the Excess Profits Tax Act, which provided that : 

“ Where the profu of a part of a busines accrue or arise in an Indian State, such part shall, 

for the purposes of this provision, be deemed to be a separate business.” 
The facts in that case were: the asseasee was the owner of three Mills in Bombay 
and one in Raichur in Hyderabad state. The business he carried on consisted of 
purchasing ground nuts-and converting them and extracting oil in the mills. The 
oil extracted was sold. `. Thecase was confined to the oil extracted in the mill at 
Raichur, some of which was sold in British India. The assessee was a resident 
in British India and he claimed that the profits of part of his busineas, which accrued 
in Raichur and were referable to the manufacturing process at Raichur should be 
excluded from taxation. The ent advanced by the Advocate-General on 
behalf of the Excess Profits Tax cer was that the business of the assessee was one 
comprehensive, and integrated business and that the profits accrued and arose 
only when oil was sold at the place where it was sold and at the time when it was 
sold and that till the sale was effected, no profits could have accrued in respect 
of the assessee’s business. 73 herefore, the profits attributable to the manufacture 
of the oil at Raichur could not be separated. It was held that the business of manu- 
facturing the oil at Raichur was “ part ofa business” within the meaning of the 
proviso and therefore it should be treated as a separate business. There are, how- 
ever, some observations in the judgment of both the learned Judges, which have 
been relied on on behalf of the respondent. The larger question considered 
was whether the manufacture of oil, which was part of the business of the assessec 
in that case, could have produced profits. No doubt, until the oil was sold, no 
profits were made, but that according to the learned Judges was only to fix the 
time when the profits were made. From that fact, however, it did not follow that 
the profits were made merely by the act of sale. 

“ The act of sale” said Tendolkar, J., at e2 “is the culminating process of the whole 
business ; and it would-be undoubtedl ? ner ae due emphasis on this foal 
say that all the profits were attributable to that operation only. Part of the process which enabled 
the asscasees to scll the oil was the manufacture of the oil and to my mind a portion of the profits 
must necessarily be attributable to the manufacture of the ofl when profitas are made. “It us not 
necessary that should be so attributable at the time that the goods are manufactured, because 
it may well happen that the business makes no profits at all, in which case there will be no profit 
of manufacture.” 

It was held that the profits attributable to the manufacture of oil accrued 
at Raichur, though they were realised at the place where the oil was sold, t.e., 
in British India. There is no need to take exception to the view taken by the 
learned Judges, but this decision is no authority for holding that the apportionment 
of profits could be made in the absence of a statutory provision. So far as British 
India is concerned, the accrual of the entire profits was there and for the purpose of 


jncome-tax there is no restriction in the charging section to confine the assessment © 


to profits attributable to the sale proceeds less the manufacturing profits. “The 
decision in the Hiralal Mills case! and in Chunilal Mehta’s case?, are clear authori- 
ties on the interpretation of the c of section 4 (1) and the-decision in Akmed- 
bhat Umarbhai and Co. v. Excess Profits Tax Officer? is not in conflict with that view, 
if understood in the manner suggested above. The decisions in Fiwandas v. Income- 
tax Commissionsr, Lakore*, Ths Board of Revenue v. The Madras Export Co.* and Suda- 
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laimani» Nadar v. Commisstoner of Income-tax Madras! relate to businesses of a sim 
nature of purchase at one place and sale at another place and it has been held 

the profits accrued and arose at the place of sale and not at the place of eee 
They are not cases relating to the business of manufacture and do not therefore, 
afford assistance in the solution of the question that arises in this case. 


Mr. Subbaraya Aiyar learned counsel for the assessee, pressed upon yr alo 
three decisions : Kirk's case*, Fedsral Commissioner of Taxation v. W. Angliss CoP et 
In Kirk’s case? the question was whether a company, which had its head office oa 
residence in the DaT of Victoria had any income in New South Wales, which 
was assessable to income-tax. under the Act in force in that colony. The company 
carried on the business of mining and for this purpose obtained a lease of lands 


- from the Crown in the colony of New South Wales, which was assessable to income- 


= 


tax under the Act in force in that.colony. The company carried on the business 
of mining and for this purpose obtained a lease of lands from the Crown in the 
colony of New South Wales ; where also the company had,an office and a er. 
A portion of crude ore extracted from the mine was sold in New South W. s 
and the purchase money was received either in London or Melbourne. The 
company made large amount of profits from this business operation. The question 
that to be considered was whether in view of the language of the Income-tax 
Act, the company had earned any profits within the colony of New South Wales. 
Under section 15 of the Act, a person whose income exceeded £200 per annum 
was liable to pay income-tax in respect of incomes: * 

‘1, Arising or accruing to any n wheresoever i from any profession, trade, 
employment or vocation carried on in New South Wales, whether the same be carried on by such 
person or on his behalf wholly or in part by any other person. 
as 3. Derived from lands of the Crown held under lease or license issued by or on behalf of the 

wo. t 

or accruing to any person wheresoever residing from any kind of property excep 


PES ira abies to land tax as hereinafter specifically excepted, or from any other source whatsoever 
in New South Wales not included in the preceding sub-sections.” 


-Under section 27 (3) no tax shall be payable in respect of income earned outside 
the colony of New South Wales. Under the provisions of the Act it was immaterial 
whether the person resided in the colony or not and it was equally immaterial 
whether he received the income in the colony or not if it was outside the 
colony. The oré was derived from a mine in the colony and a portion of the crude 
ore was sold in the State. A part of the crude ore was treated at the Company’s 
works in a place in South Australia and the contracts for sale were not made in 
New South Wales. The sale of the products of the co y was made and the 
purchase money was received either in London or in Melbourne. The folowing 
passage on the construction of the Act which occurs at page 592 of the report is 


instructive : 
“ The-word ‘ trade’ no doubt primarily means trafic by way of sale or exchanige or commercial 
dealing, but may have.a larger meaning so as to include manufactures. you confine trade 


to its literal meaning, one may ask why 5 not this income derived fete or E from 
lands of the Crown held on lease under section 15, sub-section 3, or from some other source in New 
South Wales under sub-section 4. ‘Their Lordships attach no special meaning to the word ‘ derived,’ 
which they treat as synonymous with arising or accruing. It ap to their Lordships that there 
are our ee tan Ferme or produenon of thi nese [i the extraction of the ore from the 

į (2) the conversion of the crude ore into a merchantable product, which is a manufacturing 
ied O (3) the sale of the merchantable product ; (4) the receipt of the moneys arising from the 
sale. All these processes are necessary stages which terminate in money, and the income is the 
money 1¢sulting less the expenses attendant on all the stages. The first process seems to their Lordships 
clearly within sub-section g, and the second or manufacturing, process, if not within the meaning of 
“ irade” in sub-section 1, is clearly included in the words ‘any other source whatever’ in sub- 
section 4. 


So far as relates to these two processes, therefore, their Lordships think that the income was 
earned and arising and accruing in New South Wales.” 
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The simple question, therefore, which the Judicial Committee had to consider 
was whether there was any income, which was earned and arose and accrued in 
New South Wales. On the language of the section it was held that the income 
was earned in New South Wales. This decision can in no sense be treated as an 
authority for separating manufacturing profits under section 4 (1) of the Indian 
Income-tax Act. The question before us is not whether the profits accrued and arose 
in British India but whether from the profits that accrued here in British India, 


the manufacturi profits- could be separated. The decision in Federal ' 
Commissioner of ‘Taxation v. liss Co., Pty. Lid, is also of a similar 
nature as the Kirks case’. Company was incorporated in Victoria 


and its head office and the principal works were in Victoria. It had a branch 
office in London. The company exported from Australia preserved meat, 
which was prepared in Australia to London, where it was sold at a profit. 
The company exported also tallow, part of which was produced by the cra aa 
own operations and the remainder was bought in Australia. The contract for the 
sale of the meat and tallow were made and ormed in England, but the net 
proceeds were brought to Australia. It was held by the majority of the Judges 
that in ascertaining the liability of the company for war time profits tax, no part 
. of the moneys obtained by the sale outside Australia of preserved meats or tallow 

uced by the company, which exceeded the value of the goods in Australia 

re exportation should be taken into account and that no part of the money 
dbtained. from resale outside Australia of tallow bought and not produced by the 
company for the purpose of war time profits should be taken into account. In the 
statute there in force the place of the source from which the income or profit was 
derived was important and therefore the decision is of no assistance under the 
Indian Act. The decision in Jnternatianal Harvestor Company of Canada Lid. v. 
Provincial Income-iax Commissioner®, arose under the Income-tax Act of 1932 of Sas- 
katchewan in Canada. Under that Act income was defined by section 3 and in 
the case of business it provided that income means only net profits or gain received 
by a person from any trade, manufacture or business as the case may be, whether 
derived from sources within Saskatchewan or elsewhere. Section 7 imposed a tax 
on a non-resident and sub-section 1 (d) of that section provided that a person shall 
be assessed to incometax who, not being resident in Saskatchewan, is carrying on 
business in Saskatchewan during such year. Section 21 was as follows : 

“Where any corporation carrying on business in Saskatchewan purchases any commodity 
from a parent, subsidiary or associated corporation at a price in excess of the fair market price, or 
where it sells any commodity to such a corporation at a price less than the fair market price, the 
Minister may, for the purpose of determining the income of such tion, determine the fair 
price at which the purchase or sale shall be taken into the accounts of the Corporation,” 


and section 21 (a), which is the most important section was as follows : 

“The income liable to taxation under this Act of every person residing outside of Saskatchewan, 
who derives income for services rendered in Saskatchewan, otherwise than in the course of regular 
or, continuous employment, for any person resident or carrying on business in Saskatchewan, shall 
be the income so earned by such person in Saskatchewan.” 7 
Person included under the Act a Corporation. Power was also given to the Lt. 
Governor-in-Council to make regulations. ‘The assessee was a company registered 
and incorporated under the Companies Act of the Province of Ontario having 
its head office at Hamilton in the Province. The business of the assessee was 
manufacture and sale of agricultured implements and parts thereof. The manu- 
facturing operations were carried out entirely outside the Province of Saskatchewan, 
but the sellin operations were carried on partly in Saskatchewan and partly in 
other Provinces and coyntries. The company had no directors resident in Saskat- 
chewah ‘and the entire central management and control was at the head office. 
The selling business in Saskatchewan was carried on at this branch office and the 
money received by the assessee in Saskatchewan was deposited in separate bank 
accounts, which were thereafter remitted to the Head Office. The asseasee, there- 
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fore, was a resident outside Saskatchewan. He was assessed to income-tax in Saskat- 
chewan in respect of the business in Saskatchewan. The assessee claimed that 
out of the net profits arising from the business in Saskatchewan the manufacturing 


profit earned outside the Province should be excluded. In co ing the language 
of the statute Duff, C.J., of the Supreme Court of Canada ec ofemed eset? eo : 


“ Nowhere does the statute authorise the Province of Saskatchewan to tax a manufacturing 
company, situated as the appellant company is, in respect of the whole of the profits received by 
the company in Saskatchewan. It is not the profits received in Saskatchewan that are taxable; 
it is the profits arising from its business tn Saskatchitoaa, not the profits arising from the company’s manu- 
facturing business in Ontario and from the company’s o tions in Saskatchewan taken together, 
but the profits arising from the company’s operations ix Sakon haean (The italics are mine), 


These observations were approved by their Lordships of the Judicial Committee. 
According to their Toe sections 21 to 25 of the Act contain a scheme for 
dealing with the taxation of profits from the activities of! ersons or Corporations, 
who carry ón certain activities within the Province of tchewan and other 
activities outside the Province. At page 51 their Lordships .qbserved : 

“Section 21 applies both to resident and to non-resident corporations, and is plainly directed 
to preyenting an artificial reduction of the net profit arising from the business of such corporations 
in Baistchewan, Section 22 contemplates the case of a hee residing and regularly employed 
outside Saskatchewan who renders certain services within thet Province. Sections 23 and 24 show 
that the Legislature contemplated in the case of a non-resident person, a charge of tax on an appor- 
tioned part of income, which although it might be received outside the Province of Saskatchewan, 
could fairly be regarded as having been partially earned inside that Province. In their Lordships’ 
view it would be reasonable to s pose that in the present case the legislature would regard a pro- 

rtion of the fit received by the appellant in Saskatchewan as ‘ arising’ from its manufacturing 

iness carried on outside that province, and as heing, in consequente, exempt from taxation under 
the Act. They think that no distinction is intended between income ‘ earned’ in the province and 
income ‘ arising’ within the province. The word ‘carn’ is employed in sections 23 and 24 merely 
because of the grammatical structure of the sections. In each case the intention is to bring withi 
the ambit of section 21-A an apportioned part of the ‘ profit’ mentioned in section 23 and the ‘ income’ 
mentioned in section 24, such part of the profit or income is regarded as being earned within 
the province. Their Lordships think that if section Fh geste icy taxation a 
‘manufacturing profit’ earacd outside the province, effect is given to the gen scheme of taxa- 
tion set out in the Act. Further, this construction seems to their Lordships to result in a fair and 
reasonable scheme of taxation, in accordance with that comity which naturally prevails between one 
province and another.” 
‘These observations have been quoted in extenso to show that the scheme under- 
lying the Act under consideration in that case is totally different from the scheme 
underlying the Indian Act. *In my opinion, therefore, this decision does not at all 
support the contention of the assessec. > 


I am therefore clearly of opinion that the decision of the Appellate Tribunal 
cannot be sustained even on the second of the arguments on behalf of the 
assessec. The profits arose in British India and they ex the profits outside. 
‘The company 1s therefore “resident” in British India within the meaning of 
section 4-A (c) (b) of the Act. The question referred to us must in my judgment 
be answered in the affirmative and in favour of the Commissioner of Income-tax. 
The Commissioner of Income-tax is entitled to his fee, which we fix at Rs. 250. 


R.C. No. 59 of 1946.—The decision in R.C. No. 57 of 1946 also governs the 
decision in this case. The facts are similar and the question re to is also 
identical. The answer to the question in this case also must be in the affirmative 
and the Commissioner of Income-tax is entitled to his fee, which we fix at Rs. 2 50. 

Viswanatha Sasiri, These‘ two references raise the question of the liability 
of two limited companies to pay income-tax as “residents in British India ”. 
The two assesses are limited companies registered at Madras and they manufac- 
ture and sell an ointment and some medicines. The year of account for both of 
them was the calendar year 1942. Ses oae scare created by War conditions, 
the companies shifted their office and “ ry ’—a rather high sounding name 
for a small and unpretentious affair—to Mysore on 22nd April, 1942 and brought 
them back to Madras in May 1943- In R.C. No. 57 of igib the company made a 
nett profit of Rs. 50,157 during the second half year of 1942, there being no profits 
in the first half year. The total sales of the company amounted to Rs. 2,42,917 


x 
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out of which sales to the extent of Rs. 1,96,358 took place in British India. The 
company had a depot in Bombay where goods were stocked: and sales effected. 
Another limited company was appointed as the sole selling agents of the assessee 
in Calcutta. The Appellate Assistant Commissioner held that the company was 
a “resident” within the meaning of section 4-A (c) (5) of the Income-tax Act 
as more than 50 per cent. of its profits arose in British India. The Appellate Tri- 
bunal accepting the above facts came to a different conclusion with may be summari- 
sed in its own words as follows : 

“ In our opinion no profit arises in British India from the sale in British India of any merchandise 
exported to British India and as such the requirements of section 4-A (e) (b) are not edis è 
Thus in the case of the appellant (company) who is a “ non-resident” we find it should be held 
that the profits from the sale in British India whether by the appellant company’s own depot at Bambay 
or their agents at Calcutta or through V. P. P. or through bankers do not arise or accrue in British 
India but should be held as d ed to have arisen or accrued in British India ..... We further 
find that as sales to the extent of Rs. 1,96,38 have been made in Britis India, the profis that should 
be deemed to have arisen or accrued out of such sales under section 42 (3) are to be computed. As 
the matter has not been considered by the Officers below, it will have to be done by the Income-tax 
Officer now.” 

In the view of the Appellate Tribunal the company was a non-resident whose 
profits had to be apportioned for purposes of assessment under section 42 (3) 
of the Act. The facts and conclusions in R.C.No. 59 of 1946 are similar, only the 
figures vary. The following question has been referred to us: f 


~ « Whether in the circumstances of the case, the profits made on the sales which took place in 
British India were ‘ income arising in British India’ within the meaning of section 4-A (c) (b) of the 
TIncome-tax Act? ”. wae A ` 
The sections of the Act that:have a bearing on this matter are sections 3, 4, 4-A, 
6, 10 and 42 which need not be set out here. Section 3 which is the charging 
section expressly includes companies among the persons or bodies liable to charge 
and levies income-tax at the rate current for the year. Section 4 confines the levy 
to income, profits and gains accruing or arising or received in British India or 
deemed to accrue, arise or be received in British India. Section 4 imposes a 
heavier burden of tax on residents than on non-residents or persons not ordinarily i 
resident and sections 4-A and 4-B define “ residents” and “ ordinary residents” 
as applied to individuals, undivided Hindu families, firms, association of persons 
and companies. Section 6 classifies income, profits and gains under dıfferent 
heads and sections 7 to 12 provide rules and directions regulating the manner in 
which the income, profits and gains under each of the heads specified in section 6 
have to be computed. In view of the arguments advanced before us it is necessary 
to state at the outset that the tax is not levied on the sources of income situated or 
having their location in British India. The test of liability under section 4 of the 
Act is the place of the accrual or arising of the income, profits and gains,, though 
the source may, in many cases, point the place of or arising of the income. 
Though the tax is levied in respect of the income of a person and the liability to 
tax is measured by the total income of a person computed in accordance with the 
provisions of the Act, still it is the n to whom income accrues or arises or by 
whom it is received or to whom the income is deemed to arise or accrue or by whom 
it is deemed to be received that is assessed and made personally liable for payment 
of the tax. 


It is artificial to attribute residence to a company, and no less artificial is the 
selection of its place of residence by section 4-A (c) ofthe Act. Ina series of decisions 
of the House of Lords it was held that the residence of a company was where its 
real business was carried on and the real business of the company was carried on 
where the central management and control abided (Ds Besrs Consolidated Mines v. 
Hows! ; Mitchell v. Egyptian Hotels, Lid. ; Egyptian Delta and Investment Co. v. Todd’, 
The decision in ish Central Railway Co. v. Thompson* is recoticilable with the 
cases above cited only if one assumes that the management and control of a limited 
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company could be divided so as to make the company resident in more than one 
place. The Indian Legislature did not adopt in its entirety the English pattern 
but provided in section 4-A, two alternative tests of residence in the case of com- 
panies. Either the control and management of the company’s affairs should be 
situated wholly in British India in a particular year or its income arising in British 
India in that year should exceed its income arising without British India. There 
need be no connection between the company and British India except the. derivation 
from British India of the major of the income during, the previous year and the 
company in that event, would be taxable on all its profits and gains including 
income arising without British India. ‘The justification of this piece of legislation, 
whose legality is not open to question, is found in the following passage of the judg- 
ment of the Judicial Committee in the case of Wallace Bros. and Co.} : 


“ When å company in any particular year derives the major portion of its income from a county, 
it is a legitimate conclusion that the company has rooted dear here in that year., The connection_ 
that results is at least as solid as the connection given by the place of central control ; and in a search 
for a home for income-tax purposes as respects that year that connection might well be thought more 
pertinent than the connection, readily changeable and often changed, given by the place of central 
contro]. ln such a search the place where commercial activities yield the result is at least as relevant 
as the place where they are conceived. A company which in substance lives on a country may rationally 
be treated as living in it.” ; 4 
In my opinion the apt Tribunal went wrong in holding that no profits at 
all here in British India from the sale of goods manufactured by the company 
in Mysore and all the profits made by ihe company by the sale of its products in 
British India should only “ be deemed to have arisen, or accrued ” under section 
42 (1) and should th re-be apportioned under section 42 (3) of the Act. It is 
pointed out on behalf of the assessee that section 2 (1) has recently been anrended. 
so as to apply equally to residents and non-residents and that section 42 (3) has 


been amended so as to lay down a-rule for apportio and determining the quan- 
tum of profits of the assessec, resident or non endent chargeable to Indian Taani, 
tax under section 42 (1). It is argued that if goods are manufactured and sold 
in British India the whole of the resultant profits arise in British India, but if the 
** manufacture” which is also included in the definition of a “ business ” in section 
2 (4) of the Act, takes place outside British India and only the sales take place 
here, the profits attributable to the selling operations should be separated from the 
“‘ manufacturing profits” under section 42 (2) of the Act and the selling profits 
alone should be held to arise in British India within the meaning ofsection 4-A 
(c) (b) of the Act. Section 42 (3) of the Act deals only with cases where the profits 
and gains of a business are deemed under section 42 (1) to accrue or arise in British 
India. Mr. Subbaraya Ayyar argues, if I understand him aright, that even incomes 
arising in British India are treated as “ deemed incomes ” for the of appor- 
tionment by the combined operation of sections 4 and 42 (1) and (3). I-am unable’ 
to agree with this arguiac for this semple reason shat the use af the wards “shall be 
deemed to be income NEN arising in British India ” in section 42 (1) denotes 
something which is a contradiction to the actual facts of the case. To adapt the 
language of Lord Dunedin in Bombay Trust Corporation’s case?, when a thing is deemed: 
to be something, the only meaning possible is that whereas it is not in reality that 
something, the statute requires it to be treated as if it were. I cannot accept the 
contention that by enacting section 42 (1) and (3) the Legislature wanted to treat- 
all cases of income, profits and gains accruing or arising in British India within 
the meaning of section 4 (1) (c) of the Act as falling within the category of income 
described in section 42 (1) of the Act. The logical result of the argument would be 
that the distinction drawn in laa (1) (c) between income, profits and gains 
arising or accruing in British India and income, profits and gains deemed to arise 
ar accrue in British India is meaningless. Indeed section 4 () (c) would stand 
superseded by section 42 (1) of the Act and an argument Which leads to this result 
cannot possibly be accepted. It was rejected in a recent judgment of this Court 
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in Nagaypa v. Commissioner of Income-tax!, which followed the decision of the 
Allahabad High Court in the Hira Mills case*. I therefore hold that the principle 
of apparue men! in section 42 (38) of the Act cannot be applied when ascertain- 
ing amount of income arising in British India for the purpose of section 
4-A (c) (b) of the Act. It is not possible to ignore the difference between section 
42 (3), as it is stood before the amendment of 1939 and section 42 (3) as it stands 
after the amendment and hold that profits arising from sales effected in British India 
must always be put in the category of profits which are “ deemed to have arisen or 
accrued in British India ”. ` 
The further contention of the assessee’s learned advocate raises a point of 
difficulty and importance. It is to the effect that where the business activities or 
(poe that produce profits and gains are carried out in more than one State, 
e tax should be levied in each of the States only on that portion ‘of the income 
which is reasonably attributable to that part of the operations carried on in the State 
levying the tax. This is stated to be a general principle underlying the scheme of 
our income-tax legislation and foetal: sections 4 and 4-A (b) (c) of the Act. 
It may be conceded that the ideal of taxation is to tax the whole ofa n's 
income, gains and profits but that thes haula be taxed only once and the Trability 
should be distributed or divided among the several tax jurisdictions according to 
their relative importance in the scheme of profit making. It is said that where there 
is a comporite business consisting of manufacture of outside British India and 
- their sales in British India, you must as a matter of common sense and common 
fairness, apportion the profits realised by the sales and attribute to the British Indian 
business only the selling profits which it would have derived if the busimess were an 
independent enterprise engaged only in the sale of the goods and dealing at arm’s 
length with the manufacturer. This portion of the profits alone, it is said, arises 
in British India. The rest of the profits would be “ manufacturing profits ” which. 
would accrue or arise outside British India. It is said that these principles are 
inherent in the very~conception of profits ing or arising at a particular place, 
and reliance is placed on the analogy of section 42(3 which provides for an apportion- 
ment of profits in cases where they are deemed to arise or accrue in British India 
and the business operations are not all of them carried out in British India. It is 
said that section 42 (3) is only an illustration of a general principle in the background 
of which sections 4 (1) (c) and 4-A (b) (c) have to be construed. In effect, 
the arguments of the learned advocate come to this: If a non-resident trader 
manufactures goods outside British India and sells his goods here through an 
establishment or branch or agency, bis profit is the difference between the amount, 
for which the goods are sold in India and the amount for which they could be sold 
to a wholesale buyer in similar circumstances in the country of manufacture,” 
less any expenses incurred in transporting the goods to and selling them in India ; 
if the trader is not the manufacturer of the goods sold, the “ difference” between 
the amount for which the goods are sold and their purchase price, less the cost of 
transporting the goods to and selling them in India. I am -unable to read into the 
Income-tax Act any such general scheme or principle however desirable its adop- 
„tion may be. Itis difficult to say a priori what is or ought to be the scheme of income- 
tax and one can only look to the actual terms of the Act to find out its scheme. 


As considerable stress was laid on the principle that double taxation should 
be avoided by Courts, I have to point out that there is here no question af double 
taxation in the proper sense of that term. It is not as if the same person is in 
respect of the same piece of income under two different settions of the Act by the 
same taxing authority either directly or indirectly. As already pointed out it is 
not incompetent for the Indian Legislature to enact that a company shall pay income- 
tax on the whole of its profits, if the profits arising in British India exceed its profits 
arising outside, even though the foreign profits might. be liable to pay income-tax 
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in the foreign country. Double taxation in that sense and in such cases is due to 
the co-existence of a personal and imipersonal tax liability, personal liability being: 
based on the domicile or residence of the tax-payer and impersonal liability being 
based on the earning or receipt of income within the territory of a State which claims 


` to tax such incomes without regard to the personal status of the recipient. It is 


beyond the province of this Court to redress any supposed hardship or injustice to the 
tax-payer by double taxation in this sense by importing qualifications and-impli- 
cations not required or warranted by the language of the Income-tax Act. Those 
are matters to be settled by conventional ements among States or by legis- 
lation. A Legislature which passes a law which, in certain circumstances, may 
have extra-territorial operation may find that what it has enacted cannot be directly 
enforced, but the Act 1s not invalid on that account and the Courts of the country 
must enforce the law as it has been enacted. : 


What is the meaning to be attributed to the words “ income arising in British 
India ” in sections 4 (1) (cy and 4-A (c). (b) of the Act? The answer would, to 
some extent, depend upon the nature of the business carried on by the company 
whose status is in question. To start with a simple case, no income is considered 
to arise from a mere purchase of goods in a particular place and no portion of the 
profits arising from the sale of goods in a foreign country can be considered to 
accrue or arise in this country merely by reason of the purchase of-goods in this 
country.: The profits in such a case accrue or arise at the place where the goods 


‘are sold. Where the business consists merely of buying and selling, the profits 


resulting from a purchase in one country cannot, be separated or distinguished 
from the profits made on the sale of the ds abroad ; in fact, there is but one 
profit. This view has been uniformly taken in decided cases both here and in 
England (see Sulley v. Attornsy-General’, Grainger v. Gough*, Lowell & Christmas, 
Lid. v. Commissioners of Taxation®, Greenwood v. Smith and Co.*, Maclatms 
v. Èccootis, The Madras Export Co.’s case*, Fiwandas’s case? and Sudalasimani 
Nadar’s case®*, But, if the activities extend beyond mere purchasing and 
include acts such as sorting, grading, cleaning, or- processing for export, these 
operations which are carried on in British India increase the value of the raw 
products and are deemed to yield a profit though the profits are realised by the 
sale of the goods abroad. In such cases the operations in British India have 
produced merchantable goods or haye given or added value to things marketed 
abroad and wealth or value has been produced or increased in British India and 
is imbedded in the marketable goods. In other words unrealised profits exist 
in British India whence the goods are exported for sale. The Legislature has 
therefore enacted ‘section 42 (1) and (g) of the Act to bring-into the net of the 
Indian Taxation that portion of the profits which might be apportioned and 
attributed to the operations in British India 


In Rogers Pyat Shellac Co.’s case*, and Stes! Brothers Co.'s case, it was held that 
section 33 (1) of the Act of 1918 corresponding to section 42 (1) of the present 
Act applied to cases of non-residents whose business connection with British India 
in the shape of a regular buying’ agency or establishment yielded profits though 
the goods were sold abroad. The view of Schwabe, C.J., in the Madras Export 
Co.’s case, that section 33 (1) of the Act of 1918, corresponding to section 42 (1) 
of the present Act was mere machinery and not a Spal os Shae ece a view which 
was based on the interpretation of section 31 (2) of the English Finance Act of 1915 
by the Court of A and the House of Lords in Greenwood v. Smith V Co.4, must 
now be held to be erroneous, in view of the radical difference between the scheme 
of the English and Indian enactments pointed out by the Judicial Committee in 
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Chunilal Mehtia’s case! Shaw Wallace & Co.’s case?, Pondicherry Railway Co.’s case? and 
Bijay Singh Dhudhuria’s case*. It cannot now be Said that section 42 of the Act is 
mere machinery and therefore of any less importance or weight than section 4 which 
rates by reference incomes deemed to accrue or arise or be received in 
British. India under section 42 of the Act. One has to look into all the sections 

as forming part of the enactment under which income-tax is levied. Section 42 (1) 
is so designed as to widen the net of taxation and it is a charging section in so far as 
it has the effect of rendering persons liable to tax on profits which do not accrue or 
arise or are received in British India but are merely deemed to be such profits. This 
view receives support from the later decisions of this and the other High Courts. 
(See Ths National Mutual Insurance Association case®, The Bank of Chsttinad caset, 
Currimbhoy's case", Hira Mill's case? and Rogers Pyatt Shellack Co.’s case).* Section 42 (1) 


is not now confined in its application to non-residents and has been amended so as ' 


to apply to residents also. 

As regards profits which result from a series of acts or transactions which enhance 
the value of ieo at each ates bere they are finally sold, i3 it to be said that 
the entire Sele arise in British India where the goods are sold even though the 
antecedent stages of purchase of raw materials and the manufacture of raw materials 
into marketable goods take place outside British India ? The contention of Mr. Rama 
Rao Sahib is that the question is answered in favour of the Department 
by the plain language of pace sae (c) (b) of the Act, while the learned advocate 
for the assessee contends tha a construction of section 4-A (c) (b) would-be 
opposer to the provisions R 4 (1) (c), 10 and 42 of the Act. In my opinion 
a literal reading of section 4-A (c) (b) tends to support the contention of the Depart- 
ment that business income arises only at the time when and at the place where 
the sales of goods are effected. Section 4-A {9 (b) as only to “income” and 
discards its usual and familiar companions ““ profits and pon and again refers 
to the word “ arising’? without its -associate “ accruing ”, an omission which I 
consider is deliberate. Income denotes a cage return or money which comes 
in not as capital but as profit. In the Oxford Dictionary income is defined as 

“ that which comes in as the periodical produce of one’s work, business, lands, or investments 

considered in reference to its amount and commonty expressed in terms of money.’ 
In Stroud’s Judicial Dictionary the words “arising in the United Kingdom” 
are defined as “‘coming’ into the persons hands in the United King- 
dom.” The word. “ arises ” should not in the context be takèn as synonymous 
se “ accrues.” The expression “ arises”’ means * < comes into existence or notice 

presents itself” while the word “accrues” means “ growing up by way of 

tion or increase or as an accession or advantage.” The word “ accrues’ 

ean the idea of a growth or accumulation while the word “ arises” signifies 
the idea of the growth or accumulation with a tangible shape so as to be receivable”? 
(per Mukherji, J., in Rogers Pyatt Shellack Co.’s case?.) 

In Chumlal Mehta’s ees Sir George Rankin, delivering the judgment of the 
Court, observed : 

“Profits ‘ accruing or arising in British India’ gee setae i i her ea aang: 
seem to require a to be assigned as that at which the result of trading operations comes, whether 
gradually or enly into existence.” 

Evidently, the learned Judge was expanding the expressions “ ing’? or 
“arising”. Later, in the course of the judgment it was pointed out that un er the 
Indian Income-tax- Act profits did not necessarily arise at the place where the 
business was carried on or control exercised and the test of c bility was not 
the location of the source of profits in British India, a test which was discardèd 
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by the Act, but the place where fhe profits accrued or arose to which alone the Act 
directed attention, After referring to an observation of Lord Macmillan in Robinson 
Bros., Lid. v. ‘Assessment Committes!, that the profit of a brewer was actually made 
‘where the sales were effected, Sir George Rankin said: ae 

( “Profits are frequently if not ordinarily r ed as arising from many transactions each of 
which has a result—not as if the profits need to be disin ed with difficulty but as if they were 


an, te of the particolar results. To discriminate all kinds of income 

td he place at which they accrue or arise is a plain dictate of the statute.” 

The, learned Judge himself agente laying down any rule of general appli- 
cation. but the trend of the judgment shows that the operations of a single business 


which contribute to the emergence of profits could not-be cut up into parts and 
profits arise at the place where the contracts of purchase and sale are made and 
monies are realised. The decision in Mathia’s case, serves only to em ise the 
difficulty of finding’a ready answer. In that case this Court held that income 
from coffee planted; grown and gathered in Mysore accrued or arose in Mysore 
-though the raw coffee was cured and then sold in.British India, relying upon a 
.  somnewhat analogous decision of the Judicial Committee in Kirks case?.. The 
- ‘decision of this Gourt was reversed by the Judicial Committee on another point 
but with reference to the point now under consideration Sir George Rankin observed: 
-- '“ But the coffee itself cannot be regarded as incom ts or gains within the meaning 
~ pf the Act; Pa apenas fon pees of salé and in order that erent Be earned. the business 

operations cannot be arbi y cut into two. portionis but must be‘regarded as a whole. Thus, if 

“ups 


expecta y 
would have made had he sold without delay. On the other hand upon, question whether the 
poii and giin abenia oe ae a a ay that the fact that coffee was in 
ysore is by no means to be di ed notwithstanding it was sdld in Beitiah India especially if it 


The Judicial Committee refrained from expressing any opinion-as to the offect of 
Kirk’s casa®, on the interpretation of the relevant provisions of the Indian Income-tax 
Act. I have already referred to the observation ,of Lord: Uthwatt in the case of 
Wallace Bros., Ltd.* that the place ‘where the commercial activities.yield the result” 
(italics mine) is the test of residence of a company under section 4-A (c) (b) of the 
Act. These are the relevant decisions of the Judicial Committee under the Indian 
Aa EEA i e E A ta l 
` Ë äm ọf the opinion; therefore, that the profits of the a j 1 
arose in British India where the-bulk of the goods manufactured by them'in Mysore 
was sold, the true’ measure, of such profits being the price realised. by the sales of 
‘their products in British India through their Bombay and Calcutta depots and 
agents less the cost of production, manufacture, transport and distribution of 
the ġ whether incurred in Mysore or in British India.. The circumstance 
‘thee the’ goods were produced or manufactured’: in Mysoré can make no differ- 
ence to the place where thé icome A the seed tains There TA nothing. in 
yeetons 4 and 4-A (c)-(b) to suggest t e profits 1 from a con uous- process 
pE Aas a Oe goods should be, cut up into different parts and allocated 
‘ ptoportionately to-the sevéral places-where the several stages of . productionand, 
; ufactire: and sale take*place. ~The business. of the assessees_is fo manufacture 
Rent And- mediciral ` table . Thè income from that -business 
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stage of the process from the purchase of raw materials down to the marketing 


every 
. of the finished’ goods there may be’an increase; or enhancement in values, but the 
_profits arise‘only when those enhanced values get converted or transmitted into 


money by the sale of the goods. In the case of a mercantile business the primary 
object.is ta sell the goods and thereby make a profit. Profits are obtained by selling 
goods and the place where profits emerge as profits is where the goods are sold. It 
true that buying raw products and manufacturing them into marketable medicines 
are necessary parts of a business of the kind now in question which derives its profits 
from selling the medicines. But it does not follow that in order to determine where 
the profits arise it is proper to enquire into all the’ cduses Which in combination. or 
succession operate to produce them. The different links in the chain of causation 
of profits do not require to be severed. “The Court has to ascertain not why 
‘but where the profits come irto exristence.- Here the assessecs had an -agent in 
Calcutta and a depot in Bombay, the goods were stocked in those places, contracts 
for sale of the goods were entered intd and deliveries of the goods were effected in 
those places: aad the pene wes Teed Dy Poyeear io the account of the asakssees - 
‘in their banks in British India.. The income of the assessees could therefore properly 
be considered as arising in Britith India. This is my view on the construction 
of the language of section 4-A (c) (b): The cases cited by learned counsel on both 
sides remain to bè noticed. : 3 i z 
+ In Rogers Pyatt Shellac Co.’s case!, the assessee, a limited company incorporated 
‘in the United States, had’a branch office in Calcutta for the purchise of forest produce 
which was worked into a form available for export to America. The branch also 
acted as buying agents for other concerns in the United States. No sales were 
effected in India by.thé company. It was held that -théugh the goods were sold 
and the profits and gains accrued or arose outside British India, the company was 
‘assessable under section 42 of the Act on the basis that the profits attributable to 
the business activities of the company in British India must be deemed to have arisen 
or accrued in British India and were therefore liable to income-tax under section 42 
of the Act. In the Port Said Salt Association case?, a foreign company manufacturing 
salt in Egypt imported it into India and sold it here. I addition to the san aed 
of’ producing, tr rting and marketing the salt the company clainied to deduct 
manufacturing profits earned in Egypt, Rankin, C:J., who delivered the judgment 
pf the Full Bench disallowed the ‘deduction of seh eh E E ing profits earned-in Egypt 
from thé sale price of the salt in India in arin at the taxable profits of the company. 
The following passage in the judgment of the léarned Judge is very much in point : 
“ But mofit, though it may. ici valuation or otherwise, is not realised before 
price, and When the article se tae ofni realised Yor the fist tirne. . . . Sectinn ro (2) 
contains no hint that part of the profits will’ be exempted althotgh they arise or are received in 
British India because they have been earned elsewhere.” > : a a | 
In the view df'the Full Bench thé profits.and ‘the’ whole óf the profits aroèe on- salè 
in India and no ‘portion of the profits was exempt from tax on the d that ‘it. 
represented manufacturing profits earned- iw ‘Egypt.’ ‘In ‘the drei Tea 
Co.'s case?, it'was held that until manufactured goods were sold it Hardly 
be said’ that there was ny income profits or'gẹinr and that profit: arose at'the-plact 
where the goods were sald, though the process of manufactur¢ wag carried on outside 
British India. “This decision Was ‘dimented from by a Full ‘Bench -of this Court 
in’ Afathta’s' caset, relying “on the decisioni of ‘the Judicial’ Committee. in Kirk's- dasdti 


Later, in tht*¢ourse of this ju t I shall dxamine' Kirk's casé*; and in-this‘context , 
it is sufficitnt-to note that when the’decision of this Court -went up‘on appeal tò, thé 
Judiciaf‘ Com mittee they y refrained ‘from ' deciding ' whethey thi? Gourt 
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“In ordinary cases, profits can be ascertained when the price is realised, because until 

realisation it cannot be said that the transaction will tin profits .... Itis ispute that 
the place, where GN a A certainly the principal place, if not the 
ol pro. 
In the Hira Mills case!, the assessee, a limited company incorporated and manufac- 
turing cloth in Gwalior State sold its goods through salesman at Cawnpore where 
the sale proceeds were also received. It was held by the Allahabad High Court 
that the profits derived from the sales, accrued or arose'to the assessee in British 
-India within section-4 (1) (¢) of the Act and that í - 

“í the difference Dotwecn tio grom comit to LIS MEET oP fhe agoda At ne tend oat a 
point of salo and the nett prico he received ” : 
represented the taxable profits of the non-resident. f 

Mr. Subbaraya Aiyar, the learned advocate for the assessee relying upon two 
decisions of the Judicial Committee interpreting the Income-tax legislation of 
Australia and Canada argues that unrealised profits do exist and that a sale in 
one place of goods manufactured elsewhere is merely a conversion into money of 
the profit made by the treatment of the goods at the place of manufacture. Before 


I consider the two decisions cited by him I have to observe that in Australia and’ 


Canada, unlike India, income-tax is leviable by the Legislature of each State or 
Province, within its own territory. In India income-tax is levied only by the centre 
‘under one enactment though the tax is partially apportioned among the Provinces. 
Tegan Sues eni eee ed on the basis that each State 
or ince could tax only that part of the income that was produced in its territory. 
The territerial law only provided for taxation within the State and in effect limited 
the subject of taxation to profits arising from sources within that territory. In 
the case of a two territory business it was found n to divide the actual 
profits into those which arise from such sources and those which, did not. 
The apportionment of the profits between different territories where the business 
activities of an individual or company which result in the profits, are carried on, 
has therefore been either provided for by Statute or left to be determined by rules 
and regulations framed under the statute. 

I.now proceed to examine, Kirk’s case*. Taxation by reference to “ source ” 
or “ sources ” of income or profits has been a special principle of Australian Legisla- 
tion even from the Federation days, and where business was conducted partly 
within and partly without a colony it id iar that taxation should be directed 
to that part of its income or profits of which its business connection with the colony 
could be predicated. In tke New South Wales Land and Income-tax Act of 
1895 the word “ source of income ” was used in order to describe acts and things 
done in that colony which could be regarded as leading to, the “income” to be 
taxed. The words “arising” or “ ruing è and “derived” were employed 
to refer to the relationship of the income sought do be taxed to the “ sources” of the 
business in New South Wales. The New South Wales Act designated as a “ source” 
the operations or transactions taking place within the colony which resulted in 
the receipt of income either within or without the colony. It is in this background 
that the decision in Kirk's case*, has to be understood. I am examining this case 
at some length because it has been strongly relied upon by*Courts in this country 
especially by the Full Bench of this Court in Mathta’s case*. In the Australian cases 
the profits in question were derived from the business of mining in leasehold lands 
held from the Crown in New South Wales. It was held that the process resulting 
in the profits consisted of four parts: (1) ¢xtraction of ore from soil ; (2) conversion 
of the crude ore into a merchantable state ; (9) sale of the merchantable product ; 
and (4) the receipt of the monies arising from the sale. It was further held-that 
as the first two took place in New th Wales the profits were derived 
from lands of the Crown held under lease from the Crown” within the meaning 
of section 15 (3) or accrued or arose “from any kind of property or other source 


whatsoever “ in New South Wales within the meaning of section 15 -(4) of the New 
io Se 
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South Wales Land and Income-tax Assessment Act, 1895. Though there was no 
provision for apportionment in the New South Wales Act of 1895 the Judicial 
Committee on a construction of section 15 of the Act came to’ the following con- 
clusions: The business operations numbered as (1) and (2) above established the 
existence of a source within the colony ; these initial stages should not be left out 
‘of account and attention should: not be fastened on the final stage of sale in the. 
production of income ; it was erroneous to suppose that the income was not earned 
in the colony because the finished products were sold outside the colony; some 
portion of the income was earned in the colony although the sales of the products 
took place outside ; and that portion had to be fixed having regara to the relative 
a aes of the profit carning operations carried on in New South Wales. The- 
Indian Income-tax Act, however, does not regard the source from which income 
- is derived as the criterion of assessability but the place where the income accrues 
or arises or is deemed to accrue or arise. The place where income accrues or arises 
need not necessarily be the place where the source from which it accrues or arises 
is situated as pointed out by the Judicial Committee in Chunilal Mehta's caset. o, + 
In Ths Saskatchswan case*, agricultural implements manufactured by a limited 
company in Ontario were partly sold in Saskatchewan where the profits were 
sought to be assessed and income-tax levied on the company. Under section 21 ‘(a) 
of Income-tax Act, 1932, of Saskatchewan, the net profits of an assessee from 
his or its “ business in Saskatchewan ” was liable to tax. In making the assessment 
the Commissioner acting under Regulation II made under section 7 (4) of the Act 
computed the net income of the assessee everywhere and then fixed the “ assedsee’s 
income applicable to Saskatchewan” by applying the percentage ified 
in the Regulation. The assessee objected to this method of computation of profits 
on the ground that the Commissioner thereby taxed a percentage of the asseasee’s 
“ manufacturing profits all of which were earned outside Saskatchewan”. It 
was held by the Judicial Committee that so much of the profits as might fairly 
be attributed to the man ing operations outside Saskatchewan, referred to 
as “ the manufacturing profits” did not arise “from the busin ss of the assessee 
in Saskatchewan ” within the meaning of section 21 (a) of the Act and’should be 
excluded in computing the income of the assessee liable to tax under that section. 
The Judicial Committee observed that the phrase “ manufacturing profit” was 
inaccurate in the sense thut‘Ho company made an actual profit merely by manufac- 
turing goods and that the’profit did not come into the company’s hands until 
the goods were sold. Ifan'article is sold at a profit by a company which has manu- 
factured it through its own selling organisation, there are two stages in the produc- 
tion of the net profits, (1) the manufacture of the article, and (2) the sale of the article, 
and a part of the net profit might be attributed to each stage, the part attributed 
to the earlier stage being described as a “ manufacturing profit”: The several 
provisions of the Colonial Statute and the Regulations framed ‘thereunder for 
apportionment of profits set out in the judgment of the Judicial Committee show 
that only the profits arising from the business in Saskatchewan And not the profits 
arising from the company’s business carried on in SaskatchewWan''and elswhere, 
or received in Saskatchewan were taxable. The Judicial Committee concluded 
their observations as follows : ae e 
g “ Their Lordships think that if section 21 (a) is coratnied excluding fom tiraron y a mani 
cturing 2 i i is gi to eme set out in the 5 
Further thy causa wee ie hee soa o senil in a fair and reasonable scheme of tax- 
ation in accordance with that comity which naturally prevails ,etween one province and another.” 
This decision cannot govern the interpretation of sections 4 and 4-A (¢).(6) of our 
Act whose scheme and language are wholly different. ‘Fhere maybe practical 
difficulties in working out the -principle suggested by the assessee. -The manu- 
facturing profit may accrue or arise in one year and the selling’profit in another 
year when sales are effected. Are they to be apportioned imdifferent years, and 
if so, on what basis? S i Co 9 i 


1. (1938) LR 63 I.A., 332: I.L.R. 1938 2. (1949) AC. g6. 
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It- is ‘tue that two income-tax investigation committees which functioned 
in this country recommended a change in the law on the lines of the Canadian and 
Australian enactments. It-may be that a more equitable system of taxation should 
proceed on the lines suggested by Ayer’s Committee and Sir $. -Varadachari’s 
Committee, but it is a ae for the Legislature and not for us. The Legislature 
-could have, but has not said, in section 4 that profits accruing or arising or received 
from sources located or situated in British India dr from business operations carried 
on and conducted in any place in British India, shall alone be taxable. Nor is 
there any ‘provision for. apportionment of profits under section 4 similar to that 
contained in section 42 (3) in respect af income, gains and profits accruing or arising 
in British India or received in British India. 


I may now briefly refer to the Indian decisions cited on behalf of the assessee: 
Inthe Steel Bros. caset, a limited company registered in London carried on large ` 
business opérations in Burma which was hen a part of British India. The company. 
exported raw materials purchased in Burma and worked up in its factories as well 
as commodities poraa in Burmá without being subjected to any process of 
manufacture, to on where the goods were sold. The question arose whether 
the profits made as a result of the sales effected in London of commodities 
here and exported in the same state to London could be taxed. It was held by 
the Rangoon High Court relying on Kirk’s case*, that in determining whether any 
profits bate para aéctued or arose in British India it was not only the last stage 

had to be looked to, but the previous stages as well and the fact 
that the sales took place in London and the price was realised there, did not prévent 
ihe prude scomuine of arming or fron Being damed to aedu ov aries te Britian 
It was-held that the provisions of section 42 of the Income-tax Act were 
wide Tad to bring the profits into the net of Indian income-tax even if section 4 
did not-catch them. The Court went further and held that in arriving at the 
amount of profits liable to income-tax a reasonable agent’s commission should be 
deducted in respect of goods exported to and sold in London. -In calculati 
the net profits due deductions in respect of the London establishment were claim 
and alowed but in addition thereto a sum represénting the agent’s com- 
mission was'also héld exempt from tax: Evidently the business profits were appor- 
tioned between Burma and London and the selling agency commission represented 
the profits ‘attributable fo that part of the trading-operations ‘consisting of sales 
in “London. It is difficult to support this part of the judgment especially when 

_it is remembereéd that at the time the case was decided there was not even a provision 
correspon: to section’ 42 (3) of the Act. Further it has to be borne in mind that 
in cases decided before the decision of the Privy Council in Chunilal Mehta’s case? 
English decisions given on the: language of the English Income-tax Act levying a 
charge on profits and gains accruing: or from the exercise of a trade, were 
accepted as governing the interpretation of Indian enactment and: sufficient 
attention was not paid to“ the place where income, profits and gains accrued or 
arose which, as pointed ‘out by the Judicial Committee, is the crucial matter for 
consideration under our Act. In Mathieh’s caset, Varadachariar, J: delivering 
the judgment of the Full Bench observed : 


“Whatever may be said as to ‘profits or gains’ the view that ‘income from agriculture? can 
bo said to arise or accrue o nly whea and where ihe produci is sold and converted into money seems 
to us difficult to reconcile with the reasoning in Kirt’ : 

This Court held that income from a coffee estate situated in Mysore accrued or 
arose in Mysore where the coffee beans were collected and delivered though the 
place of sale and receipt of the sale proceeds was in British India. The agricultural 
produce of one’s cwn estate was held to constitute “ income” unlike. goods which 
are bought for sale, whether subjected to a manufac turing proces or not, in which 
case the. profits ‘and gains would arire only on a sale OF the goods, This Court 
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-dissented from the Mohanpur Tea Co's case1, which held that even in the case of 
agricultural ce “income, profits and gains”: would accrue or arise only on 
the sale of the produce ini the market. Though the judgment of this Court was 
reversed by the Privy Council in Mathias case*, the Judicial ‘Cohimittee expressly 
avoided resolving the conflict between the views of this Court and the Calcutta 
High Court. i se - 

I may now refer to a recent decision of the Bombay High Court in Akmed 
Umarbhai’s case?, which arose under proviso 3 of section 5 of the Excess Profits "Tax 
Act (XV of 1940) running in these terms: i : : 

“ Where the profits of a part of a business accrue or arise in an Indian State, such part shall’ 
fór Che purpose of this peewee bè deemed to be a separate business the whole of the profits of which 
accrue or arise in an-Indian State and the other part of the business shall, for the purposes of this 
Act be deemed to be a separate business.” $ ` 
The Excess Profits Tax Act treats all the separate businesses of the same person 
as one business while the Income-tax Act recognises them as different. In inter- 
PEAT expression “a part of a business ” in the proviso above cited, the Court 

Id that the production and manufacture of oil in a Native’State and the sale of 

_ the oil in British India, were different parts of the business and the profits realised 

by the sales in British India should be apportioned between the two different parts 

of the busines and an appropriate part should be allotted as the manufacturing 

profits of the business in the Native State. The following passage in the judgment 
of Chagla, O.J., deals with the principle in these terms : S 

"e It is true that both these constitute one business but profits do accrue and arise as far 
as manufacture of oil is concerned and profits also arise and accruc as far as the sale of oi] is concerned. 
It is impossible to say that at the stage where the manufacture of oil is completed no profits would 
have accrued or arisen in respect of that business. ' A man who just sells oil may buy it in the market 
and the profits that may accrue to him would be the difference between the selling prico and the 
cost price ; but if he were to get the goods direct from the factory then the position would be different. 
“More profits undoubtedly would accrue to him and it could not be stated that all these profits accrue 
Sop plies a o eae Da PET rar amt A part of the profits must accrue or-arise 
with regard to the manufacture of that particular article.” ,” ee 
These observations are no doubt of a general nature and are not confined to the 
apportionment of profits under the Excess Profits Tax Act. The learned Chief 
Justice relied upon Kirk's caset and Mathias case? for the conclusion that the 

profits of one continuous process of manufacture and sale should be consid 
to arise in part at the place of manufacture and in part at the place of sale‘and not 
entirely at the place of sale. The learned Judges also dissented from the Mokan- 
pur Tea Co's caset and the Hira Mills case’. This decision, however, is not a direct 
authority on the interpretation of section 4 (1) (¢)-and 4-A (c) (b) of the Income-tax 
Act though the principle enunciated by the Bombay High Court is general and 
might be extended to the interpretation of these provisions as well. 

Though the matter is nct free from difficulty I have come to the conclusion 
that the process of manufacture, while it may increase the value of the-raw product, 
does not in itself produce a profit.. Profits are realised only on sale and at the 
time and place of sale. The expression ‘* manufacturing profits, referred to 
in the decisions refers only to-a notional apportionment of the profits resulting 
from sale of goods between the two stages of manufacture and sale, an apportion- 
ment which -is recognised in cases falling within section 42 of the Act but not by, 
section 4.or 4-A (c) (b) of the Act. Income-tax is not like an excise duty levied 
upon a manufacturer or producer in respect of the commodity produced or manu- 

- factured. It is not a tax on goods or even on the sale proceeds of goods like a sales 
tax (Governor-General in Council v. Province of Madras°.) It is a tax upon profits 


which arise only on sales. Profits op coming into existence attract tax at that 


point. (Ths Pondichery Railway Co.’s case7.) 
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For these reasons I would answer the question referred to us in the affirmative 
and hold that the profits made by the assessee on sales which took place in British 
India constituted “ income arising in British India’ within the meaning of section 

-A (c) (h) of the Income-tax Act. I agree in the direction for costs given by my 
feared brother both in Referred Case No. 57 and in Referred Case, No. 59 of 1946. 


KS. te ———__ Reference answered in the affirmative. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. Justice SATYANARAYANA Rao AND MR. Justice Viswa- 
NATHA SASTRI. ' 


The lo-French Textile Co., Ltd., by Agents Messrs. Best 


and Co., Ltd., Madras .. Applicant * 
Soe v. 
The Commissioner of Income-tax, Madras .. Respondent. 
Income-tax Act (XI of 1922), section 49 (1) and (3)—Scope—Non-resident purchasing raw materials 
through agent in British T lable to wcome-tax— Right to apportionment of dus to such 
purchases. 


Where there is a regular agency established in British India by a non-resident company for the 
urchase of the entire raw materials required for the purpose of manufacture abroad and the t 
s chosen by reason of his skill, reputation and experience in the line of trade it can be held dint there 

is a “ business connection ” in British India. Section 42 of the Indian Income-tax Act bas the effect 
of rendering persons liable to tax on ts which do not accrue or arise or are not received in British 
India but which are deemed to be such profits by virtue of thatsection. The language of section 49 (3) 
is wide enough to include systematic and of raw materials through an established 
agency in British India by a foreign company and this would be within the import of the term “' ope- 
ration.” The income profits or gains accruing or arising to the foreign company abroad must be 
attributable in some measure, to the “ business connection ” in British India, The profits, however, 
which are liable to Indian Income-tax must be apportioned in the manner prescribed by section 42 
(8) of the Income-tax Act. 


(Case-law reviewed). 


Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Income-tax Act, 1922 (Act XI of 1922) as amended 
by section 92 of the Income-tax (Amendment) Act 1939 (Act VII of 1939) in 66 
R.A. 126 (Madras) of 1946-47 on its file for decision. : 


O. T. G. Nambiar for Messrs. King and Partridge for Applicant. 
G. S. Rama Rao Sahib for Respondent. 
The Judgment of the Court was delivered by 


Viswanatha Sastri, 7.—The following two questions have been referred to us 
for decision. i 
(1) Whether .in the circumstances of this case, the ancucc company had any business 
connection in British India within the meaning of section 42 (1) of the Act? 
dein Beith India by Uae Socrtarles and Agents of the Reso Come nae oe Soliah 
made in ts C Y, wi 
of sections 42 (1) and 42 (3) of the Tier pany i P j SPEE TAL 
k The facts which have given rise to this reference are these : the Anglo French 
Textile Company, Limited, a public Limited Company incorporated in the United 
Kingdom, owns a spinning and weaving mill located at Pondicherry in French 
India. The mill manufactures yarn’ and cloth at Pondicherry. The year of 
account for the company is the calendar year. In the year 1939 no sales of yarn 
or cloth manufactured by the company were effected in British India, though 
in the previous years, such sales were effected. It is, however, common ground 
that all the purchases of cotton required for the mills were made in British India, 
by Messrs. Best and Co., Limited, a company having its head office in Madras. 
Under an agreement between the Anglo French Textile Company, Limited. and 
eS ees so 


* Referred Case No. 97 of 1947. 18th January, 1950. 
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Messrs Best & Co., Best & Co. were constituted the agents of the lo French 
. Textile Company, Limited for the purposes of its business in India. essrs. Best 
& Co., hereinafter called the Agents, have under the terms of the agreement consti- 
tuting the agency full powers in connection with the business of the company in 
the matter of purchasing stock, ‘signing bills and other negotiable instruments and 
receipts and settling, compounding or compromising any claim by or against the 
company. The ts were empowered to do all things conducive to and necessary 
in the interests of the said business or the mpa on of the same. The agents 
were empowered to borrow money on behalf of the company and to make advances 
to the company upon such security and upon such terms and Conditions as the 
agents considered advisable. The agents were also expected to secure the best 
commissions, bro rebates, discounts and other allowances in respect of or 
in connection with the business of the company. The agents were enjoined to 
keep proper accounts of the company and to pay over to the company the sums 
stan to the credit of the company. The agents were remunerated by a salary 
of Rs. 6,500 per month and a percentage commission on the profits made, the per- 
centage varying with the amount of the profits earned. Now it is‘common ground 
that all the purchases of cotton required for the mills at Pondicherry were made 
by the Agon in British India cat no purchases were made through any other 
agency. e agents exercised their judgment and purchased such qualities and 
quantities of cotton and at such prices as they in their experience, considered most 
advantageous in the interests of the Company. 


. ~ Prior to 1939-40 the company was assessed to Income-tax in Brilish India 
on the profits earned by the sales of the goods manufactured by the company effected 
in British India. The income was computed on a turnover basis. fn the course 
of the assessment for the year 1939-40 the company stated that it discontinued its 
business in British India with effect from 1st April, 1939 and claimed relief under 
section 25 (3). The relief claimed was granted. But the Income-tax Officer 
in the course of his further enquiries found that though the company was not selling 
its goods in British India and earning a profit thereby, it continued to have an 
active business connection in British India having regard to the way in which the 
business of purchasing goods and materials for the mills was carried on. The 
Income-tax Officer held that there was a business connection in British India and 
that a part of the profits earned by the foreign company as a result of such business 
connection was assessable to tax under sections 42 (1) and 42 (3) of the Income-tax 
Act. The net income of the company was computed to Rs. 2,81,176 and 10 
per cent. of this sum was apportioned under section 42 (3) of the Act, as being the 
profits and gains reasonably attributable to that part of the business operations 
carried out in British India. The company appealed against this assessment 
but the Appellate Assistant Commissioner upheld the order of the Income-tax 
Officer. A further appeal to the Appellate Tribunal was also unsuccessful. 
Hence the present reference. \ 


It is ed on behalf of the company that a mere purchase of raw materials 
or goods in British India does not result in the accrual or arising of profits ; that 
the profits on the sale of goods arise and accrue only at the place where the sales 
are effected, and that in the present case there being no sales effected in British 
India in the year of account 1939 no profits accrued or arose to the company in 
British India nor would any profits be deemed to have accrued or arisen in British 
India. It is contended that section 42 (1) has no application to the- case of non- 
residents purchasing goods in British India and selling them abroad. It is further 
argued that section 42 (3) has no application to a case where no portion of the 
profits and gains has accrued or arisen in British India and that the question of 
apportionment under section 42 (3) is relevant only in cases where you can predicate 
that the profits or a portion of the profits has accrued or arisen in British India, 
The learned counsel relied in support of his contentions on the decisions of this 
Court in the Madras Export Company’ s cas¢ and Sudalaimani Nadar, case*, of the Lahore 
le | 
1. (1922) 44 M.L J. 290 : LLR. 46 Mad. 960, 2. (1941) 1 M.LJ. 99 : (1940) I.T.R. 619. 

100 


800 _. TÆ MADRAS LAW JousNAL REPORTS. z [1950 


High Court in Jivan" Dass case? and of the Bombay High Court in Commissioner 
of Income-tax, Bombay v. Western India Life Insurance Co., Lid.? which was taken up on, 
appeal to the Privy Council in Commissioner of Income-tax, Bombay v. Western India 
Life Insurance Co.4, We have considered the scope and effect of sections 42 (1) 
and 42 (3) in our “judgments i in Referred Case Nos. 57 and 59 of 1946* both wi 
reference to the | tive history of these provisions and the decisions that have 
been rendered on the language of section 42 (1) and the corresponding section 33 (1) 
of the Income-tax Act of 1918. It is unnecessary to repeat’ here the considerations 
which. led us to the opinion that section 42 (1) and 42 (3) would be applicable to 
cases like the aga Suffice it to say that an isolated transaction hetes a 
n-resident and a resident in British India without any course of dealings such 
as as might fairly be described as a business connection, does not attract the operation 
of section 42. To constitute a business connection some continuity of relationship 
between the n in British India who helps to make the prefits and the person 
outside Britel: Todi who receives or realises the profits is requisite. There is no 
definition of the words ‘ business connection’ and its import is only to be gathered 
from the context as well as the previous decisions on ihis topic. It may be that 
where all that is known 'is that a few transactions.of purchases of raw materials 
have taken place in British India and the manufacture and sale of goods have taken 
place pide British India, the profits arising from such sale cannot be considered 
to have arisen out of a business connection in British India. Where, however, 
as in this case there is a regular agency established in British India for the urchase 
of the entire raw materials ed for the purpose of manufacture ab and the 
agent is chosen by reason of his skill, reputation and experience in the line of trade 
it can be held that there is a business connection in British India. This has beén 
the view taken in the decisions in Rogers Pyatt Shellac Company’s case® and Steel 
Brothers Company caset. Section 42° procetds on, the basis that where there is such 
a business connection the operations carried on in British India have n added 
value to things which are manufactured and marketed abroad and such additional 
value is-embedded in the marketable goods and takes shape when the sale of these 
s are effected abroad. It can no longer now be maintained, that section 42 of 
e Act isa mere machinery section. It has the effect of rendering a n liable 
to tax on profits which do not accrue or arise or are not received in British India 
but which are deemed to be such ‘ofits by virtue of the section. This view receives 
support from the decision of the Council in The National Mutual Life Associ- 
ation of Axstralasta’s case’ and of the Allahabad High Court in Ths Hira Mills case”. 


. The Legislature, having regard to the fact that only, a part of the operations 
which eventually result in the realisation of profits is carried on in British India, 
has directed an apportionment of the profits so as to render liable to Indian Income- 
tax only that portion of the profits that can reasonably be attributed to the business 
operations that are carried on in British India. We are unable to accede to the 
argument of Mr. O. T. G. Nambiar, the learned counsel for the assessee that the 
operation contemplated under section 42 clause (3) of the Act must be an operation 
which by itself and without reference to other connected activities is capable of 
producing. a’ profit or must result in the realisation of a profit. According to the 
contention of the learned counsel an operation in section 42, clause (3) means a 
completed operation and not merely an activity which is part of or in the course 
of a business, such as buying commodities for manufacture or sale. ‘We are unable 
‘to, accept the contention that the word ‘ operation’ -in Section 42 3) connotes a 
cross-section of the entire -business of the assessee including se, 
manufacture and sale of goods resulting in the realisation of profits. The language 





-of séction 42, clause (3) is wide enough to include systematic and purchases 
of raw materials through an established agency in British India and this would be 
I.L.R. 10 Lah. 6 : a 6 | I.LR: Cal r. | 
. a ATE Bom. 185. ° 2 3 Ai ILLR. A a 
"3, (1 LJ. 149: LRO JA. 32, D Boat a ae 1h 651 o: 
1949 L eae 2 ieee 
AL ne 2 ers 77T a (E946) a ATE 


wae 
) 


iT] ANGLO-FRENGE: TEXTILE -0Q,, LTD, V., OOMMR., OF, I.-T., MADRAS. Lor 


within the import of the term ‘ operation’. It follows from what we have said 
that in this case the assessee which is a foreign company had a business connection 
in British India by means of a regular agency and that the income, profits and 
gains accruing or arising to the assessee abroad must be attributable in some measure, 
to its business connection in British India. The profits, however, which are liable 
to Indian income-tax must be aano in the manner prescribed by section 42, 
clauses 3 (3) of the Act. Of the decisions cited by the learned counsel for te 
appellant the observations in Jiwandas’ case! and Sudalaimamt Nadar’s case? 
do not support his contention because in those cases there was no regular agency 
established in British India for Geet baa out the transaction of purchase of goods 
which were exported abroad. We have ressed the view in our judgments in 
Referred Cases Nos. 57 and 59 of 1946? t the observations of Schwabe, C.J., 
in Madras Ex Company's caset, could no longer be considered to be a correct 
exposition of the scope and. effect of section 33 (1) of the Income-tax Act of 1918. 
The decision of the Bombay High Court in Commissioner of Income-tax, Bombay v. 
Western India Life Insurance Co., Lid.®, has no relevancy because there the assessee 
was a resident of British India and the question related to the assessment of interest 
on foreign securities held by the assessee but not brought into British India. The 
learned Judges of the Bombay es Court held that the ‘third proviso to section 
4 (1) (c) of the Income-tax Act applied to the case. Incidentally the learned Judges 
expressed the opinion that section 42 (1) of the Income-tax Act had no application 
to the case of residents. When the matter went up on appeal to the Judicial Com- 
mittee in Commissioner of Incoms-tax, Bombay v. Western India Life Insicrance Co., Lid.*, 
their Lordships reversed the judgment of the High Court on the ground that the 
third proviso to section 4 (1 Ter no application to the case because the income 
of the Insurance Company to be computed on an artificial basis prescribed 
by rule 2 of the rules framed for the assessment of the Income of insurance companies 
and therefore no question of deduction in respect of the sum of Rs. 4,500 allowed. 
by section 4 (1) (c), third proviso, arose in the case. On the question whether section 
42 (1) applied to residents or whether it was confined in its application to non- 
tesidents as held by the learned Judges of the Bombay High Court, the Judicial 
Conimittee expressly reserved their opinion, The Bombay case has therefore no - 
bearing on the present question. For these reasons we answer the first question 
referred to us in the native and against the assessee. It follows from our 
answer to the first question that a portion of the profits, that is to say, such portion 
as the Income-tax-officer thinks just and reasonable in the circumstances of the 
case, is attributable to the purchase of cotton made in British India. by tHe agents 
f the assessee and such profits could bè apportioned under section'42 (3) of the 
Act. ‘The second question also is answered in the affirmative and against the assessec. 
The assessee having failed will pay the Commissioner of Income-tax his costs which 
we fix at Rs. 250. ks . a 
“KS. ` > ———. Reference answered against the assesses, 
` IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
i PRESENT :—MR. Jusricg SATYANARAYANA Rao AND MR. Justice Vewa- 
NATHA SASTRI. a 
The Anglo French Textile Gó., Ltd., by Agents, Best & Co., _- 
Ltd., Madras i i _. Applicant* 
v. ‘ 
The Commissioner of Income-tax, Madras ; .. Respondent. 
Incometox Act (XI of 1922), sections 4 (1), 4A (6) (h) and 4a (1) and (3)—Scepe and ieabili— 
ere manafactured in British India—lIf makes company 
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Sections 4 (1) and 4-A R (6) of the Indian Income-tax Act are not slira vires the Indian Legi 
ion 42 (1) of the Act have no application to the computation of income accruing 
or arising to a foreign company in British India for the purposes of section 4-A (¢) (b) even if the 
manufacturing process of the goods which were sold in British India took place outside British India. 
The entire is andygains arising to the foreign company in British India should be taken into 
account for the purpose of applying the test laid down in section 4-A (e) (H; and not merely that 
part of the profits w. could be attributed to the operations carried on in British India. 

Case referred to the High Court by the Income-tax Appellate Tribunal under 
section 66 (1) of the Indian Income-tax Act, 1922 (Act XI of 1922), as amended 
by section 92 of the Income-tax (Amendment) Act, 1939 (Act VII of 1939) in 66 
R.A. Nos. 140 and 141 (Madras) of 1946-47 on its file. 

O. T. G. Nambiar for Messrs. King and Partridge, for Applicart. 

C. S. Rama Rao Sahib for Respondent. 

The Judgment of the Court was delivered by 

Viswanatha Sastri, J.—The questions that have been referred to us are three 
in number. It is however conceded by the learned counsel for the assessee that 
the third question has been answered against the assessee by the decisions of the 
Federal .Court and the Judicial Committee, which are binding upon us. We 
therefore answer the third-question referred to us by. stating that the provisions of 
section 4 (1) and section 4-A (c) (b) of the Income-tax Act are not ultra vires the 
Indian Legislature. f 

The other two questions which remain to be considered by us are these : 

“ (1) Whether on the facts and in the circumstances of the case section 42 (1) and (g) of thb'Act 
alone and not section 4 of the Act have application to the income accruing or arising by reason of 
sales oe India of manufactured goods where the manufacturing process took place outside 
British India.” 

The question as here stated has been the result of an agreed amendment 
of the question originally framed by the Appellate Tribunal, both the learned 
counsel for the revenue authority and the assessee having stated that the question 
may be raised in the form in which we have stated it above. 

“(a) Whether on the acts and in the circumstances of the case the entire profits and gains arising 

to the amessee company in Beltish India should be taken into account for the purpose of applying the 
test laid down er section 4-A (¢) (b) or only that part of the profits which could be determined 
after the application of section 42 (3) of the Act as reasonably attributable to that part of the operations 
carried on in British India.” 
The facts relevant to this reference have m been stated in our judgment in 
R.C. No. 27 of 19473. The additional facts that have to'be considered in connection 
with the present reference are these. The assessee concedes that all contracts 
with reference to the sales of goods manufactured in Pondicherry were entered into 
in British India, The deliveries of goods were effected and the price was received 
in British India, . Even in t of the sales effected abroad it is stated in the 
statement of the facts sent by the Tribunal that the profits were received in British 
India. This is a finding of fact which we have to accept for the p of this 
reference. We have already stated that the entire cotton for the mills was pur- 
chased in British India through the agent of the assessee. On these facts the Income- 
tax Officer found that the assessee was a resident company in British India within 
the meaning of section 4-A (c) (b) by reason of its income arising in British India 
in the year of account exceeding its income arising without British India. ° On 
that basis he assessed the company for the two assessment years 1942-43, as a 
resident in British India on the profits and gain which had accrued to the company 
both within and without British India eden accion 4 (1) (b) (i) and (ii) of the 
Act. The assessment was confirmed on appeal and by the Appellate Tribunal. 
Hence the present reference. 


The contention of Mr. O. T. G. Nambiar, the learned counsel for the assessec, 


is that the company is a non-resident company and the profits that have accrued 
“or arisen to the company in British India must be determined by the process of 
SS 


“I. (1950) 2 M.L-J. 798. 
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apportionment prescribed by section 42 (3) of the Income-tax Act, the profits attri- 
butable to the manufacturing operations carried on outside British India must be 
excluded from the computation of the profits and gains accruing or arising in 
British India from the sales effected here, In our judgment in R.C. Nos. 57 and 59 
of 19461 we have considered this question with reference to the language of sections 
4 (1) (8) (i) and (ii), 4-A 9] (b) and 42 (1) and (3) of the Income-Tax Act and 
the decisions of the Indian Courts with reference to the construction of these provi- 
sions. It is unnec to t here the reasons which we have given in that 
Judgment for reaching the AE E that for the purpose of ascertainment whether 
a company is resident within the meaning of section 4-A (c) (b) of the Act the entire 
income accruing or arising in British India to the company should be taken into 
account and not merely a portion of the income apportioned under section 42 (3). 
The sales of the goods having been effected in British India the profits ari 
reason of such sales accrued or arose in British India and no portion of such profits 
can be left out of account on the ground that that portion represents the profits 
attributable to manufacturing operations carried on outside British India. Section 
42 (3) which allows an apportionment of profits, where the profits are the result 
or Oreo some of which are carried on in British India and some outside, is 
e applicable only to cases where the profits and gains of a business are “deemed” 
under this‘section to accrue or arise in British India. In other words section 42 (3) 
of the Act applies only where section 42 (1) of the Act would apply. Under section 
4-A (c) (b) it is the income arising in British India that hasto be taken into account 
and profits and gains which are deemed to accrue or arise in British India do not enter 
into the computation. Therefore section 42 (1) and (3) do not override the provisions 
of section 4-A (c) (b) of the Act and for the purposes of the latter section, we have 
only to take into account profits, arising in British India in the year of account 
without recourse to section 42 (1) and a If on such a computation of profits 
and gains, the conclusion is that the company is a resident within the 
meaning of section 4-A (c) (b), then the provisions of section 4 (1) (b) are attracted, 
with the result that the income, profits and gains accruing or arising to the resident 
cither within or without British India are brought into charge. There is no question 
here of any apportionment under section 42 (1) and (3). 
For these reasons our answer to the first of the questions referred to us is that 
section 42 (1) and (3) of the Act have no application to the computation of income 
ing or arising to the company in British India for the purposes of section 4-A 
(c) (b) even if the manufa process of the goods which were sold in British, 
india took place outside British Indi 
The answer to the second question is that the entire profits and gains arising 
to the company in British India should be taken into account for the purpose of 
upplying the test laid down in section 4-A (c) (b), and not merely that part of the 
2rofits which could be attributed to the operations carried on in British India. In 
other words, section 42 (3) of the Act has no application to the computation of 
orofits under section 4-A (e) (b}. - 
All the three questions having been answered against the assessec, the Commis- 
ev) of Income-tax would be entitled to the costs of this reference which we fix 
ut 250. a 


KS. on Reference answered against the assesses, 
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IN THE HIGH COURT: OF JUDICATURE AT MADRAS. `- 
i PRESENT :—MnrR. Justice CHANDRA REDDI. : 
A. P. Abdul Lazeez È : ; <.. Petitioner * 


v. : 
Kandoth Pakker and others .. Respondents. 
-Muhammadan Law— Waif —Muthavalli in management though not a validly constituted muthavally—Appli 
cation for appeintment ef a muthaoalli—Maintainability. =. á See 
A District Court has no jurisdiction to appoint a muthavalli to 2 wakf in an application wher 
there is already one in ds facte management thereof even though without colour of title. “Such s 
relief can be asked only in a suit under section 92, Civil Procedure Code. -. g 


S. Salthuddin v. S. Mlotrinddin, (1947) I.L.R. 26 Pat. 531, Aohammad Yusuf v.Afohammad_A AIR 
1938 Pat. 5 and Nawab Alirza Seda Hasan Khan v. Hakim Mirza Jafar Husain, roa) 219 
Luck. 323 Dia . mALS o ert 


Petition under section 115 of Act V of 1908, prayirig, that the High Court wil) 
be pleased to revise the order of the District Court, Squth Malabar, dated 18th 
September, 1948, ia O.P. No. 10 of 1947.” eer es o 4 

` G. Ramakrishna Aisar and P. Narayanaswami for Petitioner. . 

_N. Sundara Aiyar and I, Govinda Menokt for Respondents. ar 
The Court delivered ‘the following ; Au . 
Jupoment..—The question that arises for determination in this case ig whethe: 

an application filed for the appointn.ent of a Muthavalli when there is already 
one in management of the wakf though not a validly constituted muthavalli is 
sustainable, ‘This question was answered against the petitioner by the District 
Judge of South Malabar. ` i . ae ae 

For a proper understanding of the contentions raised on either side. it is usefu) 
to set out briefly a few facts. One K. P. Mohammad created a wakf by a document 
dated toth May 1935 dedicating a house, a shop and a paramba jn Ponnapi, 
South bar district, the object of the wakfbeing feeding of the poor and othe: 
charitable functions like the chanting of Katham etc. on the anniversary day of 
the founder’s-fathér’s death. Under the deed -he constituted himself as the first 
Muthavalli and appointed his mother to succeed hint as muthavalli in casa she 
survived him and directed that. thereafter his daughter: who. was then a minor 
should become the muthavalli with his wife as her guardian. Itwas also provided 
in the deed that after the death of his existing daughter the female chi ' that 
may be born to him inyfuture in the order of seniority from time to time should 
become the muthavalli.. Sometime. after-the creation of the wakf the fdunder died 
and his mother succeeded him as-muithayalli,and continued in that office, till he 
death in. 1944: It may -þe mentioned here that the founder’s minor ted 
pred s mother. Subsé¢quent to the death of the founder’s mother. he: 
sister who is the second respondent herein assumed the management of the. trust 
and has been‘ continuing evet sitice’as such. It must be‘méntigned here that the 
founder did not poe under the deed for any mode of appointment of muthayalli 
or for any other ine of succession. 5 - Ge ge tel 

‘In January194¥, the petitidner herein who it'thè nephew of the late K. P. 
Mohammad filed an application for the. appointment of a muthavalli alleging 
that on the death of the founder’s mother, the line of succession to the office oj 
muthavalli has become extinct and therefore a vacancy in the office of muthavalli 
had arisen. To that application he_impleaded the second re’pondent, the siste: 
of the founder’s mother, the second ndent’s brother who is the first respondent 
herein, and also the founder’s wife’s brothers and sisters. The application was 
opposed mainly by the second respondent who is also the contesting respondent 
herein, inier alia on the ground that a mere application for the appomtment of a 
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muthavalli dges not lie and that the proper remedy is a suit. She put forward. 
the contention that she was in’ management of the wakf 


agreeably to the presumed intention of the founder and to the wishes of the relations of the . 
founder and gthers interested in the wakf ” : a’ 
and has been functioning as stich ever since, and as she has been administering 
the wakf property as prescribed by the founder, she could not be removed in 
an application. The learned District Judge who heard the petition rejected it 
holding that it is barred by section 92, -Civil Procedure Code and that it was not 
competent for the Court to entertain this summary application. , ; 

In- this petition what is urged by Mr. Ramakrishna Aiyar the learned counsel 
for the petitioner is that the Court erred in assuming that it had no jurisdiction to 
entertain this application merely because there was some person in office with- 
out any-colour of title putting forward a Tight to continue in possession thereof. 
According to him the existence of such a person in office did not make any difference 
for the decision of the question whether there was a vacancy in the office of mutha- 
valli pr not and by virtue of the fact that the n who was in office’ was one 
without any colour of title, the lower Court must have proceeded on the assumption 
that there was a vacabcy in the office of muthavalli. In support of his contention 
that such a matter can be agitated in a mere application and that a suit under 
section 92, Civil Procedure Code is not the only remedy a. e in Mulla’s 
Principles of Mahomedan Law, 12th Edition, at page 180 in the following words 
was cited ; = . 

t Where there is à vacancy iri the office of muthavalli, and there is no question of removing’ an. 
existing trustee, the vacancy may be filled up by an application to the Court. It is not necessary 
to, bring a suit under section g2, Civil ure c; but before making the appointment the 
Court should izsue notices to all persons interested.” R 

is statement of law has been accepted in Abdal Alim Abed v. Abir Jan Bibit and 
EPEA other desisions ; see Muhammad Ali Khan v. Ahmed Ali role pe Mohaméd 
Bhai v. Wasibi?. This position is not disputed by the respondent’s counsel. So 
it is unnecessary for me tó labour this point any further. te i 

The next question that has to be considered by me is whether in a case, where 
there is already a muthavalli in offiee, whether he be a de jure or de facto muthavalli, 
an applicant could avail himself of a remedy by an application, 

It was urged for the-petitioner that a vacancy must be held to have occurred 
when the line of succession to the office of muthavalli has become extinct, despite 
the fact that there war some person in de facto management cf the trust and in support 
of this contention he placed reliance on Bibi Zohra v. Bibi Habibunnessa*. In that case 
what happened was that-on:the death of-the last muthavalli, an application was 
made for the appointement of a muthavalli on the ground that there was a vacancy 
in the office of muthavalli. This application was resisted by ore. . Bibi-Zohra 
claiming to be in actual charge of the trust pro ., It was found that Bibi Zohra 
had not really assumed the office of muthavalli because the interval between the 
death of Zaibunnissa, the last muthavalli, and the date on which an application was 
made by Bibi Zohra for ubstitytion of her name’ in the proceedings started “under 
Act XIV of 1920, was very short, being only -five days, and. there was thus’a 
vacancy in the office of Muthavalli. So this case is not an authority for the prq- 
position advanced by the counsel for the petitioner: -On the other. hand a passago 
otturritig at page 12 of the report „contains: an -answer,-to ‘the ‘contention put 
forward ‘dy, behalf of thé petitigntr: . After referring to the detision in’ Abdul, 

Abed u, Abir Jan Bibit, with. qpproyal the learned, Judges state as follows :— `; e e2. 

“ It was further held thai sub-clauses (a) and (b) of clause (1) of section ga, Giyai Proed Er 

s isjupctive ; ‘that is ta A T to Appoint.a new tee j e 
Se eaa es fhe removal a the gu ioe words,” ir was held, ihat when there ua 
tafancy ind`ńo mutHavalli is othérwite available, the District Judge otay appoint one'on application, 
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but that he cannot do so in that way if the conditions of section g2 (a section which is’ available 
for the removal of a trustee de son tort also) are satisfied.” 


These observations make it clear that it was the view of the learned Judges that when 
there is already a trustee whether de jure or ds son tort, an application for the appointment 
of a muthevall does not lie but that it can only be agitated in a svit under section 
92, Civil Procedure Code and not by an application in summary proceedings. No 
doubt on the facts of that case, the learned Judges eame to the conclusion that there 
was no person in actual management of the trust and as such there was a vacancy 
in the office of muthavalli which could be filled up. But, as already pointed out, the 
discussion indicates that if there was a person holding the office of muthavalli whether 
de jure or de facto the court has no jurisdiction to appoint a muthavalli in 
poe as it is hit by section 92, Civil Procedure Code. It follows that this 
decision does not affard any support to petitioner’s contention. i 
The point whether a District Judge has jurisdiction to entertain an application 
for the appointment of a muthavalli, when there is already one in management 
though not validly appointed, has been considered in a number of decisions in 
other High Courts though it is bare of -authority so faras our High Court is 
concerned. 2 ý p f 
In S. Salihuddin v. S. Mohiuddin, what happened was that the applicants 
claiming to be entlitled to succeed to the office of muthavalli, filed an appli- 
cation for the removal of personsin de facto management ofthe trust and for the 
appointment ofa receiver in their stead. The District Judge allowed the appli- 
cation by removing the muthavalli holding office ds facto appointed a Receiver. 
This order appointing a Receiver was called into question by: the aggrieved parties 
in the High Court on the ground that the District Judge had no jurisdiction to 
make such an order in an application, section 92, of the Civil Procedure Code, being 
a bar to such an application. This contention was upheld by Bench of the Patna 
` High Court which heard the Peak While dealing with the question, the 
learned Judges stated that the District Judge had no jurisdiction in a summary 
ing to remove a ds facto muthavalli from office or to interfere with his posses- 
sion, though he might be no more than a trustee de son tort and that it was only 
when the property was in medio and the office had fallen vacant, the Court had 
power to fill up the vacancy on an application. i 


The next case that was cited before me by Mr. Sundara Aiyar for the res- 
pondent is Nawab Mirza Abul Hasan Khan v. Hakim Mirza Jafar Husain?. In that 
case also the point that arose for consideration was whether the District Judge 
in an application could appoint a muthavalli, on the ground that there was a 
vacancy when actually there were two persons in ds facto ement, though 
not validly appointed. This was answered in the negative by the Bench of 
Chief Court of Oydh at Lucknow.The following observations of the learned Judges 
at page 528 of the report are apposite : i 

“As the last contention there no doubt seems to be some force in it. It seems to us 
that it can be said that section 92, Civil Procedure Code does not shuw that its provisions are exhaustive 
or that beyond a suit of the description prescribed in that section, no other remedy is to a person 
for the purposes mentioned in that section ion. ‘The learned counsel for the applicants before us relies - 
on sub-section 2 of section 92 but what that sub-section provides amounts to no more than this that 
2 suit brought for any specified in sub-section 1 must conform with the provisions of sub-section 
1. The section does not expressly bar applications like those now before us. It seems to us, how- 
ever, that though this is to, section 92 of the Civil Procedure Code bars applications of the kind that 
necessary islature deemed 
it necessary that a suit t for the purposes mentioned in the section be incompetent 
unless brought with the consent in writing of the Advocate-General, they meant to permit a mere 
application to be brought by a private individual without any official sanction whatever for the same 
purpose.” 


Dealing with the contention on behalf of the opposite partiés that they only want 
their appointment as trustees of the wakf in question and do not pray for the removal 
of any trustee, the earned Judges ohacrved thug: 


I, (1947) I.L.R. 26 Pat. 531. ` g (1937) LL.R. 13 Luck. 523. 
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“ Though in their applications the opposite partis did not specifically pray for the removal 
«f the licanis from trusteeship, yet that is y what their purpose was and what the learned 
Civil J ’s order has actually amounted to so far as at least onc of the applicants is conterned.” 

In Mohammad Yusuf v: Mohammad Ayub+, it was held that the removal of a 
amuthavalli cannot be asked for in, summary proceedings, the proper remedy | 
being a suit for such removal. If I may say so with respect, I agree with the rule A 
-of law stated in the rulings quoted above. The principle laid down in all these 
-cases is that the District Court has no jurisdiction to appoint a muthawalli to a wakf 
in an application when there is already one in ds facto management thereof even 
though without any colour of title and that such a relief can be asked only in a 
suit under section 92, Civil Procedure Code. It follows that the order of the learned 
District Judge rejecting the application for the appointment of a muthawalli on 
the ground that section 92, Civil Procedure Code, is a bar when no vacancy has 
-arisen is correct.and ought to be confirmed. I reject this Civil Revision Petition 
and direct the petitioner to pay the costs of the contesting respondent. 


VS. eee Petition dismissed. 
IN THE HIGH. COURT OF JUDICATURE AT MADRAS. 
Present :-—Mk. Jusriog BAsHEER AHMED SAYEED. 


Gurizala Vuddandam .. Petitioner* 
D. 5 
. Juluri Venkatakameswara Rao tg T .. Respondent. 
Transfer of Property Act (IV of 1882), section 55 (1) fe and i Ciitrae Act (IX ef 1872), section 39— 
Agreement to sall—Advance paid—Possession to be tims of registrution—Possession not possible 


to be given—Rescission of St and ily ry era fe e recover. 


When a vendor is not in a position be sold by him 
to the teat the pultthaset wil boned ed a (1) ( rae tn) (Al of ofthe Transfer of Pro 
ct and section 39 of the Indian Contract Act to reacind the the contract and claim the advance 

star bias Bera paid by 


. Panchapakesa Ayyar v. Arunachala Mudalizr, (1992) M.W.N. 122, followed. 
A Damn agreng tO pirehase inmoveable, propetty paid to the gener an advance amount, fhe 


sowner agreeing to receive the balance of consideration from th within two months of 
-the contract and to deliver possession at the time aaa t the on finding that 
the owner was not in a position to give him vacant possession rescinded contract and sued for 
the refund of the advance paid setting up an agreement to deliver vacant pee 

Held : That the fact the vendee did not prove the alleged subsequent ent, would not be 


a ground for the dimmimal of the suit by the purchaser for the recovery of t sum paid by him as 
advance. 

Petition under section 25 of Act IX of 1887, praying that the High Court 
will be pleased to revise the decree of the Court o the Subordinate Judge, Guntur, 
in S. C. S. No. 207 of 1947. n 


V. Rangackari for Petitioner. 

B. V. Ramanarasu for Respondent. 

The Court delivered the following è 

. Joocment.—This Revision Petition arises out of the judgment of the learned 
Subordinate Judge of Guntur in a suit filed by the plaintiff for the recovery of the: 
-advance paid by him to the defendant in respect of a POSSE Poy AONE 
able nroperty. r 

The contract of purchase i is vouched by Exhibit A-1. In that exhibitthe parties 
have agreed on the 24th of uly, 1947, that the defendant should sell the 
to the plaintiff for a sum ae a and that on that date a sum of Rs. 500 


was paid ogee om t defendant agrecing to receive the balance of consi- 
- deration of Rs. 19,800 from the plaintiff within two months from the date of the 








1. ALR. 1938 Pat. 537. d 
* O.R.P. No. 1732 of 1948. BaT A f gth August, 1950. 
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contract and to execute and deliver registered to the plaintiff on appropriate 
stamp paper a sale deed. In and by the terms of the said contract, it was 
further agreed that the defendant shall put the plaintiff in possession of the 
property under sale at the time of the registration of the document. Before the 
period of two months actually elapsed, f.s., on the 17th of September, 1947, the 
plaintiff issued a notice to the defendant stating that the balance of consideration 
was ready and that the defendant might make arrangement for vacating the site 
agreed to be sold and possession may be delivered to the plaintiff. In the said 
notice there were also allegations to the effect that the ddm had ‘agreed to 

the site vacant and ready for delivery after removal of the thatched houses 
and huts constructed on the said site. It was further alleged in that notice that 
on the plaintiff having approached the defendant some time before the issue of 
the notice in question, the defendant had told the plaintiff that it was not immedi- 
ately possible tor him to deliver possession of the properties, that the people who- 
. were in occupation of the huts did not appear to vacate them. To this notice a 
reply was sent by the defendant repudiating all the allegations contained in the 
said notice. Thereupon the plaintiff filed the suit to recover the advance paid. 
by him as also the sum of Rs. 400 as and by way of damages. 


_ In regard to the claim-~ef damages there was no proof that the plaintiff had 
actually suffered any damage at all and there is no finding of the learned Subordinate 
Judge on that point. No question therefore arises in this Revision Petition as to- 
whether the plaintiff was or was-not entitled to any damages. 


The real point that arises for consideration is, as to whether the plaintiff was. 
entitled to rescind the contract of purchase by him of the defendant’s land when 
he found that the defendant was not in a position to deliver vacant possession of 
the site contracted to be sold. It will be seen from the judgment of the learned 
Subordinate Judge that this point has not been adverted to at all in his judgment.. 
On the other hand, the learned Subordinate Judge has heard evidence of two 
witnesses on behalf of the plaintiff and one witness on behalf of the defendant on 
the point as to whether there was any subsequent ent to deliver vacant 
possession. a ara gh witnesses spoke to the fact that there was an agreement 
subsequent to ibit A, to the effect that the defendant should vacate the tenants 
on the land agreed to be sold and deliver vacant possession. As against this there 
was the evidence of D. W. 1 to the effect that the plaintiff himself had agreed to 
vacate the tenants and take possession. The learned Subordinate Judge did not 
beli¢ve the subsequent agreement set up by the plaintiff and he did not believe- 
the evidence of the plaintiff’s witnesses in that behalf. He was inclined more to 
believe the evidence of the defendant. and belitving the evidence of the defendant, 
which, in his opinion, was more probable, he dismissed the suit. 

It has to be observed, however, that the learned Subordinate Judge has not 
approached the real issue in the case in the proper light. He has not devoted any 
attention to the import of section 55 of the Transfer of Property Act, which is to 
the effect that in the absence of a contract to the contrary the buyer and seller of" 
. immoveable property ively. are subject to the liabilities and rights men- 

tioned in the rules next following, or such of them as are applicable to the proper- 
:ties sold. One of the rules, which is numbered as clause (1) (f), is that the seller is. 
bound to give, on being so required by the buyer or such person as he directs, such 
ion of the property as its nature admits. This section imposes a statutory 

fia a ee oe oe ee OP a such posses- 
sion of the pro as its nature admits and this liability is to be discharged by 
the vendor in the absence of any contract to the con . A perusal of the agree- 
ment entered into between the parties, namely, Exhibit A-1, would show that there 
has been no agreement to the contrary in this case. Exhibit A.-1 merely recites 
that there should be possession delivered at the time of the registration of the docu- 
ment and that the balance of the sale price should be received simultancously. 
The learned Subordinate Judge ou to have appreciated the fact that even though 
the specific agreement set up by plaintiff with regard to the delivery of vacant- 
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possession subsequent to this contract was not true and the evidence in respect 
thereof could not be accepted, still there was a statutory liability imposed upon 
the defendant to give vacant ion to the buyer. That of the case has 
not been touched at all by the learned Subordinate Judge. On the facts, as revealed. 
by the evidence, it is obvious that irrespective of any subsequent agreement which 
has been set up by the buyer, namely, the plaintiff, as against the defendant, and 
irrespective of the fact whether the plaintiff was able to prove or not this agreement 
still his right to possession of the property and, such possession as tht property 
admits of, could not be disputed, and this obligation the defendant was in any 
event bound to discharge. In the present case the plaintiff has, within the time 
stipulated for the payment of the balance of the sale price, demanded that the 
defendant should arrange to deliver vacant possession and the defendant was boun® 
to satisfy the plaintiff on that point. Instead of doing so, he made it clearly intelligible 
to the plaintiff that he was not in a position to deliver vacant posseasion. The 
uestion then arises, as to whether in the circumstances created by the defendant, 
the plaintiff was entitled to a rescission of the contract and ask for a refund of the 
amount paid to him. This is exactly what the plaintiff has done at an earlier 
stage before filing the suit. He has told the defendant that inasmuch as he was 
not in a position to deliver vacant possession, it was but proper on his part to refund 
the amount which he had received by way of advance. This, the defendant 
has not acceded to. In Panchapakesa Aiyar v. Arunachala Mudaliar1, Madhavan 
Nair and Jackson, JJ., have held that if the buyer has legitimate expectation of 
vacant possession if such possession is not forthcoming then the buyer is entitled 
to rescind the contract. On the question as to when or at what stage the non- 
fulfilment of that tation of vacant ion arises to justify the rescinding 
of the contract, the learned Judges have held that section 55, clause (1) (f) of the 
Transfer of Property Act is silent as to when the obligation to give possession becomes 
enforceable and that in these buying and selling transactions it would be difficult 
for the law to lay down the exact point of time. They have stated further that 
in such cases mere suspicion that possession will not be forthcoming will not be 
enough and that a cannot insist that one action shall precede another in 
time merely goat ppens to be suspicious. They hold that if the plaintiff 
knows and can prove that he will not get immediate possession, that if under his 
contract he is entitled to immediate possession, he may, under section 39 of the 
Contract Act, put an end to the contract even before he has completed the purchase by 
paying the full consideration. They have also further said that if section 55 of 
. the Transfer of Property Act be read as a whole, there is no warrant for taking 
buyer and seller to mean those who have actually completed a sale. Those in the 
course of the transacting a sale are also contemplated by the said section. Therefore, 
in the course of a transaction a buyer who tan prove that a seller is disabled from 
performing his promise in entirety, is justified in putting an end to that contract. 
On a consideration of the facts in the present cate, I-am of opinion that the 
facts in the report cited above do apply in their entirety to the present case, and 
the decision is good authority to hold that when the vendor is not in a position to 
give possession of the property agreed to be sold by him to the purchaser, the 
purchaser will be entitled by virtue of section 55, sub-clause (1) (f) of the Transfer 
of Property Act and section 39 of the Indian Contract Act to rescind the contract 
and claim the advance that has been paid to him. 


In this case what has been paid to the defendant is not earnest money. As 

the terms of the contract, it is only advance though in the’ plaint the plaintiff 
Pas loosely used the word earnest money. There is, therefore, no warrant to say 
that it being earnest moncy it could be forfeited for non-performance. Again, 
even if this aspect of the case has not been dealt with by the learned Subordinate 
Judes, the fact is that according to the contract it is an advance paid to the vendor 
by the intending purchaser, and that amount being part and parcel of the sale 
price itself, cannot be retained by the defendant who has failed to give possession. 
REC SS aa 
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of the property to the plaintiff. It may be that the defendant is entitled to sue 
for specific performance of the contract. But I do not want to say anything on 
that aspect of the case in this petition. The rights of the parties in that regard 
will be left open. In the circumstances, I think that the learned Subordinate 
Judge is not right in having dismissed the suit on the mere ground that the plaintiff 
did not prove the subsequent agreement which he set up in respect of the defendant 
having agreed to deliver vacant possession after the original agreement, Exhibit A-1 
had been:entered into. This Revision Petition has therefore to be allowed. The 
plaintiff will be entitled to recover the sum of Rs. 500 paid by him to the defendant, - 
together with cost and interest at 6 per cent. per annum, The respondent will 
pay the costs of the petitioner in this petition. 


AKG nae Patition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice CHANDRA REDDI. 
Hari Rowjee Gore Sastri t+ Pettttone* 


m v. ` . 
The Malabar District Board, Kozhikode, by its Special Officer .. Respondent. 
Madras Buildings (Lease and Rent Act (XV , section 4—Fixi ir rent—Date 
from which it takes A, of poles gia fer Bill eN ie era han matter. 
The jurisdiction of the Rent Controller or the appellate authority b only to declare the fair 


zent pertaining to a building; the landlord could claim the fair rent on the basis of that order from a 
date to which he is entitled under the Act, i.s., the date of the filing of the application for fixing of fair 
rent. . : i 


Subba Rao v. Dæji Govind), (1950) 1 M.L.J. 551, relied on. 


Whero the landlord applied to the Rent Controller on 20th M: 1947, for fixing of fair 
rent and on tbe Rent Controller fixing the fair rent the landlord claimed that it should effect 
from the date of the coming into force of the Act, i.s., on 1st October, 1946, 


Held . That the order of the Rent Controller takes effect from the date on which the application 
was presented. Consequently the landlord will be entitled to an enhanced rent from the date of the 
application. , : 

Petition under section 25 of Act IX of 1887 praying that the High Court 
-will be pleased to revise the decree of the Court of SmallyCauses, Kozhikode, in 
5S. C. S No. 138 of 1947. 


K. P. Ramakrishna Atyar for Petitioner. . j 
The Advocate-General (K. Kuttikriskna Menon) for Respondent. 
The Court delivered the following 


Jovewenr.—The plaintiff in S. C. S. No, 138 of 1947 has filed this petition 
in revision against the decree and judgment of the District Munsiff of Calicut. 
This petition arises out of a suit filed by the plaintiff for recovery of a sum of 
Rs. 129-8-0 being the arrears of rent at enhanced rate from 1st October, 1946, to 
and July, «1947. ‘The plaintiff, who is the owner of two buildings in Calicut, let 
them out to the District Board at a rental of Rs. 15 and Rs. 25 each. After the 
Madras Buildings (Lease and Rent Control) Act av of 1946) came into force, 
he claimed enhanced rent at the rate of Rs. 20 and Rs. 34 respectively from the 
District: Board. The respondent-District Board replied that they could not of 
their own accord agree to pay enhanced rate, but that if he so chose, he could 
move the Rent Controller for fixing the fair rent. Thereupon the plaintiff filed 
an application before the Rent Controller for fixing fair rents at the rate claimed 
by him, namely, Rs. 20 and Rs. 24 from ist October, 1946, the date on which 

- the Act came into force. The answer given to that claim by the defendant was 
that they were agreeable to pay any enhanced rent that the Rent Controller might 
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fix. The Rent Controller passed an order on 8th July, 1947, fixing the fair rent - 
as Claimed by the plaintiff. 


Subsequent to this order, the plaintiff-petitioner called upon the respondent- 
District Board by notice on 6th September, 1947, to pay the rent at the enhanced 
rate from 1st October, 1946, to which the District Board’s reply was that the plaintiff 
was not entitled to the enhanced rate from mt October, 1946, but only from the 
date on which the order was passed by the Rent Controller fixing the fair rent. 
Thereupon the plaintiff filed the present suit which has given rise to this petition 
claiming enhanced rent from ist October, 1946, to 8th July, 1947. The suit was 
contested by the District Board on the ground that the plaint was not entitled 
to enhanced rent from the date on which the Act came into force, but only from 
the date of the crder fixing the fair rent. The trial Court, upholding the contention. 
raised by the defendant, dismissed the suit. Hence the present Revision Petition. 


In this petition it is contended by Mr. Ramakrishna Aiyar, the learned counsel 
for the petitioner, that the landlord is entitled to rent at the enhanced rate from 
the date of this petition. On the other hand, it is urged for the respondent, that 
the rent; fixed under the contract, should be deemed to be in force until it is varied 
by an order of the Court, and, therefore, the plaintiff-petitioner would be entitled 
to enhanced rent only from the date on which the existing rent was varied by the 
order of the Rent Controller. I think the contention of the petitioner must prevail. 


It was laid down in C. M. P. No. 8658 of 1949 by the learned Chief Justice 
and Viswanatha Sastri, J., that: 

“ Where the fair rent fixed under section 4 of Madras Act XV of 1946 is in excess of the rent 

which was being paid before such date, the landlord cannot caim ihe differences om an date 
anterior to the date of filing the application under section 4, which, in this case, was the gth 
October, 1947.” 
(See also the decision in Rajammal v. Ths Chief Judge, Court of Small Causas, Madras) ,+ 
The effect of these decisions is that a landlord who files an application for fixing . 
a fair rent is entitled to an enhanced rent from the date of his filing the application 
under section 4 of Madras Act XV of 1946. 


It was next contended by the learned counsel for the respondent that, in 
any event, the plaintiff cannot claim a higher rate of rent from the date anterior 
to 8th July, 1947, for the reason that though the plaint contained a prayer that 
the enhanced rent should be granted from ist October, 1946, the order fixing the 
fair rent did not indicate the date from which the plaintiff was entitled to the 
enhanced rate and, therefore, the prayer for enhanced rent from 1st October, 1946, 
must be deemed to have been rejected. I find great difficulty in accepting . 
this argument. Under section 4 of Act XV of 1946, the Rent Controller 
could only fix the fair rent and he has no jurisdiction to‘fix the date from which 
his order could have effect. To this effect is the decision of the learned Chief 
Justise and Somasundaram, J.. in Subba Rao v. Deviji Govindji*. It is observed. 
by the learned Judges th - 3 

et lication under section 4 of the Act, the only jurisdiction which the appellate authori 

and Heei troller have is to fic the fair ee es rights accrue to the landlord and the 
tenant is not within their provincé on an application under section 4.” 
It follows from this decision that the jurisdiction of the Rent Controller or the 
appellate authority being only to declare the fair rent in respect of a particular 
building, the landlord could claim the fair rent on the basis of that order from a 
date to which he is entitled under the Act, 1.6., from the date of his filing the appli-. 
cation. ` 


On the decisions referred to above, I must hold that the order of the Rent 
Controller takes effect from the date on which the application was presented. 
Consequently, plaintiff will have a decree for enhanced rent from goth March, 
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1947, to 8th July, 1947, at the rate fixed by the Controller by his order dated 8th 

July, 1947. e decree of the trial Court is accordingly modified and the petition 
is accepted to that extent. In the circumstances of the case I make no order as 
to costs. Each party will bear his own costs throughout. 


K.C. — Decree modified. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mkr. Justice GOVINDA MENON AND MR. Justice BASHEER AMED 
SAYEED. - i : 


Kosaraju Thirupathirayudu and others .. Appellanis* 


D. ' 
Kosaraju Venkatasubbayya and others .. Respondents. 
Arbitration Act (X of 1940), section 5—Apblicability— Further reference—— Ons of the points in dis 
sattlod by partirs Dats of as vais? to take nots of such istilimsai, ' huie 
A reference was made to an arbitrator of various points in dispute between the parties and 
uently a “‘ further reference ” was made with to one of the points in dispute that it was 
settled by the parties. The arbitrator did not accept the later reference and passed an award which 
was sct aside by the lower Court. 
Held, (i) the later reference could not be treated as a revocation of the earlier one and 5 of 
the Arbitration Act cannot be called in aid to invalidate it. 


(ii) When one of the points in dispute among the parties referred to the arbitrator ‘is settled 
among themselves and brought to the notice of the arliitrator he must make a note of the same and the 
tenia] to do so would amount to improper conduct. 


Case-law discussed. 


Appeals against the orders of the Court of the Additional Subordinate Judge, 
Tenali, dated Oth August, 1947, in O. P. Nos. 28 and 40 of 1946, respectively. 
M. S. Ramachandra Rao for Appellants. 
K. Kotayya, Y. G. Krishnamurthi and G. Venkatarama Sastri for Respondents. 
The Judgment of the Court was delivered by 
Govinda Menon, F.—By an agreement, Exhibit A-1, dated goth September, 
1945, six persons referred the disputes between them to an arbitrator and in 
that document various points in dispute have been recited which the arbitrator 
had to decide and pass an award. One of the points was with regard to the cash 
in the possession of one of the executants by name Venkatasubbiah, who was the 
second executant of Exhibit A-1. Subsequently, on 7th October 1945, there was 
another document styled ‘“‘an agreement of further erence,” Exhibit A-2 by which 
. it was stated that if Venkatasubbiah were to pay Rs. 10,000 in the manner mentioned 
in that document into the hands of the arbitrator in order that the same may be 
paid over to the other partners in full satisfaction, he should not thereafter have 
any concern in respect of the profits or losses of the mill and that the others will have 
nothing to do with the cash balances then with him. The arbitrator, after an 
elaborate consideration, was of opinion that Exhibit A-2 the further document of refe- 
rence, was the result of fraud, and did not act uponit. On the evidence the arbitrator 
found that Venkatasubbiah was liable to pay a sum of Rs. 25,000 to the other 
pee for the sums appropriated by him and which he had no authority to do. 
ereafter, under section 33 of the Indian Arbitration Act, VWenkatasubbiah filed 
a petition to the Subordinate Judge to set aside the award and the learned Judge 
has found that the arbitrator had no jurisdiction not to abide by the terms of the 
further agreement and held that the award was not binding upon Venkatasubbiah. 
This appeal is by the ieved parties praying thatthe award should be restored 
after the decision of the Sabora Judge is set aside. 


_ Mr. Ramachandra Rao for the appellants raises two points, the first of them 
being that under section 5 of the Indian Arbitration Act it is not open to the parties 
when once an agreement of reference has been made and accepted by the arbitra- 


* A A.O. Nos. 58 and 59 of 1948. 3 11th July, 1950. 
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tor, to revoke the same except with the leave of the Court unless a contrary intention 
-was expressed in the arbitration agreement itself. It is plain that Exhibit A-1 
does not contain any such intention to revoke it. Therefore the learned advocate 
‘contends that the subsequent document Exhibit A-2 should be construed as one 
revoking the earlier one and as such invalid. We are not satisfied that the further- 
terms of the reference can be construed as one revoking the earlier agreement. 
All that the subsequent document says is that with regard to one of the points in 
-dispute between the parties there is an agreement the arbitrator has to take 
note of that. By that agreement if Venkatasubbial pays Rs. 10,000 he is complete- 
ly absolved from all liability so far as the profits and losses of the rice mill are 
-concerned.~ In our opinion it cannot be said that the provisions of section 5 of 
the Indian Arbitration Act can be called in aid to invalidate the second document. 


The next point on which Mr. Ramachandra Rao relies is that on a true and 
proper construction of Exhibit A-2 it should be held that the Rs. 10,000 mentioned 
therein is only the liquidated amount which Venkatasubbiah had in his possession 
at the time the reference was made, though it is stated in the accounts that he had 
only a sum of Rs. 45 and odd. According to the learned advocate Exhibit A-2 
ccrystallices and fixes the amount that was with Venkatasubbiah and it is only 
that portion of the dispute between the parties that the arbitrator need not there- 
after go into. We are not satisfied that that is a proper construction, Aswe have 
already stated, all the rights and liabilities in the rice mill have been settled so 
far as Venkatasubbiah was concerned by the payment of the sum of Rs. 10,000. 
If that were so, the question arises as fe alee such an agreement between the 
parties ing an arbitration should be taken note of by the arbitrator. In 
Makund Ram Sukal v. Saliquram Sukal’, the Privy Council has observed that the parties 
to an arbitration can waive one of the points in dispute that have arisen between 
them leaving only the other points,for decision by the arbitrator. Their Lordships 
observe as follows : 

“ If the arbitrators had done this by their own authority only, the cases referred to by Mr. Finlay 
might have been applicable, but it was competent to the parties, when they were before the arbi- 
trators to agree to the division being made by steps, and that each division should be final. Itwasa 
convenient plan and it was for their interest to adoptit. They might waive the condition that 
a complete partition must be made of the whole of the property. The ground upon which an 
award which does not dispose of all the matters referred bes been held to be invalid appears to bo 
that there is an umplied condition that it shall do so.” : 


This decision has been followed in Jnanendra Nath Bagchi v. Sureschandra Roy*. ‘There 
is also authority for this position in the case reported in Lawrence and others v. The 
Bristol and North Somsrset Railway Co.” Following these authorities, we are of opinion 
that what Exhibit A-2 contemplated is that one of the points in dispute between 
the parties and which had been referred to the arbitrator for settlement has been 
settled among themselves and the arbitrator is requested to take note of that - 
ment and incorporate that agreement in the award. The arbitrator would be 

ilty of misconduct if he fails to incorporate such an agreed solution of the point 
in dispute between the parties. We are of opinion that the learned Subordinate 
_Judge was right in allowing the application. The award itself says that Venkata- 
subbiah has paid the Rs. 10,000 into the hands of the arbitrator and in such circum- 
stances it is unnecessary to remit the case back to the arbitrator for passing a proper 
award. It is not open to Venkatasubbiah in view of our decision to claim any 
portion of this Rs. 10,000 back at all. The appeal therefore fails and is dismissed 
with costs of the first respondent. 


The memo. of cross-objections filed by the respondent relates to the learned 
_Judge’s discretion in awarding only Rs. 5 as costs to the successful party. We are 
not satisfied that there are any legal principles on which this discretion exercised 
by the learned Judgecan beinterfered with. In such circumstances, the memo- 
‘randum of cross-objections fails and is dismissed but without any order as to costs. 


I. Geet E 21 LA. 47: IL.R. 1 Cal. , 2. Gn EER 6 Pat. 536 at 563. 
390 at Goo (P.C). 3. 16 L.T.R. 326. 
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G. M. A. No. 59 of 1948: In view of our decision in C. M. A. No. 58 of 1948 
this appeal does not arise for consideration and hence is dismissed. In the cir- 
cumstances we make no order as to costs. 


Appeals and memorandum of 
V. P. S. i —— objections dismissed. 


IN THE HIGH COURT OF JUDICATURE OF MADRAS. 
PRESENT :—Mr. JusTigzg PANGHAPAKESA AYYAR. 


`~ 


Nanduri Saradamba .. Appellani* 
D. , s 
Konala Gayaramma and another .. Respondents. 
Exveution—Mortgage decres—Adjustment afler passing of preliminary decree, but before final decree- 
pleaded by j tor—Whether can bu enquited into—Cimil Procedure Code, O 21, rule g0— 


Judgmeni-dsbtor ordered to furnish security —Grounds for rejection of secuniiy qfered. 

A judgment-debtor filed an execution application torecord an agreement with the decree-holde™ 
alleged to ve bean entered into after the passing of tlie preliininaiy decree and before the final deerer 
was passed that the decree-holder would not have the final decree passed and would accept a lesser 
sum ın full quittance of the decree debt. The lower courts refused to enquire into the petition. 

Held, that the agreement was rightly refused to be gone into as this question was not raised by- 
the judgment-debtor when the final decree was passed of which the judgment-debtor had full notice. 

In an application filed to set aside the sale the judgment-debtor was ordered to furnjsh security. 
Tho security offered was subject to an encumbrance in favour of the decree-holder, but even 
that into account was sufficienc to satisfy the decree-holder’s debt for which the property was 
brought to sale. The lower Court rejected the security offered and ordered cash security. 

Held, the grounds of rejection by a Court must be judicial grounds and as the security offered 
was ample the order of the lower Court cannot be sustained. 

Appeal against the order of the District ‘Gourt, West Godavari, dated 28th 
December, 1946, in G. M. A. No. 41 of 1946, preferred against the order of the Court 
of the District Munsiff, Tanuku, in C. F. R. No. 4360 of 1946, in O. S. No. 153 
of 1940, etc.s 


T. Satyanarayana for Appellant. 
O. Chinnappa Reddi for Respondents. 


` The Court delivered the following - 


Jopomentr.—Fhese are all connected. matters and present a story of tangled. 
and chronic litigation. The facts in a nut-shell are these. Saradambal is the 
judgment-debtor in O. S. No. 153 of 1940, a mortgage suit.’ The preliminary 
decree in the suit was against her and in favour of Gavaramma, the decree- 
holder, for more than Rs. 3,400 on 28th August, 1941. The final decree was passed 
on 16th February, 1945. The sum due by the judgment-debtor at the time of 
the sale, on rith , 1946, of 2 acres 40 cents, out of the pace nope properties. 
amounting to 6 acres 16 cents. was about 45250, according to counsel, and 
Rs. 4,500, according to the decree-holder’s counsel. The 2 acres 40 cents were, 
admittedly, sold on 11th March, 1946, for Rs. 4,150, leaving only a sum of Rs. 100 
as balance, according to the judgment-debtor, and a sum of Rs. 300 or Rs. 350 
as balance, according to the decree-holder. The judgment-debtor alleged that there 
was an agreement entered into with her by the decree-holder some time in March, 
1944—the exact date isnot given—agreeing fo take Rs. 2,700 in full quit and allowing 
her to pay the amount before the end`of April, 1946, and promising that the final 
decree proceedings and execution would not be taken out till the end of April, 
1946. But the said agreement, according to her, was broken by the decree-holder, 
when she got a final dercree, behind her back, on 16th February, 1945, and took 
out execution and brought her properties to sale on 11th March, 1946. One 
curious thing here is that the agreement itself was not produced in Court by the 
judgment-debtor and that not one pie was paid actually by her before the end of 


"A. A.A.O. Nos. 78 of 1947 and 102 of 1948 and 18th August, 1950. 
C.R.P. Nos, 672 of 1947 and 241 of 1949. 23 
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April, 1946, to the decree-holder or deposited into Court, though it is alleged that. 
the judgment-debtor once tried to take Rs. 1,500 to the decree-Holder but without. 


succeeding in making her accept that sum, t is more, the judgment-debtor’s-- 


attempt to get the final decree (alleged to have been.passed without notice to her). 
set aside collapsed and the final decree became Space ten months before the 
filing of E. A. No. 4 of Agee to record the alleged arrangement, of March 1944. 
The judgment-debtor tried 1 

this alleged agreement after execution was taken out regarding the final decree ; 
but both the lower Courts held that there was no merit in the application and that. 
such an application was not maintainable after the passing of the final decree and 
the knowledge of the final decree by the judgment-debtor months before. C. M- 
S.A. No. 102 of 1948, is filed against the order of the lower appellate Court confirming 
the first Court’s order refusing to go into this alleged agreement. 


Mr. Satyanarayana, the learned counsel for the judgment-debtor, relied on 
the Full Bench ruli in Chidambaram Chettiar v. Krishna Vatkiar1,’ and Adappa 
Papamma v. Dhanba Ve 2, and argued that such an agreement should be enquired 
into even during the execution proceedings, despite the passing of a decree. But 
the question really is not that. The question is whether this agreement deserved 
to be enquired into in the circumstances of this case, where the judgment-debtor 
knew about the final decree preoceedings and did not raise the question then. 
I am of opinion that this agreement was righily refused to be gone into by both 
the Courts below in view of this and the ruling of the Privy Council in Madar 
Theatres v. Dinshaw and Co.*, though but for it, it might be technically maintainable. 
The all agreement is of uncertain but ancient date. The time fixed for payment 
of the alleged Rs. 2,700 in full satisfaction has also elapsed without a pie being 
paid. Four years have gone by, and nothing has been paid. So, there is no 
question of recording any agreement, compromise or satisfaction in the execution 
petition proceedings. The agreement itself was not produced in the Courts below. 
The final decree was passed after sufficient service, and therefore will be binding 
on the judgment-debtor, all whose attempts to get it set aside proved futile. In these 
circumstances no useful purpose of any kind would have been served by the lower 
Courts’ going into this all stale agreement of March, 1944, even if it was 
open to them to do so which I doubt. I, therefore, dismiss C. M. S. A. No. 102 
of 1948 with costs. ; 


Leave refused. 


Now I come to the other three matters. “The facts relating to these may be 
briefly stated. The judgment-debtor filed a petition under Order 21, rule go, 
Civil Procedure Code on 8th April; 1946, for setting aside the sale of the 2 acres 
40 cents. of the mortgaged properties held on 11th h, 1946, relying on various 
grounds, She was asked to furnish sufficient immoveable property security or 
cash security, and she offered 2 acres g1 cents out of the unsold mortgaged lands 
stating that they would be worth seven thousands even after deducting the Rs. 100 
due to the decree-holder. An amin of the first Court valued these 2 acres gI cents 
at Rs. 7,000 and certified that the only encumbrance on these lands was the sum. 


‘due to the decree-holder which is admitted by the decree-holder’s counsel before - 


me to have been only Rs. 300 or Rs. 350 at the time the security was offered. 
Even supposing that these 2 acres gi cents were only worth at the same rate as 
2 acres 40 cents, sold on 11th March, 1946, it being admitted that these lands 
are at least of equal value with the lands sold, their value would be nearly Rs. 5,000, 
and deducting the Rs. 300 or Rs. 350 due to the decree-holder, they would be 
worth more Rs. 4,500, and should have sufficed as ample security. But, 
somchow, the first Court considered that the properties mortgaged to the decree- 
holder should not be offered as security, and that cash security should have been. 
given, though I see no distinction in principle between the properties mortgaged. 


I> (1916) 32 M.L.J. 1g : I.L.R. 40 Mad. 293. + (1945) 2 M.L.J. 367 : L.R. 72 I.A. 277 = 
R. ER & MLL. J. 451: I.L.R. 58 Mad. 994. LËR. 2948) a 461 pa con't a 
102 





in both the lower Courts to get an tnquiry made into- i 
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to the decree-holder and properties mortgaged to others, in the matter of security, 
and though in this case there was no doubt that the properties offered as security 
“were more than ample to serve as security for this petition under Order 21, rule go, 
of the Code, but no cash security was really necessary. Every order rejecting 
security has, of course, to be based on sound judicial grounds. Nor was even time 
iven for furnishing cash security after this ample security was rejected offhand. 
t is even more curious is that the first Court confirmed the sale on 16th April, 
1946, even before rejecting the security, nay, even. before the Amin’s repart 
re ing the test was received on fis Y, 1946. It rejected the security 
‘only on 5th July, 1946. C.R. P. No. 672 of 1947 and G. M. S. A. No. 78 of 1947 
have been filed against the order rejecting the unregistered petition under Order 21, 
rule’ go Civil Procedure Code without any enquiry, after rejecting the security 
on 5th July, 1946. The C. R. P. and C. M. S. A. have both been filed by way 
of abundant caution owing to the doubt as to which of them would be maintainable 
in the circumstances. C. R. P. No. 241 of 1949 has been filed against the order 
of the District Judge, West Godavari, dismissing A. S. No. 338 of 1946 confirming 
the first Court’s order dated 6th July, 1946, confirming the sale without enquiring 
into the petition under Order 21, rule go, Civil Procedure Code filed long before 
the confirmation. 


After hearing the learned counsel for the judgment-debtor and the learned 
counsel for the decree-holder, I have no doubt whatever that the first Court should 
have accepted the security of 2 acres g1 cents tendered by the judgment-debtor and 
gone into the petition under Order 21, rule go, Civil Procedure Code, and decided it 
-on the merits, and deferred the confirmation of the sale held on 11th March, 194.6, 
till such decision. After all, a Court of justice, equity and good conscience, (every 
Court in the Indian Republic is that) should not stand on mere technicalities, 
-especially when these technicalities are also no real bar, a8 here. As a Court of 
equity, the first Court could and should have tempered the rigour of law, and rendered 
Justice by accepting the ample security tendered, and numbering the petition under 
Order 21, rule go, Civil Poche Code and deciding it on merits. Mr. Satya- 
narayana urged that the judgment-debtor was a helpless and ignorant woman and so 
deserved some more consideration than the usual run of litigants. This is not allo- 
wable under the law, which looks not to caste, creed, colour, class, sex or country, 
though it is well known that, sometimes our Courts view minors, women, temples, 
trusts etc., with a little extra indulgence. But, here, no extra indulgence was 
required, The judgment-debtor was entitled as of right under the law to have her 
security accepted and to have her petition numbered and enquired into. 


In the result, I set aside the orders of both the Courts below, dismissing the 
Petition, filed by the judgment-debtor under Order 21, rule go, Civil Procedure 
Code and direct the District Munsiff of Tanku to take the petition under Order 21, 
rule go, Civil Procedure Code, on his file, after accepting the security of 2 acres 
91 cents tendered and taking a bond in the proper form, and to proceed with it 
-and dispose of it according to law. The confirmation of the sale held on 11th March, 
1946, is also set aside, and the confirmation will await the disposal of the petition 
under Order 21, rule go, Civil Procedure Code. In the circumstances, there will- 
be no orders as to costs in these three matters. 


Leave refused in C. M. S. A. No. 78 of 1947. 


V. P'S. . C. M. S. A. No. 102 of 1948, dismissed. 
. C. R. P. No. 672 0 1947, C. R. P. 
No. 241 of 1949 and C. M. S. A. No. 
78 of 1947, allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice RAGHAVA Rao anb Mr. Justice KRIHNASWAMI 
Nayupv. 


Sree Kalahasteeswaraswami Varu Devasthanam -. Appellani* - 
D. 
Mareedu Adinarayana and others .. Respondents, 
Practice—Laane to appeal to Supreme Coxrt—Separate application —Necessity—(Question whether the Pro- 
vincial Insolvency (Amendment) Act of 1948 is wlira vires the Dominion Legulature—Leave to appeal to 
the Supreme Couri—If can be granted, 
It was agreed that there need be no separate petition for leave to appeal to the Supreme Court. 


The question whether the Provincial Insolvency (Amendment) Act XXV of 1948 is ultra vires 
the Dominion Legislature insolves a substantial question of law as to the interpretation of the Consti- 
tution and leave to appeal to the Supreme Court can be granted. 

Appeal against the decrees of the Subordinate Judge, Masulipatam dated 
22nd ber, 1946. 


C. A. Vatdhyalingam, K. Ramachandra Rao and T. Venkatadri for Appellant. 
M. Appa Rao for Respondents. f s 


The Judgment of the Court was delivered by 


hava Rao, J.—In this appeal by defendant 2, in a suit for partition by 
the undivided sons of defendant 1, the point taken for the appellant is that the 
person under whom he claims as devisee—one C. Seetharamanjaneyulu—acquired, 
at the sale by the Official Receiver in the insolvency of defendant 1, not merely 
the interest of the insolvent in the joint family estate as would be the case under 
the Full Bench ruling of this Court in Ramasosirulu v. Balakrishna Rao}, but also 
the interest of the sons, the plaintiffs as well, by reason of Act XXV of 1948, which 
as pointed out in the ruling of this Court in Ammanna v. Ramakrishna’, altered 
the law as laid down by the Full Bench and altered with retrospective effect. The 
point so taken has not been, as indeed it could not be resisted by the learned advo- 
cate for the respondents 1 and 2. A question of ultra vires in relation to Act XXV 
of 1948, was raised recently before another Bench of this Court (Subba Rao and 
Panchapakesa Ayyar, JJ.) in A. S. No. 473 of 1946 which was decided adversely 
to the contention that It was ultra vires the Legislature. Mr. Ramachandra Rao 
for the contesting respondents urges that that point may also be noted as one raised 
by him before us. He further asks that we may grant him leave to appeal to the 
Supreme Court. We accordingly note the point of ultra vires that he has raised, 
but shall take up this matter for consideration tomorrow on the question whether 
leave to appeal can be granted by us even now or only by means of a separate peti- 
ton. ; 


This appeal is accordingly allowed but in the circumstances without costs. 

The memorandum of objections shall stand dismissed with costs. 

(This appeal having been set down this day for orders, the Court made the 
following order) : 


hava Rao, 7.—We have heard arguments on the question whether we are 

to ify that the present case involves a substantial question of law as to the inter- 

retation of the Constitution. It is pointed out to us that a certificate was granted 

y another Bench of this Court, before which the question of ultra vires of Act XXV 
of 1948 was raised. : 





* Appeal No. 996 of 1947. and February, 1950. 
1. (1942) 2 M.L-J. 457: I.L.R. 1943 Mad. 2. (1949) 1 M.L.J. 249: I.L.R. (1949) Mads 
83 (F.B.). 904. i 


818. THE MADRAS LAW JOURNAL REPORTS. [195% 


It is that there need be no separate petition for the certificate now 
sought. e accordingly certify that the case involves a substantial question of 
law as to the interpretation of the Constitution, namely, whether Act of 1948 
is ultra vires the Dominion Legislature which passed it. 


V. S. Appeal allowed. Leave to appeal granied. 


[FULL BENOH.] l 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. P. V. RAJAMANNAR, Chief Justice, Mr. Justicg SATYANARAYANA. 
Rao, Mr. Justice PANOHAPAGESA SASTRY, Mr. JUSTICE VISWANATHA SASTRI AND» 
Mr. JUSTICE SOMASUNDARAM. 


Muruga Mudaliar (deceased) and others .. Appellants* 
$ 


Subba Reddiar .. Respondent. 


Registration Act (XVI of 1908), section 49—Unragistered agreement of lease required to be registered— 
If can be used as endencs of the agreement in a suit for damages for its breach. 

Hald by ths Full Bench (Panchapagesa Sastri, J. Contra). An agreement of lease in writing required 
to be registered but unregistered may be used as evidence of the agreement in a suit for damages for 
its broach, 


~ Rajanf Venkatagiri v. Narayana Reddi, (1 M.L.J. 198 : I.L.R. 17 Mad. 456 (F.B.)—Approved. 
Pome eei Muthiah Serom, (1910) 21 MY fe TR. 35 Mad. 63 (F.B. ed, 

Per Rajanannar, C.7.—Section 49 (¢) of the Registration Act prohibits the use of an unregistered 
instrument in any 1 proceeding in which such a document is sought to be relied on in support 
of a claim to enforce or maintain any right, title or interest to or in immoveable property. So long as 
the document is not sought to be relied on as evidence of any right, title or interest to or in immoveable 
pogam there is nothing to prevent the document being received in evidence. In this vicw it may 

that a distinction will have to be made between a suit for specific performance and a suit for dama- 
ges. If the only clrim in the proceedings is a personal one for damages for breach of contract then 
there can be no possibility of iramoveable property being affected by the reception of the unregistered 
document which may be only uscd in support of the claim for damages. 


Per Satyanarayana Rao, #.—The prohibition against admissibility enacted by section 49 of the 
Pegutatdon Actis not an absolute one, but the scction renders the unregistered document inadmis- 
sible only for the two limited purposes specified in clauses (a) and (c) and leavesit available to be 
used in evidence for other purposes. 


A plaintiff in a suit for damage for breach of an unregistered agreement to lease immoveablo 
property is not seeking to establish a ‘“‘ transaction affec novele propetiy ”, for he is nòt 
ing to prove a present demise of the land. He is no doubt asking that the document be received 


in evidence.” The tion of the document in evidence is not prohibited by clause (c) of section 
49 of the Registration Act. : 

Per Paachapagesa Sastri, 7.—What is prohibited by section 49 fc) of the Registration Act is the 
reception of the unregis document in evidence of the transaction itself. e section does not 


merely prohibit the granting of a relief by way of an ultimate decree, a relief affecting immoveable 
pruperty. The reference to the conjoint words ‘‘ any transaction affecting such property ” is signif-- 
cant. A relief for damages for breach of a contract to lease can be given only if the plaintiff succeeds 
in establishing that there was a contract which was broken. It is to establish that contract that he 
wanis the istered lease to be received in evidence. The section prohibits the reception of the 
document as evidence of the transaction. Tire section cannot be construed to mean that the document 
can be received in evidence as establishing the transaction but relief should be denied on the basis 
of the transaction so established in so far as such relief affects immoveable property alone. 


Appeal against the decree of the District Court, Tiruchirapalli, in A.S. No. 
263 of 1944, pire against the decree’ of the Court of the District Munsiff, 
Karur in O. S. No. 404 of 1942. ` 3 


T. L. Venkatarama Aiyar for M. C. Srinivasan for Appellant. 


K. Bhaskyam and L. A. Gopalakrishna Aiyar for Respondent. ~ $ 


(This A coming on for hearing before Raghava Rao, J. on 4th November, 1 the Court 
made the fo owing Order of Reference to the Full Bench)— i itis 





* S.A. No. 2048 of 1946. grd April, 1950. 
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The suit in this cise i lor dafagea Tor breach ofan agrornient of lease. The document evidencing 
the agreement has been ruled out by both the Courts fur want of registration. The question 
is whether it has been rightly so ruled out. 


A typed translation of the document has been placed before me by the learned counsel for the 


‘respondent, which has been accepted by the learned counsel for the appellant as correct. It runs 
ss follows :— 


oat dated goth May, 1942, executed by R. Subba Reddiar residing at Chinnakavanda- 
nur, Velliyanai village, Karur taluk in favour of R. Muruga Mudaliar of Mohanur village, 
eee taluk. 


agreed this day for a lease on a rent of Rs, 600 per per year in respect of four acres iniown 
Sire etc., belonging to me in Vangal, I have received this day Rs. 100 as advance, ' 


You having ving agreed foe: wd years (an respect of) the above lands you shall pay the rent at the 
-end of Kalavaty each year and l get receipt therefor.” 


It is argued for the appellant that the Courts below are in error because the document on its 


-true construction must be regarded as nothing more than a receipt acknowledging payment of Rs. 100 
as advance by the plaintiff which even if it required registration as falling within section 17 (1) (e) 


-of the Indian Registration Act and could not be nse aac ania the ent of lease itself refi 
‘to therein owing to the prohibition of section 49 (¢) might ail be us for the collateral purpose of 
an anterior oral agreement which would nonetheless be valid because oral. I cannot accept 


this view of the document and my judgment in C.M.A. No. 255 of 1946 relied on for the appellant 
does not govern the present case. ` 


The document is styled an agreement. The label to it by the parties is of some significance ` 
as to their intention lth not conclusive. It may a noted that the English word “agreement” 
JecH is uted at the head of c vernacular document. If the document is an agreement, as it purports 
to be, it can be nothing else than an agreement of lease. It contains the terms of the bargain between 
the parties and is in my opinion the bargain itself, the agreement itself as it professes to be on its face 
and not merely an informal or incomplete memorandum of the terms of a already panied 
and later t to he reduced to writing. It is not that the reference to the transaction of lease 
in the body of the document occurs as a thing of an incidental character or of only subordinate signifi- 
ance as it might well be if the document purported to be something else than an agrenment, ff the 
document called itself, say, a receipt and only proceeded to refer to the transaction of lease in order 
to mdicato, the dapni aan we wich the payment was ane wae is acknowledged : 
e receipt. c its e rate of reni an c period of the lease are 
ae Pho dominant Durpadi the document pees obe not to serve as a.reccipt in respect 
E anene aa eucia matches i ister the terms of the transaction as a whole in connection 
th which the payment came to be e. The word ‘ agreement” is used not:merely in the pre- 
paren but twice again in the body of the document and seems designated deliberately to emphasise 


a], Some pomt: was sought to be made by the learned counsel for the appellant of the 
t xcco Bis case in the plaint there were also certain other terms upon between 
a Packer hed mentioned in the document. That is however dispu by the respondent 


in the written statement. Moreover on its face the document does not bear to be an informal or 
incomplete record of the terms of the transaction. Tt rather reads like the sole authentic repository 
-of the terms of the bargain, and cvidence adding to the terms of the document stands accordingly 
forbidden by section g2 of the Evidence Act. It was also submitted for the appellant that the learned 
District Ju is wrong in stating that the document specifically purports to come into force “‘ from 
this day ”, ts. from the date of its execution. The learned District Judge is no doubt wrong in so 
stating ; but that is hardly material. Admittedly the document does not say that it is to come into 
force only from a later date, and the presumption must therefore aoe good that it creates a present 
and immediate demise and operates from its very date. 


Thie point nert argued toe the appellant inet the Dees mir being orie for dam for breach 
and.not or specific performance there is the authority of a Full Bench ruling of this Court in Rajah 
of Venkatagiri v. Narayana Raddi!, supporting the admisibility of the document for the purpose of tie 

teut. a A O where aa Vall wo EAN ea Soaks bee Pike 
DOMA MLA. No. 255 of 1946, wherein however I did not find it necessary to decide there 
observed on the point 


= “With reference to the latter submission I am of opinion thatit does not strictly arise for consi- - 
‘deration. The document with which I am concerned is not an unregistered document affecting 
immoveable property but an unregistered document acknowledging the payment or receipt of consi- 
eration on account of the creation of a right, title or interest to or in immoveable property. If the 
estion arose with reference to ‘an tered document affecting immoveable pro I should 
Sr in.a some difficulty to decide it; for although it seems to me that the submimion of the 
eee dents t in such a case have to be held correct on a reading of the 


en of the F in Rajah ef Venkatagiri v. Narqyana Reddi!, as it stands, there would then 
the difficulty an by the net cheat oe given of that damit by the later Full Bench ruli 
in Narayana Chstti v. Muthiah wherein it is said that earlier Full Bench must be und 
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to have only ruled that a Kabuliat signed by the lessee but inadmissible to prove the lease for want of 
registration was admissible to prove the or the agreement to lease which preceded it, and 
wherein it is further pointed out that there is no distinction on principle between a suit for i 
performance and a suit for , The difficulty would s further accentuated by the circum- 
stance that a later decision of a Division Bench consisting of Sir John Wallis, C.J. and Oldfield, J., 
rted in Srecramulu Naidu v. Remaswam: Mudalier), has accepted the law as laid down by Nartpexa 
i v. Muthiah Seroai*, giving the earlier Full Bench ruling only a restricted operation ; and sitti 
as single Judge if the question arose for determination, I should deem it proper to hold myself 
in this state of authority to follow the in Sreeramuly Nadi v. Ramaswani Mudaliar!, which has 
stood the field for the last about three decades and more. As against that difficulty, it has no doubt 
been pressed upon me by the learned counsel for the respondents that the view by the Pri 
Coungil in M. E. Moolla Sons, Lid. v. jæ’, serves to rehabilitate in its wider operation Rajak 
of Venkatagin v. Narayana Reddt*, which although not cited in the argument before the Privy Council 
or refe to in its judgment proceeds on the same line of reasoning as is employed. in Ulfatunnissa 
Elahkijen Bibi v. Hoosain Khar’, one of the several cases cited before the Privy cil. It has also 
been pressed upon me that even an obiter dictum of the Privy Council 1s bound to be followed by Courts 
in India, and-that in fact in the case in M. E. Moolla Sons, Ltd. v. Buryoryes*, the expression of view by 
their Lordships became necessary as part of their reasoning founded upon the consideration prima 
facu entering into the decision of the question whether the point of the inadmissibility of the document 
therein in question for want of registration was to be allowed to be 1a1sed before their Lordships for 
the first time. As J have said, it 1s not necessary for me in this case to arrive at a definite decision 
upon the submission made to me by the learned counsel for the respondents, because the document 
with which this case is concerned is not an unregistered document affecting immoveable property 
but an unregistered document acknowledging receipt or payment of consideration on account of 
the creation of right, title or interest to or in mimoveable property. 


The question whether an agreement of lease in writing required to be registered but unregistered. 
may he used as evidence of the agreement in 2 mut for damages for its breach not decided by me in 
that case accordingly falls to be decided here. The question is one which calls in my opinion for 
decision by a Full benih, preferably of more than three Ju in view of the conflict that exists 
between the two Full Bench 1ulings in Rajah of Neher Y: arayana Reddi4 and Narayana Cheti v. 
Muthiah &rrar*. Itis true that the former ruling is by a ch of five judges which ordinarily speaking 
ought to prevail as inst the later ruling oh hres Judges in any conflict between the two. 
But as I have o in my judgment in C.M.A. No. 255 of 1946 there 1s the explanation given 
of the earlier Full Bench ruling in the later Full Beach case which I should have been to 
accept in view of the manner, by no means unreasonable, in which Sir John Wallis, C.J. and Oldfield, 
J., actyally dealt with the position in Sresramulu Naidu v. Ramaswami Mudaliar!, On account 
of that explanation, it may well that the earlier Full Bench ruling ought to be given only a 
restricted operation which renders it unavailing to the respondent. But then, there are the obser- 
vations of the Privy Council in M. E. Moolla Sons, Lid. v. Burjorjee*, which seems to support Rajak 
of Venkatagiri v. Narayana Reddi* in its wider o tion and consequently invalidate the explanation 
of that decision by the later Full Bench which decided Narayana Chetti v. Muthiah Seron”. 


In these circumstances I direct that the pa be placed before the Chief Justice for appropriate 
orders being passed in to thë reference of the cuestan whether an ent of lease in writing 
required to be regis but unregistered may be used as evidence of the agreement in a suit for 
Sa its breach, to a Full Bench preferably consisting of more than three Judges as already 
observ y me. ` 


In pursuance of the aforesaid Order of Reference, this appeal coming on“ 
for hearing, the Court expressed the following— 


Opinion: The Chief Justics.—I have had the advantage of perusing the 
opinions prparal by my learned brothers Satyanarayana Rao and Panchapagesa 
Sastri. a deep consideration of the two conflicting views propounded by 
them, I find myself in agreement with the conclusion arrived at by Satyanarayana. 
Rao, J., and I would answer the question referred to the Full Bench in the- 
affirmative. 


As the entire case-law on the point has been fully and exhaustively discussed 
by my learned brothers, I shall not go over the whole ground, but shall confine 
myself to a discussion of the general principles. As the question referred to us is- 
in general terms, I shall not make any reference to the actual facts of the case.. 
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I shall proceed on the basis that the question relates to an agreement of lease in 
writing which is required to be registered, because it is a document which creates 
a present and immediate interest in land and operates as a lease (Hsmanta Kumari 
Debi v. Midnapore Zamindari Co.) but has not been registered. I shall also bear in 
mind that the question is as regards a suit for damages for breach of the agreement. 


Section 49 of the Registration Act in so far as it is material runs thus : 
“No document required by section 17 or by any provision of the Transfer of Property Act, 
ote to be registered an a affect any immoveable property comprised hardin, or. . 
(e) be as evidence o aay Cane ee ee ee - . unless “it has 
registered. ” 


I am omitting the proviso for the present. It is clear that this section enacts both 
a rule of substantive law and a rule of evidence. ‘“‘ Affect’? means “have effect 
on”. The document which is required to be registered but has not been registered. 
shall not have any effect on immoveable property comprised in it. The effect 
which is contemplated is, in my opinion, an effect which has a relation to a right, 
title or interest, whether vested or pene in or to-immoveable property. It is. 
not necessary for the purpose of answ uestion referred to us to say whether 
the interpretation adopted by S igh ahaa eae v. Paddayya*, is unduly 
ae though I am elned o ae agree that the word “affect”? in section 49 
employed to compendiously-express what had been set out in section 17. The 
words create, declare, assign, limit or extinguish ” are very wide an would 
ordinarily comprise every kind of transaction which is in any manner concerned 
with right, title or interest to or in immoveable property. Even assuming there 
are transactions which may not fall within the categories denoted by the above 
words but which may be said to affect immoveable property, it appears to me 
that such transactions ‘should concern in some manner right, title or interest to or 
in immoveable property. There may be several documents which may relate to 
immoveable property but which do not nevertheless affect immoveable pro 
It is true as Panchagesa Sastri, J., observes that it is neither necessary nor desirable 
to lay down an exact and exhaustive test to ascertain whether a document affects. 
immoveable property, but I think any criterion must have reference to right, title 
or interest to or in immoveable property. If the document does not in any manner 
concern any right, title or interest to or in immoveable pro , I find it difficult 
to call that document as a document which affects immoveable property. 


Clause (c) of section 49 prohibits the reception of an unregistered document 
in evidence of any transaction or immoveable property comprised in it. 
For a proper appreciation of the sco this prohibition I think the nature of the 

in-which it is sought to be re offered as evidence is. very material. A sale 

: or a lease is certainly a transaction affecting immoveable property because it does. 
concern the right, title or interest to or in immoveable property. But I cannot 
imagine an unregistered sale deed or lease deed being excluded from evidence 
in a criminal case when it is sought to be used as evidence that the executant was. 
present at a particular place at a particular time or as evidence of handwriting 
or even as evidence of mens rea. This is because clause (c) is only an application 
of the rule of substantive law contained in clause (a) to proceedings in Court. After 
declaring that the unregistered document shall not have any effect on immoveable 
property, the section goes on further to enact that such a document shall not be 
to bring about such an effect. If an unregistered sale deed cannot transfer 

the ownership of the property comprised in it, it shall not also be used in evidence 
to bring about that result. A party cannot obtain such relief on the basis of such 
& document and for that purpose it cannot be admitted in evidence. The document 
shall not be received as a document affecting land, #.¢., a document which has any 
effect on land. As carly as Ulfatunnissa Elahijan Bibi v. Hoosain Khan?, the words 
“shall be received as evidence of any transaction affecting land ” were construed 
as meaning “shall be received as evidence of any transaction, so far as it affects: 
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dand.” This, I think, is a ‘reasonable construction and the true construction. I 
~wish only to point out that the decision in Ulfatunnissa v. Hoosain Khan)” was given 
_ at a time when there was no proviso to section 49 like the proviso inserted by Act 
XXI of 1929. Thelearned Judges also expressly say that the view they took of the 
section rendered it unnecessary to consider the question whether a document 
embodied only a single transaction or may properly be said to contain two. 


My view of section 49 (c) of the Indian Registration Act is this. It prohibits 
the use of an unregistered document in any legal proceeding in which such a docu- 
-mentis sought to be relied on in support of a claim to enforce or maintain any 
right, -title or interest to or in immoveable property. So long as the document 
is not sought to be relied on as evidence of any right, title or interest to or in immove- 
-able property, there is nothing to prevent the document being received in evidence 
for-other purposes. In this view it may be that a distinction will have to be made 
between a suit for specific performance and a suit for damages. In a suit for specific 
performance, the relief sought does concern title to or interest in land; whereas 
-a claim for damages is personal and may be enforced without in any manner affecting 
immoveable property. 


>. ‘With all respect I think that this is-the view which the Full Bench took in 
Rajah of Venkatagtri v. Narayana Reddi*. The learned Judges say : i : 
“Tf the plaintiff's action was founded on an alleged title in virtue of a lease granted by the defen- 
dant + . . . . there can be doubt that the document VI coujd not be admitted in evidence. 
“The plaintiff would then be ing to use it as evidence of a transaction affecting immoveable pro- 
perty. It is clear that the plaintff does not assert his title under the incomplete lease, and that he 
does complain of the breach of contract on the part of the defendant in refusing to register the kabuliat 
and give him a cowle, and also in disturbing his possession.” 
‘Though I see the force of the remarks of Panchapagesa Sastri, J., about the obser- 
-vations of Lord Tomlin in M.-E. Moolla Sons, Lid. v. Burjorjes*, that they cannot be 
deemed to be a final pronouncement of the Judicial Committee on the point, yet, 
I do not think it right to dismiss altogether those observations. They appear to 
me to throw some ight on the subject, particularly in the manner of approach 
to the construction of the section. The unregistered document will be excluded 
from evidence only when it is sought to be used “as the foundation of a judgment 
affecting immoveable property comprised in such document.” (I think the word 
“judgment” there is used in the sense of adjudication or decision.) Further, 
if the proceedings do not in any respect affect any immoveable property, that is to 
say, if the proceedings do not result in a decision which has any effect on immoveable 
property, then, the section does not apply. If the only claim in the proceedings 
Is a personal one for damages for breach of contract, then, there can be no possibility 
-of immoveable property pea affected by the reception of the unregistered docu-, 
ment which may be only in support of the claim for damages. 


: It is true that the proviso to section 49 of the Indian Registration Act inserted 
by Act XXI of 1929 does not in terms apply to a suit for damages. But I fail to 
4ce any principle or policy which justifies the admission of an unregistered document 
as evidence of a contract in a suit for specific performance but at the same time 

“requires its rejection as evidence of a contract in a suit for breach of that contract. 
I venture to think that the omission to provide for the reception of such a document 
in a suit for damages was due to the fact that such a provision was unpecessary 
as a suit for damages was not concerned in any manner with a right, title or interest 
to in immoveable property, that is to say, was not one affecting immoveable 
property. F - 

Satyanarayana Rao, 7.—In view of the important and difficult question of law 
raised in this reference I wish to state my reasons in support of the conclusion I have 
reached in the case. ; a 
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Raghava Rao, J., referred thé following question to the Full Bench : 

“Whether an agreement of lease in writing required to be registered but unregistered may be 
cused as evidence of the agreement in a suit for damages for its breach ?” ; 
In his judgment on which the reference is based, the learned Judge made it clear’ 
that the document in question, though in form an agreement of lease, does create 
-a present and immediate demise and operates from its very date. 


Section 2 (7) of the Registration Act contains the definition of lease. According 
to this provision, . : 

“ ‘Lease’ includes a counterpart, Kabuliyat, an undertaking to cultivate or occupy, and’an 
-agreement to lease ”. E x 
Section 17 (1) (d) provides : i l 

“ Leases of immoveable property from year to year, or'for any tehm exceeding one year, or reser- 
ving a yearly rent shall be registered.” i 
The effect of non-registration of documents required to be registered is stated in 
section 49 of the Act. Under it Bea? 

“ No document nired by section 17 (or by any provision of the Transfer of Property Act 
iia) to be renmered stall y CS eee ie 

(a) affect any immoveable property comprised therein, or 

(BY. ay ce na ae ar cay SOF ; 

(0) be received as evidence of any transaction effecting such property tara it has been 
‘registered : provided that an unregistered document affecting immo ble property and rquired 
By this Act or the Transfer of Property Act, 1882, 10 be registered may be as evidence of a 
«contact in a suit for specific performance under Chapter II of the pecific Relief Act, 1877, or as 
evidence of part-performance ofa contract for the purposes of section 53-A of the Transfer of 
Property Act, 1882, as evidence of any collateral transaction not required oie effected by registered 
instrument.” ‘N iter 
The proviso was added by the amending Act, Act XXI of 1929. . Until the decision’ 
-of the Judicial Committee in Dayal Singh v. Indar Singh, it was considered that añ 
agreement for the sale of immoveable property containing an acknowledgment 
of receipt of part of the purchase price paid by the buyer as earnest money did 
not require registration. The decision in Dayal Singh's case’, however, 
revolutionized the law, notwithstanding the clear provision in section 54 of the 
‘Transfer of Property Act that a contract for the sale of immoveable property does 
not by. itself create any interest or charge on such property. This decision was 
Pronounced in 1926. Immediately it was realised by the Legislature that this 
view was erroneous and caused great hardship with the result that an Amending 
Act, Act IT of 1927 was passed by which an Explanation was added to.section 17 
in these terms : 

“A document purporting or o ting to t contract for the sale of immo roperty 
shall not be deem renin or De ohare eel registration by reason only hue fact that 
such document contains a recital of the payment of any earnest money. or of the whole or any part 
-of the purchase money.” y 
This provision, as the language clearly indicates, is retrospective in its operation 
and the law, therefore, as it stood before 1926 was restored by the timely intervention 
of the Legislature. a 

The definition of lease contained in the Registration Act includes an “ agree- 
ment to, lease”? and, therefore, under section 17 (1) (d) “ agreements to lease ” 
are made compulsorily registrable. Until the decision of the Judicial Committee 
in Hemanta Kumari Debi v. Midnapur 2emindari Co.*, it was thought that all agreements 
to lease whether they created a present, and immediate interest in the land, or 
intended to operate in futuro, required registration, but the decision of the Judicial 
‘Committee in the aforesaid case finally established that an agreement to lease 
contemplated by the definition is a document which affects actual demise and 
operates as a lease. In other words, the document contemplated is one which 
creates a present and immediate interest in the land. In this respect the Judicial 
ee a ee eee 
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Committee accepted the view of Jenkins, CJ. in Panchanan Bose v.- Chandi Charan 
Misra!, It therefore follows from this decision of the Judicial Committee that 


there are ‘two classes of agreements to lease :— 


(a) agreements which do not operate to create a present and immediate interest in the land, 
but operate in future. Such agreements, it must now be taken as well established do not require 
istration and do not in any manner affect any immoveable property. (Vide Swaminashe 
udaliar v. Ramasteami Mudaliar*). 
(b) Agreements to lease, which create a present and immediate interest in the land. Such 
agreements alone are compulsorily registrable under section 17 (1) (d). - : 
For convenience sake, in the course of this judgment agreements falling under 
clause (b) are referred to as registrable agreements in contradistinction to those 
falling under clause (a), which are not registrable, and are described as mere 
agreements to lease. ‘ oe 
Before 1929, there was a conflict of decisions on the question whether a docu- 
ment, which was unregistered but purported to create rights in immoveable property, 
such as a sale or a lease, and inoperative in law and wholly ineffectual to create 
title’ in the property covered by it could be used as evidence of. a valid agreement 
either to execute a sale deed or a lease, as the case may be, so as to found an action 
for specific performance. This Court answered the question in the negative in 
ayana v. Chinna Venkatarao*. The Calcutta High Court, however in some 
decisions, had taken the contrary view. The decision of the Judicial Committee 
in “James Skinner v. R. H. Skinner* upheld the view in Satyanarayana v. Chinna 
4 Rao? and ruled that such a document could not be used to spell out an agreement 
to transfer the pro and make it a foundation for a suit for specific performance. 
This decision of the Privy Council was pronounced in 1929. To supersede and 
wipe ‘off the effect of these decisions, the Legislature introduced in 1929 by the 
amending Act, Act XXI of 1929, the proviso to section 49 permitting the use of 
an unregistered document affecting immoveable property to be received as evidence 
of a contract in a suit for specific performance and also as evidence of part-per- 
formance of a contract for the purpose of section 53-A of the Transfer of Property 
Act and even as evidence of any collateral transaction not required to be effected 
by a registered instrument. i 
The sum and substance of the aforesaid decisions of the Privy Council and the 
legislative changes introduced in the Registration Act in 1927 and 1929 may be 
stated as follows : . 

(1) Agreements of sale and agreements to lease immoveable property do 
not require to be registered and therefore the prohibition contained in secction 
49 of the Registration Act does not apply to such agreements. 

(2) Unregistered documents affecting immoveable property in which term 
must be included regisirable ogreemsnis operating by way of present demise and 
creating immediate interest in the property, are admissibie in evidence to prove 
an agreement to transfer, in a suit for specific performance, or as tyidence of part- 
performance of a contract, or as evidence ofa collateral transaction. The deci- 
sions, therefore, which are by no means unanimous and pronounced before 1929 
.to the contrary must all be taken to have been overruled. 


In this view the agreement now under consideration would have been admissible 
in evidence if the suit was one to enforce specific performance of an agreement 
to lease. The view taken in Narayana Chetti v. Muthiah Seroai* and Streeramulu Naidw 
v. Ramaswami Mudaliar® to the contrary is no longer good law. s 

The question, therefore, that remains for consideration is whether the regis- 
trable agreement in the present case is admissible in evidence to establish the claim. 
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for damages. An agreement to lease, which is not compulsorily registrable in the 
sense contemplated by the decision in Hemanta Kuman’s case! is outside the purview 
of the Act and is certainly admissible like an ordinary contract for sale in a suit 
for damages for breach of the agreement. Such an agreement is not a transaction 
affecting immoveable property and is not ‘required to be regi and the res- 
triction in section 49 does not apply in Swaminatha Mudaliar v. | Mudaliar*, 
The question, therefore, resolves itself to this, namely, whether in the present case 
the registrable agreement, but not registered, could be admitted in evidence in the 
suit for recovery of damages for breach of the agreement. ` 


There is a direct conflict between two decisions of this Court, one a decision 
of a Full Bench of five Judges in Rajah of Venkatagiri v. Narayana Reddi’, and the 
other a Full Bench decision of three Judges in Narayana Chetti v. Muthiah Servai*. 
If the case first mentioned was correctly decided, the appellant should succeed and 
the question referred to must be answered in the tive. If, on the other 
hand, the latter mentioned case lays down the law correctly and holds the field 
the appellant must fail and the answer to the question must be in the negative. 


I might observe at the outset that the prohibition against admissibility enacted 
by section 49 of the Act is not an absolute one, but the section renders the un- 
registered document inadmissible only for the two limited purposes specified in 
the section, clauses (a) and (c) and leaves it available to be used in evidence for 
other purposes. Under clause (a) of section 49 the document required to be 
registered, but unregistered, is wholly inoperative and ineffectual to create, declare, 
assign, limit or extinguish any right, title or interest in immoveable property. As 
pointed out by Spencer, J., in Saraswathamma v. Peddayya®, the verb “affect? in 
section 49 is only a compendious term employed by the Legislature to express the 
meaning of the longer phrase 

“purporting or operating to create, declare, assign, limit or extinguish, whether in present 
or in future, any right, title or interest whether vested or contingent to”. . 
See also Kanjes and Mooljes Bros. v. Shanmugham Pillai*, where the view of 
pencer, Jo was accepted). This -conclusion of the learned Judge follows 
from the language employed in section 49, as it refers to a document required 
by section 17, or by any provision of the Trarisfer of Property Act to be 
registered. The conrequence of non-registration is to prevent the document from 
operating in the manner and to the extent indicated in rection 17 ; in other words, 
to make the document wholly inoperative and ineffectual to achieve the purpose 
of the document contemplated by section 17. The other consequence of non- 
registration is to prohibit the document from being received not “ in ? evidence, 
but “as” evidence of any transaction affecting such property. The emphasis 
on the word “as” was, in my opinion, rightly laid by Venkatasubba Rao, J., 
in Saraswathamma v. Paddaypa*, where the learned Judge observed : 
“What is prohibited by the section is receiving a document as evidence of ad transaction, not merely 


receiving it in euidence, i.c., as a piece of evidence having a bearing on the question to be ultimately 


In other words, the prohibition is to prevent a perscn from establishing, by the use 
of the document in evidence a “transaction affecting immoveable property ”. 
A person should not be permitted to establish indirectly by use of the document 
what he is prevented from doing directly under clause-(a). The section in the 
present form was introduced by the Registration Act III of 1877. Under the pre- 
vious Registration Act XX of 1866 the language of the section was : í 

“No instrument required “by section 17 to be registered shall be received in evidence in a 
civil proceeding m any Court, or hall affect any property comprised therein if unregistered.” 





1. (1919) 37 M.L -525 : L-R. 46 I.A. 240: 4 (1910) 21 M.L.J. 44: I.L.R. 35 Mad. 69 
I.L.R. 47 Cal. 485 ). F.B.). 
2. (1920) 40 M.L.J. 161: .I.LR.-44 Mad. 5. (1922) 44 M.LJ. 45: I.L.R. 46 Mad. 349 


399. at 359. 
3. (1894) 4 M.L. J. 198: I.L.R. 17 Mad. 456 é (1938) 63 M.L.J. 587 : I.L.R. 56 Mad. 169 
(F.B.). | at 174 and 175. G 
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The prohibition in that section was against reception in evidence altogether and not, 
as in the present section, receiving it as evidence cf any transaction affecting 
immoveable property ; zo that the scope of the prokibition in the present section 
is not absolute as in the Act of 1866, but is a limited and narrower one. 

In the present case the plaintiff is not seeking to establish a “ transaction affect- 
ing immoveable property ”, for he is not seeking to prove a present demise of the 
land. He is no doubt asking that the document be received in evidence. The 
reception cf the document in evidence in my judgment, is not prohibited by sub- 
clause (c).. ‘What one has to see under the clause is to ccnsider what is it that he 
is seeking 'to establish in evidence by using the document. Is he attempting to 
prove by the document a “ transaction affecting immoveable property”. In other 
words, is he secking to prove a present demise of the property, or a lease of the pro- 

? That is not the object of the plaintiff in the present case. The object 
is to establish an agreement to lease the property which was broken by the defen- 
dant. He is in no way attempting to show that an interest in immoveable 
property is created by a present demise of the land. Proof of a mere agreement 
to lease, if one remembers the distinction drawn by the Privy Council in Hemanta 
Kumari’s case1, between agreements which merely enable a person to obtain a lease 
in future and agreements which operate ta create a present demise, or an immediate 
interest in land, is not prohibited. The former agreement is not a transaction affect- 
ing immoveable property. The agreement, therefore, in such a case i» not hit at 
by clause (c) of section 49, as a mere agreement to lease without mors does not create 
any interest in immoveable property. It stands in the same footing as a contract 
ofsale. Here it is necessary to bear in mind that under Indian law there is no distinc- 
tion between legal interests and equitable interests in immoveable property. In 

-other words, Indian law does not recognise, as under English law, a divided owner- 
ship in property. This has been pointed out by the Privy Council in more than 
one case, Webb v. Macpherson*, being the earliest, where at page 72 of the report it was 
observed : 

“ The law of India, speaking particularly, knows nothing of the distinction between legal and 
eduitäble property in the sense in which that was understood when equity was administered by the 
Court of cery in England.” : 

(See also Rani Chatra Kumari Devi v. Prince Mohan Bikran Skah? and M. E. Moolla 
and Sons, Lid. v. Official Assignse, Rangoon‘). 

The document may be also used in evidence to prove the extent of the damage 
that has been suffered by the plaintiff as a consequence of the breach. All these 
purposes for which the document is intended to used in evidence are outside 
section 49. The restriction imposed by the section is confined to the use of the 
document to affect immoveable property and to use the document as evidence 
of a transaction affecting immoveable Pre and no more. If the object in 

tting the document in evidence does not within of these two purposes, 
ties is no reason for excluding the document from eyidente altogether. The 
scope of the restriction or of the disability imposed cannot be extended beyond the 
limits imposed by the section. 

Bearing these considerations in mind, it becomes necessary now to examine 
the decisions bearing upon the question. Rajak of Venkatagiri v. Narayana Reddi® 
arose out of a suit for damages for breach of a contract to lease immoveable pro i 
In 1889 the plaintiff applied to the defendant, a zamindar, offering to e 
izara for a term of five years at an carly rent of Rs. 1,400. This offer was accepted 
by the Dewan of the Estate, on the 24th October, 1889. On goth November, 1889, 
the plaintiff performed his part of the contract by exesuting and eg A the 
defendant’s agent a Kabuliat, which is marked Ex. VI, in the case. He also 
executed other documents and was immediately put in possession of the villages. 


1. (1919) 37 M.LJ. 525 : LR. 46 I.A. 240: IL.R. 10 Pat. 851 at 869 (P.C.). 

LLR. peal 485 (PG). 4 (1936) 71 J. 440: L-R. 6g I.A. 340: 
2. (1903) 18 ae 389 : L.R. 30 LA. 298: I.L.R. AR oo at 416 (P.G). 

LLR. 31 157 (Er ). , 5 (1894) 4 M.L-J. 198 : LLR. 17 Mad. 456 
3. (1931) 61 M.LJ. 78 : L.R. 58 I.A. 279: (F.B.). 
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On 28th April, 1890, the plaintiff demanded the defendant by a notice to register 
the Kabuliyat and execute a cowle. The defendant without cerns Cu 
terms of the contract cancelled the lease without any excuse. The plaintiff thereupon 
instituted a suit for recovery of damages. The defendant himself produ in 
evidence the Kabuliyat and the other documents, which the plaintiff wanted to 
fake advantage of in order to establish his case. This was objected to by the defend- 
ant, particularly, the admissibility of the Kabuliyat, Ex> VI. This matter came 
up for hearing in the first instance before the Chief Justice and Davies, J., who 
referred to the Full Bench the question : 


© Can the Exhibits J, IV, V, VI and VII be considered to ascertain the nature and terms of the 
contract made between the plaintitf and the defendant for the purpose of anscasing the damages caused 
to the plaintiff by the wrongful act of the defendant or for any other and what purpose.” 


At the,time of the hearing of the case before the Full Bench, however, the objection 
based on the ground of want of registration was confined to Ex. VI the Kabuliyat 
signed by the plaintiff and given to the defendant. The question that had to be 
considered was whether the document could be admitted. in evidence in support 
of the plaintiff’s claim. It was ruled by the Full Bench that the document was 
admissible to prove the contract even though the document was not registered. - 
The distinction between using the document to establish title and to prove an 
agreement to lease was pointed out in the judgment. At page 457 it was abscrved : 

“ The question is whether the document although not registered, can be admitted in evidence in 
support of the plaintifi’s claim. Lf the plaintiff's action was fodnded on an all title in virtue uf a 
lease granted by the defendant, and hss case were that as lese be bad been wfully ejected from. 
the demised land, there can be no doubt that the document (Ex.) VI could not be admitted in evidence. 
The plaintifi would then be seeking to usc it as evidence of a transaction affecting immoveahle property. But 
it is clear that that is not the case made in the plaint. The plaint sec out the ent for a lease 
of the village which‘was to run from fasli 1299 and last for five vears. It is stated that certain things 
were done in pursuance of the agreement, among other things, that the phaintiff was put in possession. 
Then it is charged that the defendant did not register the Kabulivat and improperly d rived the 
plaintiff of possession. ‘Lhe cause of action alleged is the failure on the part of the defendant to act 
up to the karar (is., the agreement for a leasc) and the improper resumption of the village. 


It is clear that the plaintiff does not assert has title under the incomplete lease and that he does 
complain of the breach of contract on the part of the defendant in refusing to register the Kabuliyat 
and give him a cowle, and also in disturbing his ion. The act of the defendant in thus distur- 
bing the plaintiff's possession is merely a part of the defendant’s conduct which the plainuff complains 
of as à breach of the contract made with him. Itis not an essential part, for, if the plaintiff had never 
been in possession he would have had his right of action. Having to the language of section 
49 of the Registration Act, we think there is no doubt that the Kabultyat, although not registered, is 
saint ible in eoudence to prone the contract.” 


The distinction that was drawn, as would be seen, is between using the 
document as evidence of a transaction affecting immoveable property and using 
it merely to prove the contract. There is no objection to the latter, but the former 
cannot be permitted under section 49. When the case went back to the Division 
Bench, these principles were again amplified and emphasised. At page 460, 
it is stated : 

“ The prohibition in section 49 is that no document required to be registered (and in this case, 
the lease being tor five years, u btedly required to be registered) be received as evidence 
of any transaction affecting immoveable property. The real nature of this suit is for compensation 
for disturbing the plaintiff in his possession, and doing the necessary acts to entitle him to possession, 
such for example, as not executing the counterpart of the lease and duly registering it ; so that the 
non-registration is itself part of the plaintiff’s cause Of action ” : 


and lower down it was pointed out: 


“ The proper answer, however, to the argument adyanccd is that this is not a suit brought upon 
the Kabuliyat and cowle (Exhibits VI and V), which, it should be noticed, were not filed for plaintiff 
as part of his case but by defendant, but a suit upon a breach of an implied contract by the defendant 
* {odo that which it was necessary for him to do in order to give effect to the agreement he had entered 
into with the plaintiff. The other unregistered documents that have been put in showing the terms 
of the lease have not been put in to enforce the lease, in which case they would not have been admis- 
sible as evidence as they would have been evidence of a transaction affecting immoveable property, 
but théy must be deemed to have been put in simply as evidence of the’character of the breach of the » 

ent by the defendant, and as a basis for calculating the measure of damages, neither of which 
ings can, in the least, afet the land lying in the village of Valamid.” 
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So that if the document is not the foundation of the suit of the plaintiff and the 
plaintiff does not seek to establish his title under the document, there is no 
objection to receive the document in evidence to establish the agreement and 
also to prove the acts which constitute the breach of the agreement. 


This principle was extended in Srinioasacharyulu v. Venkataraju! to a suit for 
specific performance of a contract to grant a lease and it was held that the unrogis= 
tered deed could be usefl in evidence to establish the ent to give a lease. 
The Full Bench in Narayana Chetti v. Muthiah Servai* differed from the view in 
Rajak of Venkatagiri v. Narayana Reddi?. The agreement in that case was an agrec- 
ment to execute a sub-lease and to get it registered at a future time. The suit 
was for enforcing the agreement by way of specific performance of the agreement 
and for damages. The document in question was marked as Ex. A and its terms 
are fully set out a page 64 of the report. It seems to have been construed as a mere 
agreement to sub-lease and get it registered on a future day. It does not appear 
to operate as a present demise and create an immediate interest-in the property. 
It must be remembered, that at that time, the distinction pointed out in Hemanta 
Kumari’s caset between agreements to lease which require registration and which 

- do not require registration was not noticed. If really the agreement in the parti- 
cular case was one which did not at all require registration the foundation of the 
decision falls to the ground. It proceeded on the assumption that the document 
did require registration , notwithstanding that it did not create any present interest. 
Krishnaswami Aiyar, J., delivered the leading referring judgment and the reasons 
given in that judgment were practically the reasons S hich were adopted by the 
Full Bench in the opinion which they delivered. The judgment of the learned 
Judge ‘proceeded on a fundamental misconception that in Rajah of Venkatagiri v. 
Narayana Reddi? the agreement to grant a cowle was oral and was not in writing, 
while, in fact, there was the darkhast by the plaintiff in that case, which was in 
writing and the offer was accepted by the Dewan which was also in writing, so 
that the contract was concluded by the offer and acceptance of the plaintiff and 
defendant respectively contained in two separate written documents. e decision 
in Rajah of Venkatagiri v. Narayana Reddi* in allowing the Kabuliyat to be received 

- in evidence, says the learned Judge, 
“* of the contract to t a cowle and to register the Kabuliyat is not an authority for the position 
that an unregis tered leasc or agreement ko aani a emi be used in SEA for Dore the 
lease or the agreement to grant it.” 

The Full Bench undoubtedly did not hold that the Kabuliyat could be 
used to establish the lease. On the con they distinctly said that the 
title based upon the document as a lease could not be established but they 
did hold that-it could be used to prove an agreement to grant a lease. It was 
further laid down that the agreement to grant a lease was itself a iransaction 

' affecting immoveable property as such agreement created an equitable interest 
in the property in favour of the promisee and the twofold distinction of equitable 
and legal ownership of property obtaining in England was adopted by the learned 
Judge and that is, in effect, the basis of the judgment of the Full Bench. By reason 
of the assumption that the agreement to lease itself created an equitable interest 
in immoveable property, it was held that an attempt to prove an agreement amounted 
to proving a “transaction affecting immoveable property.” The basis of this 
assumption, as pointed out by me already, is entirely wrong, as there is no distinction 
in Indian law between equitable interest in property and legal ownership. No 
such distinction is recognised under the Indian law. ‘The enactment of a provision 
exempting agreements or documents, which do not themselves create an interest 
in immoveable properties under section 17 (2) (v) is taken as an indication that 
a document, which is only an agreement to execute another, may be deemed to . 
affect the property and, but for this provision, a contract of sale would have required 
Se A 
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registration, An ent to grant a lease, being itself a lease, within the defini- 
tion of section 2 Q required registration under section 17 (1) (d). No exception 
is created under the Act in favour of agreements to ta lease. It was argued, 
therefore, that it was a clear indication of the intention of the Legislature to treat 
agreements to grant a lease as creating interest in immoveable property. So ran the 
reasoning of the learned Judge. This view is no lo tenable in view of the deci- 
sion of the Judicial Committee in Hemanta . Kumari’s caset. ‘The opinion 
of the Full Bench proceeded substantially on the same grounds contained in the 
referring ju ent of Krishnaswami Aiyar, J. The whole basis underlying the 
judgment is that a mere agreement to lease creates an interest in immoveable pro- 
perty and is, therefore, a transaction affecting immoveable property and the attempt, 
theréfore, to use it in evidence to prove an agreement to grant a lease was to establish 
a transaction affecting immoveable pro , which was not permitted by section 49 
(o). This view of course is now untenable. The inference that agreements to 
ease create interest in immoveable property is sought to be based also upon the 
ase of the expression “‘ effect” employed in section 40 of the Transfer of Property 
Act and section gt of the Trusts Act. The word “affect” is of a wider import 
and im the context in section 49, it must be read as a compendious ression to 


denote the long expression employed in section 17 as stated already. conclu- 
sion ofthe Full Bench is stated at page 74 in these terms: 
“Itsen for the of this reference to say that a contract to lcase immoveable property 


avhich is compulsori peauene under section 17, clause (d), affects the immoveable property and 
cannot, if istered, affect the property or be received in evidence to prove the contract. Suits 
for spenific performance of a contract to sell were referred to in the course of the argument as suity 


affecting property. That is no doubt true as the relief asked for is the conveyance of property. The 
doctrine of lu has been held to apply to a transfer of immoveable property pending a suit 
for specific ormance,” ° 

It is difficult to see the relevancy of the doctrine of ls applicable to suits 
for specific performance to determine the question whe an agreement to lease 
-creates any interest in immoveable pro , if it does not contain words establishing 
a present demise. The doctrine af lis is based on section 52 of the Transfer 


of Property Act and when there is a dispute relating to immoveable property, 
the principle of lis pendens would apply. ` It does not therefore follow that the 
agreement sought to be enforced in a suit for specific performance does by itself 
create an interest in immoveable property. In the case of contracts to sell section 
-definitely states that it does not create an interest in immoveable property. It 
-canrot be said that because the doctrine -of pa aaa gpplies in suits to enforce 
contracts to sell, therefore, the contract to sell i creates an interest in immoveable 
property. The whole basis of the reasoning of the Full Bench, in my opinion, 
is wrong, as it is coloured mostly by the doctrine obtaining in England that an 
agreement to sell or lease creates an interest in immoveable property. 

The decision of the Full Bench in Narayana Ghetti v. Muthiah Sercai* was applied, 
in Stresramulu Naidu v. Ramaswami Mudaliar*, where the suit was one for specific. 
performance with a claim for damages in the alternative, instituted on foot of an 
unregistered agreement for a lease. The document in the suit in that case appears 
to be a mere agreement to grant a lease and does not create any immediate interest 
in the land. This decisión was pronounced before the decision of the Judicial 
Committee in Hemanta Kumari’s case’. In the light of the later decisioh of the Judi- 
-cial Commitee and of the decision in Swaminatha Mudaliar v. Ramaswami Mudaliar‘, 
which construed that decision, it appears to be a case in which the agreement to 
grant a lease did not require registration. The claim for specific performance 
was rejected on the ground that the document required registration and therefore 
-was inadmissible ‘in evidence in view of the decision of the Full Bench in Narayana 
Chetti v. Muthiah Seroai? which was taken as settling the question so far as this 
Court was concerned. The claim for damages was also rejected notwithstanding 





1. (1919) 397 M.L.J. 525: LR. 46 LA. 240: g. (1917) 33 M.LJ. 596. 
TLR. 47 Cal: 485 (P.C). : 4 a 40 M.L.J. 161: LLR. 44 Mad. 
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the decision of five Judges in Rajah of Venkatagiri v. Narayana Reddi! as it was held. 
that from the decision in Narayana Chetti v. Muthiah Seroai® it logically followed that 
if the agreement was inadmissible in evidence for specific performance it was. 
equally inadmissible even in a suit for damages. 

“ The transaction affecting ” said Wallis, C.J., “if it does not affect it, is the agree~ 
ment to lease (it is rather di t to understand the meaning of this sentence). 

“Therefore the section in this view prohibits the document fram being given in evidence of the- 
agreement to lease, and it seems to us that it prohibits it equally whether the claim be for specific- 
performance or for damages. It appears to be the logical result that the claim for damages must 
also fail, if the view taken by the more recent Full Bench be adhered to, and, as I have already said,. 
we are not preferred to reopen the question.” ; 
Of course, even as pointed out in the Full Bench decision in Narayana Chetti v-- 
Muthiah Seroai*, there can be no logical distinction between a suit for specific 

ormance and a suit for.damages. Both stand on the same footing regarding- 

admissibility of the unregistered agreement to t a lease. Ifit is admissible 
for one purpose, it must be equally admissible for the other p . This decision, 
therefore, treats the decision in Rajah of Venkatagiri v. Narayana Reddi 1, as practically 
overruled by the later Full Bench of three Judges in Narayana Chetti v. Muthiah Servai*.. 
The question in view of the direct conflict should have been then referred to a 
fuller Bench for an authoritative decision on the point instead of leaving éhe law 
in such an uncertain state. 


In support of the view taken in the two decisions in Narayana Chetti v. Muthiah- 
Seroat*, and in Stresramulu Naidu v. Ramaswami Mudaliar®, Mr. Bhash the learned. 
advocate for the respondent relied on the decision in Skinner v. Skinner*. “It arose- 
out of a suit for specific performance of an agreement to sell certain properties. In 
proof of the agreement, a document, which was in form and in substance a sale- 
deed, which was unregistered, was relied on. The document relied on was cons- 
trued by the Privy Council as itself creating an interest in the immoveable pro 
paie in the schedules Ppa to the document and, therefore, was within 

terms of section 17 of the Act and required registration. `The next question 
tô be considered was whether it could be admitted in evidence to establish an agree- 
ment to sell the property. This decision, it must be remembered was pronounced 
after the decision of the Judicial Committee in Dayal Singh’s case’ which held that 
an agreement to sell reciting payment of part of consideration as earnest money 
required registration under the provisions of the Registration Act as a documént 
; ing a transaction affecting immoveable property. ‘The attempt, therefore,. 

in that case being to establish an agreement to rell, it followed that it was tendered 
as evidence of a transaction affecting immoveable property and could not therefore 
be admitted in evidence without registration. At page 778 it was observed : 

. “In the present case, the document under consideration, in addition to creating on interest 
in the immoveable pro concerned, provides as one of the ternu, and therefore as an integral. 
part of the transfer, t the vendor should, if the vendre so requires, execute a registered sale 
deed and it is contended for the first respondent that notwithstanding the non-registration he can sue- 
upon this ent putting the document in evidence as prooof of it, Their Lordships are clearly 
of opinion t this is within the prohibition of the section. They think that an agreement for the- 
sale ofimmoveable proper ty s a transaction ‘affecting ’ the property within the meaning of the section, 
inasmuch as, if carried out, it will bring about a change of ownership. The intention of the Act 
is shown by the provisions of section 17 (2) (»), which exempts from registration and therefore 
frees from the réstriction of section 49, a document, which does not itself create an interest in 
immoveable property, but merely creates a right to obtain another document, which will do so. 
In the fice of this provision, to allow a document which does itself create such an interest to be 
used as the foundation of a suit for specific perförmance appears to their Lordships to be little more 
than an evasion of the Act.” SE ey 2 h : 
Putting the document in evidence as proof of the ment according to the Privy 
Cofincil is prohibited by section 49, the reason being an agreement for-sale of 
immoveable property which is sought to be established by the document is a 
ee a a ee A 
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transaction affecting the property within the meaning of section 49. No doubt, 
as emphasised by Mr. Bhashyam, the reason for their holding that the transaction, _ 
namely, the agreement of sale, affects immoveable property is that if carried out the 
agreement would bring about a change of ownership. But, having regard to 
the whole passage above extracted and having regard to the fact that in D 
Singh’s caset, the Judicial Committee eld that even agreements to sell were withi 
the mischief of sections 17 and 49 of the Registration Act, the only conclusion 
possible. is that the Judicial Committee considered an agreement to sell immoveable 
property as by itself creating an interest in immoveable property and therefore 
constituted a transaction affecting immoveable property. The basis of the reasoning 
of thé Judicial Committee has now been wiped out by the two amendments one, 
the Explanation to section 17 introduced in 1927 and the other, the proviso to 
section 49 enacted in 1929. The foundation, therefore, of this decision falls to the 
und. An agreement for sale of immoveable property does not create any 
interest in immoveable pro and, therefore, is not a transaction affecti 
such property. The unregistered document like: the one considered by the Judici 
Committee, even though it affects immoveable property can be now used in evi- 
dence in a suit for specific performance to establish an agreement to sell by virtue 
- of the proviso to section 49. ` ' . 

The other decision on which considerable reliance was placed by Mr. Bashyam, 
the learned advocate for the respontent, is the decision of Page, J., in Ramyjoo 
„Mahomed v. Haridas Mullick’, a decision of a single Judge. It was a suit for specific 
ea emp of an alleged agreement to lease certain properties and in the alternative 

or damages for breach of the agreement. The terms of the agreement were 
contained in two letters, which were construed by the learned Judge as operating 
a present demise of the premises and as creating an immediate interest in the | 
properties. The documents not being registéred, the question that arose for con- 
sideration was whether they could be admitted in evidence to prove an ent 
to grant a lease. The learned Judge rejected the contention that the document- 
could be adduced as evidence of an agreement under which the defendant con- 
tracted a personal obligation to grant a lease on the strength of the Full Bench 
decision in Narayana Chetti v. Muthiah Seroai*®, and differéd from the conclusion 
in Rajak of Venkatagiri v. Narayana Reddi*, though Narayana Chstti v. Mulhiah Seroai*, 
itself has followed the Calcutta High Court in two cases Satyendra Natk Bose v. Anil 
Chandra Ghosh®, and Hemanta Kumari Debi’s case*. The latter decision of Mukherji 
and Beachcraft, JJ., was affirmed by the sia? Council in Hemaniq Kumari Debi’ s 
case’, Mookherji, J., at es 350 and g51 followed Srimtvasa Charlu v. Venkata- 
raju? and Satyendra Nath Bose v. Anil Chana Ghosh® and Sarat Chandra Ghosh v. 
S Chand Singh Roy®, where it was observed that the agreement to lease 
does not operate as a lease and does not affect the land. The decision of Ès; 
J., in the case of Ramjoo Mahomed v. Haridas Mullick’, was rested also upon 
principle of stare decisis. The decision does not add any additional reason to the 
reasons given in Narayana. Chetii v. Muthiak Seroai?. - 

On the other hand the view taken in Rajah of Venkatagiri v. Narayana Reddi‘, 
is supported by the decision of the Full Bench of the Calcutta High Court in 
Ulfatunnissa alias Elahijan Bibi v. Hossain Khan’, and the recent decision of the Privy 
Council in M. E. Moolla Sons, Lid. v. Burjorjes+!. For a fuller report of the arguments. 
in the Rangoon case see the report in the Calcutta Weekly Notes. (36 C.W.N. 677.)- 


In Ulfatunnissa alias Elahijan Bibi v. Hossain Khan!°,a suit was instituted on foot of 
an, unregistered bond containing a personal undertaking to repay money borrowed 
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and also a hypothecation of land of the value of over Rs. 100 as security. The 
point that arose for consideration was whether the document could be used in 
evidence. to prove the personal obligation. A Full Bench of five Judges held that 
it could be used in evidence to establish the personal obligation. It was taken 
as settled law for the whole of India that an unregistered document like the one 
in suit was effectual “‘ and might be used in“evidence to charge the person, though 
not the land.” And the conclusion of Field, J., at page 525 which was based on 
an earlier Full Bench decision in Lachmipat Singh Dugar v. Mirsa Khairat Alli, was 
as follows : Pe 

“In the Full Bench case already referred to, the words “shall be received in evidence or shall 
affect” land were held to mean “ should be received in evidence as a document affecting ” land. 
We are applying exactly the same method of interpretation in holding that the words ‘shall be 
received as evidence of any transaction affecting land”, mean ‘shall be received as evidence of any 
transaction so far as it affects land.’ And this we think is the true construction. ” 
In M. E. Moolla Sons, Lid. v. Burjorjes*, the Judicial Committee had to consider the 
question of the admissibility of an unregistered agreement to sell to establish a claim 
in liquidation proceedings for damages for breach of the contract. There was 
another question of fact, which was considered by the Judicial Committee, namely, 
whether or not the purchaser Moolla named in the contract had not acted as agent 
for the company. On the question of fact their Lordships agreed that Moolla was 
the undisclosed principal of the company and therefore was entitled to the damages. 
For the firet time before the Judicial Committee the question of the admissibility 
of the agreement to sell on the ground of non-registration was raised, but the Judicial, 
Committee had to consider the question whether at that stage of the case, the appellant 
should be permitted to raise the point ofnon-iegisiration. The Judicial Committee 
had to consider the question permitting a party to a proceeding to raise a 
new point at a late stage in the light of the Principles laid down by Lord Watson 
in Connecticut Fire Insurance Co. v. Kavanagh*. The passage from Lord Watson’s 
r nee aren was extracted by the Judicial Committee. According to the principle 

laid down by Lord Watson a new point ought not to be allowed to be raised, unless 

the Court was satisfied that the evidence upon which they were asked to decide 
established beyond doubt that the facts, if fully investigated, would have supported 
the new plea. In other words, the Judicial Committee had to be satisfied whether 
there was any substance in the new plea. It is in that light their Lordships dealt 
with the construction of section. 49 of the Registration Act and after examining 
the provisions, their Lordships’ conclusion is rtated at page 255 in these terms: 

“Their Lordships are satisfied that there is nothing in the section cited, when properly construed, 
to compel the court to take notice of the non-registration of an admitted document unless at any rate 


such document must, if treated as effective, be the foundation of a judgment affecting immoveable 
‘property comprised in such document. 


Here the agreement has been admitted throughout. Indeed, it was first put in by the appellant. 
Further, the proceedings do not in any respect affect any immoveable property. e immoveable’ 
property affected by the agreement long since passed out of the picture, and, the only claim in these 

ings is a personal one for damages for breach of an admitted contract against an alleged un- 
disclosed principal who denies he was a principal.” g E 
‘Two principles, therefore, emerge from this passage. Firstly, unless the document 
is the foundation of a judgment affecting immoveable property, or-in other 
words, a document on-which the title Glaimed in the suit is based, there is no objec- 
tion to admit the document in evidence for other purposes. Secondly, there can be 
no objection if the claim in the proceedings in which the document is sought to be 
used as evidence of a personal claim, iis., for damages for breach of an admitted 
contract. This is exactly the view that was taken by. the léarned Judges in Rajak 
of Venkatagiri v. Narayana Reddt*., This decision shows that the restriction con- 
tained in section 49 is confined ‘only to the use of_the document as evidence of a 
transaction affecting such property and not its use for any other purpose. So long as 
the intended use is not to establish title to the property and is not made the ‘basis 
a a ee 
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or the foundation for a ju ent affecting immeuveable property, there is no 
objection for the use of hi ae in evidence. The t of this ju ent 
of the Judicial Committee cannot be belittled, as was attempted by Mr. yam, 
the learned Counsel for the respondent, on the ground that the Judicial Committee 
later decided not to permit the appelat to raise*the point of non-registration. 
It was pointed ovt in conclusion that the appellant was not able to bring himself 
within the principles indicated by Lord Watson governing the conditions on which 
& new point could be permitted to bv raised in the appeal. í 

In view of this decision of the Privy Council it seems to me unnecessary to refer 
to the other decisions of other Courts on which reliance was placed by Mr. Bhashyam, 
particularly as those decisions did not consider the decision in M. E. Moolla Sons, 
Lid. v. Burjorjee!. Nor is it necessary to consider the scope and ambit of the new 
section (section 27-a) of the Specific Relief Act which relates to specific performance 
of contracts to lease where there was part-performance. The section was consi- 
dered recently by a Bench in Rangenatham Chetti v. Kanakarainamma*. The present 
suit is not one for asap eStats and it is unnecessary to go into the question 
whether that section is ustive. Light is thrown on this question by the deci- 
zion of the Calcutta High Court in Gokal Chandra Law v. Haji Mahomed Din*. 


Lastly, thre is one contention urged on behalf of the appellant, which requires 
consideration. The argument was that as the proviso to section 49 permitted the 
use in evidence of a document affecting immoveable property in a suit for specific 
performance, it followed on the principle of section 19 of Specific Relief Act that 
it could be used also in evidence in a suit for damages as under section 19 of the 
Specific Relief Act a person suing for specific performance of a contract is entitled 
to ask for compensation for its breach either in addition to, or in substitution for, 
such specific performance. This argument cannot be accepted for the simple 
reason that the right recognised in section 19 is available only to a person who 
sues for specific performance of a contract and doe? not enable a person to institute 
a suit for damages without reference to a claim for specific performance. It is only 
in a suit for specific performance that it is permissible för a party to ask for compen- 
sation for its breach either in addition to; or in substithtion for, such performance. 
(See also Ardeshir Mama v. Flora Sassoon‘). 


It follows from the foregoing discussion that the decision in Narayana Chetti v. 
Muthiah Seroa?*, must be overruled and the decision in Rajah of Venkatagiri v. Nara- 
yana Reddi’, in my judgment lays down the law correctly. The question referred 
to us must, in my opinion, be answered in the affirmative. 

Panchapagesa Sastri, 7.—The question referred for the opinion of the Full Bench 
is as follows: ~ 

“ Whether an agreement of leace in writing required to be registered but unreg stercd may be 
used as evidence of the agreement in a suit for damages for its breach.” 

My answer to ihe reference is in the negative. 

An agreement to lease is, in my opinion, a transaction affecting immoveable 
property within the meaning of section 49 (c) of the Registration Act. Such an 
agreement does not of itself create any legal interest in the property. It is unneces- 
sary to decide whether it creates at least an equitable interest. In Narayana Chetti v. 
Muthiah Sercat*, in the order of reference to the Full Bench, Krishnaswami Aiyar, J., 
was of the opinion that it creates an equitable interest in favour of the promisee. 
In Hemanta Kumari Debi v. Midnapore Xamindari, Co.," the Judicial Committee 
observed that document in question there was not an “ agreement to lease ”? coming 
under the definition of the term “lease ’’ in the Registration Act and compulsorily 


/ 
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registrable under section 17 (1) (d) as it was not a document that “ effected an 
actual demise and operated as a lease ”. They, however, said that the document 
there ‘‘ did purport to create a con t right or interest in immoveable property 
within the meaning of section 17 (1) (b)”. The document in that case was a 
decree of Court passed on a neon and it contained all the terms of the com- 
promise. One of the terms was an agreement to give a lease of immoveable pro- 
perty on the happening of a certain contingency in Che It was with reference 
to this obligation to grant a lease that their Lordships ea that the document 
purported to create a contingent right or interest. In view, however, of section. 
17 (2) (vi) of the Registration Act, as it then stood, a decree of Court was taken 
out of section 17 (1) 6). The particular document therefore was not compulsorily 
registrable, and section 49 of the Registration Act, therefore, was said not to stand 
in ihe way of the document being received in evidence of the agreement to lease 
in future on the happening of a ican es in a suit for specific performance 
thereof. Notwithstanding these two authorities, it would be difficult to hold 
now that an equitable interest is created in view of the later decisions of the Judicial 
Committee, particularly, the decision in Arif v. Jadunath Majumdar. 


- A document, however, may affect immoveable property even though by itself 
it creates no legal or uitable interest in the same. The word ‘affecting’ cannot 
be limited to mean only “ purporting or operating to create, declare, assign, limit, 
or extinguish, whether in the present or in future, any right, title or interest, whether 
te or contingent to”. ‘lhe document cannot be treated as a transaction not 

any of i immoveable property merely because it does not, by itself, bring about 
c things stated above. In James Skinner v. Skinner}, the Judicial Committee 
aa aia an agreement for sale of immoveable property is a transaction affecting 
he a poren within the meaning of section 49 (c) of the Registration Act “ inasmuch. 
carried out it will bring about a change of ownership”. A contract for the 
sde of immoveable property does not by the statute law of India of itself create 
` ane interest in or charge on such property. Nevertheless, their Lordships had no 
i culty in holding that suth an agreement is a transaction affecting immoveable 
pro rty. Their Lordships also -referred to the provisions of section 17 (2) (o} 
owing the intention hag oe Act. J am therefore unable to agree with the limited. 
interpretation of the term ‘7 affecting a adopted by the Division Bench in Saras- 
wathamma v. P 3, Spencer, J.’s definition of the term in that decision was. 
really by way of obiter ‘as the. actual decision was only that a document declaring 
a division in status amongst Hindu coparceners does not affect immoveable pro 
so as to require registration. On the other hand, the Full Bench decision in Wara-, 
pana Chetti v. Muthiak Seroat*, considers the question very exhaustively and holds 
that an agreement to lease is a transaction affecting immoveable property. It 
may be noted in passing that the opinion of the Full Bench is not based on the 
view that an agreement to lease creates an equitable interest notwithstanding the 
observations to that effect in the order of reference by the Division Bench; it is based 
really on other grounds which are fully set out therein, particularly with reference 
to the provisions of section 40 of the Transfer of Property Act, section 91 of the 
Indian Trusts Act, and the applicability of the doctrine of lis pendens to a suit for 
specific performance of such an agreement. Nothing has been urged in the argu- 
ments against the cogency of the reasoning in the Full Bench opinion. All that 
was said was the provisions were statutory. No doubt, they are but what follows? 
It only shows that the Indian law does Tecoenise unmistakeably that such agree- 
ments do affect immoveable * pro very word “‘affecting” is used 
in the statutes. ’ I see no reason why heuss the term “affecting ” there could 
not be taken as giving a proper clue to the meaning of the term in section 49 of the 
Registration Act. 
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While holding that the word “‘ affecting” is wider than what it was attempted 
to be confined to by Spencer, J.’s definition in Saraswathamma v. Paddayya’, it by 
no means follows that may not be transactions in relation to an immoveable 
property which nevertheless do not affect immoveable property. An agreement 
to supervise the construction of a. building for an agreed remuneration, an agree- 
ment to supply the necessary materials for carrying out repairs to an existing build- 
ing are obvious instances. It may not be possible to define exhaustively what 
kinds of agreements affect the immoveable property comprised therein. It is not 
necessary or desirable to lay down an exact test applicable to all cases. Speaking 
generally and with no intention of ee down an, exhaustive test, I may- observe 
that an agreement which binds the land in its inception or concerns or touches 
the land so as to affect the nature or quality or value of the land, may be taken to 
be an agreement which affects immoveable property. It is sufficient to hold in 
this case that an agreement to lease immoveable Property isa transaction affecting 
immoveable property. The opinion of the Full Bench in Narayana Chetii v. 
Muthiak Ssroai#, should be accepted as correct and followed. 


That decision of the. Full Bench was no doubt one with refererfce to a suit for 
specific performance of an agreement to lease. It was held that section 49 (c) 
of the Registration Act as it then stood precluded the reception of the unregistered 
document as evidence of a transaction affecting immoveable property in a suit 
for specific performance of the agreement. That decision however was applied 
and extended to a case where the suit was for specific performance with a claim 
for damages in the alternative—vide Streeramulu Naidu v. Ramaswami Mudaliar’. 
While rejecting the claim for specific performance on the basis of the Full Bench 
decision, the Division Bench observed that the claim for damages in the alternative 
should also be rejected. They stated that if the view taken by the Full Bench 
is to be accepted as regards suits for specific performance the necessary consequences 
should be accepted as regards suits for damages. ‘“‘ Section 49 prohibits the docu- 
ment from being received as evidence of a transaction affecting immoveable pro- 
| They state the transaction affecting the property is the agreement to 

ease. The section in this view prohibits the document from being given in evidence 
of the agreement to lease ; and-it prohibits it equally. whether the claim be for 
oe performance or for damages. ‘‘ The logical result is the claim for damag 
must fail if the view of the Full Bench is adhered to ”. 


Since the above decisions were given, section 49 has been amended by a proviso 
being introduced therein by section 10 of the Transfer of Property Act (Amendment) 
Supplementary Act of 1929. 


The newly introduced proviso has no application to the present case. The 
nt suit is not one for specific performance under Chapter II of the Specific 
lief Act, 1877. It is a suit simplictter for recovery of damages for an alleged 
breach of contract to give a lease. It is well established that a suit for specific 
performance is in its origin and nature entirely different from a suit for recovery 
of damages for breach of the contract. “Specific performance is asked for on the 
footing of the continued existence of the contract while damages are claimed on the 
basis of a breach of contract accepted by the party as a breach. The claim for ` 
specific performance reqrires continued readiness and willingness on the part of the 
plaintiff to perform the contract which he is keeping alive and trying to get enforced., 
Although a brief reference was made in the course of the t to section 19 
-of the Specific Relief Act which empowers a person to ask Br compensation for 
breach in addition to or in substitution for specific ormance it was realised 
that a suit merely asking for damages on the footing of an accepted breach of con- 
tract cannot be described as a suit for specific performance. Section 29 of the 
the Specific Relief Act which bars a suit for compensation for breach of contract 
after the dismissal of a suit for specific performance is also significant in this connec- 
dion. Moreover, with respect to agreements to lease, the suit contemplated by the 
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proviso to section 49 would a to be the suit provided for by section 27 (a) 
of the Specific Relief Act. It is however unnecessary to come to a definite conclusion 
as regards this last question. . 
‘ The learned counsel for the appellant admitted that he cannot claim the benefit. 
of the proviso on the ground that the present suit should be regarded as a suit for 
for specific performance. f 

- Nor is it possible to invoke the provisions of the proviso on the ground that. 
the document is asked to be received in evidence only of any collateral transaction 
not uired to be effected by a registered instrument. The transaction which 
is scught to be established by tendering the document in evidence is the factum. 
of the t to lease. There is no question of any collateral transaction in this 
case. Thee is only one transattion throughout and that is a contract to give a 
lease. The relief may be either specific performance where the breach is not 
accepted and a party wants to enforce the contract specifically.or a right to 
recover damages where the breach of contract is accepted and the party sues for 
compensation for breach. It is not as if there are two transactions one of which 
gives a right to specific performance and the other a collateral transaction giving 
rise to a claim for damages for breach of the contract. A very faint suggestion was 
made that there is a primary obligation to carry out the terms of the contract and 
a secondary obligation in the nature of a further and a distinct agreement to com- 
pensate for its breach if the first contract is not carried out. This however was not 
persisted in and was withdrawn no sooner than it was mentioned. The learned 
counsel conceded that it would be impossible to agree that there was a collateral 
transaction as evidence of which he is trying to get the document in. Apart from 
this concession, J have no doubt that there is only one transaction and that is the 
transaction of an agreement to lease which by its nature is a transaction affecting: 
immoveable property as I have already held. The proviso, therefore, is inappli- 
cable to the present case. 


We are left therefore with the only question of the applicability of sub-clause 

(°) of section 49 of the Act. The main argument of the appellant’s counsel was that. 
section 49 (c) precludes the document being received“only in so far as the Court. 
is asked to give relief to affect immoveable property comprised in the document. 
The decree granting damages for compensation for breach of contract is of course 
of money decree and the relief does not by itself affect immoveable property. I find 
myself unable to agree with the contention of the appellant’s counsel on the cons- 
truction of section 49 (c). The section reads as “ No document, etc., etc., shall be 
received as evidence of any transaction affecting such property”. It cannot be 
read as equivalent to “ No document, etc., etc., shall be received in evidence so as 
to affect such property”. What is prohibited is the reception of the document as. 
evidence of the transaction itself. The section does not merely prohibit the granting 
of a relief by way of an ultimate decree, a relief affecting immoveable property. 
The reference to the conjoint words “any transaction affecting such property ” is 
significant. The contrary construction is not warranted by the language. A 
relief for damages can be given only if the plaintiff succeeds in establishing that there 
“was a contract which was broken. It is to establish that contract that he wants: 
this document to be received as evidence. The section prohibits the receptiom 
.of the document as evidence of the transaction. The section cannot be construed. 
to mean that the document can be received as establishing the transaction but 
relief should be denied on the basis of the transaction so established in so far as 
such relief affects immoveable property.alone. I entirely agree with the reasoning 
in Stresramulu Naidu v. Ramaswomi Mudaliar1, on this aspect of the matier. It may be- 
mentioned in passing that the reference to Ulfatunntssa alias Elahijan Bibi v. Hossaiw 
Khan* which is found in Narayana Chetti v. Muthiah Seroai*, cannot be taken to meam 
that the Full Bench understood the section to mean that the document cannot be 
received as evidence of the transaction only so far-as the relief to be decreed affects: 
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roperty. In the particular case before the Full Bench the suit being one for 
see c performance there was no occasion to come to a conclusion on that matter. 


Finally it was argued that the pronouncement by the Judicial Committee 
in M. E. Moolla Sons, Ltd. v. Burjorjes1, was conclusive on the question. Strong 
réliance was placed upon certain observations in that judgment for the view 
that section 49 Yo does aot preclude the tion of the unregistered document 
in a suit claiming damages only for breach of contract. It is necessary therefore 
to examine that case somewhat more ady i in view of the arguments pressed on 
us by the appellant’s learned counsel. The question there aroso with respect 
to a document which was not registered. For the first time before the Judicial 
Committee it was sought to be argued that the document required registration 
ee section 49 therefore stood in the way of its being received as evidence. Their 

finally declined to allow the point of non-registration to be raised before 

ge t is obvious, therefore, that there was no decision on the question before 

oe ‘Lordships. It was submitted however that the observations of their Lordships 

amounted to an obiter dictum which ought to be followed.: The proceedings 

in the lower Court from out of which the appeal was filed arose out of a proof filed 

by a creditor in the liquidation of a company which proof was rejected by the 

liquidator. Their Lordships at the opening referred to it as a proof for an amount 
of Rs. 63,000 and odd 

“ damages alleged to have been incurred by the creditor, by reason of the failure of the 
company to complete the purchase.of property agreed to be sold under an agreement of 27th July, 
IQ2I. 

The question in N lis the suit related to one point and that was 
whether the agreement of on the face of which the purchaser was one 
M. E. Moolla had been entered into by him on his own account or whether 
the company was the undisclosed principal of Moolla in respect of such an 

ent. The petition for winding up of the company was presented on 
6th April, 1927 and an order for winding up was made on the gist of June, 


*1927. In between the two dates, the respondent, the other party to the 


agreement of sale, filed an affidavit claiming that she was a secured creditor 
of the company for Rs. 1,31,000 and odd, that being the sum which was claimed 
by her as owing under the agreement of sale. Moolla also was su uently declared 
an insolvent sometime between April and June, 1927. Their rdships state 
“ What subsequently followed is not clear”. No oral evidence was given at the 
trial by the liquidator. He was content with filing an affidavit. Their Lordships 
observe : 

“Tt is, however, reasonably clear from the affidavit (1). that the respondent had put in a proof 
of claim presumably on the same lines as that contained in her affidavit of the 18th Junë, 1927; 
(2) That lor the purpose of minimising her claim to damages she had offered to take over the property 
at Rs. 4,500 per acre ; f? that the liquidator had neither admitted nor rejected her claim, but had 


plied to the Court for irections, putting in the agreement and pointing out that there was a ques- 
on whether Moolla was principal or agent” 


The Court would appear to have given directions to sell the property by public 
auction. The sale was held and the proceeds were paid to the respondent. Their 
Lordships presumed that the proceeds were so paid under the orders of Court. 

Their Lordships further held that in order to confer a valid title on the purchaser 
in Court auctior, there must have been some agreement between the Official 
Liquidator and the respondent, though the Official Liquidator did not admit that 
there was any such agreement. Their Lordships were inclined to find an agreement 
that the parties arranged to minimise the damages by concurring in a sale of property 
and in handing the proceeds of sale to the respondent, the question whether the 
company was the principal in respect of the agreement of sale being the only question | 
left open for decision. The proof was subsequently amended by the amount being ` 
reduced to Rs. 63,219-15-0. It was in those circumstances that, the question 
of non-registration of the document was sought to be raised for the first time before. 
the Judicial Committee: As already stated, they-decided not to allow the point ° 
a 
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to be raised. In so doing, they observed that there is nothing in section 49 of the 
Registration Act when properly construed to compel the Court to take notice of the 
non-registration ofan admitted document unless at any rate such a document 
must, if treated as effective, be the foundation of a judgment affecting immoveable 
property comprised in such document. Their Lordships pointed out that the 
agreement been admitted throughout and indeed it was put in by the liquidator 
himself. Then they observe: - 

“ Further, the Proceedings donotin any respect affect anyimmoveableproperty. Theimmoveabl¢ 
property atiected by the eement long since passed out of the picture, and the only claim in 
these proceedings is a personal one for damages for breach of an admitted contract against an alleged 
undisclosed principal who denies he was a principal. ....... There are indications of a course 
-of conduct or agreement on the part of the liquidator which would preclude him from raising any 
pointin‘the proceedings except that as to the respective positions of the company and Moolla in 
regard to the agreement uf 27th July, 1921.’ 

In my opinion these observations could not be regarded as a considered opinion 
of the Committee. Their Lordships rejected the argument of counsel that the 
public policy underlying section 49 of the Registration Act compelled the Court 
to take notice cf pon-regisiration o een an admitted document. Their Lordships’ 
observations are that the proper construction of the section did not make out any 
such obligatory duty on the Court. They no doubt add 

“unless at any rate such a document must, if treated as- effective, be the foundation of a 
judgment affecting immoveable property comprised in such a document.” 

In other words, their Lordships are holding that so far at any rate as the 
sco of section 49 (c) of the Registration Act is concerned, there is no 
ch obligation on the Court in spite of the fact that the ies have 
admitted the agreement though contained in a compulsorily registrable but 
unregistered document. Whatever may be the force of the argument based 
on public policy underlying section 49 2 of the Registration Act their 
Lordships would seem to have had no doubt that so as section Q 
is concerned there was no such argument available. Section 49 (a) it wil 
-observed lays down a rule of substantive law. ,The statute requires in certain 
. cases a registered instrument for creating a title or interesi in immoveable property. 
Section 49 (¢) however embodies merely a rule of evidence. The guarded exception 
found in the latter portion of the sentence of their Lordships extracted above is, 
in my opinion, intended to reserve their Lordships’ further consideration of the 
question whether even as regards section 49 (a) the Court could allow parties to 
waive the requirement of Sms by EA i the existence of the agreement. , 
‘The word “judgment” in that sentence really means a decree. Having regard 
to the statutory requirements evenan admission cannot create title, that is all, it 
seems to me, that their Lordships intended to indicate by that reservation. Other- . 
wise their Lordships found nothing in the section properly construed which prevents 
the parties from dispensing with proof and agrecing on the existence of certain 
agreements. There is no obligation on the Court in such circumstances to decline 
to give effect to the admission of parties and hold that the agreement was not esta- 
blished. The further reference to the fact that the property had long passed out 
-of the picture and the only claim was one for damages was only to lead up to and 
emphasise the final consideration relied on by them for declaring to allow the 
‘point of non-registration io be raised, namely, 

“that the oaly question which was-reserved for the consideration of the Court aud which it was. 
competent for the liquidator and tho creditor to raise in the pretense before the Court was the 
Prnt as to the respective position of the company and M ocila with to the agreement of, 

Cc. 

I am unable therefore to read these observations as amounting even 
to an obiter dictum that section 49 (c) does not preclude the reception of the 
document.as for the purpose of establishing a claim to damages and not for any 
relief affecting immoveable property. If their Lordships had intended otherwise, 
the | y discussion in the judgment would have been wholly superfluous as they 
had o is say that section 49 (c) did not prelude tion of the u 
‘document (though compulsorily registrable) in asuit..claiming. merely damages 
tor a breach of the contract to buy immoveable property. . , 


~ 
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Even et from the observation of the Privy Council above referred to it 
was contended that the Full Bench case in Rajak of Venkatagiri v. Narayana Reddit, 
had decided that an unregistered document can be received in evidence in a suit 
for damages for breach of contract. The precise scope of the decision in the gbove 
case was considered in the Tater Full Bench decision in Narayana Chetti v. Muthiak 
Seroai*, It was explained there that the earlier Full Bench case related only to proof 
of an oral agreement and not to the reception of an i d document contain- 
ing a written agreement to lease. An examination of facts of the Full Bench 
case in Rajak of Venkatagiri v. Narayana Reddit, bears out this distinction as correct. 
The order of reference to the Full Bench related to admissibility of five documents for 
ascertaining the nature and terms of the contract and for the p se of assessing 
the damages for breach of the alleged contract. Before the Full Bench it was 
ae that only one of these five documents raised any question of registration. 

t was a Kabuliat executed by the respondent in favour ofthe appellant. That 
by itself was not relied on as the agreement io lease. It was only an anterior oral agree- 
ment which was sought to be established as having existed for the breach of which 
the suit for damages was laid. ‘This is made clear in several passages in the opinion 
of the Full Bench as well as in the judgment of the Division Bench after the receipt 
of the opinion of the Full Bench. The Full Bench opinion points out that the 
plaint set out the agreement for a lease of the village which was to run from fasli 
1299 and to last for five years. The cause of action alleged was that the failure on 
the part of the defendant to act to the Karar, that is, the agreement to lease 
and the improper resumption of the village which had been put into possession of 
the plaintiff. It may also be pointed out that the contract to give a lease was nat 
in writing. No doubt the offer was in writing, but the communication of the 
acceptance of the offer to the proposed tenant was not in writing. On examina- 
tion of the printed paper, I find that Exhibits IV and J in that case which showed 
the of the offer were only communications addressed by the Diwan 
of the Zamindar to his own subordinate, the Tahsildar, and were not communica-, 
tions to the tenant. That is why the later Full Bench pointed out that the agree- 
ment to lease set up in the earlier case was only an oral’ agreement. When the 
facts are understood it is clear that the decision in Rajah of Venkatagiri v. Narayana 
Reddi!, has really no application to the present case. 

A general argument was advanced that it is anomalous to construe the section 
so as to preclude the reception of the document in a suit for damages while the 
statute as it stands now permits the use of the document in a suit for teen hale 
mance by reason of the proviso to section 49 of the Act. No doubt the tant 
situation may look anomalous. The reason however for the anomaly is to be 
found only in the piecemeal legislation effected by the Indian Legislature by mtro- 
ducing the proviso (be it noted, not an Explanation) and in terms confining it to 
certain cases only. The section as om prior to the proviso applied equally 

or damages as ponte out already. 
There was nothing anomalous in that and in fact, it was quite logical to apply it 
to both cases as pointed out by the Division Bench in Sresramulu Naidu v. Ramaswami 
Mudaliar?. The scope of section 49 (c) cannot however be taken awdy in cases 
where the proviso docs not in terms apply. : 


I am accordingly of the opinion that this reference.should be answered in the 
negative. i - . ; 
Viswanatha Sastri, J.—As my learned brethren are not unanimous in their con- 
clusion, I consider it not inappropriate to add a few words of my own. Few 


expres- 
-sions in the Registration Act have been more often discussed than the words “‘ affect 


immoveable perty ” and “a transaction affecting such property” occurring 
in section 49 Ona of the Registration Act i referred toas “the Act”. 
t is not every contract in which immoveable property comes into the picture that 
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can be said to “affect” it. A building contract or a contract to instal sanitary 
or electric fittings in a house, in some sense, affects immoveable pro . Such 
a contract, though tered, would be admissible in a suit for specific perfor- 
~ mance or damages for its breach. It is a personal contract not affecting immoveable 
Deeper aey el oe ee tis personal redress for its wrong- 
ach. It is also necessary to put aside cases where two or more distinct contracts 
are rolled up in one document, as for instance a mortgage containing a personal 
covenant to pay and also a collateral security of immoveable property for the 
debt. In such a case Courts have held that the mortgage deed though 
met be received in evidence to c the n, though not tthe land, with, 
rye for the debt, Ulfatannussa v. nssain Khan! and Kunhu Moidi v. Madhava 
„Again an unregistered deed may ibe inoperative to effect a valid transfer 
pect immoveable property or, an interest therein but may be effective to transfer title 
to moveable property or a chose in action comprised therein, Imperial Bank of India 
v. Bengal National Bank*. In these cases section 49 of the Registration Act does 
not come into play. ` 


A contraét to sell or lease immoveable pra “ affects ”. the © property though 
it may not create or transfer any interest in property and such a contract for 
sale or lease is a transaction “affecting”? immoveable property. Section 54 
of the Transfer of hy adel Act does not adopt the English equitable doctrine that 
a contract for sale of immoveable property creates an equtable interest in the 
i ea i urchaser. Maung Shwe Gok v. Maung Inn*, Miran Pir Bux v. Sardar 
Takers and Arif v. Jadumal®*. But on that account it could not be said 
that a contract for sale of land does not “affect” land. That a contract or cove- 
nant though it does not create an interest in land may yet “ affect ” it, is recognised 
by the Legislature in section 40 of the Transfer of Property Act and section g1 of 
ae Trusts Act. An easement may be created by a grant and restrictive covenants. 
„as regards the user of property may be entered into without the creation of an interest 
In the px Toperty of the grantor or covenantor. In such cases immoveable pro 
is ected ” though no interest therein is created while rights under a contract 
may be assigned, a duty or liability arising out of a contract is le. If,” 
however, immoveable property is transferred, the transferee with notice takes it 
_ subject to restrictive covenants running with the land, though such covenants do 
not create an interest in land. . Section 27 (b) of the Specific Relief Act gives a right 
to specific performance against a subsequent purchaser of land with notice of a 
prior contract for sale, evidently because the prior contract.“ affects ” the land and 
nat merely the person ‘of the vendor. In Skinner v. Skinner’, the Judicial Committee 
ruled that an.agreement for the sale of immoveable property was a transaction 
“affecting ” the property within the meaning of section 49 (c): of the Act inasmuch 
as if carried out, it would bring about a of ownership. ‘Their Lordships 
relied on the exemption created by section 17 (2) (0) of the Act to reinforce their | 
interpretation ‘of section 49 (c) of the Act. The exemption would be unnecessary 
if a contract fora sale or lease of immoveable property was not a transaction Eau 
such property. The view of the Full Bench in Narayana Chetti v. Muthiah Seroai 
E E eee Be COTTET Fo sar ae this pom: coecee I find it difficult to 
eae ade the dictum cf Spencer, J., in Saraswatamma v. Paddayya?, quoted with approval 
‘angi and Moolji Bros. v. Shanmugam Pillgi?®, that the word "affect ” in rection 49 | 
of the Act is a compendious expression conveying only the same-idea as the expres- 
siohs ‘‘ create, declare, assign, limit or extinguish any right, title or interest ” found 
in section 17 (1) (b) of the Act. 


i “(1889 L.LR. 9 Cal. j - 5, 5o M.L.J. L.R. I.A. : 
(ies) 1g M. Ly. aap T R. Ni Mad. pees (gan) $ 129 e 4 = 
Ta (F.B.). 7. (1929) 57 M ee 5. LR. 56 “LA. 
I 


3: 61. M.L. LR. 58 LA. 36 
- (1931) -61- J. 589: 58 3 TEn ILR. 133) Mad. l. 63 





323 
"9x6 TLR IAT ere 
gS 7 bya M.L a aS 


aft: Oe ce ob “O LR. 61 TAL io. i) GM MIJ ae foe Me 





Bom. 650 (P.C). ` 169. 


il) - >. \URUGA MODALIAR v. SUBBA REDDIAR (F.B.). 841 


Courts in India, however, held that a contract for sale of land was merely a 
document creating a right to obtain another document and was exempted from 
istration by section 17 (2) (v) of the Act, even though it contained an acknow- 
l ent of earnest money or receipt of part payment of the price. These deci- 
-sions were upret by, the Judicial Committee in Dayal Singh v. Inder Singh’, but the 
Legislature promptly nullified the effect cf thus decision and restored the previous 
view of the law by adding an Explanation to section 17 of the Act in 1927. In 
Skinnet v. Skinner, the Judicial Committee while recognising that a mere agreement 
for the sale of land, though it affected the land was exempt from registration and 
therefore freed from the prohibition in section 49 by reason ‘of:ssction 17 (2) (v) 
of the Act, held that an unregistered sale deed which purported to create an interest 
in land was inadmissible in evidence to prove the contract of sale contained therein 
in a suit for specific performance. The islature again nullified the effect of this 
decision by inserting a proviso to section 49 of the Act. Thereafier this Court 
held that an‘ unregistered: sale deed could be received in evidence in a suit by the 
vendor for recovery of the purchase money, the suit. being viewed as one for specific 
performance, Subramania Chettiar v. Arunachala Chetti”. Unregistered sale deeds 
of immoveable properties are now admissible in evidence in suits for specific perfor- 
mance of the contract of sale under the proviso to section 49 of the Act. A contract 
for sale of immoveable property, though it is a transaction affecting it, is exempt 
from registration under section 17 (2) (v) and would, though unregistered, be admis- 
sible in evidence in ‘a suit for specific performance or for damages for its breach. 
A “lease” is defined.in section 2 (7) of the Act as including “an agreement 


~ 


to lease ”. A lease is the transfer of an interest in immoveable property and creates. 


a right in rem. If an agreement to lease fixes the terms of the lease and gives ihe 
lessee ‘a right to possession of immoveable pro „either immediately of at a future 
date, the document is treated for pup of registration as a lease, though it does 
not purport to iransfer an interest in the property by way of lease. This is the effect 
of the decisions in Hemanta Kumari Debi v. Midnapore Zamundari Co.*, Port Canning Land 
abseil Corporation v. Katyani Debi’, Swaminatha Mudaliar v. Ramaswami Mudaliar®, 

opu v. i Gramani’, While discarding the English doctrine of an 
equitable interest arising from a contract for the sale of immoveable property the 
Legislature, perhaps unconsciously, adopted the equitable doctrine with reference to 
agreements to leases not only by omitting to enact a proviso. similar to that of 
section 54 in section 105, Transfer of Property Act, but also by including “an 
agreement to lease ” within the definition of a lease in section 2 (7) of the" Act. 
An agreement which does not give the lessee a right to possession either immedi- 
ately cr at a future date but which only binds the parties, the one to create and the 
other to accept a lease hereafter, is a mere agreement for a lease and stands on a 
different footing. An agreement to lease operating as an actual demise of immoveable 
pro falls within sections 2 (7) and 17 (1) (d) of the Act, and is not exempied 
by section 17 (2) (0) and must be regi . Itis a “transaction “‘affecting-’’ im- 
moveable property and being unregistered would be inadmissible in a suit for specific 
performance or damages according to Narayana Chetti v. Muthiah Serva t, though the 
actual relief sought in that case was specific performance. The same rule was 
applied to a suit for damagesin Sresramulu Naidu v. Ramaswanpi Mudaliar®. Such an 
agreement: to lease, though unregistered, has-since been rendered admissible in 
evidence in a suit for specific performance of the contract by reason of the proviso 
to section 49 of the Act enacted in 1929. Section 27-A of the Specific Relief Act 
and section 53-A, Transfer of Property Act, enacted at the same time as the proviso 
to section 49 of the Act permit the reception in evidence of an unregistered agree- 
ment to lease effecting a present demire, to sustain a claim for specific performance 
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or a defence of part-performance. To this extent the decision in Narayana Chettiar v. 

Muthkiak Ssroat', has been superseded by legislation. Is an unregistered lease or 

an unregistered agreement to lease falling within the definition of a “lease ” in 

section 2 (7) of the Act admissible in evidence‘in a suit for damages for breach of” 
contract or is it ruled out by section 49 (c) of the Act as held in Narayana Chetti v, 

Muthiah Seroai+ and Sreeramulu Naidu v. Raz j Mudaliar®? 


A claim for damages for a breach of contract is different from a claim for specific 
performance, though compensation, not be it observed, damages, cam be awarded 
in addition to or in substitution for specific performance under section 19 of the 
Specific Relief Act. Damages was the only remedy available at common law for 
a breach of contract while specific performance was añ equitable remedy available 
in Chancery and im spite of the fusion of law and equity, the two reliefs are distinct. 
The compensation referred to in section 19 of the Specific Relief Act is awarded 
in the exercise and as part of the equitable jurisdiction to grant specific performance, 
in contradistinction to the common law remedy by way of damages, Mama v. 
Flora Sassoon*, The two reliefs, specific performance"and damages, are alternative 
and not cumulative. The proviso to section 49 of the Act refers to a suit for specific 
performance falling within section 27 of the Specific Relief Actand cannot be construed. 
as including within its ambit and scope a suit for damages for breach of contract. 
Nor can I accept the argument that the unregistered agreement to lease is sought 
to be adduced as evidence of a collateral transaction ‘not required to be effected 
by a registered document. There is only one-transaction, namely, an agreement 
to‘lease which may give rise to different reliefs by way of specific performance or 
damages and that transaction ‘‘ affects”? immoweable property. 2 

‘An unregistered agreement to lease which effects an actual demise of immove- 
able property, though it does not transfer any interest by way of a lease and though 
it contemplates the execution of a lease deed transferring such an interest, neverthe- 
less “ affects” immoveable property. It is compulsorily registrable under sec- 
tion 17 (1) (d) read with section 2 (7) of the Act and is not exempt from registration 
under section 17 (2) (2) of the Act. The reference to “an agreement to lease '* 
in the sequel is only to this cs afl agreements. Such an agreement to lease, if 
unregistered, cannot ‘‘ affect ” oveable property under section 49 (a) or “ be 
received as evidence of any transaction affecting such pro ’ under section 49 (c) 
of the Act. Section 49 (c) is a substantive provision which strikes the transaction 
with sterility while section 49 (c) bars the reception of the agreement in evidence. 
Section 49 (c) does not concern itself with the reliefs available in respect of a “ tran- 
saction affecting immoveable property”? but shuts out the unregistered agree- 
ment as evidence of the transaction itself. The transaction affecting the mmmove- 
able property js the agreement to lease. Under section g1 of the Evidence Act, 
the transaction cannot be proved otherwise than by the written agreement itself. 
Section 49 (c) prevents the agreement to lease, if left unregistered from being 
received as evidence of the transaction. Of that which does not exist and that which 
does not appear in evidence, the reckoning in a Court of Law is the same, said 
Bowen, ape It follows logically that neither specific performance nor damages 
for breach of contract could be decreed without proof of the transaction, 1.6., the’ 
agreement to lease. It was so held by this Court in Sresramulu Naidu v. Remaswame 
Mudaliar*. The proviso ta section 49 is an exception to section 49 (c) of the Act. 
introduced in 1929 and allows the unregistered agreement to lease to be given 
in evidence of the transaction only in a suit for specific performance. It does 
not refer to suits for damages. A : : 

Dealing yas unregistered memorandum of lease under leche er gar 
was taken in- Canning Land Improvement Corporation v. Katpani it, the 
Judicial Committee observed : p ý : 

“ Being unregistered it is inadmissible in evidence, and no effect cari be given to it.” 
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The suit was for fixing a fair rent and the memorandum was given in evidence to 
show the rent previously agreed. With reference to the admis bility of an unregis- 
tered agreement to lease in a suit for specific performance, the Judicial Committee 
observed, : : . 
“u IF the document in question can be regarded as a ‘lease’ within the meaning of this definition 
section 2 (7) it could not be received in evidence?’ Hemanta Kumari Debi v. Midnapers Zamindari Co.1 
Jt would not have' made any difference to the application of this rule if 
the suit had been for damages for breach of the agreement td lease instead 
of specific ormance. An action for damages in respect of the violation 
of a contract is as much an action upon the contract as a suit for specific 
performance ; it may be the only available means of enforcing the contract 
in cases where, through the act or omission of one of the contracting 
parties, specific performance had become impossible. Windsor and Annapolis 
Railway Co. v. Queen and Western Counties Railway Co.*. Whether the claim is for 
specific performance or for damages, what is sought to be enforced is a contract 
affecting immoveable property of which the only evidence permissible under the 
Evidence Act is the unregistered agreement to lease and that evidence is shut out 
by section 49 (c) of the Act. The proviso to section 49 introduced in 1929 while 
it relaxed the prohibition in section 49 (c) in the case of suits for specific. ormance 
did not extend or include suits for damages within its scope. I find it difficult 
to eae the contention that the Legislature when it enacted the proviso must be 
deemed to have. proceeded on the view that there was no need for legislation with 
reference to suits for damages because in 1929 when the proviso was added the 
decisions of this and the other High Courts were by no means uniform and if 
anything, the balance of authority was against the admissibility of an unregistered 
agreement to lease in a suit for damages for breach of the contract. 


The decision of the Judicial Committee in M. E. Moolla Sons, Lid. v. Burjorjes*, 
was given in a suit for damages for breach of an unregistered contract for sale. The 
contract of sale and its breach were admitted and there was no need to prove the 
transaction. The Judicial Committee held, that the point as to non-registra- 
tion of the agreement was not open to the appellant. Nevertheless they referred 
to section 49 (a) and (c) of the Act and felt bound to make a palinode of their 
previous dicta in Dayal Singh’s caset and Shinner’s case®, as the report of the argu- 
ment reported in 36 C.W.N.'677 shows. The Judicial Committee said : 

“Their Lordships are satisfied that there is nothing in the section cited (secon 40) when properly 
construed, to compel the Court to take notice of the non-registration of an xXdmitt document unless 
at any ratesuch document must, if treated as effective, be the foundation of a judgment affecting 
jmmoveable property comprised in such document ....-..e+ee+- Further the proceedings 
do not in any way affect any immoveable property., The immoveable property affected by the 
agreement long since passed out of the picture and thesonly claim in these proceedings is a personal 
one for damages for breach of an admitted contract.” : : i 
No reference was made to the previous decisions of the Board cited arog e argue 
ments. I do not comprehend—I am sure the fault is wholly mine—the process 
of reasoning which led their Lordships to paraphrase the language of section 49 
in the manner they did. Their Lordships evidently took the samé view as the 
Calcutia High Court did in Uttefunnissa’s case*, a case which was cited; before the 
Board during the arguments, namely, that the words “transaction affecting mmmove- 
able pro ” in section 49 (c) mean “so as to affect immoveable pro 
or “so as it affects immoveable property”. This is also’ the interpretation 
which has commended itself to my Lord in the present case. The reference to the 
“foundation of a judgment affecting immoveable property ” and-to the immoveable 
pro having “ passed out of the picture” in the judgment ‘of the Privy Council 
justify this interpretation. ‘ Though it was an obfter dictum cf the Judicial Committee, 
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the observation was deliberately made after a full argument in which all the rele- 
vant cases were cited before the Board. It coincides, strangely enough, with the 
_ view of the Full Bench of this Court in Rajah of Venkatagin‘v. Narayana Reddi1, which, 
. in my opinion, supports the appellant lahat I need not rehearse the facts of 

is case or the conclusion ‘reached by the Full Bench for my learned brother 
Satyanarayana Rao, J., has dealt with the case very filly. Uninstructed by these 
two decisions and the opinions of the majority of my learned brethren, I should 
have come to the conclusion on the strict language of section 49 (c) that an 
tered agreement to lease effecting an actual demise of land, is inadmissible in evi- 
dence for the purpose of sustaining a claim for es for breach of the agreement, 
just as it would have been inadmissible in evidence, before the proviso to section 49, 
in a suit for specific performance. The chameleon-like quality of the same agree- 
ment, in changing from an inadmissible document when one relief-in respect of 
a breach of contract is sought into an admissible document when another relief 
is sought, both reliefs being in personam is an odd result of the appellant’s contention. 
It is however rendered inevitable by the two decisions above referred to. I have 
reached this point in drafting my opinion when I had the advantage of reading 
the opinion of Panchapagesa Sastri, J. I find I follow him all along the route till 
he reaches the decisions in M. E. Moolla Sons, Lid. v. Burjorjes* and Rajah of Venkatagiri 
v. Narayana Reddi*. He has explained them away but I am unable to accompany 
him in leaping the fence. I need not refer to the other decisions of this Court 
expressing conflicting opinions on the question under reference for they were 
decided before’ Hemanta Kumari’s case?, when the difference between a mere agree- 
ment for a lease and an agreement to lease effecting a present demise, had not 
always been kept in view. Further my learned brother Satyanarayana Rao, J., 
has assembled all the relevant decisions in his judgment which I‘had the privilege of 
studying and it is unnecessary to duplicate the argument. i 

I cannot say I have found the solution of the problem which has puzzled a 
generation of Judges, other than difficult. The principles of construction abhor, 
if it can be avoided, a casus omissus especially one so obvious as in the present case. 
Section 49 (c) of the Act is a disabling provision which excluded material evidence 
and ifit is fairly capable of two constructions, I should prefer that which is in 
harmony with what is just and reasonable. In view of the evasive language of 
section 49 of the Act, the interpretation put upon it by the Judicial Committee 
and a Full Bench of five Judges of this Court, and the conclusion reached by my 
Lord and Satyanarayana Rao, J., I would minimise the conflict of judicial opinions 
of which section 49 of the Registration Act has been the unfortunate, victim, by 
~ „answering the question referred to us in the affirmative. 7 

Somasundarem, J.—The question has been ‘fully dealt with in the judgment 
of my learned brother Satyanarayana Rao, J. I am in entire agreement with him. 
I would answer the reference in the tive. g . 
~ By the Court.—In accordance with the opinion of the majority of the Full 
Bench the question referred to is answered in the affirmative.’ The second appeal 
will “be for final disposal before Raghava Rao, J. 

This appen! coming on for final hearing befote Raghava Rao, J.,-on igth 
July, 1950, the Court delivered the following : 

| JupGMEnT.—In consequence of the view of the majority of the Full Bench the 

suit is remanded to the Court of the District Mungiff of Karur for disposal on the 
merits. Costs to abide the result including costs of the Full Bench ing. 
Court-fee in this Court as well as in the lower appellate Court to be refunded. The 
fees for argument before the Full Bench are fixed at Rs, 100. 


x O E : Suit remanded. 

[Enp oF (1950) 2 M.L.J.] 
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adding 1ecciver as party—Receiver already 
functioning when execution petition was filed 
—Amendment, if can be allowed 661 
——S. 80—Notice—Requirements of—Frror 
in the matter of designation as Secretary of 
State—Effect—Notice received by authority 
empowered to receive notices addressed to the 
Governor-General-in-Council and acted upon—- 
Sufhcency ie 
———_S. 80—Notice to Government—Terms of 
—Validity -. 656 
——S. 86—Certificate by the Crown Repre- 
sentative—Competency of noe ia its 
proprie . a 
S ar and O. 1, R. 8—Suit by plaintiff 
or declaration of a right of way across a public 
street—No special damage proved— Sanction of 
Advocate-General—Whether necessary— Main- 
tainability of suit -- 770 
S. g2—Appeal—Public charitable trust— 
Trustees uit for proper accounting 
and for receiver—Suit if falls within S. ga— 
Advocate-General’s previous sanction—Neces- 


EEE E dO Ra 
e tar and O. 21, R. 2)— 
Power of ae in claim suit to stay ee 
ofdecreein a suit against third party .. 492 
——S. 115—Finding’ of fact arrived at by 
the application of a wrong pri ciple of law or 
maniey at variance with evidence—Inter. 
ference in revision . 48 
S. 192 (1)—Scope—‘“ Customs acd, 
manners of the country ’’—Meaning— Applica- 
tion by woman entided to exemption from 


personal a for examination on com- 
Pimion-- Comiderationa for grant of—Personal 
“appearance”? and ‘personal attendance ”— 
Distinction, if any MS 5. 
—— Ss. 141 and 132—Amending decree in 
regard 10 pleader’s fees—l-egality .. 282 
—_—S. 151 and O. 39, R. 1—Inherent power 
of High to t interim injunction 
in ifs a te jurisdiction .- 48e 
R. 1—Suit held not 




















——S. 151 and O. 25, 
to he boma fide at the initial sta If ground 
for ordering security for costs to be furnished— 
S. 151 if can be invoked 159 


———G@. 1, R. 8—Representative suit— Leave— 
Effect of grant of—Death of one plaintiff —Right 
if survives to ‘his 1 tatives—Right 
of remaining plainufls to prosecute or defend 
suit or appeal— procedure +. 220. 
——O, 1, R. 8— Suit for declaration of right 
of way across a public streci—No proof of special 
of Advyocate-Gencral— 

| 77 


er necessary ` 


2 GENERAL INDEX, 


C. P. CODE (V OF 1908)—(Con#.) 


———O. 3, R. 1—Presentation of execution 
petition without vakalat—Su uent fling 
of vakalat after period of limitation—If vali 


presentation 
——O. a1, R. g2—Necessity for aes 
tation Act 


whom notice is to bë served—Limi 
290 


(IX of 1908), Art. 181 7 3 
——O. a1, R. 58 (2)— Power of Court 

Elim Aunt t ey execunan of decree ta a ant 
against third 


—O. a1, R. 95—Scope. 
{V oF 1908), Se. 47, 144, 151 amp O. 21, R. 95 


oa 17 
———O. 23, R. 1—AlDlowing withdrawal of 
aecond appeal to enable appellant to file a 

application In the ewer Lppellate Court— 


ed 
If justif 
oo poles EE 
eo Fthe parties not party 
io eltsnoe to arbitration. Ament of uch party 


to the subecquent award—Fffect 
———O. 23, R. g—Reference to sree 


——O, 29, R 


pending suit without knowledge of Courr— 
Award if binding : ++ $72 
———O. 25, R 1 and S. 151—Suit held not 


to be bowa at the initial stage—If 
for’ ordering security for coats to be furnished 


15 
——O. 39, Ri 1—Inherent power ‘of High 
‘Court to t interim’ injunction in its appel- 


late j pa 482 
—0. 23 (Madras) and O. 43, 
R. 1, CL (hone of remand for taking fur- 
ther evidence in a case—Final decision in the 
suit itself aftr remand—Subsequent appeal 
ao order of remand, whether permisi- 


———O. 41, R. ag3—Remand when jif 
No materia} before a appellate Court for con- 
cluding that decree was wrong—Remand to 
Take Toe tial Gourt to ae ofer Somat 
once Ifj 370 
. 43, R. 1 O o against “order of 

afier final decision in the suit on remand 

_— If permisible 8379 


COMPANIES ACT (VII OF 1913), S. 158-4 
Scheme and order of Court 
trausfer of assets and ities of 1 i 


directing 
Company in liquidation to another Company 


—Documents transferring such assets and 
lHiabiHtes—If liable to duty under the 
Stamp Act (II of 1899), 


Art. 28 and 
yo...) 216 





é y in winding up attach- 

alata ende by third partys Motes “ice 

petition by If other “legal 

nye for Pe ith which leave 
of Court is essential 

CONSTITUTION OF INDIA 


(1 

Arts. 12, 13 19, 21, 22 and ga (1 “ane 

Preventive Detention Act Cv a Par 

årti. 15 29 Q rondamenil duu 

if ica by Madra unal Government 
“Order regarding admision to TE 


(F.B) . 
———Art. 19—Fundamental Bzhu of Tea 
of speech expremion—How far violated by 


„clections—W'rit or directions if could issue. 


CONSTITUTION OF INDIA (1950)—(Contd.) 


order under Madras Maintenance of Puhlic 
Order Act Soria of 1949), 8 8.9 (1 -A) Firas 
biting entry into and tion in 
‘6. Cc.) 

19 (a) (a) and (2)—Freedom at 
R arante by—If infrin of by Fast 
oe oe blic Safety Act (5 of 1949), S. 7 
1 ae 








z and 2a6-RApocle y e 
o 





ma Supreme Court and 

—Direct approach to Supreme Cone 

missibility (S.C) 3 

— Art. 134 of bo 
Art. 194 (1 JO Qusstion "whether 

appellate Court h appeal under 


caring 
8. 411-A, Cr. P. Code, is Z titled to go into the 
validity or otherwise of tho order of the trial 
Judge granting leave to appeal—Question is one 
of im Procedure and fit for 
ap to Supreme Court <. 245 
——— Aris 195, 193 and 134 Scopo- Subject- 
matter of judgment of High Court delivered 
before the commencement of Constitution of 
over Rs. 10,000 but less than Rs. 20,000 in value 
—Leave to appeal to Supretne Court after 
commencement of Constituson—Right to. 400 
—— Art. 226—If operates to take away a 
vested right 62g 
—— Art. 226—Power of High Court to issue 
writs in the nature of kabeas corpus—Privileges of 
Members of Parliament—Extent of freedom from 
arrest—Madras Maintenance of Public Order 
Act er of 1949) and Preventive Detention 
Act (IV of 1950)—Validity - 207 
—— Arts. 226 and g3—Respective | a 
ae of Supreme ari and High 

~—Direct approach to Supreme Cou Par 
missibility .. (S.C) . 90 
Art. 226 (1)—Writ of prohibition— 
and against whom could be issu issued Congress 
election committee—[Irregularities in conduct of 
278 





CONTRACT—Agreement amongst villager 
not to bid against each other and that actual 
bidder was to bid at auction sale and obtain 
right to catch the fish in a tank on behalf of all 
A E Oe ee 
policy 

Breach of—Question of damages when 


95 
Sale by auction—Acceptance of big 
Conditional acceptance—Communication of final 
acceptance—Necessity 486 
Tem in a partition deed that any of the 
brothers wishing to sell his share should sell it 
to the others at its market vahie—Right ol the 
other brothere—When arises .. 757 
CONTRACT ACT (IX OF 1872)—Exces 
payment by one joint promisor—Right to claim 
contribution from a surety—Non-payment by 
one joint promisor of his share—Mode of 
dijion of that amount among the other contri-. 
utors 
——_S. 39 Applicability. Ses T. P. Act 
55 (1) (f) am Conrracr Nas 


807 
law to pay »—“ In 
terested in ees payment of money ’—Meaning— 
Payment of taxes due in respect of mil by 
person who hed contracted to buy them under 











GENERAL 


CONTRACT ACT (IX OF 1872)}—(Ceatd.) 


an agreement to sell—Right to reimbursement 
(P.G) .. 1 
COURT-FEES—Minor—Party to a decree 
thro guardian—Suit to set aside 378 
COURT-FEES ACT (VII OF 1870), S 
-7 (TV-A)—Suit for partitton— Plairfiif s case 
that certain releases are void or in the alternative 
woidablc—Plaintiff must seek to sct them aside 
-and pay adequate court-fee .. 268 
. 14—Delay in making application for 

edie due amadent of Cour heina elosed oñ 
dast day of period allowed—Right to certificate 
under S. 14 3 474 
S. 17—Suits against Government and an 
agent by owner of cars for recovery of amounts 
-peid as licence fees twice over—Court-fee, if 
to be paid twice ++ 499 
—— -Art. 5-—Application for review of decree 
—Computation 89 days for making— Time 
when t is closed if to be excluded—S. 14— 
Delay in making tion due to accident of 
Court being closed on last day of period allowed 
-and not due to laches—Right to certificate under 
3. 14 474 








Legality of the trial .. 766. 
Š. 177 and Madras Hindu (Bigamv Ere- 
vention and Divorce) Act (VI of 1949), S. 4— 
Meee peered M wie 171 
— . 192 f1 uperior istrate framing 
-charge—Tranafer of case to eterna Magis- 
trate—Lewality + Bes 545 
——S. 195—Offence under Ss. 193 and 
Penal Code—Complaint by person defam 
under $. 500, Penal e—Complaint mul 





Cou t—If esential (F.B)-  .. 
Ss. 205 and g4a—Scope. See Cr. P 
Cor, Sa. AMD 205 .. -1Q5 
——5. 25 of a graver offence - 
rviction for a lesser offence which is a constituent 
part of the graver offence 3 

———8. 238—Offence under 8.,116, Motor 
Vehicles Act, made ‘out—Conviction under 
“Se, 78 and 112 as mandatory provisions of S. 131 
-of tor Vehicles Act not complied Maer 


— 342 and 205—Omission to examine 
wunder S. 942 an accused whose presénce has 
‘been dispensed with under S. go5—Trial, if 

vitiated pm ca 
Ss. 380, 438 and 439 and Criminal Rula 
-of Practice, R. 263—Acquittal by Joint Magis 
trate—Legality—Drocedure for setting » ande 
rorder—Kevisional powers of High Court in 
~pich cases ++ T% 
S. 491—Complaint against detention 
under Madras Act XXIII of 1949—-High Court 
holding detention under the Act ilegal after 
-26th January, 1950—Power of Court to direct 
the State to pay the detenu the costs of the 
Habeas Corpus application .. 186 
CRIMINAL TRIAL—Extra judicial confes- 
-sions—When can be acted upon .. 264 
DECREE—Preliminary decree against admi- 
mistrator for accounts—Proper form— Hypothe- 
tical in form—Not proper .. 220 
t into Court 

















INDEX, 


DECREE— (Cortd.) 
furnish sccurity and not drawing it out— 
Interest on decree amount, if censes to 


run ee | 
EAST AB PUBLIC SAFETY act 


(V OF 1 , S. 7 (i) (¢}—-Validity—Order on 
primers, publisher AS editor of a Wati to, sub- 








mit matier for precensorship—If - 
ment of freedom ar h guaranteed 5 5 
Art. 19 (1) (a) of the stitution—S. 7 (i) (e 
of ne Me Public Safety Act if me 2) 
C. (2) of Art. 19 of the Constitution 
(S.C) .. ar 
ESSENTIAL SUPPLIES (TEMPORAR 
POWERS) ACT (XXIV OF 1946), S. 
Failure to make necessary entries in counterfoi 
of sale receipts—Afeas rea—Proof of—What 
would amount to—Proof of corrupt motive— 
Necessity rn g 
EVIDENCE ACT I OF 1872), S. 
Signature of scribe—When can be ed as 
attestation - ae 
S. 115 Enteppel by ann 
Representation by widow as to adoption.. 575 
S. 116—Threat of eviction by nile pee: 
mount—Defence to action for ren - 
tions -» Gos 
EXCESS PROFITS TAX ACT (XV OF 
1940), S. 5, Third Proviso—Moncy-lending 
business by a resident of British India—Transac- 
tion of mortgage in Mysore State—Interest 
income arising therefrom—Whether separate 
lausiness oe 9 
EXECUTING COURT—Powers of—Right 
to interest ided in decree—No rate of 
interest by the decree—Power of the 
executing Courtto fixa ratcand allow interest 
XECUTION— Irregular order entering 
fall satisfaction— t of decree-holder to 


proceed afresh with the execution petition erro- ` 
neously closed—Right of decree-holder to proceed 
in execution against the | - repicecntative 
of the surety leaving out the principal debtor and 
his representatives 647 


e derer maduma after pam- 
ing of preliminary decree, but before final decree 
piedod by judgment-debtor— Whether oon 
ired into ee 14 
ON PETTTION—Addition of fur- 
ther reliefs after limitation when ition was 
returned for rectification on another pomt— 
Effect on original prayers in the rti 
ti ia 
ts Presentation without vakalat—Subsequent 
filing of vakalat after period of limitation—If a 
valid presentation es 56 
a8 








R 
GOVERNMENT OF INDIA AOT (1 
S. 107 (2) and “Madras Agricul turists? ae 
Act (IV of 1938)—If intra vires Provincial 
isla ture 


Legisla . 38 
—_——-8; ga6—If bar to Court ordering authority, 
to state a case io the High Court under the 
Stamp Act (8.G) . s54 

GUARDIAN AND WARD—Contract by 
Hindu guardian for sale of property—If enfor- 
ceable a the minor . .. 597 
suing for poscæion trea- 
ing sale by his mother during his minority as 
Soi Power of Court to order compensation to 





er unable to1 be paid to alience - 587 


4 


4 


Ne LAW —Joint family—One member 
separa himself and Property partitioned o 
for him—Status of i mmbers—Widow 
of coparcener—Status of—Interest under Hindu 
Women’s Rights to Property Act—Nature 
; ar 


of " 
Minor—Cantract for sale of property 
by the quardian—If enforceable against the 
minor—Tests for enforceability . 597 
Partition—All terms embodied in docu- 
ment—Creation of interet in fmmovcable 
property—Providon for execution and regis- 
tration of a formal document later on—Admi- 
albility in evidence of the unregistered document— 
Registration Act (XVI of 1908), Ss. 17 and 47 
—Doctrine of  part-performance—Applica- 
ee tion ts— Transfer of 
y Act (IV of 1882), S: 53-A—Scope— 
Partition—If a transfer within the meaning of 
the section -- 338 
‘Property obtained by gift from father— 
If ancestral or self- i ift by coparce- 
ner—Right to challenge—IJf limited to other 
coparceners only .. 466 
Settlement giving properties to ters 
in equal shares to on hereditarily renee 
to grandsons unlike stridhanam and if there is 
no male issue to their daughters—Nature of 
estate bestowed on daughters .. 299 
HINDU MARRIED WOMEN’S RIGHT 
TO SEPARATE RESIDENCE AND MAINTE- 
NANCE ACT (XIX OF 104f)—Fact of 
taking a second wife—Ground for ening 
maintenance to first wife in the absence o 
any unchaste or improper conduct on her 











PN . 255 
COME-TAX ACT (XI OF 1922), Ss. 
(1), 4-A (6), (2) and 42 (1) and (3)—Scope 
applicability—Foreign selling goods 


- manufactured by ıt abroad in British Indi 


If makes company resident in British India— 
Computation of profits Bor 
S. 4 (3) (ciii)—Remuneration received 
by assessee for acting as an arbitrator—If- 
exempted from assesment -. 580 
Ss. 4-A (c) (b) and 42 (3)—Profits made 
on sales in British India of products manufac- 
tured in Mysore State—Income on sales in 
British India i per cent. of the 


total profits of an amessec—Liability to income- 
taxes Apportionmneny of income for opera- 
ton of manulacture and sale—If pennivi- 








S : s+ 977 
——S. g (1) (m}—Municipal property tax 
under City Bombey Municipal Act and 


urban immoveable 


roperty tax under Bomba 
Tinance, Act—If i 


owable deductions 
(S.C) 559 
——-S. 10 2 (xv)—Dimolution- of cr-' 
ship and formation of new firm—Registration 
g new firm—New firm becoming assessee— 
yment to the retiring members out of profits, 
ae by new firm—Deduction—If allow-. 
e 33 


——S. 25-A—Scope of—Right of revenue 
authorities to ignore partitions on the ground 
‘of uncqual shares betog allotted to mimors— 
Conditions necessary for making an order under 
S. 25-A (1)—“ Partition in definite portions ”— 


GENERAL INDEX, 


INCOME-TAX AQT (XI OF 1922)—(Contd.p 


——S. 41—Applicabilitv—Exccutors abo- 
appointed trustees under will—When can claim. 
to be assemed only as trustees—Ccmpletion 
of administration and ascertainment of residue—- 
Necessi Amounts paid as maintenance by 
execu under the directions in the will— 
Deductions in respect of, if allowable .. : 
———S. 42 (1) and (3)—Scope—Non-resident. 
i raw materials throu agent in 
ritish India—\When liable to income-tax—- 
Right to apportionment of profits due to such 
purchases eters YJ 
INDUSTRIAL DISPUTES ACT (XIV OF 
1947), Se. 7 and 10—Tribuhal sorup under— 
Jurisdiction and powers—Power too er manage— 
ment to refund wages deducted under S. 9 (2) 
of Payment of Wages Act (1V of 1996\—. - 
ness allowance—Frring of—Tribunal if entitled 
to rely on data othernise than from evidence: 
adduced— Conclusions of Tribunal—Merits of— 
Tfcan be gone into in certionari proceedings. 479 
INDUSTRIAL TRIBUNAL—Dccision as to 
prorriciy, of closure of concern on accouni of 
oss—Jurisdiction to order payment of gratuity 
to workmen .. 655. 
INSOLVENCY—Creditor’s petition for 
adyudication—Debt mentioned as being due to 
petitioner which in fact was due to the firm of 
which petitioner was only a partner—Amend— 
ment to clarify nature of the debt made three 
months after act of Insolyency—If could be 
allowed .. 761 
INTERFST—Decree providing right to- 
interest but fixing no rate—Power of executing- 
Court to fix rate and allow interest . 490- 
IRRIGATION RIGHTS—Right of ryotwari 
proprietor to warer—Liability of Govern. 
ment | 6s 
LEGAL PRACTITIONTR—Advucate— 
R ing of no instructions—Effect on vakalat, 
filed—Same vakalar, if can he weed for fili 
application to set aside ev parte decree panies 
in the suit .. 759° 
LEGAL PRACTITIONERS’ FEES RULES,. 
R. 33— Senior for arguments along 
with junior in ap Fees allowable—Senior- 
if should have been on record even from the- 
nima ò! appeal to be entitled to his fees. 284 
ATTON—Suit for return of their 
subscription by a member of an association 


—Starting point of limitation +) 458: 
LIMITATION ACT OF 1908), S. 1g— 
Acknowledgment when eficctire— sub— 


sequent to creation of charge—Acknowledement 
by purchaser—Whether can save bar of limi- 
tation to execution 2a 13° 
S. 20 (as amended in 194¢}—Amendment 
to Law of Limitation—Effet -» 624 
Art. 91—Private sale prior to attachment 
before judgment—Transaction found to be 
fraudulent and to defeat attachment—Suit 
to declare sale deed void—Limitation—Starting: 
point—Onus of proof .. 658. 
Art. 1193—Scope 'of—"“ Date fixed ”—- 
Meani ent to sell pending suit— 
Starting point for suit to enforce specific perfor- 
mance . I6 
Art. 120—Applicability—Recovery a. 
divided brother from third Tarien of rete: 
m 














family property together wi eme profits—- 


GENERAL INDEX, 5 


LIMITATION ACT (IX OF 1908) —(Geatd.) 
Suit by the other brother for his share of the 
property and profits and for an account—Claim 
account—Maintainability—Limitation— 
Starting point : se 459 
.7—— Aru. 120 and 6a—Applicahility—Suit for 
recovery of a certain sum of moncy said to 
ent the plaintiff's share of the ale proceeds 
a site purchased in the name of the defendant 
by the defendant and the plaintiff’s father— 
Limitation .- 611 
——Art. 142—True owner's possession must 
be with animas within statutory period .. 451 
Art. 181—Scope and applicability. gyo 
Art. 182 (5)—‘‘Final order ’’—Appli- 
cation for execution filed by pleader duly au 
rised and returned for complying with certain 
requirements—Re-presentation by another 
Pleader who had no authority from the pleader 
on record—Rejection of application on the 
ground that re-presentation was by an unauthori- 
sed person—If “ final order” saving limitation 


Art. 182 (5}—Final order—Order oe 
attachment made—Suhsequent order recording 
fact of attachment and striking off of petition 
—Abhsence of prayer for sale—Application, if a 
step-in-aid of execution . 261 
MADRAS AGRICULTURISTS’ RELIEF 
ACT (IV OF 1938)—If imira rir Provincial 
Legislature .. 928 
Piincipal and surety—Scaling down of 
debt as against agriculturist ey ako debtor— 
Effect on liability of the sure o is not an 
agriculturist 674 
—5. 4 (#}—Exemption Seana 
—Conditions—Debt due to woman—Character 
and status of creditor when debt is eight to be 
enforced—Relevancy 286 
MADRAS BUILDINGS (LEASE. AND 
RENT CONTROL) ACT (XV OF 1946), 
S. 4—Frxing of fair rent—Date from which it 
takes effect—Scope of jurisdiction of Rent 
Controller and appellate authority in such a 
matter .. 810 
——~—8. 4--Landlord’s application for fixing 
fair rent—Maintainability—Right to receive 
fair rent which is in excess of contractual rent—- 
Relevant date .. 317 
Ss. 6 (c) and 7 (2)—Rent in arrears— 
Adjustment of advance towards arrcars— 
Whether and when could be pleaded’ .. 579 
S. 7 (1) and (2)—Right to evict diring 
period of tenancy \ 489 
MADRAS ea SOCIETIES 
ACT (VI OF 1 S. 51—Applicability—Suit 
for declaration a resolution of the managing 
body removing the plaintiff from presidentship 
of the society and appointing another as president 
was ultra vires and illegal—If one ‘“‘ touching 
business” of the society—Suit, ibama 475 
———S. 51—Suit against a Cooperative 
Society for refund of security d t and for the 
arrears of salary by an ex-emplovee—If barred 
by 5. 51 .. 335 
MADRAS CRIMINAL RULES OF 
PRACTICE, R. 845—Omission to warn some 
of the accused making a confession that it was 
not intended to take them as approyers—Con- 
fession of ility 


1950—II—F ‘ 




















MADRAS CRIMINAL RULES OF PRAC- 
is cat 

263—Scope. Ses CroonaL Pro- 

amoun Come Se. 380, aoa a 439 AND- 

Canonat Roizs oœ Pracriag, R. 263 . 774 
MADRAS DISTRICT MUNICIPALITIES. 

ACT (V OF 1920), Ss. 249 and 315 = 

soiled clothes witbin mes 
Waking 


done outside the m ] ee 
Whether an offence aa 


168 

MADRAS ESTATES LAND ACT (I OF: 
at ari as amended by Act II of 1945), S. 3 (2) 
Inam—When an estate 442 

— (as amended by Act II of aac), s. g (2) 
(d), Expl. (1)—Inam when an estate .. 607 


| ———S. 6 (1)—Scope—Land which originally” 


formed a village by itself amalgamated in another 
village and ceasing to be an estate before 1 

If “ryoti” land in which tenant is entitled t 
occüpaacý rights 470 
S. 2B „(a amended by Act XVIII of 
1936)—Fair and equitable rent in the case of 
land becoming an estate within the meaning 
of S. 3 (2) (¢)—Exdatence of a ic between 





parties as to rent—Effect 665 

MADRAS ESTATES LAND (THIRD: 
AMENDM ACT XVIII OF 1986), S% GHT 8. 
5) and 6 (1), Fexpl. (2)—Scope an 


dar getting decree eviction on 7th Apu, 
933 and after ob pomession leasing the 
lands to defendants for one year ending 15th 
March, 1934—Tenants continuing in 
—If acquire occupancy rights—Inamdar’ cent 
to kudivaram under S. 8 (5) . 398 
MADRAS GENERAL SALES TAX ACT (IX 
OF 1939)—Fxempton of salt from sales tax— 
If extends to the sales and purchases of gunnies 
in which they are packed 449- 
—8. 15 (a}—“ Fails to submit a return’’—- 
Interpretauon 7 
DRAS HINDU (BIGAMY PREVÉN 
TION AND DIVORCE) ACT (VI OF 1949), 
S. FEE of trial of oflence . IJI 
(2)—Solemnixed—Meaning of— 
ring ofa thal E teanle che wee ede ofihe 
idole Validiy of marriage—If an offence when 
done by a man during the aubsistence ar k 








earlier marri ss 
MADRAS U RELIGIOUS ENDOW- 
MENTS ACT (I ribet sok a A E oe cf 
I 1), (2 emple 
7900 Se Na sa ao gk bong an ido 


Nereti Eodownicot for temple onder cons- 
truction—ħuilding not completed and įdol not 
installed—Decision of Board that institution 
is a temple under the Act—Jurisdiction— Petition 
under S. 84 (2)—Maintainability—Order on 
such petition—Appeal—-Competency RII 
—{as amended by Act V of 1929), S. 44-A 
—Enfranchisement of denadusi inam comprising 
both warams—F flect—Adversc pomession against 
inamdar held before enfranchisement—If avail- 
able to resist siit for possession by the granice 
after the enfranchisement w IVT 
MADRAS IMPARTIBLE ESTATES ACT 
(II OF 1904), Ss 4 and 6—Scope—Debts 
inauted by holder of the estare—Decree for— 
If mirate against estate in the hands of 
succeeding holder—Necessity for obtaining decla-- 
ration that it is binding by a separate suit— 


6 GENERAL INDEX. 


MADRAS IMPARTIBLE ESTATES AQT 
(II OF 1904)—(Contd.) 
Borrowing for payment of Patni Osan 
-of Collector's sanction—Effect 
MADRAS LAND ENCROACHMENT AC 
(II OF 1905); S. 7—Cart-track running through 
tta land held fram a zamindar—Government, 
entitled to -.  6gr 
MADRAS MAINTENANCE OF PUBLIC 
ORDER ACT (XXIII OF 1949)—-Vahdity. 207 
——8. 9 (1-A)—Validity—Order under section 
prohibiting entry into and circulation in State 
of Madras of a Weekly journal—How far vio- 
lation of fundamental rights of freedom of speech 
and expression under Art. 19 of the Constitution 
- —Remedy of dtigen- Corstittion, Arts, sa 
and oe R aperire 
Supreme Court a eiM 
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INDEX OF RECENT CASES. 


ADVERSE POSSESSION—Adve-re poses- 
sion extinguishing title of 2 Hindu widow— 
Surrender by Hindu widow—lIf entitles the 
sufrenderee to Tevover posesion Irom person 
in advurse possession A N 

ALLUVION AND DILUVION—Lankas in 
Godavari river—'‘ Ownership ''—Bed of river 
—If veued in Government or adjoining ama 
—Teats : 

* ARBITRATION ACT (X OF 1940), ‘Ss. ag 
Court can pass decree on the award only after 
expiry of time for filing objections |. 61 
———S. 32—Scope and effert—Defendant in a 
suit relying on an award as bar to the suit— 
Defendant not taking steps to file the award 
and make it a decrec—Effect Rep. 672 35 

BAIL—Second application for, pending an 

appeal when earlier application has been dis. 


missed——Maintainability Rrr., 616 .. 283 
CERTIORARI—Writ of—Finding by - 
late uibunal under Madras Buildings (Lease 


and Rent Contro!) Act that two cheques issued 
by tenant for rent vere inued on the respective 
-dates and that there was uo ,dcefault—Craye 
suspicion as to the case of tenant— Cannot be 
said to be anv error of lew apparent on the 
face of the order of the a te tribunal z 
jurtify inierference 

CIVIL PROCEDURE CODE (V OF a 
S. 2o—Jurisdicron—Place where payment has 
to be made of the net sale proceeds by an agent 
to his principal—Jurisdiction of Court of that 
“place to try suit 23 


+8. 24—High Court if can transfer insol- 





vency pending in a moffussl Court 
“yo the Original Side of the High Cours .. mı 

S. 44—Decree pared by Munis 
‘Courts in Travancore State—Transier to Pre- 


sdencvy Smal) Cause Court, Madras, for exc- 
-cution— Jurisdiction of Small Cause Court ty 
-execute Rre. 472 +e 23 
S. Receiver of judgment-debtor’s 
property—If can be }rought on record in an 
‘execution petition after the expiry of twehe 
-years since the pasting of the 
, Rep. 661 .. ar 
——-S. 50—Maintenance derrec against hus- 
band— Execution for—Subsequent periods— 
Pop aaa -I peruissible where defendant 
been in prison for six months in respect 
of earlier execution +. 57 
——. 8o—Notice of mit ase Railway for 
los of goods consignei—Failure, to state 
that the nut will be against tue Governo.-in- 
CounciJ—If makes the notice inmfficjênt - 
S. Bo— Notire—Reyuirements of—Frror 
an the matter of designation as Secretary of 
1950—II—H-a 








C. P. GODE (1908)—(Cortd.) 


State—Effect—Notice received by Gaienan: 
General and acted upon—Sufficiency 
pi 


Rap. 98 
facto though not de jue muthawalli—Appli- 





S..9a— Exercise of management by 
cadon for appointment of muthavalh—-If can 
be an application or must be Ree suit under, 
S. 

HESA 94 (¢) and 151 nd O. O. 21 a 58 eS 
—Power of moff Court to order stay of 
sale in execution in another Court 

Rap. 492 .. 29 
——Ss. 109 and rro and Constitution of 
India, Article 133-—Scope—Decree of High, 
Court passed before coming into force of 
Constitunon—Value of eubject-matter less than 
Rs. 20,000—Appeal to Supreme Court—!f Hes’ 


——5. '132 (1)—Purdanashin plaintif Right 
to he examined on commision 


——O. 1, r 10—Addition are an 
can be made in Insolvency Proccedings—Pro- 
vnaal Insolvency Act (V of 1920), Se Sand) 16— 
Effect >. 36 
——O. 6, R. 17— Amendment—Amendment 
secking to describe defendant correctly—Right 
to—Refusal to allow amendment—Dircretion: 
—Interference in revision . 
——O. f, r. 17—Suit on promi 

by widow far money berowed for neral 
expenses of her husband—Death of widow— 
Amendment converting the suit into one on, 
the debt and sceking to make the estate of the 
husband liable for the decree that may he 
passed—Permissibility +. 47 
——©. 9, r. 4—Order dismissing a suit for 
default set aside and a day a ted for pro- 
ceeding with the suit—Notlce of hesh date of 
hearing—Defendant if entitled to be given.. a2 


—-—O. 23, T. 1—Power to allow wihdrawal 
of tecond appear -I ain be exercised to enable 
for iıevicw of indgment and decrec 


of lower daar Court—Condderations 
of bardship— Relevance Rer. 369 .. g 
——-O. 21, r. 1 ‘2)—Application for with- 


drawing srt with leave to file a fresh suit— 
Court if can refuse to allew leave to file fresh 
suit and dismiss application— Court, if bound 
to give reasons for refusal of leave 


64 
lication for recording 


———O. 29, r. 3—A 
award de: ision— the parties not 
to reference to arbitration—Assent of sı 


paity to the subsequent aword—Effect 

Rev. 632 .. 3 
———O. 33, r. 3 and S. 193—Presentation 
of pauper application by some one other than 
the applicant—F xemption fram personal appear- 


€. P. CODE (1908)—(Coatd.) 


ance—\Who can grant—Proposed pauper suit 
for specific performance of contract 10 resell— 
Absence of averment that nlainthf was willing 
and ready to tender the mancy to repurchase 
the property—-Effect 48 
——O. 3% r. 1—Plaindff in the suit asking 
for inj restraining the defendant frem 
interfering with his poscalon—Appomtment 
of receiver to tahe charge of the propertics— 


on fuller arguments -» 48 
Soe a OF 1913), S. 171— 

Company in Wi up a jog 

in eein tion of decree ta its fave Coates 

pemi hy third If other “legal procced- 
oP for 


with which leave of Court 
is erentia - Rep. 450 5 
S. 17t—Summary suit by com 





in liquidation—Leave to’ defend counter-clai 
and set off—Leave of- Court inder $. 171, 
Companics Act—If esential © 59 
-—- 3. 202—-Appfal ngtimt order of District 
Court in winding up proceedinus—Person not 
eo nenie partv—Lrexs standi to file—Applica- 
tion for misfeasance against dircctors— limite- 


tion -. 37 
CONSTITUTION OF INDIA (1950), Arce 
and 29 (2}—Fundamenial rights—If voilat 
by Madras Communal G. O. regardmg admis- 
-gloo to Colleges RFP. 40} 16 
> Art. 133—Scope—Decree of High Court 
assed before coming into force of the titu- 
tlon— Value of subject-matter less than Rs, 20,000 
-—Appeal to Supreme Court if hes Toa 
Art. abd of mibject-mation of 
suit and appeal Ra. 10,000 in regard to judgment 
delivered prior to the date when the Comtitn- 
tion came into force—Right to lcave to appeal 
to Supreme Court—Suit for redemption— 
Valuanon sof rubject-matter a 
Art, 194 (1) (c}—-Certificate of fitnes 
for l ro Supreme Cour in » criminal case— 
Considerations for grant of > = . 
. Rer. 569 .. 25 


——Art. 226—AppHcattlon for iesue of writ 
of certiorari Y0 q order which had become 
final long before Art. a26 came into force— 
Not sustainable Rep. 623 15 
___‘Art. 236—Power of Hiuh Court to isme 
writ of certifrari on an officer or official body 
ibeyond the limits of the Presidéncy town.. 53 
Art. 726—Scope—Wut of ‘prohibition— 
When available—fl carr ismued agains 
Élection ‘Sub-Committee, 'AIF' India Congress 
‘Gommittee, etc. : ‘Rep, 278 .. 10 
GONTRACTS-—Agreement amongst villager- 
not to bid’ against cach other-and that actual 
re was to bid at auction sale and obtain 

















‘ight to catch che fah in a tank on behalf of 
the villagers—Not .invalid as opposed 
public policy `- Rrr. 634 
-Plaintif cagaging defendant to convey 
some tiles in his boat for the plaintff—Paynoent 
of“ advance ” of Ra. 100 to defendant—Plaintiif 
not ready with the tiles and -defendant 
away with his hoat—Right to the amount pai 
-as “ advance "—Test ia 
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K <3 35 





t d rehearing—Review—ITr lics 


35. 
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COURT-FEES ACT (VIT OF 1870), $. 7 
(TV-A)—Quondam minor impeaching a decree 
to which he was a party through his guardi#n— 
Necessity to mie lor setting aside the decree 

‘ . Rer. 378 .. r2 
S. 7(iv-A)— Suit for declaration that a sale 
in execution by a Co-operative Soaciv was voit 
“Cancellation ofsale ca tificate—If to be vained 
for Quurt-feo 35. 
S. 7 (ce) and Sch. II, Art. 1y2—Alienee 
from coparcencr in actual possesion of the 
property—Suit for partition— Court fer 52 
‘Art. 4—Application for review of derree—— 
‘ Compu tation 89 days for making—Timt 

when Court is closed if to be excluded—s. 14, 
- y in making application due to accident 
of Court being closed on last day of period allowed 
and not due to laches—Right to certiGcate under 
SM4 Rep. 474 ae 
CRIMINAL LAW AMENDMENT ACT 
(XIV OF 1908), 8. 17 (1)—Gist of ofiencee 
under . , : | 38 

CRIMINAT. FROCEDURE CODE (V OF 
1848)), S. 107—Institution of proceedings under 
—If,can be basis for suit fur damages for malici- 








ous prosecution , +. 27 
arene 14%—Initiating proceedings vunder— 
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tion inrespect of which suli for damages. 
for malicious prosecution will lie .. CO 
——S. 145 (4)—Attachment of property— 
Officer taking cistody—If can Jeare the land— 
Proper pro edure à . 5 

Ss. 164 and 286—Wiuness resiling in 
Sessions Court from statement: oy them onder: 
section 164 and the evidence in cammiua? 
Court—Earlier statements and evidence marked 
as substancal evidence under S. 288—Convis tion 
on—Ststainablity © OS 
$. 19)—Complaint by Court—If esen'iat 








where péreon defamed complains under $. 500, 
Penal when offence is under both 8. 149, 
and 8. 500 Rup. 686 (F.B) .. 44 
——S,. 298 {1)—Applicability f 

a Rep. 373 .. 1R. 
———Ss. 366, 367 and 537-—Sentences pasecd! 
without writing judgments—TIlegality not curable. 
under S. 537 cE 4 


S. 438—Reference under—Competency 
when appeal could ‘have been filed by- the 
State ++ 834 
——S. 439 (3)—Scope, - W 
S. 491—Applicatlon for writ of habeas 
i on meriis—Terntioners not pre- 
If ground for restoring and’ 
. 4 

———S5 596, cl. g—Discretion to refuse sdjourn- 
ment—Limils—Wrong 1efusal—Effect a6- 
CRIMINAL TRI e of à grave 
offence—Right to convict for a lesser offence- 
which is a constituent part uf the graver offence 
—Criminal Procedure Code (V of 1898), S. 238 
.1)—Applicability Ree. 973 15, 
———-Charge of making false allegation: against. 
a police officer—Proof—Ividence necemarv. 40. 
—_—_Cgnviction—Sentence—Order of deten- 
tion in tal School—If can be made to run. 
consecutively with a previous order fo-deten— 
tion 4 








— . 
sent at hean 


CRIMINAL 'TRIAL—(Consd.) 
Evidence—Rxtfapudicial co confenion Iaw 
in regard w G 

——-—]udge putting an E to the wines 
both while prosecution examined them as well 
as at the tnne when the defence crosrexamiveg 
them—Propriety—Ewwlence Act (E of 1872), 
Ss. 1g8 and 165—Scope a. 45 
Frogecuiión > giving up an tmportent 
witmens and applyiag to Conrt to: dhpensing 








with evidence of such witness—Magi:itrate allur- - 


ing the peddion—Right to call such witnew and 
examine him as Court winen even Petore the 
mal commences + 54 
Sentence of fine impoed by te 
Court—Amounts to enhancement—fine, if can 
be confirmed by the High Court under S. 439 13) 
of the Gi, P. Code, without issuing a notice 
to the accusel to show cause why the sentence 
dhovkd net be enhanced 34 
CROW N—Suit against for damages for wrony- 
ful damisal—Sounds in tort and not mai 
tainable Sa 
DECREE—Scheme decree—Directions inn 
Tf cun be executed 
DEED—Construction——-Creatiun of Kap Th 
pasat —Tot a2 
ESSENTIAL SUPPLIES (TEMPORARY 
POWEKS) ACI (XXIV OF 194%), Ss. 3 apd 
4—Power to fix prices of e-catial commodities 
—Teleuation trv Central Government to Pro- 
vincal Government—Further delegation by 
Provincial Government to It sur ordinate— 
Validitv— Notification of price fixed in D! trict 
Garette—Validit;Contravenuon—If offence: 


20 
S. 7—I receipts to customer. 
without noting full address 








7—Issuing 
or no licence 
number of ahov in the St ee r 


Mers rea—Froof of ulterior corrupt motive— 
If centa! Rer. 334 14 
——S. 7—Scope—Provecution for 
Kesari Dhall in contravention of K.: Dhall 
of property mined Temni eee prouceda 
to roced 
‘etition ioe being ng any order af torfelnere 
—NRiagistrate taking bonds for return of the 
amounts if called upon to do—Legality— Magis- 
trate calling for return of the amount on instruc- 
tons from Governmeni—Propiiety and legality 


EVIDENCE ACT (I OF 1872), 8%. 3 and a 
—Confemion of cu-accused—If sufficient evi- 
dence for basmg convictron on 33 
Ss. 138 and 165—Scope oe 45 
EXECUTING COUR1—If can fix rate of 
interest where decree sought to be ood 
directs payment of interest but does not stipi 
any rate of intereat— Procedure to be a pied 
by decree-Lulder incr. 490 24 
EXECUTION—Irregular order entering up 
full era pec of decree- holden. to 
afiah with the execution fion 
ay cloed— Right of decree- bolder 40 
in execytion against the lczal represen 
tative of the surety Jeaving out the Psi 
dehtor and his representatives 
EXECUTION 84I.-—Pounda: 
levicd unly when sale & a “publi or open 
sale—Madras Civil Rule’ of ctice—R, 200 
see 8 
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FOREIGN COURT—SecunderaLad rae 
Courr—If Court 

HINDU W—Adoption—Adoption by 
snio: widow—CLoneent of junior widow : 
essential for ees 


uccession to prone 
ch uke Adopooe of of daughter to dencing 


wirk—Effect 32 
——_Purtition—All the terme embodied in. 
document—Inadmivible in evidence unics 
registera]—Doctrine of part performance—If 
applies to partition arrangements—Tronefer of 
Property Act (TV of 1882), S. 53-A—Scope 
Rep. 338 .. 5 
Wife's right to maimtenancc 
hushand—Lmputation of unchastity—If 
giound—such tauon bow far “ Tegal 
cruelty ’—Rate maintenapce—Jncome of 
property alenared: by huxband—lIf can be taken 
ito account— Trander of Property Act (IV et 
1842), S. g9— Scope - . 
AELA E EEE E 
to daughter “' ofall my immoveable and moveable 
properties "i Subaso ient clause providing for 
gft over to daughter's grandson after her life= 
tme—Nature of estate conferred on Saushur 











Rep. 
HINDU WOMEN’S RIGHTS “TO ‘PRO 
PERTY ACT (XVIII OF 1937), S. g—Estate 
obtained by widow of coparcener— t of 


her husband's creditors to pfucecd spami the 


bare bE of I 
E TAX ACT (XI OF 1922), Ss. 4 
tor ating as an arbitrator—If cxempied from. 
Rep. 580 “19 
Be 3A (2)—Revision— Limitation ‘for— 
IND STRIAL DISPUTES ACT (XIV Oo 
1947), S% 7 and ro—Tribunal set up under— 
Juradiction and powen—Power to order 
ment to refund wages deducted under 8. ) 
of Payment of Wages Act (IV of 1936)-— 
nes: allowance—Fixing of—Tribunal if entitled 
to rely on data otherwise than from eviderice 
adduccd—Conciusions of Tribunal— Merits of— 
Se a 
Rap. 479 1g 
er undcr granting permision 
to PRA yer to di certain workmen— 
If Dene quasi-judicial order which can be 
quashed by issue of writ of certiorari -. 46 
INDUSTRIAL TRIBUNAL—Deccision’ as 10 
„propriety of closure of concern, on account of 
‘Joss—Jurisdiction to order payment of gratuity 
to workmen Rrr. 655 -15 
LANDLORD AND TEN: ANT Monthly 
' tenant—Money order for rent tough sent not 
actually received by the Jandl for some 
reason or other—Tender for next month—If 
‘should include the rent for the previous month» 
‘ako i . 58 
- LEASE-- Cauet enga of eme propert 
Vesting of reversion in the second lesec— 
Sulaequent usufructua: ah ae if eae? 
to claim the rent from the first 
Lessee If bound to accept delivery or 





partofthe ises fe 
LIMITATION ACT (IX OF 1908), S. a 
Applicability 47 


———S. 14—Time during which suit had been 
‘pending in District Court of Secunderabad—If 
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LIMITATION ACT (1908)—(Ceatd.) 


<an be excused when plaint returned by that 
Court is re-presented in the Court of the Sub- 
ordinate Jadse of Vijayavads—Secunderabed 
Court—If “ foreign Court ” i 
S. 20 (as amended by Act XVI Eiaa 
How far retrospective in opeiation 

Rrr. 624 .. 7 
Art. 49—Daughter-ino-law remarrying her 
husband not being heard of for over seven 
vears—Claim by father-in-law for return of 
Jewels presented by him at the time ót bis son's 
marriage—Limitation— Starting 5% 











Art. 182 (5) Final order— rey “ Strick 
off”, “ lodged", “4 recorded ” “ closed "— 
Effect 60 


MADRAS AGRICULTURISTS RELIEF 
ACT (IV OF 1933)— Person who was imolyent 
on 1st October, 1937, and agrd March 
but whome adjndication was sibecden tia: tall 
—If has saleable interest in the property 51 
Principle and surety—Scaling down of 
debt as against agricullurist principal debtor— 
Effect on liability of the surcty wie 5 a an 

iculturist Rep. 674 39 
fiia ) (as amended GAY pee Sexi ï 

of ais ortgage for Rs. 1,000—Provision 
fur repayment by eight annual instalmenu of 
-35 bags of paddy each—Excces of value of produce 
over amount ay Shear -Jf “ interest ’—Scaling 


down 33 
——S. 4 (h)—Deht due vo woman—Cruci 
date for  cecaption under section 
Rep, 286 6 
S. &—Mortgagor selling some items 
of hvpotheca to mortgagee him to credit 
the amount towards the entire r T Ee ii 


tog 33 f 
Ss. 8 (4) and g (2)—Creditor, if entitl 

to retain any excess payments male to him 
after 1- r towards interest 47 

e decree scaled down 
before Madras Act STIT of 1948) (Amending 
. Act) came into force—Second application for 
scaling down after Amending Act—If main- 




















tainable 48 
S. 2o—Order under—Ifappealable. . 39 
MADRAS BUILDINGS ‘(LEASE AND- 


RENT CONTROL) ACT . (XV OF 1910) 
Rent Controller or appellate tribunal— 

ictlon to set right inadvertent mistakes 
in petition for eviction and order on it by 
correcting door number of premises 63 
——S8. 4—Order fixing fair rent—Date 
from which takes effect- Rep. 810 .. g2 
S. 4 (2)—Pa ent of taxes and money 
apent for repairs by tLe tenant—If tu be es 
in fing fais ront uader the Act 44 
——S. 7—Applicability—Provision in lease 
decd for payment of compensation for breach 
of any of the terms of the lease—Does not take 
away from landlord the right to evict on delault 
in payment of rent 13 
—S. 7—Lease for a piod of ten 
on a rental of Rs. 16 per mensem—Default 
in, ore of rent—Right to evict under the 

ct 








Rep. 489 8 

(1)—Scope— Letter by lessee to 

TE ies attention to decree for evic- 

Gen obtained hy owner of the site against the 
denor and calling upon him to make good defect | 


b, 1938, H 





MAD. BUILDINGS & RENT CON, 
TROL) ACT (1946)—(Centd.) 


in ade attracts S. 7 (J), Proviso (2) of, 


MADRAS CITY MUNICIPAL ACT ae 
OF 1919), S. 16—Power of Commissione: 10, 
delegate his functions under R. 13-A of Sch. IV 
to ihg Awistant Revenue Officer—S,. 1 
Asessment of annual value of house and lan 

I 
c—Asernent ` at iw 
can taxed at higher Taie, 

Sc 


‘escaped asseamment’’ 
ea Rule R. 15 (a) Gi E 
Scope—Notice of intention to & 
can be validly given before the decision of pus 
Taxation Appeals Committee is PEE 
to the agence 
MADRAS CIVIL RULES OF PRACTICE, 


r. 200— 

MADR! CO-OPERATIVE SOCIETIES 
ACT (VI OF ryga), 3. 51—Applicabili: ty—Sult 
for declaration that resolution of the mana 
body removing the plainuff from presidentship 
| of the society nile eens another as president 
| was wltra illegal—If one ‘ touching 
business ” Tr the society—Suit if barred 

Rrr. 


A 475 
, ———S. 51—Employee asking for refund Ti 
security deposit and arrèars of salary—Suit 
for if not by S. 51 of the Act 
: 35 .. B 
| MADRAS DISTRICT MUNICIPALITIES. 
ACT (V OF 1920), S. 293—Power of Council 
to Aeleza poraa and duties to Committees — 
` Decision Committees— If subject to final 
orders by Council—Sch. IIL, R. 12— Scope 
' and effect 42 
S. (1)Removal of daiman of ‘a 
Municipality by the Government—Quicstian’ 
| whether the eo be against the chairman which 
in the opinion of the Government justified hiv 
removal were ically made out—If can be gone, 
into’ by the Courts—Sch. III, R. 3 (1)— 
of chairman to convene meeting w en there is 
a proper requisition 6r 
———S. 354, Provio—Action of municipality 
capricious and arbitrary in ting alae 
of for Eir oy bv. Owner of 
House challengi the ‘amecsment and for 
refund of amount t pait—Not barred we By 
MADRAS GENERAL SALES TAX ACT 
(IX OF 1939)— Exemption of salt from sales 
tax—If extends to the salca and purchases of 
gunnie in ‘which they are packed 





ash 








449 > 14 
—-—S. 15 (x) Faili to aubroit ¢ senin” — 
If can be ee as jails “without reasonable 
cause ” 


MADRAS HIGH COURT (0. S.) RULES 
O. 7—Suit by company in liquidation—Leave' 
to defend by semng up counter-claim and 
set-off—Leave of Court under S. 191, Companics 
Act, if esential 

MADRAS vie Siesta ee ESTATES A 


(II OF 1 S. 4—Decree. debi agaimt 
previo ho a Flow w be enforced against 
successor 


MADRAS LAND ENCROACHMENT ‘acr 
(IIT: OF '1903), °S. 7—Uart track running 
through patia land held from a Zamindar— 

'Govermment, if entitled to Rrr. 691 17 


MADRAS- LOCAL BOARDS ACT XIV 
OF 1920), Sa. 43 and 2 


——S. 45-A—Delegation under 8. 
the Government of power to 

chayat Board to Inspector of 
Government tak the file and rem 
with a demi-officilal communication indicating 
that the Board should he euperseded—Fccr, 3h 
——S. 56 (1) (4}—Attending urgent meet 
by member who has not attended genera 
meetings for three consecitive months—If 
preventa the member ceasing to hold office 
—Member attending moeting after ceasing to 
be mcember—If restored to office under S. 56 (4) 


—Proper procedure for restoration . 48 
——Seh. VI, CL (k)}—Scope— Fes la 
where studenta are lodged and fed—If within 
scope of clause—Licenco if kaea 


viction under Ss. 193 and 207 unnntainable 
as no licence L necerary +. IR 
MADRAS MAINTENANCE OF PUBLIC 
ORDER ACT (19 7), 3. 2-A—Gist of offence 
ander—Order of detention of person taid to 
have been herboured— Proof oe 
festa a Oy pee ACT (X de 
1997), 8. 4 (2}—Presumptlon of guilt under 
Wien eck tage (1) G) 
——A. 4-A—Gisto efience =f imior conum 
an exempted article under 8. 14—Effect— 
Validity of Act 5% 
MADRAS PUBLIC HEALTH ACT (111 of 
£939) S. 108 (1) (b}—Scope—Sale of gram other- 
wise than for human consump lity. 20 
MADRAS SECURITY PRISONERS RULES 
41917). R. 15 (6) and (9)—Violation of by 
ctenu on hunger strike—Offence 
under r. 17 (2}—Initiation of provecudon— 
ganio or approval of Government—Proper 
MADRAS SHOPS AND ESTABLISH: 
MENTS ACT (XXXVI OF 1947), 8. 41— 
Order terminating servicea of em loyee on the 
rouna of non-requirement of Eis services— 
round if can be said to be reasonable. .. 19 
———S. 41 (2)—Appeal filed by dismived 
employee of a Bank to prescribed authority 
(Labour Commissioner, Madras)— If taken away 
or affected by subsequent reference of certain 
inchistrial disputes relati to Banks 
Industrial Disputes Act IV of 1947), as 
amended by Act (LIV ot 1949), S. 10 a+ 57 
MALABAR TENANCY ACT OF 
1930), S. 3 (w) (i)— Verumpatiam ”—“ Wet 
tand ”. m i adapted for cultivadon 
of paddy ”—Dry land cultivated with “ Modan 
paddy "—If “ wet land ” Rap. 494 .. T4 
Ss. 28 and 32—Scope and effect—Tenant 
tolding over filing application fur fixing the 
fair rent under $s. rr and 1g of the Act after 
a sult for recovery of ariears of rent had been 
filed—Order fixing fair rent if applicable to the 
arrears of rent Re. 760 .. 95 
MATICIOUS PROSECUTION—Initiating 
proceedings under 8, 144, Cr. P. Code {V of 
1898)—If “ prosecution” in respect of which 
sult-for damages for malicious prosecution will 
lie—Refusal of coats under S. 148 (3), Cr. P. 
Code—Fitret ~- -. 60 
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MALICIOUS PROSECUTION— (Contd). 
——huit for damages for—Civil if 
can go behind acquittal of plaintiff in nal 
Court and believe the eye witnesses disbelieved 
by Criminal Court - . Rep. 996... 8 
Suit for damages for—If can be based, 
on the institution of proceedings under S. 107 
Cr. P. Code (V of 1698)— Gist of action 27 
MANDAMUS- Writ of, if can issue where 
complaint is that a Sub-Inspector of Police 
t away the working permit of a Printing 
a +. 2 





Press and has not'réturned it 
MORTGAGE — Usufructuary mo c— 
Lows of possession of some of the items—- (P 


of ysufructu morigagce .. QI 
MOTOR ICES ACT (IV OF 1939), 
S. 58 and G. O. 2867 of annd June, 1950— 
Not applicable to tem ts .. I9 
——38. 76—-Resohition of Regional Transport ` 
Authority declaring a bus stand ‘unsuitable 
and approving of a:new bus: stand—Validity 
—Abernce of notice to person affected, namely 
the person conducting old bus stand—Effect. 26 
Ss. 116, 78, 112 and 1931—PFrœecuton 
for offence under S. 116—Non-compliaice 
with procedure prescribed by S. 131—Accueed 
if can be convicted fot minor offence under 
Se. 78 and 112 where all ingreditnis of offence 
under 8, 116 arc proved’ ‘Rep. ‘763 -.. 45 
PENAL CODE (XLV OF 1860); S, 124-A 
— Person declaring before M rate as er 
of printing pres—Prosecudon for offence er 
S. 124-A, penal Code, in respect of an article 
in a newspa) published in that press—Accused 
in jail at the Gene of publication’ and having 
no hand in publication of article— Failure 10 _ 
intimate that he ceased to be the’ prinicr- of 
the newspaper—P.flect 49 
Ss. 193 and fence under both 
sections— Complaint person defamed under 
5. Maintainability— Complaint hy Couri 
under S. 195, Cr. P. Code—If essential x 
Rep. 686 (F.B.). 44 
—— -Ss goa and go4—Murder—Accused not 
leading ~defence—Evidence “that 
accused act was in eae Cott oe 
infer that accused acted in self-defence .. 41 
—— 8. 341— Gist of offence under—Physical 
obstrucdon—If emential ingredient of .9 To 





e 





under 8. 341 
—-—S. 41 eatinz—R taton. by 
accused ‘hat he will double currpucy tes 


(an offence)—If ceases to he representations 
at vo aa 
——S. 441—Accused convicted for unlawfully 
entering—If can be convicted for continuing 
to renain there after entry Rrr. 668 42 
PRACTICE— Appeal based on a decision 
which js overmicd. lability of appellant for 
costs Rap. 674 (F.B.).. -99- 
Imie of prerogative wrts—Long delay 
since pasing of orders sought to be quashed 
—Power to isw will not be.exercised .. I8 
——Judament—Clarification—Proper pro- 
cedure—Applicaiion to bring on record legal 
representative in appeal-If can be made 
after decree has Leen passed + 3S 
Judgment—Statement in, as to what 
happened in Court—Cannot be controverted 
by the partıes— Reasons for the rule 27 
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senior fees ep. 284 .. 6 
———Order for depoait of fee for commissioner 
to value certain paraphernelia—Failure of 
plaintiff to deposit on the that he had 
no funds—Dismissal of suit straightaway-—Pro- 
priety +. gl 
_— Small Cause nuts taken by consent of 
parties on to the Original Side and cricd along 
with another original suit by the same plaintiff 
against another defendant and baving common 
defonces—Proper procedure—Revision hy the 
plamuff—If competent Ree. 495 -- 18 

PRESIDENCY SMALL CAUSE COURTS 
ACT (XV OF 1882), S. 38—Bench dun dissing 
application for new trial for default of appearance 
—Competency to entertain application to sct 
aride the order of dismissal . 5I 

PREVENTION OF CORRUPTION ACT 
qi OF 1947)—Sanction for prosecution— 
nen 


i EP. soad 
Detenu under— Rules appheatle to class I 
pemoner mado applicable to security prisoners— 

f makes preventive detention punitive—Rights 
of detenu to have books and -periodicals— 





Iimits—Constitudon of India (1950), Arts. 14, 
22 arid 25—Scope ian 197: 
PREVENTIVE DETENTION ACI (IV 


OF 1950), 8. 14—Invalidity—Court can look 
into the grounds of d ony | 

PROVINCIAL [NSOLVENCY ACT |V OF 
_ 1920), Ss. 5 and 15—Scope and effect .. 36 
3. oh—-Adjudication of Hindu father— 
Rights chat will vest in the receiver—Right 
of creditor of family to procecd against sons’ 
shares, .. 61 
———Se, 28 (2) and 28-A—Scope—Insolvency 
of Hindu father—Veating of power over sons! 
shares—Effect and nature of +. 59 
3.. o8 (7)—Effest—Adjidicarion_of a 








person - a wit t him—Decree 
without impleading Receiver—If binding on 
Rereyyr a 
— . 593 and Bee Mortgage cancel 
under— if id Tom vrovicg 
evision—Memorandum of cros- 


——S8. yo—Order dirécting complaint for 
any of the offenres under £. 69 to pe filed— 
Pretiminary enquiry—Not essential 
Rrr. 690 .. 2 
PROVINCIAL SMALL CAUSE COURTS 
ACT (IX OF 1887), S. 12—Non-compliance 
with requirements of—Application to excuse 
delay—Limitatlo Act (IX of 1908), S. 5— 


A tyo o +. 47 
———8. 23—A finding tbat Court has jarisdic- 
tion to try a small cause silt—lIfrevisable .. 17 
Sch. TL, Art. 7—Levy of penalty by Collec- 
tor against person cultivating pasture land leased 
tó him in contravention of prohibldon in the 
leare—Suit to recover—If one for rent—Main- 
tainability in S:nall Cause Court 





to con- 


RAILWAY! ignment—Da 
r due to long delay in delivery— ote X 
—If absolves Railway 29 


RAILWAYS ACT (IX OF 1890), S. 77— 
If applicable to case of non-dell\ery of consiqn- 


ment oe 27 
REGISTRATION ACT (XVI OF 1908), 


Se. 2 (7), 17 (d) and 49—Agreement to lease— 
When -present demise requiring registration— 


| 9 
3. A ent of lease in writing but 

u itd Adres bility in evidence to prove 
the agreement in suit for damages for its breach 
Rep. 818 (F.B.).. 31r 

SALE OF HOUSE—Vendor’s t to 
interest on price-—Limits—Transfer of Property 


Tarn 





Act (IV of 1882), S. 55 (4) {b)—Scope 
FP. 773 40 
SALE OF LAND—Seller not in a ition 
t to 


to give vacant posscssion—Buyer’s 
rescind Rep, 897 .. 23 
—— Vendee if entitled to rents and profiis 
accruing due before the transfer—Transfcr 
of Property Act (IV of 188a), S. 36—Applics- 
bility to agricultural crops or renis o 40 

SECUNDERABAD DISTRICT COURT— 
If foreign Court oe 2) 
- SEDUCTION—Suit for for—If 
maintainable on behalf of minor seduced— 
Maintainabllity of action by her as ome for 
breacł. of contract to marry 40 


SPECIFIC RELIF.F ACT (I OF 1877), S.-41 
—Discretion of Court setung aside a sale deed 
by the guardian of a Mahomedan- minor to 
order compensation to be paid 
Rer..387 .. 23 

S.” Suit -by one 
for derlaration that he i entitied to half share— 
Maintainability—Prayer for relief of partitivo— 
TF erential . se 12 

STAMP ACT (If OF 1899\—Board of 
Revenuc—Revision against er of Revenue 
Divisional Officer les stamp duty and penaltv 
on a document—Poard if bound poate OPP 
‘nity to pedtoner to he orally Writ 
of errtieran to quash order made without oral 
hearme—Cannot issue—Maendimus to Board 
to refer question of liability to stamp duty—If 
can imue Rrr. 999 .. 2 

STARE DFECISIS—Dedsons on points of 
law bv Federal Court—If binding on High 
Court afler 26th Jenuary, 1950 (the date of 
the coming into force of the Con*titutjon).. 63 

TORT—Negligence-—Owner and occupler of 
cinema prem{se:—Liahility to atiending 
show Injured by collapse of uall Nash of.. 2I 

TRANSFER OF PROPERTY ACT (IV 
OF 1881); S. 3f—Applicability to agriculimral 

or rent oe yp 
S. 39g—Scope ve OIL 
S. §2—Applicability—Suit by wife for 
maintenance claining charge—Lis pends. = 5 
53-A—If applicable 
arrangements Rrr. 998 
——S. 55 (4) (b)—Scope Rrr. 7 oe 
S. 111 (g)-—Principle of req noice 
in writing to be given of intention to detennine 














lease—Applicability to acriculiral leases .. 35- 


WA CESS—TIf can be levied on inam 


59 | villages pot liable to such ces on the groun l 


that more water iy made to flow in the channel 
by reason of the Cauvery Mettur Project 
= Rer. 663 . 6 
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NOTES OF RECENT CASES. 
Horwill, F. i Hakku Bai v. Jagannadha Prasad. 
17th April, 1950. : A. A. A. O. No. 212 of 1948, 


Hindu Women’s Rights to Property Act (XVIII of 1937), „section 3—Estats obtained 
by widow of coparcener—Right of har husband’s creditors to: proceed against the share of 


When a member of a Hindu co dies, his creditors can proceed 
his share of property in the hands of his widow for the satisfaction of his debts. 


S. A. Seshadri Aiyangar for Appellant. 
« V. Seshadri and K. S. Ramamurthi for Respondent. j 
K. S. , Appeal allowed. 


, 
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Subba Rao and Panchapakesa Ayyar, FF. Kotiah, In re. 
18th April, 1950. r Cr. App. No. 828 of 1949. 
Criminal trial—Evidence—Extrajudicial confession—Law in regard to. 
The law in to extrajudicial confessions may be stated thus : The grounds 
‘of rejection as as of the reception of confessions in evidence are well marked ; 
if confessions constitute best evidence, as a person may reasonably be assumed 
ot to admit facts detrimental to his interests, they may also retard the progress: 
of justice as there is ample scope for abuse in the hands of unscrupulous witnesses, 
cover zealous officers of State, and, in exceptional cases of the accused themselves, 
dominated by the idea of self-immolation, actuated by design or hallucination: 
-or even mental defect. It is therefore a question of fact in case and it is for 
the jury or the Judge as the case may be, to find out whether such a confession. 
is voluntary or induced by any of the aforesaid reasons. Though it cannot Be 
laid down as an inflexible rule of law that in no case an extrajudicial confession 
will afford the sole basis for-conviction, in cases of homicide and such other similar 
-grave offences it would not be safe to convict a person on the confession alone 
unless corroborated by other evidence. This is a rule of prudence rather than of 
aw. The nature and the quality of corroborative evidence must again necessarily 
-depend upon the facts of each case. 


[On the facts the extrajudicial confession made by the accused was found 
amply supported by corroborative evidence to warrant a conviction. ] 


K. S. Jayarama Aipar and C. K. Venkatanarasimhan for the Accused. 
The Assistant Public Prosecutor (A. S. Stvakaminathan) for the State. 
NRG i 


Rajamannar, C.F. and Balakrishna Ayyar, F. Ramakrishna Sastri, Jn re. 

18th April, 1950. C. M. P. No. 3832 of 1950. 

Mandamus—Writ of, if can issue where only complaint is that a Sub-Inspector of 
Police took away the working permit of a Printing Press and has not returned it. 

The writ of mandamus was not intended to apply to cases where the only cofn- 
plaint is that an executive official a (Sub-Inspector of Police) of Government has 
taken away an article (working permit of a Printing Press) which belonged to the 
Pee and has not returned it. No doubt if a public official or public body 

ils to perform any public duty with wh®h they have been charged a writ of 
mandamus would lie to compel them to carry it out and executive officers of the 
Government would also come within the purview of such writs. But then, it must 
be established that the particular public official failed to perform any duty which 
he has been charged with either by statute or otherwise. 

G. Venkatarama Sastri for Petitioner. 

K. S. Application dismissed. 


Rajamannar, C.F. and Balakrishna Ayyar, F. . Shunmuga Mudaliar, In re. 
Bee 19th April, 1950. C. M. P. No. 3877 of 1950. 
FY. Stamp Act (II of 1899), Board of Revenus-—Revision against order of Revenus Divisional 
Officer levying stamp duty and on a document—Board if bound to give 7 
to petitioner to be orally heard—Writ of certiorari to quash ordsr made without oral hearing—- 
Cannot issus—Mandamus to Board to refer question of liability to stamp duty—If can issus. 

- There is nothing in the Stamp Act or in the rules framed ‘thereunder which. 
enjoins on-the Board of Revenue the duty to give an oral hearing to a person who- 
invokes their revisional jurisdiction, All that quasi judicial tribunals like the Board 
of Revenue have to do is to give sufficient opportunity to the persons who approach. 
them for the exercise of their jurisdiction to state their case. Where the petitioner- 
has stated all his grounds of objection to the order of the Revenue Divisional 
Officer (levying stamp duty and penalty on a document), in his revision petition 
toria Board of Revenue | cannot be aid thet thèorden GF ihe Bord diets 
the petition without a oral hearing is contrary to the principles of na 
justice. A writ of certiorari to quash such order cannot therefore be issued. . 

Under section 57 of the Stamp Act it is left to the discretion of the Board to- 
refer or not to refer any question as to the stamp duty payable on a document. 
A writ of mandamus therefore to the Board to refer the ion of liability of the. 
document to a stamp duty cannot issue-from the High Court. ` > 


N. R. Raghavachariar for the Petitioner. 


K. S. , - Application dismissed.. 
Satyanarayana Rao, F. i , Tirupati Rao v. Veeraswami.. 
Roth April, 1950. 7 A. A. O. No. 621 of 1948, 
: Provincial Insolvency Act (V of 1920), section 70—Ordsr directing complaint for anp- 
of ths offences under section 69 to be Preliminary enquiry—wNot essential. À: 


> ' It is unnecessary under section’ 70 of the Provincial Insolvency Act, to establish,. 
‘before launching a prosecution, the various offences referred to in section 69. Alli 
that.section 70 requires is that the court should be satisfied that there is ground 
for enquiring into any offences referred to in section 69. It is not necessary, and 
the court is not bound, so far as the language goes, to make a preliminary enquiry 
even. : 
M. S. Ramachandra Rao for Appellant. ' 
N. Bapiraju and The Public, Prosecutor (V. L. Ethiraj) for Respondent. 
K.S. Appeal dismissed. 


Raghava Rao, F. 3 Pagamma! v. Kasi Goundan. 
24th April, 1950. C. R. P. No. 638 of 1947. 
Civil Procedure Code (V of 1908), Order 23, rule 3—Application for recording award 
dscision—One of ths not party to reference to arbitration—Assent of such party to the 


subsequent award—Effact. 

application by a plaintiff for recording an award decision under 
Order Ii, rule 3, Code of Civil Procedure, notwithstanding that the fourth 
defendant was not a party to the original reference to arbitration, might welt be 
considered as one in which after the award was made by the arbitrators which may 
not per se be binding on the fourth defendant, the court can spell out from the con- 
duct of the parties an agreement on the part of the fourth defendant that she should 
abide by what the arbitrators had actually declared as the rights and obligations 
of the parties in respect of the suit properties. In such a case the award can be 
regarded as representing a certain compromise to which on account of the assent 
given the fourth defendant later, effect might be given under Order XXIII, 
tule 3, e of Civil Procedure. 


S: Ramachandra Iyer for Petitioner. 
N. Stoaramakrishna Aiyar and A. Balasubramania ae for Respondent. 


K. S. Petition dismissed. 
Rajamannar, C.F. and ee Ayyar, F. Venkataratnam v. Lalluram. 
25th April, C. M. P. No. 1091 of 1950- 


Madras Buildings ( tae ani Ris Control) Act (XV of 1946), section 7—Lease for a 
priod often yes om Fl of Rr 16 per mensem—Defauli tn payment of reni—Right to 
‘evict under the Act 

Even where there is a lease deed for a period of ten years on a monthly rental 
it cannot be said that the Rent Control Act cannot apply before the termination 
of the lease. Ifthere is default in payment of rent the tenant may be evicted even 
before the termination of the tenancy in accordance with the provisions of section 7 
of Madras Act XV of 1946. 


M. S. Ramachandra Rao for Petitioner. 
D. P. Narayana Rao for Respondent. - . 
K.S. ` ' k Petition allowed. 


Chandra Reddi, 7. Í Bellan, Jn re. 
26ih April, 1950. Cr. R. C. No. 1689 of 1949. 


Madras Prohibition Act (X of 1937), w o TAA of offence—Liquor consumed 
an exempted articls under section 17— ey 
: Section 4-A of the Madras- er ayes consists of two distinct tie 
one making it an offence to be found in a state of intoxication in a public 
irrespective SF the kind of liquor that was taken and the other dealing with an offence 
committed by persons who were found in a state of intoxication in a private place 
by consuming any liquor or intoxicating drug without a permit to do so. The 
of the offence under the first clause consists in appearing in a public place in an 
Intoxicated state. It does not make any difference whether the intoxication is 
caused cither by any liquor or any intoxicating drug which is exempted under 
section 16 (¢.g., tincture zingeberis) or by an article which the offender 1s permitted 
to consume under a permit issued by the authority concerned. 


The Prohibition Act is mtra vires, because it was y within the compe- 
tence of the Provincial Legislature to enact the prohibition of the manufacture, 
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use, etc., of intoxicating liquors. Section of the Act ie Sate lal 
over the general provision in section 510 of an Code which prevents 
from misconducting themselves in a public place and it cannot be said that ihe 
offender will be liable only under section 510 of the Penal Code. 

N. S. Mani for Petitioner. 


N. T. Raghunathan for Public Prosecutor (V. L. Ethiraj) on behalf of the State. 


K. S. Sentence reduced. 
‘Panchapakesa Ayyar and Bashesr Ahmed Sayeed, FF. Subba Rao, In re. 
23rd May, 1950. Cr. M. P. No. 613 of 1950. 


-- Preventive Detention Act (IV of 1950), section 14—Invalidity—Court can look into the 
grounds of detention, 

Section 14 of Act IV of 1950 is invalid. [Decision of the Supreme Court in 
Gopalan’s case, since reported in (1950) 2 M.L.J. 42 followed]. The Court 
has therefore jurisdiction to look into the grounds of detention and act on the facts 
stated in them. - i 
A. Ramachandran for Messrs. Row and Reddy for Petitioner. 

The Assistant Public Prosecutor (A. S. Sivakaminathan) on behalf of the State. 


nS 
r 


Y-K. S. Potitioner directed to be released. 
Panchapakesa Aypar, F. Nanohariah, In re. 
goth May, 1950. Cr. R. C. Nos. 617 to 632 of 1950. 


(Gases Referred Nos. 34 to 49 of 1950). 

Criminal Procedure Gods (V of 1898), sections 366,- 3 Mha 537—Sentences passed 
without writing fudgments—Illegality not curable undsr section 

Where a Sub-Magistrate failed to write idea eire p sentences, 
in violation of sections 366 and 367, Criminal Procedure Code, the ill lity in 
all the cases where there was conviction is incurable under section 537, inal 
Procedure Code and the convictions must be set aside. In cases which related 
to discharge and acquittal the irregularity is curable under section 537, Criminal 
Procedure Code. 


The Assistant Public Prosecutor (A. S. Sivakaminathan) on behalf of the State. 


K. S. Convictions set aside. 
Panchapakesa Ayyar, J Public Prosecutor—Petitioner. 
27th Funs, 1950. ' l ' Cr. R: C. No. 695 of 1950. 


(Cr. R. P. No. 639 of 1950). 
. Criminal Trial—Conviction—Sentence—Order - of detention in Borstal a eee 
be made to run consecutively with a previous order for detention.“ 
` There is no provision to direct on order of detention in a , Borstal School to run 
consecutively with such a previous order of detention, as in the case of a sentence 
of imprisonment. Detention in a Borstal School is a reformatory measure, like 
admonition and there is little point in piling detention on Meto, any more 
than in giving admonition after admonition. 
The Assistant Public Prosecutor (4. S. Stoakaminathan) for Pefidones: 


K.S. Detention ordered to run concurrently. 


Viswanatha- Sastri, J. : : Varadamma v. Sankara Reddi. 
2and.March, 1950. S.A. No. 97 of 1948. 
Hindu Law—Adoption—Adoption by settior widow—Consent of junior widow if 
essential for validity. .’ a 
It cannot be said that a, senior widow is dependent on the junior widow for 
advice and protection or that the junior widow stands in the same position as agnatic 
males in the matter of supplementing the want of independence in the senior widow 
and advising and assenting to an adoption by the senior widow. Though a consul- 
tation with the junior widow is desirable and proper, its absence, however regrettable 
from the point of view of family etiquette and concord, does not invalidate an 
adoption by the senior widow which is otherwise valid. ‘ 
T. M. Krishnaswami Aipar, E. Subramaniam and K. Narayanaswami Naidu for 


Appellant. 

i PPT. S. Narasinga Rao, M. Balachandrudu and E. Venkatarama Rao for Respondent. 
KS. f Appeal dismissed. Leave to appeal granted. 
hava Rao, F. ` Palghat Wariar Bank, Ltd. v. Padmanabhan.. 
April, 1950. S.A. No. 1187 of 1947. 


Companies Act (VII of 1913), section 171—Company in winding up attacking property 
in execution of decres in its favour—Claim petition by third party—If other “ legal pr ing” 
for proceeding with which leave of Court is essential. ; 

When a company in winding up attaches certain property in execution of a 
‘decree in its favour as that of its judgment-debtor any claim petition by a third 
‘party cannot be regarded as “ ther legal proceeding’? within the meaning of 
section 171 of the Companies Act. Such claim petition can be proceeded with 
against the company without leave of the Court. , 

It will be most inequitable that a company in liquidation should institute 
execution proceedings and rely upon section 171, Companies Act, to debar persons 
from defending their property in those execution proceedings. 

D. A. Krishna Variar for Appellants. 

C. Unikanda Menon for 1st Respondent. 


K.S. — _ Appeal dismissed. No leave: 
Panchapagesa Sastry, J. Ramalingaiah v. Yatam Rajuah Naidu. 
6th April, 1950. S.A. Nos. 1997, etc. of 1948. 


Contracts—Agresment amongst villagers not to bid against each other and that actual 
bidda was to bid at auction sale and obtain right to catch the fish in a tank on behalf of all the 
villagers—Not invalid as opposed to public policy. 

"The right to catch fish for a year in a tank was leased out by revenue auction 
and X was the sole bidder for Rs. 11-4-0. X in his turn granted a lease of the right 
to Y for Rs. 600 (the fishery crop being worth considerably more). A representative 
suit was filed against X on behalf of the other Nira claiming their share of profit 
alleging that X’s auction purchase was on behalf of all the vi rs who had agreed 
not to bid against each other. On a question whether such “ knock out” agree- 
ment was illegal as opposed to public policy. 

Held : In England there had been an enactment of a statute to remedy the 
evil of a “ knock out” combination like this. There is no similar statute in India. 
_The agreement was not invalid and as the agreement alleged was found to be true 
the plaintiffs should succeed. son 

K. Umamaheswaram for Appellant. 

M. Seshachalapathi for Respondent. 

K.S. Ap allowed. No leave. 
Subba Rao and Panchapakesa Aypar, JJ. ayya v. Sarasamma. 

` 11th April, 1950. Appeal No. 519 of 1948. 

Hindu eRe crn the terms embodied in document—lInadmissible in evidence 
unless registsred—Doctrins of part performance—If applies to partition arrangements— Transfer 
of Property Act (IV of 1882), section 53-A—Scope, i 
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Where a partition deed created an interest in immovable property the mere 
ded write up on samp pape? and bette mane rence aid ot take away 
‘deed written u apet and get the same registered did not take away 
the document of sections 17 and 49 of the Registration Act. The 
the document om the mischief of sections 17 and 49 oF the Re 

1950) 1 M.L.J. 151, relied on. 

. ition is really a process in and by which a jo int enjoyment is transformed 
into an enjoyment in severalty. Each one of the harn had an antecedertt title 
and therefore no conveyance is involved in the process as a conferment of a new 
title is not necessary. . beng a partition is not a transfer within the meaning 
of section 53-A of the Transfer o Property Act and the doctrine of part performance 
cannot be invoked by a party claiming to be in possession by virtue of a partition 
odes a uae eerti deed. 

Case-law discussed). = 


Somasundaram and. P. for Appellan 
M. S. Ramachandra Rao a ppe Bon oniik - 
KS. Appeal dismissed. 
Subba Rao and Paschapakesa Aypar, |; ` Kamalabai Ammal v. Theethachari. 
. `> s rit April, 1950. Appeal No. 672 of 1946. 


o Madras Agriculturists ee Ad (IV of 1938), section 4 (k)—Debt due to woman— 
Crucial date for exemption 

Under section 4 (A ) MEA Mi daa P EENE NALE E 
it would be enough if the debt was due to a woman on 1st October, 1937, provided 
ahe did not possess property of the value mentioned in that clause. ics that 
condition. is satisfied at its origin, we are not concerned with the character or the 
status-.of the creditor at the time the debt is sought to be enforced. 

T. M. Krishnaswami Aypar and T. K. Subramania Pillai for Appellant. 

FV. Seshadri and K. S. Hamama thi for Respondent. 


K.S. ae _— ee ra Appeal dismissed. 
slats epee Ayyar, F.. umanthappa v. Gangappa. 
17th April, 1950. C.R.P. No. 346 of 1949. 


Practice—Legal practitionsr’s fees—Appeal admitting of appearance of a senior and 
Junior practitionsr—Senior if should be on record on dats for appearance of respondent to 
claim senior foes. ` 
i In an appeal admitting of the appearance of both a senior and junior practitioner 
and the payment of fees to both, it is not essential that the senior practitioner should 
be on the record in the appeal from the date fixed for the appearance of the respond- 
tnt in the appeal before his fees can be claimed. 

P. M. Srinivasa Aipangar for Petitioner. 


KS. a Order modified. 
Satpanar Rao, J. Province of Madrag v. District Board, Tanjore. 
20th , 1950. S.A. No. 1362 of 1947. 


Water cess—If can be levied on inam villages not liable to such cess on the ground that 
more water is made to flow tn the channel by reason of the Cauveri Mettur Project. 

Merely because the Government have constructed the Cauveri Mettur Project 
as a consequence of which more water flowed into the channel the Government is 
not justified in the levy of water cess inthe case of lands in inam villages (Mohanam- 
balpuram chatram in Tanjore District) not liable to pay water cess from time im- 
memorial 

The Government Pleader (K. Kuttikrishna Menon for Appellant.) 

V. Ramaswami Atyar for Respondent. 

KS. — Appeal dismissed. Leave refused. 
P esa Sastry, J. aes Union of HG 


20th April, 1950. o. 753 of I 

Civil Preda Code (V2 1908), Section 80—Notics ul ad Raima for 
monde Onee EE E State that the swit will be against the Governor-in are 
If makes the notice insufficient. : 


? 


Where a notice under section 80, Civil Procedure Code, merely says that a 
suit will be instituted but it does not state against whom, but where it is obvious that 
it is a suit proposed to be filed against the Government the notice must be held to 
be a proper notice under section 80, Civil Procedure Code. 

K. Venkata amana for Petitioner in C.R.P. Nos. 753 and 1251 of 1948 and Res- 
pondent in C.R.P. No. 930 of 1948. 

K. V. Ramachandra Aiyar for Petitioner in C.R.P. No. 930 of 1948 and Respondent 
in G.R.P. No. 1251 of 1948. 

D. Narasaraju and K. B. Krishnamurthi for Petitioner in C.R.P. No. 1185 of 1948- 


V. K. Ramanathan instructed by Messrs. Kiag and KEE for Respondents in 
C.R P. Nos. 753, 930 and 1185 of 1948. 


KS. ——— Petition allowed. 
Rajamannar, C.J. and Visvanatha Sastri, F. Mohammad Ismail 
21st April, 1950. Maracair v. Vajju Bibi Saheba. 


C.R.P. No. 1205 of 1949. 

Civil Procedure Code (V of 1908), Section 192 (1)—Purdanashin plaintiff— Right to be 
examined on commission. 

The question whether any woman falls within the category of woman mentioned 
in section 132 of the Civil Procedure Code is really a question of fact. The customs 
and manners of the country mean the customs and manners of the different com- 
munities and classes and sections of the ple in the country. It is not proper 
to take judicial notice of a complete A pe in the customs and manners of the 
Muslim community in the State of Madras as regards the custom of gosha. It 
will be rash to hold that’ gosha custom has become obsolete. 

(1949) 2 M.L.J. 517 considered. 

Quasrs : Whether a woman who belongs to a community which still observes 
gosha generally, but who has herself completely abandoned that custom is entitled 
to the exemption under section 132 (1), Civil Procedure Code ? 

The Court can take the change in the mode of life of a particular lady’ into 
consideration in exercising its discretion in the grant of a prayer from her being 
examined on commission. The Court can refuse to grant the application of a 
woman who though she may belong to a community which observes gosha has 
herself abandoned the custom, to be examined on commission when she is herself 
a party to the suit. She can be examined in chamber or in Court after excluding 
the members of the public. 

G. R. Fagadisan for Petitioner. 

A. Viswanatha Aiyar and D. C. Krishnamurthi for Respondent. 


KS. _ Order modified. 
Rajamannar, C.J., and Balakrishna Ayyar, J. Ramanathan Chettiar v. 
21st April, 1950. Kandappa Goundan. 


S.A. No. 432 of 1947. 


Limitation Act (LX of 1908), section 20 as amendsd by Act (XVI of 1942)—How far 
restrospective tn operation. 
In the absence of anything to the contrary, if a claim is within limitation accord- 
= to the old Act, on the date when the new Act comes into force and a 
is commenced, after the coming into force of the new Act, it is the new 
ict which would govern all decisions on the point of limitation. If, however, the 
right to sue or the right to apply had already been barred by the „provisions of the 
Limitation Act then in force, then unless there was something in the latter Act 
which could be deemed to apply retrospectively to revive claims which had already 
become barred, the new Act cannot be availed of for urpose of saving limi- 
tation. The law of limitation to be applied to a suit PE long after the amending 
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Act of 1942 is the law as it stood on the date of the endorsement of open payment 
which is relied upon to save limitation under section 20 of the Limitation Act. 
N. Sivaramakrishna Aiyar and A. Balasubramania Aiyar for appellant. 
V. Ramaswami Aiyar for Respondents. 


K.S. ——— dismissed. 
Somasundaram, F. : Kutumba Rao v. V taramayya, 
27th April, 1950. S. A. Nos. 792, 793 and 852 of 1947. 

Malicious pr osecution—Swit for damages for—Civil Court, tf can go behind acquittal 
of plaintiff in Criminal Court and believe ths eye witnesses disbelisved by Criminal Court. 


It cannot be said that in cases where there are eye witnesses who have been dis- 
belivered by the Criminal Court and thereby resulting in acquittal, it is not open to 
the Civil Court in a suit for damages for malicious prosecution to go behind that 
acquittal and believe the eyewitnesses and find that there was a reasonable and pro- 
bable cause for filing the complaint. It is the ay of the Civil Court to consider 
the evidence adduced in support of the defendant’s version and assess its value to 
find out if there is reasonable and probable cause. 

‘A. Sambasiva Rao for Ap ts. : 

D. Munikanmiah for Respondent. 

K. S. ` ' — dismissed, Leave refused. 

Horwill, F. Corporation of Madras v. Abdul Hussain Nayarally & Co. 

a7th i 1950. C.C.C. A. No. 53 of 1949. 

. adras City Mumcipal Act (IV of 1919), section 137-B—Scope—Assessment at low 
rate—If assessee can be taxed at higher rate as having “ escaped assessment ”. 

Section 137-B of the City Municipal Act enables the Corporation to assess a 
person to any taxes or fees leviable under that chapter who had escaped assessment. 
A person can be said to escape assessment or tax if some portion of his property has 
not been taxed at all. But if the Corporation merely thought that the asseasment 
was too low and ought to be raised, the words “ escaped assessment” would be 
totally inapplicable. Merely because the assessment was considered to be too 
low it cannot be said that property had escaped assessment. 


Dr. V. K. John for Appellant. $ 

P. Srinivasa Iyengar for Respondent. 
. KS. ——- Appeal dismissed. 
Govinda Menon, J. ` Tanjore Co-operative Marketing Federation v. 
_ 27th April, 1950. | Krithivasan. 


C. R. P. No. 116 of 1949. 
Mad:as Co-operative Societies Act (VI of 1932), section 51—Employee asking for refund 
of security deposit and arrears of salary—Stat for if not barred by section 51 of the Act. 
When an employee of a Co-operative Society asks for the d of his security 
deposit made by him and for the arrears of salary it cannot be said to be a matter 
relating to the business of the society. Section 51 of the Madras Co-operative 
Societies Act is no bar to a suit by an employee to recover such amount. 


G. R. Fagadisa Atyar for Petitioner. í 

M. S. Venkataama Aiyar for Respondent. : 

K. S. D ——- Patition dismissed. 

Balakrishna, Ayyar, ` J. Provincial Government, Madras v. 
28th April, 1950. 


C.R. P. No. 1737 of 1948. 

Execution sale—Poundage—If can be levied only when sale is a “ public” or open sale 
—Madras Civil Rules of Practice—Rula 200. ‘ 

It cannot be said that poundage can be levied only when the sale is a “public” 
or open sale. Poundage is levied in part to cover the expenses of the aale and there 
is always a certain amount of expense in connection with sales whether the auction is 
pa to all or limited to persons who satisfy a certain description. The language 

, the rule requires that poundage be levied in “ respect of sales ”. 
The Government Pleader (K. Kuttikrishna Menon) for Petitioner. 
Respondents not represented. 


Raghava Rao, F. Ahmad Koya Mollah v. The Calicut 
a5th April, 1950. Municipal Council, 
S.A. No. 1398 of 1947. 

Civil Procedure Cods (V of 1908), Order 23, rule 1—Power to allow withdrawal of 
second appeal—tlf can be exercised to enabls party to ask for review of judgment and decres 
of the lower appellate court. Considerations of hardship—Relevance. 

The power to allow withdrawal of suits is ifically dealt with by the Code 
and unless the conditions prescribed by the e do exist the court has no juris- 
diction to allow the withdrawal of the second appeal merely because unless that is 
done no review of the judgment and decree of the lower appellate court can be 
sought by the other side and the other side will thereby be put to considerable hard- 
ship. Considerations of hardship have no place in the ace a of the provisions 
of the Code where they are perfectly clear and on considerations of hardship it is 
not to any court to exercise inherent powers on matters specifically dealt. 
with by the code itself. 


S. R. Subramania Aiyar for Aetat 

K. Kuttikrishna Menon (The t Pleader) for Respondents. 
K. S. — Lemissed. Leave re fuged. 
Somasundaram, F. Ratnaswami Pillai v. Kathija Bivi Ammal. 
26th April, 1950. S.A. No. 484 of 1947. 

Hindu Will—Construction—Principles—Bequest to daughter “of all my 
tmmoveabls and moveable properties’ —Subsequent clause providing for gift over to daughier’s 
grandson after ~her lifetime—Nature of estate conferred on daughter. 

The cardinal principle which governs the true construction of a will is to find 
out from the vad used what exactly was the intention of the testator, whether 
there are clear and unambiguous dispositive words and if they are attempted to be 
controlled or qualified by any general expression of intention. It is also necessary 
to see whether any technical words or words of known legal import have been used 
and if so we must give legal effect to it. Where property is given to the donee 
“sre esgeMrdga” the donee takes it absolutely: Subsequent words 
restricting the donee from selling the lands for any purpose other than for 
discharging the debt, is repugnant and is therefore invalid and cannot cut down 
the absolute interest already conferred. Pxgalumperumal Pillai v. Thangathammal, 
(1949) 1 M.L.J. 389, relied on. 

A recital that after the daughter’s lifetime her grandson should get the 
properties is at best a provision for devolution of the property after her death and 
is not intended to limit the character of the estate given by the earlier bequest 
in favour of the daughter. 2 

“S. Swaminathan for Appellant. 

G. R. Fagadisan for Respondent. 

K. S. 


Horwill and Balakrishna Aypar, FF. Abdul Salam v. Khasim Baig- 
27th April, 1950. i O.S.A. No. 2y of 1947. 
Registration Act OZVI of 1908), sections 17 (d) and 4g—Agreemsnt to lease— 


ions 2 (7), 
When preseni demise requiring registration— Tests. f 
er the agreement to lease amounts to a present demise or not depends 
on the intention of the parties ; this intention is to be gathered from the language, 
used in the agreement and subject of course to the provisions of chapter 6 of the 
Indian Evidence Act, other collateral circumstances. Neither the circumstance 
that the lease is to take effect from a future day nor the fact that the parties con- 
templated the execution of a formal document ona subsequent date will, 
remove the transaction from the category ofa “present demise”. Nor -a 
provision that the lease is to take effect on the termination of an existing 
tenancy. But an agreement to Jease at an uncertain future date should an event 
occur, the outcome of which neither party can confidently predicate, will not amount. 
to a present demise. Where certain conditions have to be fulfilled and those condi- 
tions are in the nature of a condition precedent, then too there would be no present. 
demise ree those conditions are satisfied. The informality of a document would: 
oo NRO 
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be one circumstance that may be taken into account in deciding whether the 
intention of the parties was that there should or should not be a present demise. 
The use of certain expressions like “ I hereby let” would indicate an intention 
to create a present demise. : 

A document ran thus :—“ On the roth March, 1945, the rental receipt 
executed in favour of Vaniambadi Palli Abdul Salam Sahib Avergal, by Periamet 
H. M. Khasim Baig Saheb Avergal. 

Having settled a rent of Rs. 175 per mensem for a period of 10 years in respect 
of the buildings within Jubilee Markat purchased by you inclusive of the Sranda 
on the western and eastern side the advance paid this day to you is Rs. 2,000 (rupees 
two thousand). I will pay the rent to you every month. I will make all convenient 
arrangements within the said market by demolishing or constructing some buildings. 
From the date on which you hand over the key to me after completing the plasteri 
work of the walls of the said market, I will pay rent. This is the agreement pte 
.by the consent of both of us.” The document was unregistered. In a suit for 

ific performance against the landlord: Held, There was a present demise. 

e document therefore cannot be received in evidence “so as to affect any 
immoveable property comprised therein” or “ be received as evidence of any 
transaction affecting such property.” 

Such a document however may be used as evidence of the agreement in a 
suit for damages for its breach. Decision of the Full Bench on S. A. No. 2048 
of 1946 followed. 

K. Bhashyam and E. R. Krishnan for Appellant. 

S. K. Ahmed Mesran for Respondent. 


K. S. " Decres for specific performance set aside and decree granted for damages. 
Horwill and Balakrishna Ayya, FF. Abdul Salam v. Khasim Baig. 
27th April, 1950. i O.S.A. No. 12 of 1949. 

Bes assis i bond o aat of pari of the premises. 


A lessee is not bound to accept delivery of only a part'of the premises. Ifa 
house consisting of fifteen rooms is let the lessee is not bound to accept delivery only 
of fourteen rooms.. He will be well within his rights in saying “ If you want me to 
a accept delivery you must give me the whole house and not merely the part of it.” 

K. Bhashyam and E. R. Krishnan for Appellant. 

S. K. Ahmed Meeran for Respondent. 

K. S. Order of remand set aside and appeal dismissed. 


Rajamannar, C.J. and Somasundaram, F. Nagabhushana Reddi, In re. 
11th July, 1950. ; C.M.P. No. 5536 of 1950. 
Constitution of India diil 226—Scope—Writ of prohibition—When avatlable— 

“If can bs issusd against Election Sub-Committee, All India Congress Commaties, etc.— 
„e Ordinarily a writ 'of prohibition is available only against inferior Courts and 
' Tribunals and bodies entrusted by the law of the land with powers to affect the 
rights of parties. Such a writ cannot be issued to a private o isation (like 
‘committees ‘and officers of the All India Congress Coan ee however wide- 
spread and powerful the organisation may be. The Co party cannot be 
held in law to be a public body entrusted by the law of the land with powers and 
-duties relating to the rights of people. A writ of prohibition therefore cannot be 

issued against officers of the Co „party. 

The general rule that writs like mandamus, prohibition and certiorari will not 
issue if there is another adequate remedy should apply to the issue of a direction, 
order or writ under Article 226 (1) of the Constitution, in spite of the apparently 


wide anguege employed in that article. 
In the case of irregularities in the primary panchayat elections of the A.I.C.C., 
a suit could be filed and an urgent order of injunction could be obtained immediately 
and as that relief was available an application under Article 226 (1) of the Consti- 
* tution is not maintainable. 3 r 
C. R. Pattabhiraman, R. Ramasubba Atyar and N. Koteswara Rao for Petitioners. . 
K. 5. —_- Petition dismissed. 


Subba Rao and Panchapakesa Arar, FF. Venkareddi v. Ankamma.¢ 
20th April, 1950. Appeal No. 62 of 1947. 

Hindu Lao—Wife’s right to maintenance against husband—Imputation of unchastity— 

Af sufficient ground—Such imputation how far “ cruelty ° —Rats of maintsnanca— 


of alienated by husbanrd—If can be into account— Transfer of Property 
Act (1V of 1882), section 39—Scope. 

A wife would be entitled to maintenance if she proves legal cruelty or aban- 
‘donment or any other justifiable reasons. A husband’s ee of unchastity ` 
‘to his wife would be a sufficient ground to non-suit hjm if he had ‘filed a suit for 
restitution of conjugal rights. t would be a sufficient ground for awarding 
“maintenance to the wife. . 

- Ifa person with a medieval outlook on life imputes unchastity to his wife who. 
‘is really chaste, it would be impossible to say that in no circumstances would such* 
imputation of unchastity and persistence in that allegation be 1 cruelty, In 
‘the case of a sensitive woman it may end in a nervous break down. In some 
cases a woman placed in the aforesaid circumstances may commit suicide. In 
-other cases the jealous husband may commit murder. Therefore in certain circum- 
stances such conduct of the husband may not only cause mental pain but also cause 
danger or apprehended danger to life, limb or health of the wife. ; 


The income from property gifted away by the husband must be taken into 
‘consideration in fixing the rate of maintenance.. The right which is protected 
by section gg of the Transfer of Property Act is the right to receive maintenance 
‘from the profits of immoveable property and that right subsists even though a - 
Part of the property is alienated. : : 

K. Umamaheswaram for Appellant. i i pela , 

M. S. Ramachandra Rao and P. S. Raghavarama Sastri for Respondent. l 


K. S. Appeal and Memorandum of Objections dismissed.” 


Subba Rao and Panchapakesa Ayyar, JJ. Venkatarama Naicker v: Ramaswami Naicker. 
oath April, 1950. C. RaP. No. 806.af 1946. 


Provincial Insolvency Act (V of 1920), sections 53 ang ` 54—Mortgage cancelled 
-under—Mortgagee if precluded from proving ths dabts—Revision—Mosmorandum of crass- 
objections does not lis. 

In order to prevent a person who has been a party to a fraudulent transaction |. 
from pleading his own fraud, the intended fraud must have been effected or. » 
there must have been a substantial part performance of the intention to defraud; ™. 
and amere fraudulent intention evidenced by the transaction is not sufficient. 

. Where despite a mortgage by the debtor (which was ultimately set aside under 
sections 53 and 54 of the Provincial Insolvency Act) aida suit and a decree-there- 
on for the first instalment due under the mortgage, there has been no substan+‘}: 
trial part performance of the fraudulent intention to prefer some of the creditors to-* 
others and no harm has actually been done and by reason, of the setting aside of the `., 
mortgage the parties have virtually aa ay back in their original position, the;+2 
mortgagee is not precluded from proving his debt in the, insolvency. Sections 53.4 
and 54 of the Provincial Insolvency Act merely say that the transfer of a 
Property under that deed so set aside is void, and.not-everything connected, À 
“with it. The dissociation of the debts included in, the mortgage deed from the, 
security is a familiar notion in law from time immemorial. i ; Lene 

No memorandum of cross-objections will lie in 4 revision petition, 

T. M. Krishnaswami Aipar for Petitioner. ses at 

Vs Ranapwam) Aigar for Respondent, | |; sun uth nye Ad 

Kis. es — 

‘NRC 
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Satyanarayana Rao, J. Rajarathna Vaduganatha Pillai v. Srinivasa 
27th April, 1950. : va Aiyangar.. 
i C. R. P. No. 845 of 1948. 


_ Court-Fess Act (VII of 1870), section 7 (IV-A)—Qhsondam minor impeaching a dscroe 
to which hs was a party through his guardian— Necessity to sue for setting aside the decroe. 

A quondam minor impeaching a decree to which he was a party through a. 

ian is bound to sue to set aside the decree and liable to pay court-fee under- 

section 7 (IV-A) of the Court-Fees Act. 

(1941) 1 M.LJ. 800 : I.L.R. 1941 Mad. 775 (F-.B.), relied on. 

N. Rajagopala Atyangar for Petitioner. 

The Government, Pleader (K. Kuttikrishna Menon), K. V. Ramachandra Aiyar,. 
T. $. Venkatarama Aiyar and S. V. Venugopalachari for Respondent. 


K.S. — Petition dismissed. 
Raghava Rao, 7. Fathimunnissa Begum v. Rabia Bibi Saheba.. 
27th April, 1950. S. A. No. 1321 of 1947. 


~ Specific Relisf Act (I of 1877), section 42—Co-sharers—Suit by ons sharer for decla- 
ration that he is entitled to half share—Maintainability—Prayer for relief of partition—If 
Where the plaintiff is in joint possession of immoveable property whether 
such possession be actual possession of his share of the whole or actual possession 
of a part coupled with constructive possession of the remainder, he is entitled to 
maintain a suit for declaratory relief with a view to remove a cloud on his title 
created by the Act of the defendant disputing plaintiff’s share (for instance 
issuing a notice). In a suit so framed, on oftitle is all that the plainti 
needs and he is consequently not called upon to ask for consequential relief by way 
of ition especially if down to the date of suit the plaintiff was in perception. 
of his share of the rents and profits. 

65 I.G. 8, relied on. I.L.R. 25 Mad. 504, distinguished. 


M. S. Venkatarama Ayyar and N. C. V. Ramanujachari for Appellant. 


- V. Suryanarayana for Respondent. 
' K.S. - Appeal allowed and remanded for rehearing. Leave refused.. 
Somasundaram, F. mot Pachayappa Chettiar v. President,.- 


_ 27th April; 1950. Panchayat Board, Vaitheswarankoil. . 


Cr. R. C. No. 1096 of 1949. 
Bt (Cr. R. P. No. ibaa a 
_ Madras Local Boards Act (XIV of 1920), Schedule VII, clause (k)—Scope—v eda-- 

patasala where students dre and fed—If within of clause—Licence if necessary— 


~ , Conviction under sections 193 and 207 unsustainable as no 7 is necessary. 


os, cap atasale we BONA who Lean Bade ere ed id aie ae 
for profit but is a private trust endowed for the purpose of encò ing young 
‘to ‘study Sanskrit and vedas, does not come within the scope of lati (k) of 
edule VII of the Madras Local Boards Act. Section 193 of the Act applies, 
‘ ty cases where instittitions arerun for profit and not to such charitable insti- 
tutions as vedafatasalas. It is therefore exempt from taking out a licence. A con- 
viction for not taking out a licence in such a case is therefore unsustainable. 


K. Gopalachari and, K. Srinivasan for Petitioner. ee 
R. Sundaralingam for Respondent. i 


* ‘The Aæiştant Public Prosecutor (4. S. Sinakaminathan) on behalf of the State. 


. KS. ; —_— Petitioner acquitted. . 
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Rajamannar,-C. F. and Somasundaram, 7. i Naidu, Jn re: 


Rangaswami 
11th July, 1950. } C. M. P. No, 5500 of 1950. 
` Madras Bui Lease and Rent Control) Act (XV of 1946), section 7—Applicabiltty 


—-Pronston in lease Sor payment of compensation for breach of any of the terms of ths lease 
—Does not taks away from landlord ths right to evict on default in payment of rent. . 

The fact that the lease deed es for payment of compensation for the 
breach pf any of the terms of the lease cannot take away from the landlord the 
right which he has under section 7 of the Madras Buildings (Lease and Rent 
Control) Act to evict the tenant. It is not.necessary that there should be a 
specific provision for re-entry in the lease deed, because the cation by the 
ao i noe in exerci of any sight carta: by the ea oE the a daa 00 by 
the provisions of the Transfer of Property Act, but in exercise of the right given 
to him under section 7 of the Madras Buildings (Lease and Rent Contro re) Act. 

(7949) 2 2 M.L.J. 694, distinguished. 

meinen Ayyangar and G, Ramalinga Reddi for Petitioner. 
K. S. Application to quash proceedings dismissed. 


Rajamannar, C. F. and Somasundaram, F. Electro Mechanical Industries, Madras v. 
July, 1950. The Industrial Tribunal No. 2 for 
Engineering Firms and Type Nouudsies, 

Madras. 


C. M. P. Nos. 9473 and 9474 of AP 

Industrial Disputes Act (XIV of 1947), sections 7 and 10—Tribunal set up undsr— 

Jurisdiction and powers—Power to order management to refund wages deducted under section 

9 (2) of Payment of Wages Act (IV of 1936)—Dearness allowance—Fixing of —Tribunal 

iy eatiled t rely on date otheroise than om evidence adducsd—Conclustons of Tribunal— 

erits of —If can be gone into in certiorari procesdings. 

The Industrial Tribunal having held that the management was entitled to 

punish the men who went on strike on a particular day (holding that the strike 

was not legal), however considered that the cut of eight days’ wages was too severe 

a punishment and that justice would be met if a punishment of one day’s cut of 

wage and dearness allowance is imposed instead. The Tribunal accordingly directed 
the difference to be refunded to the workers. In an application by the 


ent 
for, issue of a writ of certiorari to quash the award, it was contended that (1) the 


Tribunal had no jurisdiction to order the refund once it has found that the strike 
was not justified and (2) that as the Payment of Wages Act provided for adequate 


remedy in respect of arising out of deduction from wages, the Toustal, 


Tribunal had no jurisdiction to order refund for any period. 


Held : (i) Ae the dispute regarding the deduction was referred to the Tribunal ats 


for decision, it was open to it to hold that the wapa for a lesser number of days 
than claimed by the workers should be 

(ii) The jurisdiction of the Industrial Tribunal set up under the Industtial 
Disputes Act is not excluded by the provisions of the Payment of Wages . Act 
providing other remedy. The Tribunal contemplated by section 15 of the Pay- 


` 


ment of Wages Act is not, one which could affect the jurisdiction of the Tribunal 


set yp under section 7’ of the Industrial Disputes Act. The Tribunal set’ up’ 
under the Industrial utes Act has a much wider jurisdiction. 

(iii) adic tribunals like the Jadal Tribunal, not hampered 
by the rules of evidence applicable to proceedings in a court of law, would be entitled. 
to rely on data available to it otherwise than from evidence adduced on behalf 
of the parties and it is not open to the Court in an application for issue of writ of 
certiorari to go into the merits of the conclusion of the Tribunal as to the rate of dear- 
ness allowance awarded. 

T. L. Venkatarama Aiyar and M. Ramachandran for Petitioner. 
K. Veerasami for the E Pleader (K. Kuttikrishna Mein): for the Tribunal 
and J. A. Salam for the Workerw Union. 


K S: — Application dismissed. 
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saa Sasirt, J. | Narayana Naik, Jn re. 
13th July, 1950. i Cr.R.C. No. 1114 of 1949. 
ee - .  (Cr.R.P. No. 1047 of Sai 

Essential Supplies (Temporary Powers) Act (XXIV of 1946), Section 7—Issuing ` 
receipts to customers without noting full address or noting licence of shop in the counter- 
foil—Offence—Mens rea—Proof of ulterior corrupt motive—If essential. 

The accused who had sold rice issued receipts to three purchasers. But the 
addresses of the persons were not noted though the nantes were given and also 
the licence number of the shop was not found in the counterfoil kept by the accused. 
The accused having been convicted by the Courts below contended in revision 
that on the facts there was no mens rea: : 

Held: As the petitioner did the act knowing that it was contrary to law, the 

rofit motive or anything analogous to it is not essential to constitute mens rea : 
What the law requires is only a conscious violation of the rule and if a person deli- 
berately did a thing with the knowledge that what he was doing was a crime, then 
jt cannot be said that he has not got a ty mind. No proof is necessary of some 
ulterior corrupt motive on the part of the accused such as some financial profit 
for himself or for some ms in whom he was interested. 

M. K. Nambiar for Petitioner. 

The Assistant Public Prosecutor (A. S. Sivakaminathan) on behalf of the State. 


K.S. — Petition dismissed. 
Subba Rao and Panchapakesa Ayyar, FF. Varasuki & Co. v. Province 
13th Fuly, 1950. of Madras. 


Appeal No. 811 of 1947- 

Madras General Sales Tax Act (IX of 1939)—Exemption of salt from sales tax— 
If extends to the sales and purchases of gunnues in which they are packed. 

Any exemption of any article from sales tax must be strictly construed and 
confined to the exemption itself and not extended. Thus, if salt 2 exempted, the 
gunny men which it is packed and sold is not exempted and must be included 
in the definition of “turn-over” under the rules. The question whether there was 
“profit” or “ loss ” in respect of the gunnies is irrelevant for purposes of sales tax. 

a man is a “ dealer” in “ ” he will be liable to pay sales tax on his “ turn- 
over” even if he has suff a loss. 

[The Government have since exempted the price of gunny bags in which sal 


. is packed from Sales tax] . 


M. Subbaraya Aiyar for Appellant: 
The Government Pleader (K. Kuttthrishna Menon) for Respondent. 


© KS. — al dismissed. 
“Subba Rao, F. Ali oa De va Menon. 
14th Fuly, 1950 G. R. P. No. 155 of 1949. 


> alabar Tenancy Act (XIV of 1930), Section 3 (w) (1)—* Verumpattam ”— 
: cultivation of paddy °—Dry land cultivated 
it} (23 Mi lan ly »—If cc wst la 1”. a 


In the Tenancy. Act “Wet land” is defined to mean “land which is 
adapted for the cultivation of paddy”. A person who came into possession under 
a rumpaitam chit, of certain dry land wherein ginger, millets, gingelly, Modan 

dy were grown in different portions of the d in different years cannot 
-be said to be a tenant within the meaning of Madras Act XIV of 1930 entitled to 


„stay under Madras Act XVII of 1946. 


The word paddy in the definition of “wet land” in Malabar Tenancy 
Act must be confined to that kind of grain which is understood by the people of 
the locality as paddy in the ordinary sense ofthe term. The ition of “ wet 
land” in the Act is not intended to cover land wherein only Modan paddy—a 
species of dry crop—is raised. It cannot be said that the land is adapted for the 
cultivation of paddy to come under the definition of “ wet land ”. ` : 

N. R. Sesha Aiyar for Petitioner. ' po 


eae S. Venkatachala Sastri for Respondent. 


K.S.. e 3% — Patition dismissed. 


“45 


Rajamannar, C.F. and Somasundaram, J. | Nathamooni Chei v. Viswanatha Sastri. 
' 19th July, 1950- G.M.P. No. 10278 of 1 
Practice—Issue of prerogative writs—Long delap since passing of orders sought to 

quashed—Power to issus will not be exercised. 

Though there is no ific period of limitation, it has generally been the 
accepted practice of this not to exercise the i power by way 
of the issue of prerogative writs (e.g. certiorari) when there has been a long delay, 
since the passing of the order sought to be quashed. 

C. A. Vaidpalingam and A. Re ATENE ar for Petitioner. 


V. Ramaswami Iyer and T. R.: ‘an for first Respondent. 
K.S. —— lication dismissed. 
Rajamannar, C.F. and Somasuadaram, F. Gopal v. Industrial Tribunal, Madras. 
20th Fuly, 1950. C.M.P. No. 9685 of 1949. 
Industrial tribunal—Decision as to propristy of closure of concern on account of loss— 


Jurisdiction to order payment of gratuity to workmen. 

It cannot be said that a direction to pay gratuity to the workmen is beyond 
the jurisdiction of the Industrial Tribunal which is called upon to decide the pro- 
priety of a closure of the concern on account of loss sustained. 

Payments such as bonus or gratuity which though strictly cannot be part of the 
contract between the parties nevertheless have been regarded impliedly as part of 
the terms of employment in an industrial concern. 
S. Si akasam and A. S. Prakasam for Petitioner. , 
T: A Raman Nambissan for the Advocate-General instructed by the Government 
Solicitor, R. D i and R. Gopalan for Respondents. 

itor, R. Dandapani a 


. FONN App 

Rajamannar, C.J. and Somasundaram, F. Mahmad Beary v. Hassan Kutty. 
24th Fuly, 1950. C.M.P. No. 858 of 1950. 
Constitution of India (1950)—Article 226—Application for issus of writ certiorari 

to quash order which had become final long before Article 226 cams into force—Not sustainable. 
Where an order sought to be quashed by the issue of a wnt of certiorari became 
final long before the coming into force of Article 226 of the Constitution of India, 
the application for issue of the writ is not sustamable. A subsequent enactment like 
Article 206 of the Constitution cannot operate to take away a vested right which 


had accrued to the party. I.L.R. (1943) Mad. 501 and (1945) 1 M.L.J. 480 relied on. 
N. Kotiswara Rao for Petitioner. 


A. Narayana Pai for Respondent. 
K-S 


Govinda Menon and Basheer Ahmed Sayeed, FF. Rama Ambalam, Jn re. 

25th July, 1950. Cr.R.C. No. gt of 1950. 

(Cr.R.P. No. 84 of 1950). 

Criminal irial—Charge of a graver offence—Right to connict for a lesser offence which 

is a constituent part of the graver ofie iminal Procedure Cods (V of 1898), section 
238 (1)—App . 


A Court or a Jury is entitled when the charge is for the graver offence to find ` 
the delinquent guilty of the constituent parts of that offence. In a trial for 
an offence under section 392 read with section 397 of the Penal Code it is open to 
the Jury to find the accused ilty of an offence under section 326 of the Penal 
Code. [Statitory provisions and case law discussed]. LL.R, 26 Mad. 249 followed. 

But an offence under section 379 of the Penal Code cannot be said to be one of 
the component parts constituting major offence under section 394 of the Penal: 
Code. Nor can it be said that the offence under section 379 is a minor offence in 
relation to section 394 of the Penal Code. A conviction of the accused un 
section 379 when there was no separate charge framed for that offence. is illegal 
and the convictions and sentences must be set ‘aside. © ` ' 

C. K. Venkatanarasimham for Petitioners. . aa ta ‘ 

The Public Prosecutor (V. T. Rangaswami Ai ar) on behalf of the State. 

KS. ; : Conviction of frst accused confirmed but sentence 

`- reduced and conviction of. other-accused set aside. 


r 
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Panchapagesa Sastri, J. | Gein det l l `, Devanugraham, L.e, 
| 25th Jely, 1950. “Cr. Appeal No. 728 of 1949. 
Prevention of Corruption Act (II of 1947)—Sanction for prosecution—Essentials. 

For the validity of a sanction tọ prosecute a person under the Prevention rl 
Corruption Act, there ‘should be ‘evidence either from the order gran 
sanction or other documentary evidence placed before the court or even oral ae 
that the facts were placed ` before the officer from whom sanction was soughi 
Where the order acco ‘sanction refers to the particular offence for whi 
sanction is being accorded (receiving legal gratification) and also the name of the 
person, but apart from these, there is nothing to indicate that the facts which 
are said to have given rise to the offence were placed before the ere the sanction 
is not legal and a conviction based on it cannot stand. A 

V. Rajagopalachari and R. Purushotham for accused. 

The State Prosecutor (Govind see on behalf of the State. 


K.S. Conviction set aside’ 

[Full Bench.] 
Rajamannar, C.J., Viswanatha Sastri and ` ` Champakam Dorairajan v. 
t Somasundaram, J]. _ | State of Madras. 
27th July, 1950. C.M.P. No. 5255 and 5340 of 1950. 


Constitution of India (1950), Articles 15 and 29 (2)—Fundamental rights—If violated 
by Madras Communal G. O. regarding admission to ie 

Article 15 (1) of the Constitution of India in unambiguous terms declares 
that the State not discriminate against any citizen on grounds only of religion, 
rac, caste, sex, place of birth or any of them. “ Discriminate against” means 

“make an adverse distinction with regard to”, “‘ distinguish unfavourably from 
others.” What the article says is that no person of a-particular religion or caste 
shall be treated unfavourably when compared with persons of other religions and 
castes m on, the ground that he belongs to a particular religion or caste. 
Under the Communal G.O. the qualifications which enable a Brahmin candi- 
date to secure a seat in a college. would be higher than the qualifications which 
would enable a person of another caste or religion to secure aration. There is 
discrimination against Brahmins -and the petitioners’ applications for admission 
should be considered without any discrimination being made against them on 

- grounds of religion, race or caste. 

Per Viswanatha Sastri, 7.—The Communal G.O. violates Article 15 (1) of the 
Constitution. It statedly classifies students secking admission to State Colleges, 
on ‘the gees of caste and religion and allots a definite number of seats to students 
belonging to particular castes or communities, irrespective of their merit. It 
makes caste and religion a ground of admission or rejection. In its working it 
results in the sae tion of different qualifications and different standards for 
students seeking acintasion to the same institution according to their caste, 
community or religion. By its allotment of a fixed number of seats’ to students 
of a particular caste or community the Communal G.O. denies equal treatment 
for all citizens under like circumstances and conditions, both in the privileges con- 
ferred and disabilities imposed. In its effect and operation the Canan G.O. 
discriminates very markedly against members of -a particular caste and shuts 
Sut students having high | Aao solely on the ground oftheir caste or 
religion and lets in others with inferior qualifications on the same ground. 
‘The Communal G.O. is subversive of the basic provisions of the Constitution. 

V. V. Srinivasa Ayyangar, Alladi Krishnaswami Ayyar, N. Rajagopala Ayyangar, 

* V. Sethuraman and V. Devarajan for Petitioners. 

The Advočate-General (K. Kutitkrishna Menon) ssruciee by the Government 
Solicitor on Behalf of Respondent: . 
EES T | Petitions allowed. 
seer) ant! Cia) O fo ame er 
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Raghava Rao, 7. Ramakrishna Rao v. Province of Madras. 
13th July, 1950. S. A. No. 1608 of 1947. 
Madras Land Encroachment Act (III of 1905), section 7—Cart track running through 
patta land held from a Zamindar—Governmant, if entitled to. 
‘When cart tracks run through patta lands held from a Zamindar which have 
not been separately demarcated as poramboke it must be regarded as part of the 
patta lands and not the property of the Government. Cart tracks in Zamindaris 
presumably belong to the Zamindar concerned and prima facie the reversionary 
right relating to them vest in him. ' 


V. Subramanyam for Appellant. 
Eradi for the Government Pleader (P. Satyanarayana Raju) for Respondent. 


K.S. i Appeal allowed. No leave. 
Satyanarayana Rao and Chandra Reddi, FF. l Thripurasundara Raos: 
18th July, 1950. Kotayya. 


; Appeal No. 359 of 1949. 

Adverse possession—Adoerse possession extinguishing title of a Hindu widow—Surrender 

by Hindu widow—If entitles the surrenderee to recover possession from person in adverse posses- 
sion. 

It has been the settled law so far as this Court is concerned that if a widow 
alienates a portion of her husband’s estate for purposes not binding on the estate 
and then surrenders the estate, the surrenderee would not be enti to question 
the alienation and recover possession of the property until the death of the surren- 
dering widow or the other limited owner. [39 Mad. 1035]. There is no difference 
in principle between the case of an alienation and a case where the title of the 
limited owner became extinguished by operation of the statute of limitation. By 
reason of that adverse possession for more than twelve years, the title of thè 
limited owner became éxtinguished by virtue of section 28 of the Limitation Act 
and the adverse possessor acquired a title good against the limited owner. By 
virtue of the surrender, if the surrenderee is not allowed to displace the title of an 
alienee holding the property under an alienation which was not for a necessary 
and binding p ee ney Gee nee es see vue 
had acquired title by adverse possession must also be protected. By adopting the 
device of surrendering the estate the widow cannot get round the effect of her 
inaction in not suing within time to recover possession of the property. 52 M.L.J. 
634, relied on. Accordingly the surrenderee would not be entitled to recover 
possession of the property until after the death of the widow. 


[The possession of the defendant in this case however was found to be per- 
missive and that it was with the consent of the widow. It was therefore open to 
the widow to terminate that permissive possession and for the surrenderee to 
recover the property.] : 


G. Venkatarama Sastri for Appellant. oe, í 


P. V. Chalapati Rao fot Respondent. 
K.S. | ©. Appeal allowed. 
rie P 3 + : t e- A 
Nas tooo 
Govinda Menon, F. Muhammad Kutty v. Choy? Kutty. . 
aist July, 1950. ; C. R. P. Nos. 1519 and r520' of r949. 


Provincial Small Cause Courts Act (IX of 1887), section 25—A finding that Gòërt has 
jurisdiction to try a small cause swit—If revisable. ae 2 ae 
A finding on a preliminary puint that the Court has jurisdiction to try 4 small. 
Saline mik canot be said to be d decree or order tade by tie Court of Smaall Causes 
NRC 


ts 


and is not revisable under section 25 of the Provincial Small Cause Courts 
Act. (1938) 1 M.L.J. 61, relied on. 

B. Pocker and P. A. Q. Meeran for Petitioner. 

K. P. Ramakrishna Aiyar for Respondent. 

K.S. i Petition dismissed. 


© Subba Rao and Panchapakesa Aypar, FF. Sankaranarayana Ayyar v. State of Madras. 
28th Fuly, 1950. . Appeal No. 189 of 1947. 
P IEE PUI JO. ARIES JOP RE CEE ONE in tort and not main- 
Amul tor damaces te wrong Uae eee oni oa in tort 
and would not lie against the Crown. The right to sue does fot survive on the 
death of the plaintiff in such a case. 
M. S. Venkatarama Aiyar and K. V. Sankaranarayana Aiyar for Appellant. 
The Government Pleader (P. Satyanarayana Raju) and T. K. Raman Nambisan for 
Respondent. 


K.S. Appeal dismissed. 
Mack, J. Kandaswami Mudaliar, In re. 
28th July, 1950. C. R. P. Nos. 855 to 857 of 1950. 


` Practice—Small Cause swits taken by consent of parties on to the Original Sids and tried 
along with another original swit by the sams plaintiff against another defendant and having 
common dsfences—Proper procedure—Revision by the plaintif —If competent. 

A small cause suit loses its character as such immediately it is- withdrawn. to 
the Original Side and tried along with an original suit. Such a small cause suit 
cannot continue in the category of small causes once it is taken on to the Original 
Side and disposed of along with an original suit. When this is done the small 
cause suit should be renumbered as an original suit and revision petitions against 
the decision in the suits will not lie to the High Court but only regular a to 
the District Court will lie and the ordifiary ad valorem Court-fee should be paid 
on such appeals. 

In filing appeals against a common judgment it wduld be ‘quite sufficient to 
file only one copy of the judgment for all the appeals with of course separate decree 
copies. Leave of the Court could be quite easily obtdined to file only one copy 


of the judgment for appeals out of it. 

_ B. V. Viswanatha Aiyas for Petitioner. 
K.S. Papers returned. 
«Somasundaram, F. Muruga Konar and In re. 
28th. July, EA Cr. R. C. No. A 1949. 
3 ; (Cr. R. P. No. 634 of 1949). 
_ Essential Supplies Sakon Powers) Act (XXIV of 1946), section 7—Scope—Prosecn- 
tion for importing Kesari in contravention of Kesari Dhall Prohibition of Import 


Order, 1945—Sale proceeds ef property seized retried to accused after trial without there being 

aby order of forfeitere— Magistrate taking bonds for return of the amounts if called 

ta do—Lag. “Magistrate calling ‘for return of the amount on instructions 

Government—Propriety and legality. ` 

. Under section 7 of Att XXIV off £946, it is only the Court trying the contra- 
Véntion of the rules that may direct ee a tepert We 1e 
Court is satisfied that thy. order has been çoptrayened, pass an order of forfeiture. 
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Where there was no order of forfeiture after conviction of certain ns for im 
Kesari Dhall in contravention of Kesari Dhall Prohibition of Import cae 
Re eee ed ie cate oe e hall a and ok 
a bond from the accused undertaking to return the property whenever called upon 
to do so, the action of the Magistrate falls under section 523 (2) of the Criminal 
Procedure Code though he purported to act under section 516-A of the Code. 
As there was no order of forfeiture at the time of conviction an order for return 
of the amount by the accused cannot be sustained. Further, the Magistrate stated 
in the order calling upon the accused to return the amount “ on instructions from 
Government.” ` It is improper on the part of the Government to send instructions 
Ges Meee Oe ee P T aT, Pee Rogier ene 
with the due administration and course of justice 


K. S. Fayarama Aypar and C. K., Venkatanarasimham for Petitioners. 
The Assistant Public Prosecutor (A. S. Sinakaminathan) on behalf of the State. 


K.S. — Petition allowed. 
Rajamannar, C.J. and Viswanatha Sastry, J. Tata Iron and Steel Co., Ltd., In re. 
1st August, 1950. f C. M. P. No. 6230 of 1950. 

Madras and Establishments Act (XXXVI of 1947), section 41—Order termi- 


nating services of employee on the ground of non-requirement of his services—Ground if can 
be said to be reasonable. 

Where the o aly ground for terminating the services of an employee was non- 
requirement the only question for the appellate authority was to determine whether 
that ground can be said to be a reasonable cause. e tribunal cannot go into 
the question whether the employee was guilty of misconduct as alleged by the 
employer for the first time before the trib 

G. Ramakrishna Ayyar and P. nea for Petitioner. 


K.S. Application dismissed. 
Subba Rao and Panchapakesa Ayyar, a Con Commissioner of Income-tax, Madras v. 


and August, 1950. V. P. Rao. 
Case Referred No. 26 of 1946. 

Income-tax Act (XI of 1922), section 4 (3) (vii)—Remuneraiion received by assesses 
for acting as an arbitrator—If exempted from assessment. 

Fee or remuneration got by the assessee for acting as an arbitrator would 
fall within the scope of the word “ income ” in section 6 of the Income-tax Act. 
A ipt arising from business, or the exercise of a profession vocation or occupa- 
tion will not come within the exception in section 4 (3) (vii) of the Income-tax 
Act. The amounts received as arbitrator were receipts of the assessce arising from 
his “ occupation ” as arbitrator in the said proceedings. Receipts got as remunera- 
tion by a person, who is not already having the occupation of arbitrator or being 

inted as an arbitrator will, be receipts arising from the exercise of the occupa- 
tion of an arbitrator even though it had been exercised only once. Where the per- 
formance of the service as arbitrator and the remuneration for that occupation 
was agreed already before the occupation was taken on, it cannot be said that 
the remuneration was a windfall or casual income exempt from assessment. 

1943 I.T.R. 390, distinguished. 

C. S. Rama Rao Sahib for Applicant. 

A. Ramachandran and G. Gopalakrishnan for Respondents. 


K. S. RA Reference answered, 
Rajamannar, C.J. and Viswanatha Sastri, 7. Balasaraswathi Ltd., Jn re. 
4th August, 1950. C. M. P. Nos. 6470, 6471, 6474 and 6475 of 1950, 


Motor Vehicles Act (IV of 1939) section 58 and G. O. 2867 of 22nd, June, 1950— 
Not applicable to temporary permits 

Section 58 of the Motor Vehicles Act has no lication to temporary permits. 
The renewal which is referred to in sub-section G of section 58 cap only bea 
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renewal of a anent permit for a specified period. Rules 182 and 189 make it 
amply clear the applications for renewal contemplated under the Act and the 
rules are applications for renewals of permanent permits and not of temporary 
permits. The issue of temporary permits does not confer any right on the person 
to whom it is issued to have a renewal of it. G. O. 2867 of 22nd June, 1950, 
passed under powers conferred by section 43-A of the Motor Vehicles Act does 
not have any reference to the issue of temporary permits. : i 


K. S. Jayarama Iyer, Padmini Raghavan and C. K. Venkatanarasimham for petitioners. 


K. S. ae Applications dismissed. 
Govinda Menon, F. - i . Mohamed Sahib, Jn re. 
4th August, 1950. Cr. M. P. No. 518 of 1950. 


Essential Supplies (Temporary Powers) Act (XXIV of 1946), sections 3 and 4—Powwer 
to fix prices of essential commodities—Delegation by Central Government to Provincial Govern- 
meni—Further delegation by Provincial Government to its subordinate—Validity—Notifi- 
cation of price fixed in District Gazetts—Validity—Contravention—If offence. 

. The power to fix the prices for the sale and purchase of essential commodities 
must be exercised only by the Provincial Government to which it has been delegated 
and it can do so by a notified order as required under section 3 of the Central Act, 
XXIV of 1946. The fixation of prices is the very core of the control of prices at which 
commodities can be bought or sold. That being 90 that power can be exercised only 
by the Provincial Government to whom it has been delegated by the Central Govern- 
ment. Such power cannot be further delegated by the Provincial Government to 
any authority subordinate thereto like the District Collector. Such being the case, 
the notification of the Government of Madras in G.O. No. 950, Food and Agriculture; 
dated 12th tember, 1949, published at page 874, Part II, Fort St. George 
Gazette, authorising the Collectors to fix the wholesale and retail prices at which 
sugar could be sold cannot be valid nor according to law. A notification in the 
District Gazette by the Collector fixing prices at which sugar can be sold, is not 
legal and the publication in the District Gazette cannot be said to be publication 
in the Official Gazette (the Fort St. George Gazette being the Official Gazette of 
the Province). A sale at a price higher than that notified by the Collector and 

ublished only in the District Gazette cannot be the subject-matter of a prosecution 
for contravention of the notification. The order of the Provincial Government 
authorising the Collector to fix the prices is illegal and not operative. The notifica- 
tion of prices fixed by the Collector in the District Gazette also is wholly invalid 
and inoperative. 

V. Rajagopalachari and S. Rajaraman for Petitioner. 


The State Prosecutor (Govind Swaminathan) for the Public Prosecutor on 
behalf of the State. 


_ KS. — Charge quashed. 
Somasundaram, F. Hanumanthaiah v. Health Officer, Kurnool. 
4th August, 1950. Cr. R. C. No. 655 of 1950. 


© (Cr. R. P. No. 602 of 1950). 

Madras Public Health Act (III of 1999), -section 108 (1) (b)—Scope—Sale of 
gram otherwise than for human consumption—If liable under section 108 i (5). 

It is only when a person sells defective articles like gram for human consum 
tion, he would be liable under section 108 (1) (b) of the Madras Public 
Health Act. In the absence of proof that the accused were selling such grams for 
human consumption, his conviction cannot be sustained. 

S. Krishnamurthy for Petitioner. 

Mrs. J. Sitamahalaxmi for respondent. 

The Public Prosecutor (V. T. Rangaswami Ayyangar) on behalf of the State. 


K.S.. Petition allowed. 
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Raghava Rao, F. > Coimbatore Municipality v. Govindayyar. 
rth July, 1950. ‘ S. A. No. 1411 ° of 1949. 
Madras District Municipalities Act (V of 1920), section 354, Proviso—Action of 
municipality capricious and arbitrary in adopting valuation of property for assessment—Sutt’ 
.by owner of house challenging the assessment and for refund of amount paid—Not barred. 
Where the action of a Municipality is capricious and arbitrary in adopting: 
valuation of property for assessment it cannot be said that. the provisions of the 
Madras District Municipalities Act have been complied with by the municipality 
in substance or in effect. The mere fact of the existence of a right of appeal under 
the provisions of the Act against the. assessment by the municipality does not 
necessarily oust the jurisdiction of the civil Court to entertain a suit in challenge 
‘thereof. 
(1949) 2 M.L.J. 629 and (1948) 2 M.L.J. 111, considered and distinguished. 
K. Kuttikrishna Menon and C. Vasudeva Mannadiar for Appellant. 


K. V. Ramachandra Atpar for Respondent. 


K. S. Appeal dismissed. Leave to appeal refused. 
Viswanatha Sastri, F. Krishnaswami Gounder v. Ramakrishna Reddiar. 
14th July, 1950. S. A. No. 1506 of 1947. 


Mortgage—Usufructuary mortgage—Loss of possession of some of the ttems—Rights 
of usufructuary mortgages. 

It is open to a usufructuary mortgagee who is dispossessed of a portion of the 
‘mortgaged property to continue in possession of the rest of the property treating 
the mortgage as a subsisting transfer, in which event, his only remedy would be 
by way of compensation for breach of the implied covenant for title and security 
of possession. Such a suit for damages or compensati@fi: must be brought within 
the period limited by Article 116 of the Limitation Act. The compensation payable 
by the mortgagor to the usufructuary mo ec does not become part of the mortgage 
debt secured on the property. Where the mortgagee by his conduct waived his 
right to claim any compensation for the loss of possession of a portion of the mortgaged: 
properties he must submit to redemption according to the terms of the mortgage 
(there being no stipulation for payment of interest) on payment of the principal 
money. The morigagee cannot be permitted in such circumstances to pile up 
interest in the shape of damage or damages in the shape of interest for a long 
period and add the same to the mortgage money thus making redemption extremely 
onerous. 


S. JFagadisa Aipar for Appellant. 
S. Rangaswami Ayyangar for Respondent. 


K. S. Appeal allowed. Leave to appeal refused. 
Subba Rao and Panchapakesa Ayyar, FJ. Maginlal Hiralal Gavai v. 
19th July, 1950. Puspa Ben J. Patel. 


Appeals Nos. 678 and 799 of 1947. 
-Tort—Negligencs—Ownsr and bo ae of cinema premises—Liability to persons 
attending show injured by collapse of Basis of. 
. Where persons entering a cinema after purchasing tickets are injured by the 
«gollapse of a wall the person running the cinema is liable for damages as occupier 
of the premises on the basis that the persons entering the cinema were invitees. 
The duty of the occupier of the premises on which the invitee comes, is to take 
reasonable care that the premises are safe, and to prevent injury to the invitee 
from unusual dangers which are more or less hidden, of whose existence the occupier 
is aware or ought to be aware or, in other words, to have his premises reasonably. 
safe for the use that is to be made of them. °° + ia í ee 
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The Advocate-General (K. Kwttikrishna Menon) and K. P. Raman Menon for 
Appellant. a2 te fy a ate 
- V. Ramaswam Aipar, K. Mesnakshisundaram and P. K. Narayanaswami for Respon- 


Kse tS Eon ; Apat domed. 
Subba Rao and Panchapakesa Ayyar, 77. State of Madras v. Maharaja of 
. and August, 1950. Pithapuram. 


a Appeals No. 120 of 1947+ 
Alluvion and diluvion—Lankas in Godavari river—‘ Ownership ”—Bed of river—If- 
vested in Government or adjoining owner—Tasts. | i ' i 

The bed of a navigable river in any part of India, whether tidal or not, is 
vested in the Government unless it has been Cana to private individuals. To 
create a title in ‘the Government the river should be navigable at that part ofit 
where the disputed plots are situated. ; : 

The ownership of the bed of the river would depend upon its character at the- 
time of the grant of adjacent land to the individual claiming it. : 

- A river in India is not navigable in the legal sense, unless it is navigable 
throughout the year. 

Facilities for passage of large river crafts which may not be capable of rising 
to the dignity of ships seem to be generally considered sufficient to call a river afford- 
ing such facilities a “ navigable ” river. 

[The part of the river Godavari-Vynathayna on the western side of the village 
Patha Gannavaram must have been (on the evidence) a navigable river at the 
time of the grant to the Zamindar and accordingly the river bed belonged to the 
Government. The suit lankas were found to be lateral accretions to the main land. 
and therefore the Zamindar was entitled to them.] 


The Government Pleader (P. Satyanarayana Raju) for Appellant. 
A. Sundaram Atyar, K. V. Rangachari and Ch. Ramakrishna Rao for Respondents.. 


K. S. —— Appeal dismissed. 
Subba Rao and Panchapakesa Ayyar, FF. Vecraraghavalu v. Government 
grd August, 1950. Metcalfe Hostel.. 


Appeals Nos. 588 of 1946 and 345 of 1947. 

Desd-—Construction—Creation of trust in presenti— Tast. 

„A document provided tater alia as follows :—“ I intend to give as gift the said. 
properties, which are worth Rs. 4,000 for carrying on boarding (arrangements) 
of poor Hindu boys, who are residing in, the said hostel, and who are reading in 
the F.A. and the B.A. classes, without distinction of caste, and have decided to 
carry out the arrangements subject to the conditions mentioned hereafter.” 

` Held, there is a sufficient declaration of trust intended to be created by the- 
executant of the deed. The document created a present trust and subsequent 
settlement of portions of the properties covered by the deed on others could not. 
confer any rights on them. 
c P. Satyanarayana Raju and E. Venkatesam for Appellants. 
` N. Bapi Raju, V. Parthasarathi and-G. Chandrasekhara Sastri for Respondents. 


K: S. — | . Appeals dismissed. 
Balakrishna Atyar, F. > Hameed v. Mathukondal. 
-grd August, 1950. - C. R. P. No. 2089 of 19499 


Civil Procedure Code (V of 1908), Order 9, rule 4—Order dismissing a suit for default 
set aside ‘and a day appointed of bracestine with the suii—Notice of fresh date of hearing— 
Defendant tf entitled’ io be given. ° 

=. "When ah application for restoration of a suit (dismissed for default) is contested: 
the defendant Pil bë present in person or through his Advocate ‘and no notice 
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of the day appointed for proceeding with the suit Will have`to be given, becausé! 
that date would be announced in Court. But to contend that the defendant ‘ia’ 
not entitled to notice in those cases when he is absent merely becausé he’ did not 
oppose the application for restitution of the suit would be to-penalise a person 
te does not want to be contankerous. In such circumstances notice shoyld be 
given. : - -o 


` 


. ` U Somasundaram for Petitioner. re i a ode A 
R. Kesava Aiponger for Respondent. f 
KS. - "————— . 8 Petition dismissed. 
Viswanatha Sastri and Balakrishna Ayyar, F}. Venkama Naidu v. Syed Vilija- 
4th August, 1950. A - Chisty. 
Z Appeal No. 58 of 1947.. 
Specific Relief Act g of 1877); Section 41—Dtscretion of Court setting asids a sale” 
deed by ths guardian of a minor to order compensation to be paid. 


The language of section 41 of the Specific Relief Act is very wide and gives! 
a large discretion to the Court to make an order for compensation if the ends of 
justice require such compensation to be awarded where the Court adjudges that a‘ 
deed is void. The Court has power to award compensation to the alienee if it 
considers it just and equitable to do so in the circumstances of the case. . 

Where.at the instance of a quondam Mahomedan minor a sale by his mother ` 
as guardian is set aside and the minor has benefited by the sale, it is proper to direct 
him to pay compensation before the cancellation of the sale deed. 


C. A. Vaidyalingam, P. Ramachandra Reddi and K. Ramachandra Rao for Appellants, 
B. Pocker for Respondents. À 


T. Venkatadri, Court-guardian for 6th Respondent. 


(3 


K.S. à ; Decree varied. 

3 

Raghava Rao, F. ` Subramaniam Chettiar v. Srinivasa Ayyar. , 
4th August, 1950. C. R. P. No. 105 of 1947. 


Civil Procedure Code (V of 1908), section 44—Decres passed by Munsifs’ Courts in 
Travancore State—Transfer'to Presidency Small Cause Court, Madras, for execution— Furis—. 
diction of Small Cause Court to execute. 

Section 44, Civil Procedure Code, is not one of the sections included in section 8, 
Civil Procedure Code, nor has section 44, Civil Procedure Code, been made 
applicable to the Presidency Small Cause Court. As section 44 empowering 
British Indian Courts to execute. the decree of notified Indian States has not been 
made applicable to the Presidency Small Cause Court that Court has no juris- 
diction to execute a decree by `a Munsif’s Court in Travancore and: 
transferred to the Presidency Small Cause Court for execution. 33 M.L.J. 532 ` 
obiter not followed. : : 

Quers :—If decree in question is not a foreign judgment under the present 
Constitution. . 

- No question of the interpretation of the Constitution arises at present and 
leave for appeal to the Supreme Court must be refused. 


- N. Sivaramakrishna Aiyar and V. S. Mayileremperumal for Petitioner. . i 
`. M. S. Varadacharya for Respondent. l 
© KS... —— i Petition dismssed. `. 
Bashesr Ahmed Sayeed, F. - Vuddandam v. Venkatakameswara Rao. 
gth August, 1950. f C. R. P. No. 1732 of 1948. 


Sale of land—Seller noi in a position to give vacant possession —Buyer’s ‘right to rescind. s 
If the buyer has legitimate expectation of vacant possession and if such posses- . 


sion is not forthcoming then the buyer is entitled to rescind the contract. A buyer . 
who can prove that a seller is disabled from performing his promise in its entirety, 
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is justified in putting an end to that contract. He can rescind the contract and 
claim the advance that has been paid. 


V. Rangachari for Petitioner. 
B. V. Ramanarasu for Respondent. 


KS. — Petition allowed. 
Govinda Menon and Bashesr Ahmed Sayeed, JF. | Ramaswami Chetty v. Venkatarama 
10th August, 1950. Reddi. 


A. A. O. No. 64 of 1948. 

Executing Court—If can fix rate of interest where decres sought to be executed directs 
payment of interest but does not stipulate any rate of interest—Procedure to be adopted by 
docres-holder. 

If a decree directs the payment of interest but does not stipulate the rate of 
interest payable it is not open to the executing court to fix any reasonable rate of 
interest and direct the payment of that interest to the decree-holder. The non- 
fixation of the rate of interest should be deemed to have been a mistake committed 
by the officer who was responsible for the drafting of the decree and it is open to the 
transferee decree-holder to apply to the Court which passed the decree to have 
that decree amended and brought into conformity with the intention as gatherable 
from the passing of the final decree and if the Court amends the decree by allowing 
a reasonable rate of interest it is open to the assignee decree-holder to execute 
the same against the charged properties. f 

S. A. Seshadri Asyangar for Appellant. 

C. A. Vaidyalingam and K. Ramachandra Rao for Respondent. 


. KS. =m Appeal allowed. 

Subba Rao and Panchapakesa Ayyar, FF. Venkataswami, Jn re. 

10th August, 1950. C. M. P. Nos. 4278 and 4279 of 1950. 

Court-Fees Act (VII of 1870), Article 5—Application for review of decr tion 

of 89 days for making—Tims when Court is closed if to bs excluded—Section 14—Delay in 

making application dus to acadent of Court being closed on last day of period allowed and not 
dus to laches—Right to certificate under section 14. 

In computing the period of 89 days from the date of decree, within which an 

application for review of judgment may be presented on payment of half the fee 

yable on the plaint or memorandum of appeal, the time during which the 
Gaunt is closed for vacation cannot be excluded. Where the 89th day happened 
to be a Sunday it cannot be contended that Article 5 applied where the application 
for review was filed on the next day. 

As however the applicant cannot be said to be guilty of laches in.not being 
able to comply with Article 5 of the Court-Fees Act a certificate can be issued to 
the petitioner under section 14 of the Court-Fees Act, enabling him to obtain refund 
of half of the full court-fee paid by him under Article 4 of the Court-Fees Act. 

T. Lakshmiak and K. Srinioasamurthi for Appellant. 

- Respondent not represented. 


K.S. Certificate directed to be issued . 
Rajamannar, C.J. and Viswanatha Sastri, F. Seshadri v. Ramaswami Pillai, 
11th August, 1950. C. M. P. No. 3442 of 1950. 


Madras Buildings (Lease and Rent Control) Act (XV of 1946), section 7 (1)—Scope— 
Liter by lesses to his lessor drawing attention to decres for eviction obtained by owner of the 
site against the lessor and calling upon him to make good defect in title—If attracts section 7 (1), 
Proviso (2) of the Act. 

R who had constructed a cinema theatre on certain sites belonging to a Devas- 
thanam entered into an agreement with S, under which R agreed to lease out the 
premises to S for a period of 15 years in the first instance and to extend the lease 
for a further period of 10 years at the option of S. It was specifically provided 
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in the agreement that a formal lease deed would be executed between the parties 
subsequently. Some time after execution of this agreement R passed a letter to 
S in which he admitted that the land on which the theatre stood belonged to a’ 
Devasthanam and held himself responsible for getting the necessary permission 
from the Devasthanam to be in possession of the site for the period of 15 years 
covered by the agreement and agreed to indemnify S in case he failed eo obie 
such permission and S was thereby prevented from using the building for the purpose 
for which it was leased. S subsequently came to know that the Devasthanam 
had obtained a decree for eviction against R. S therefore wrote to R calling upon 
him to make good ihe defects in the title and to satisfy him that R had a clear and 
complete title for the full period of 15 years and intimated that on satisfaction 
being given regarding title the lease deed will have to be executed. R did not 
reply to this letter but applied for eviction under Madras Act XV of 1946. 

Held: The denial of title to grant an effective lease in such circumstances 
cannot be said to be not bona fide. The case fell within the second proviso to 
section 7 (1) of Act XV of 1946. d 

The petitioner in person. 

K. S. Sankara Aiyar and V. Sundaresan for 1st Respondent. 


K.S. —— Ordsr quashed. 
Rajamannar, C.F. and Viswanatha Sastri, J. Mohamad Ibrahim v. Askira Mohideen. 
11th August, 1950. C. M. P. No. 9587 of 1949. 


Certiorari— Writ of—Finding by appellate tribunal under Madras Buildings (Lease and 
Rent Control) Act that two cheques issusd by tenant for rent were issued on the respective dates 
and that there was no dsfault—Grave suspicion as to the case of tenant—Cannot be said to be 
any error of law apparent on the face of the order of the appellate tribunal to justify interference. 

Though the Rent Controller found that two cheques for rent of two months 
were drawn on the same day in March and that therefore there was default, the 
appellate tribunal held that there was no default on the part of the tenant because 
he found that the two cheques were really sent on different days in different months 
in ra of the rent for the respective months. In a petition to quash the order 
of the appellate tribunal, 

Held : Though there may be grave suspicion as to the case of the tenant and 
though the High Court might have been inclined to adopt the finding of the Rent 
Controller, on an application for the writ of certiorari it cannot be said that there is 
any error of law apparent on the face of the order of the appellate tribunal to warrant 
interference by issue of writ of certiorari. . 

S. K. Gajendram Naidu and I. A. Salam for Petitioner. 

M. A. Ghatala for 1st Respondent. 


K.S. rae Application dismissed- 
Panchapakesa Ayyar and Basheer Ahmed Sayeed, FJ. Paddayya, Jn re. 
11éh August, 1950. Cr. M. P. No. 1702 of 1950. 


Constitution of India (1950), Article 134 (1) (c)—Certificate of fitness for appeal to 
Supreme Court ın a criminal case—Considsrations for grant of. 

As no conditions under Article 134 (1) (c) of the Constitution have been framed 
by the Madras High Court or provisions made by the Supreme Court under Article 
145, clause (1) regarding grant of certificate of fitness fcr appeal to the Supreme 
Court in criminal matters, and as no ruling of the Supreme Court interpreting 
Article 134 (1) (c) has been reported so far, a petition for grant of such certificate 
must be decided on merits on the facts. The same interpretation of “‘is certryied to be 
at ier Ud appeal to His Majesty in Council” will apply to the words in Article 134 (1) 
also. The provision is intended to meet special cases of great public or private 
importance. It is of the utmost importance that a certificate should show clearly 
upon what ground it is based. A case in which no legal principle is involved and e 
in which there are concurrent findings of fact does not warrant the grant of a 
ceitificate that it is a £t case for appeal. The Supreme Court which has taken 
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the place of the Federal Court now will interfere only where it is shown that injustice 
.of a serious and substantial character has occurred. 


As none of the conditions existed in the present case certificate cannot be 
granted, 


(1950) S.C.J. 51 (F.C.), applied. 
K. S. Fayarama Aiyar and K. Kannia for Petitioner. 


. K.S. —— Petition dismissed. 
Rajamannar, C.J. and Viswanatha Sastri, F. Ebrahim Sahib v. Regional Trans- 
18th August, 1950. port Authority, Tanjore. 


C. M. P. Nos. 2963 and 3365 of 1950. 

Motor Vehicles Act (IV of 1939), section 76—Resolution of Regional Transport 

Authority declaring a bus stand unsuitable and approving of a new bus stand—Validtty— 
Absence of notice to person affected, namely, the person conducting old bus Stand—E ffact. 
‘ The Regional Transport Authority, Tanjore, by its resolution declared a site 
where a private bus stand was conducted by the petitionér unsuitable for use 
as a bus stand and that that bus stand shall cease to be an approved stopping 
place and approved a new bus stand constructed: by the Municipality. The 
resolution was passed without notice to the petitioner. In an application to 
quash. the resolution, ; 

Held: It is firmly established that any order passed against a person, that 
is to say, to his detriment, by any quasi judicial body contravenes the canons 
of natural justice if it was passed without notice to him. 

. Section 76 of the Motor Vehicles Act has no application to the resolution 
‘and confers no power to pass the resolution. 

Where starting places and terminii have been fixed in accordance with 
tule 27-D of the Motor Vehicles Rules, 1923 and the petitioner’s bus stand has 
been fixed as starting place for all the buses lying for hire between Tanjore and 
Pudukottai and between Tanjore and Devakottai it cannot be said that the 
repeal of the Motor Vehicles Act, 1914, by the Act of 1939, the rules including 
rule 27-D framed under the provisions of the earlier Act ceased to have any 
force and the order fixing the bus stand as starting place also ceased to be in 
force. It is a well-settled rule of interpretation of statutes that where an enact- 
ment is repealed and re-enacted with or without modifications, all things lawfully 
done under the repealed enactment shall continue to be in force under the 
corresponding provisions of the later enactment unless of course there is anythi 
in the later enactment repugnant thereto. (Sse section 18, Madras Gene 
Clauses Act.) It will be open to the Government to amend the rule and 
introduce a provision conferring on the appropriate authority the requisite 
power to alter from time to time the starting places and terminii. 

It is desirable to make plain by specifically providing for the alteration of 
starting places and terminii for valid reasons and after notice to the parties 
affected thereby. 

There appears to be no provisions in the Motor Vehicles Act or the Rules 
made thereunder, under which it is open to the Regional Transport Authority to 
pass an order declaring a particular bus stand, private or public, to be unsuitable 
for use as a bus stand. Once the Municipality chooses to grant a licence to any 
person to open or keep open a stand, it is doubtful if it is open ‘to the Regional 
‘Transport Authority acting under the Madras Motor Vehicles Act to declare 
that stand to be unsuitable, though the existence of a private cart stand or 
bus stand may not by itself prevent the Municipal Council from constructing or 
providing public Municipal stands ; but this has nothing to do with the Motor 
Vehicles Act. 

K. V. Ramachandra Atyar for Petitioner. 


The Advocate-General (K. Kuttikrishna Menon) for the Government Solicitor 
and State Counsel on behalf of Respondent. 


K.S. ——— Order quashed. 
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Balakrishna Aypar, F. Virabhadra Rao v. Sokalchand Chunnilal. 

4th August, 1950. C.R.P. No. 1521 of 1949, etc. 

Practico—Fudgmeni—Statement in, as to what happened in Court—Cannot be contro- 
verted by the parties—Reasons for ths rule. 

The rule that a statement in a judgment as to what happened in Court should 
not be allowed to be controverted is seen to rest on a number of salutary reasons. 
One is, that to depart from it and to allow such statements when they are deli- 
berately made in judgments to be challenged would be to draw the presiding 
officers of Courts into the controversy between the parties, a process which must 
inevitably and in the long run lead to embarrassment if not demoralisation all 
round. specially when the parties are rich and obstinate, vakils appearing for 
them would be subjected to a degree of pressure to swear to affidavits which is not 
to be encouraged. Confidence in the impartiality of the officers presiding in the 
Courts of justice is the very foundation of our judicial system and if such officers 
are dragged into the battle of allegations and counter-allegations that is appro- 
priate only to the role of litigants, their detachment and the confidence which 
such detachment inspires will be seriously impaired. 

The statements made by the judges should be accepted as final and conclusive, 
when there is any controversy between the parties. The remedy of the party 
will be to apply by way of review to the very same judge. [Case-law discussed]. 

D. Narasaraju and K. B. Krishnamurthi for Petitioner. 

M. S. Ramachandra Rao and M. Krishna Rao for Respondent. 


K.S. CRP. No. 1521 dismissed and C.R.P. No. 1619 

of 1949 allowed. 
Rajamannar, C.J. and Viswanatha Sastri, J. Ramanathaswami Gounder 
10th August, 1950. v. Palaniswami Gounder. 


Malicious prosecution—Suit for damages for—If can be based on the institution of 
procesdings undsr section 107, Criminal Procedure Code (V of 1898)—Gist of action. 

A suit for damages for malicious prosecution can be based on the institution 
of proceedings under section 107, Criminal Procedure Code, provided the necessary 
facts are established to sustain a claim for damages. (1947) 2 M.L.J. 27 (P.C.), 
relied on. 

The gist of the action is the malicious and unjustifiable institution of unsuccess- 
ful proceedings in a Court or before a judicial authority which have resulted in 
damages to the good name and reputation of a person or his person or property. 

T. K. Subramania Pillai and M. G. Shanmugam Pillai for Appellant. 

P. S. Kailasam for Respondent. 


K.S. Appeal dismissed. Cross objections allowed in part. 
Horwill, J. Governor-General-in-Council v. Krishna Shenoy. 
Toth August, 1950. C.R.P. No. 247 of 1948. 
Civil Procedure Code (V of 1908), Section 80—Notice—Requtrements of—Error in the 
ep etal sired Secretary of State—E ffect—Notice received by Governor-General and 


Railways Act (IX of 1890), Section 77—If applicable to case of non-delivery of consign- 


Where although the name of the Secretary of State was inadvertently given 
at the head of the notice, yet it was treated by the Governor-General-in-Council 
as notice to him and action was taken on the notice in the same way as if the notice 
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- had been addressed to-the Governor-General-in-Council, it is sufficient:cbmpliance 
“with the requirements of section 80, Civil Procedure Code, because the Goveraor- 
, General-in-Council was in fact given notice. It must be held that the notice was 


given to the Governor-General-in-Council notwithstanding an érror in the matter 
of designation. . oe 
(1946) 1 M.L.J.°267, distinguished. i 
‘Section 77 of the Railways Act requiring a formal claim to be made within 
six months of the despatch of goods relate only to compensation for loss, destruction 
or deterioration of goods and would not seem to apply in cases where there was for 
example a detention by the Railway. If the Railway wished to oppose a suit on 
the ground that the plaintiff had submitted his claim beyond six months of the 


- date of delivery of the goods for carriage by the Railway, it would be incumbent 


on them to show that plaintiff’s claim was beyond six months from the date ofentrust- 
ment of the goods and also that the goods had been lost or destroyed or deteri- 


-orated. Section 77 of the Railways Act does not apply to non-delivery when it 


is not known what happened to the goods. : 
S. S. Ramachandra Aiyar for Petitioner. 
T. A. Anantha Aiyar for Respondent. 


_ K.S. — Petition dismissed. 
Horwill, F. Ponnappa Chettiar v. Palaniappa. Nadar. 
11th August, 1950. C.R.P. No. 42 of 1949. 


Civil Procedure Codes (V of 1908), section 20—Furisdiction—Place where payment 


- has to be made of the net sale proceeds by an agent to his principal— Jurisdiction of Court of 


that place to try swit. 
The plaintiff in Madras issued instructions to his agent not to sell cotton seeds 
of the plaintiff in the defendant’s possession, because he found the prices in Erode 


‘ where the agent lived were falling while in Karur (in the adjoining district) it was 


rising. The plaintiff wanted the nt to get the Collector’s permit to transfer 
the seeds from Erode to Karur. e t failed to carry out the instructions 
and sold the seeds locally. The plaintiff claimed the loss sustained by the failure 
of the agent to carry out his instructions. In a suit filed in the Court of Small 


- Causes at Madras. 


y 


Held : The Court had jurisdiction as it was found that the payments had to 
be made to the plaintiff at Madras. It is now well settled that if payment has to 


. be made at a particular place, then that place has jurisdiction to try a suit filed 


for the enforcement of the contract or for damages for breach of the contract. 68 


` M.LJ. 504 (F.B.) and (1946) 2 M.LJ. #55) Felted on. I.L.R. 27 Mad. 355 which 
was 


ecided under the Code of 1882 may be no safe guide as to the present law 
which is somewhat wider than in the Code of 1882. 


G. R. Fagadisa Aiyar and M. Ramachandran for Petitioner. 
Ramanujam and Venkataseshayya for Respondents. 


KS. SS Petition dismissed. 
Panchapakesa Atyar, F. Satyanarayana o. Nagabushanam. 
11th August, 1950. AA.A.O. No. 24 of 1949. 


` Execution-—Irragular order entering up full satisfaction—Right of decres-holder to proceed 


afresh with the execution petition erronsously closed—Right of decres-holder to proceed in 


execution against ths legal representative of the surety leaving out the principal debtor and his 


. representatives. ` 


Where full satisfaction has been entered erroncously, it is a case in which the 


: Court inorder to prevent obvious injustice, ought to proceed afresh with the execu- 
_tiom’ petition after setting aside the irregular and -ill order entering full satis- 
~ faction: A subsequent execution petition filed by -the ‘injured decree-holder ‘is 
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‘only to be treated asa reminder to the Cofirt to revive that old execution petition 
noth eed and erroneously closed by it. Though such earlier petition was filed 
on the last day of 12 years’ limitation under section 48 of the Civil Procedure Code, 
there is nothing unjust or inequitable in reviving it, `  . oot 

Under the law, a decree-holder can proceed inst any one of the joint judg- 
ment-debtors he likes and a surety against whom E decree has been passed or his 
legal representative can be proceeded against without first p ing against 
the principal debtor, though the d 


It cannot be said that the decree-holder was not entitled to leave out a portion 
of the old relief prayed for when asking for a revival of the old execution petition. 


V. G. Krishnamoorthy for Appellant. | 
G. Venkatarama Sastri for Respondent. 


KS. Appeal dismissed. Leave to appeal refused. 
Panchapakesa Appar, 7. H. S. Vodayar v. The Vijaya Bank, Limited. 
14th August, 1950. G. R. P. No. 753 of 1949, etc. 


Civil Procedure Code (V of 1908), Sections 94 (e) and 151 and*Order 21, rule 58 (2)— 
Power of moffussil Court to order stay of sale in execution in another Court. : 


i Saree eau can under section 94 (e), Civil Procedure Code or Order ar; 

e 2) stay a sale in execution of a decree in a suit agai t a third ending 
the ERR of a suit filed under Order 21, rule 63, Civil Procedure Code: by a 
claimant to the properties brought to sale against the claim Order. 26 M.L.J. 
449, relied on. - 

Even if Order 21, rule 58 (2) and section 94 (¢), Civil Procedure Code, do not 
apply, the Court will have ample power under section 151, Civil Procedure Code, 
in such a case, to grant stay of execution or sale on terms calculated not to injure 
the interests of the decree-holders. Cale-law discussed. g i 

B. Pocker and A. Atchuthan Nambiar for Petitioner. 


S. Ramayya Nayak for Respondent. 


K.S. — Petition allowed. 
Balakrishna Ayyar, 7. State of H.E.H. The Nizam of Hyderabad v. Tarachand. 
16th August, 1950. C. R. P. No. 1255 of 1948, 


Limitation Act (IX of 1908), section 14—Time during which suit had been pending 
in District Court of Secunderabad —If can be excused when plaint returned by thot Court 
re-presented in the Court of the Subordinate Fudge of Vijayavada—Secundsrabad Court—If 
“ foreign Court oan i 

Railways—Consignment—Damage to consignor due to dslay in delivery—Risk- 
nots X—If absoloes Railway. PE i 

Section 2 (5) of the Code of Civil Procedure defines a “foreign Court” as 
a Court situated beyond the limits of British India, which has no authority in 
British India and is not established or continued by the Governor-General in Council 
In the notification, of the Government of India, No. 786-I-B., dated’ oth A ril, 
1913, the District Court at Secunderabad has been recognised as a Court hick 
has been established or continued by the Governor-General-in-Council. A.Court 
which has been established or continued by the Governor-General-in-Council 
s not a “foreign Court” within the definition of that term in the Code of Civil 
>rocedure. > . . ` - 
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6o I.A. 167: 64 M.LJ. 562 (P.C.) holds that the District Court of Secunderas 
bad is a foreign Court, apparently without considering either the definition of 
“foreign Court” or the notification of the Government of India of gth April, 
191g. Accordingly section 14 of the Limitation Act applies and the time during 
which a suit had been pending before the District Court of Secunderabad can be 
excused when the plaint is re-presented in the Court of the Subordinate Judge 
of Vijayavada on being returned by the Court of Secunderabad. 

Obiter-—The form Risk note X. absolves the Railway only from responsibility 
“ for any loss, destruction or deterioration of, or damage to, the said consignment 
from any cause whatever”. It does not, in terms, cover a case where damage is 
caused to the consignor by reason of any inordinate delay in the handling of goods. 

V. K. Ramanatha Iyer for Messrs. King and Partridge for Petitioner. 

Messrs. Brijlal Chowdri and A. P. Sundarachari for Respondent. 


K.S. — Petition dismissed. 
ayana Rao, f. Ramakrishnayya v. Krishnappa Nayanimgaru. 
18th August, 1950. S. A. No. 488 of 1947. 


Madras Impartible Estates Act (II of 1904), section 4—Decres debt against previous 
holder—How to be enforced against successor. 

It is necessary that a plaintiff who seeks to enforce a decree obtained 
against the previou» owner of an impartible estate on the ground that the 
decree is binding upon the successor, must establish, in an independent suit, 
that the debt was such as would bind the estate if it was incurred by the 
managing member of a joint Hindu family not being the father. 

(1950) 2 M.L.J. 247, relied on. 

M. S. Ramachandra Rao for Appellant. 

V. K. Thiruwenkatachari and G. Vasantha Pai for Respondent. 


K. S. Appeal allowed. Leaves to appeal refused. 
Govinda Menon, J. Savitri Bai Nagen Goud v. Gutti Thottappa. 
25th August, 1950. G. R. P. No. 671 of 1950. 


Madras Co-operative Socistiss Act (VI of 1932) Section 51--Applicabilaty—Suat for 
declaration that resolution of the managing body removing the plaintiff from presidentship 
AEA inting another as president was ultra vires and illegal—lf one “‘ touching 

iness ° of the socie uit if barred. 

Plaintiff sued for a declaration that the resolution of the managing body 
removing the plaintiff from the presidentship of a co-operative society and 
appointing the first defendant as president is i , unconstitutional and ultra vires 
the powers of the directors and consequently for a permanent injunction restraining 
the first defendant from R charge as president. The defence was that the suit 
is not maintainable in a Civil Court because the subject-matter of the suit is one 
of domestic concern relating to the business and management of the society and 
therefore the suit is barred under section 51 of the Co-operative Societies Act, as 
well as the bye-laws of the Society. I 

Held : The dispute in the present case being one relating to the dismissal of 
the plaintiff from the office of presidentship, it cannot be said that “it is a matter 
touching the business of the society”? and as such falls outside the scope of the 
jurisdiction of a Civil Court. [Case-law discussed]. 

B. V. Ramanarasu for Petitioner. 

A. Bhujanga Rao and D. R. Krishna Rao for Respondent. 


KS. —— Petition dismissed, 
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[Full Bench] ` "Muruga Mudaliar z, Subba Reddiag’: 
Rajamannar, C.F., Saipanarapana Ras, ' S. A No. 2048 of 19446- 
Panckapagesa Sastry ; 


3 


Fma pmposaL BY Ragkava Rao, F: 

17tk August, 1950. : 
. , Registration Act (XVI of 1908), section 49—Agreement of lease in writing but sn- 
ragistered— Admissibility in evidence to prove the agreement in suit for damages for its breach. 

Per Full Bench (Panchapagesa Sastry, J., dissenting).—An agreement of lease 
in’ writing required to be registered but unregistered may be used as evidence of 
the agreement in a suit for damages for its breach. [Case-law discussed]. ' 

[In consequence of the view of thé majority of the Full Bench , Raghava Rad, F., 
before whom the a came on again for final disposal on 17th August, 1950, 
remanded the suit for disposal on the merits.]. ‘ 

T. L. Venkatarama Aiyar for Appellant. 


K. Bkaskyam, M. S. Venkatarama Ayyar and L. A. Gopalakrishna Ayyar for 
Respondent. i 
KS. 


— Suit remanded. 
Panchapakesa Ayyar, J. Lakshmi Narayanamurthi v. Sait 
18th August, 1950. Purnamchand Chatraban. 


A. A. A. O. Nos. 15t and 153 of 1948. 


Civil Procedure Code (V of 1908), section 48—Receiver of judgment-debtor’s property 
Lif cau bs a bs etd Wie Ga a ee t 
the passing of the decree. f 

A receiver of the judgment-debtor can be brought on record in an execution 
a ieee eee of the decree. A 
receiver is only the representative of the judgment-debtor. He does not become 
the owner; but, in order to effectively get at the properties without any danger 
of the right to do so being challenged, the receiver also is made a party. Thé 
fact that the receiver was operating even when the execution petition was filed 
and that the decree-holder could have found this out with diligence will only be a 
circumstance for saddling him with costs when allowing the amendment, and 
will not be a circumstance converting the amendment asked for into a fundamental 
one or justifying the refusal of such amendment. Of course, if any new pro 
with the receiver, though belonging to the judgment-debtor is sought to be Potnded, 
by an amendment pra for after twelve years of the passing of the decree, that 
amendment will be to that extent. . 

V. Parthasarathi for Appellant. 

D. Narasaraju for Respondent. 


K.S. Appeals dismissed. Leave to appeal refused. 
Panchapagesa Sastry, F. Sri Simhasanada Sri Guru Kadapayya Wadiyar 
gist August, 1950. i 


2. ee 
. S. A. No. 2338 ie. 

Practics—Order for deposit of fae for commissioner to value certain aphernalia— 
Failure o MAG io thd ei pana ie ce 1 sal of ak arai 
arway — Propriety. 

Where the Court orders a plaintiff to deposit the fee for a commissioner to value 
Sister to G6 ta eerie Sh eee oe o larti of sight of the 
PS ee ernalia and retinue) and the plaintiffs 
could not pay on ground of ty to raise the money, Court should not 
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straightaway dismiss the suit. - The, Court might very well take evidence before it 
orally and. decide -the question. It cannot be-said that the Court han other. 
alternative ‘except to dismiss the suit. : : 


V. S..Narasimkachari for Appellant. 
K. Umamaheswaram for Respondent. 


KS. Appeal allowed. Leave to appeal refused. 


j r a Sastry, F. Venkatachellamma v. 
gust, 1950. S. A. No. 1501 i vel 


. no lade Law—Dancing girls—Suctsssion to property of—Rules—Adoption of daughter 
tp. dancing girl—E fect. 
. -Thẹ law of succession to dancing girl’s properties must ordinarily be the 
Hindu Law relating to Stridhanam property of a woman or principles pe 
to the same. ‘If adoption of a daughter:to a dancing girl also is 
permitted I BOA tar E E De at the natai kaly 
to: the adoptive famil and she would have the game position as if she had been 
born in the latter. ‘the principle applies to adoption by dancing girls also. On 
the death of the adopted woman, the adoptive mother’s brctier’s grandson is 
entitled to inherit in preference to her natural brother’s daughter. [Case-law 
discussed]. 
- F. F. Staats Rao for Appellant. 
Che Ramakrishna Rao for Respondent. f 
O ES l Appeal allowed. Leave to appeal granted. 
‘Chandra Rei, J- - Hañ Rowjee Gore Sastri o. The Malabar District Board. 
wir ‘August, 1950. ` C. R. P. No. 1586 of 1948. 
Madras Buildings (Lease and Rent Control) Act (XV of 1946), section 4—Order 
fait teni—Date from which takes effect. 
The order of th Rent Controller ‘takes effect from the date on which the appli; 
cation for fixing such rent was presented. The jurisdiction of the Rent Controller 
d the appellate authority being only to declare the fair rent in respect of a particular 
, the landlord could claim rent from a date to which he is entitled to under 
the Act, that is, from the date of his filing the applets and not merely from 
ithe date of the order varying the rent. 


K. P. Ramakrishna Aiyar. for Petitioner. 
The Advocate-General (K. Kutttkrishna Menon) for Respondent. 
K.S. — Decres modified. 


D 


'Somasundaram, F. - Joseph Pais, In re. 
29ih August, 1950. Cr. R. C. No. 649 of 1949. 


Criminal Procedure Code (V of 1898), section 257—Scope—Accused if entitled to have 
his witnesses summoned at Courts expense—Dis rinan “of Gout ve: ender the balta of the 
witnesses to be deposited. à 

There is no right conferred upon an accused person to have his witnesses 
summoned at Courts expense. The Court has a discretion under section 257 (2) 
of the Code of Criminal Procedure to call upon the accused to deposit the batta 
of the witnesses whom, he wants to be summoned. Where the accused did not 
deposit the expenses for summons as ordered, and the witnesses are not summoned 
it cannot be said that the conviction of the accused is vitiated by any irregularity 
or illegality in not summoning the witnesses. 


(1948) 2 M.L.J. 37 (F.C.), distinguished. 
mm ‘M. Santosk for Petitioner. 


a AS. S-oqkaminathan ene Public ee on behalf of the State. 
“a . KS” 2). TTS 22... . 1 Petition dismissed. 
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Govinda Menon and Bashesr Ahmed Sayeed, FF. Balasundara' Pavalar, -JA rgy 
: . goth August, 1950: -` - Cr. M; P..No. 1695 af 1950; 
Bail—Second application for, pending an appeal when earlier “application has. been 
dismissed— Maintainability. : se Tc ge FeSG hy 
Even during the pendency of an appeal, different conditions and circumstances 
may arise which may necessitate or justify the granting of bail even’ tho an 
alie application for bail has been denad, The proper way of:looking' at the 
maintainability or otherwise of a second application for bail pending an, appeal 
is to consider it in the same way as a second application for stay of execution of a 
decree pending an appeal. There is no provision in the Code of Civil Procedute, 
which prohibits the filing of successive applications for stay or for.successive jater- 
locutory applications pending a suit. Soa 11 and the general principles of 
res judicata do not apply to such applications, But Courts are very reluctant, if 
not loath, to grant the same relief when once the same has been rejecied’on an 
earlier occasion. í Bee Sea a 


V. V. Srinisdsa Ayyangar, P. S. Sarangopani Ayyangar and V. R. Verugopalan for 
Petitioner. 


The Assistant Public Prosecutor (A. S. Sivakaminathan) on behalf of the State., : 


— KS. o ——— Patitioner' released on bait 
. ta OF eh e'a 

Panchapagesa Sastri, J. Mastapha Maracair,. In re 
gist August, 1950: Cr. R.C. No: 1139 of 1949) 
(Cr. R. P, No. rogd of os 


Evidence Act (I of 1872), sections 3 and 30—Confession of co-accused—lf sufficient 
Benca ar ban SE ; E UTAN as 
In a prosecution of the crew and passengers of a boat along with M the'own 
of the boat and ¥ a broker for an offence under section 30-A (4) of the Emigration 
‘Act (VII of 1922), for atlempung to leave India without a permit, , statements 
taken from the tindal or master and also the passengers showed that M was the 
owner of the boat and Æ was a broker both of whom arranged for the trip‘and that 
M was present, when ihe pzss:ngers left the shore in the boat. All the accused 
were jolly tried and the crew and passengers admitted the guilt while Mf and 
K pleaded not guilty. The lower Courts convicted M and’ K mamly on ‘the 
statements made by the passengers and the tindal. On revision, 


Held, though the confession of a co-accused can be taken into consideration, 
it is evidence of a very week type and it is not strictly evidence under section 3° of 
the Evidence Act. The mere tact that the ownership of the boat was.admitted is 
not sufficient and the convictions of M and Ķ ought to be set aside. . 


(1949) 2 M.L.J. 194 (197) (P.C.), relied on. 
K. S. Desikan and K. Raman for Petitioners. a a 
The Public Prosecutor (V. T. Rangaswami Aiyangar) on behalf of.the State. 


$ i 


wa 


K.S. = Conóictions set aside. 
Govinda Menon and Bashesr Almed Sayeed, FF. Balthu Souza, In re. 
; 5th: September, 1950. Cr. Appeal No. 295 of 1950. 


Criminal Procedure Code (V 3f 1898), sections 164 and 288—Wiinass resiling in Sessions 
Court from statements by them under section 164, and the evidence in committal Court—Earlier 
statements and evidence marked as substantial evidence under section 288-—Conviction on— 
Sustainability. i 

Where the evidence of eye witnesses before the Committal Court who speak 
not of any confession but what exactly they saw at the time when the crime was 
committed is resiled from and. marked as substantial evidence under section 288 
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of the Criminal Procedure Code, it cannot be said that such evidence cannot be 
acted upon. Where such evidence goes to bring home the guilt to the accused 
a conviction on such evidence is sustainable. 

(1949) 1 M.L.J. 228, distinguished. 

H.’ Praphakara Rao Amicos Curr for Accused. 

‘The Assistant Public Prosecutor (A. S. Sivakaminathan)-on behalf of the State. - 


K.S. — Appeal dismissed. 
Somasundaram, F. Scetharamayya, Jn re. 
5th September, 1950. Cri. R. C. No. 432 of 1950. 


(Case Referred No. 21 of 1950). 


_ Criminal trial—Sentence of fine imposed by appellate Couri—Amounts to enhancement— 

Fine, if can be confirmed by the 5 murt inder section 439 (3) of the Criminal Procedere 

Code (V of 1898) without issuing a notice to the accused to show cause why the sentence should 
be oh i . 


A sentence of fine Re Dy the a te Court amounts to an enhancement. 
Ramulu v. Emperor, 1936 M.W.N. (Crl) 242 and Thirumal Raju v. or, 1947 
M.W.N. (Crl.) 82. But it is doubtful if the Court can co the acting 
under section 439 (3) of the Code of Criminal Procedure without issuing notice 
to the accused to show cause why the sentence should not be enhanced. Where 
the accused-is asked to show cause why retrial should not be ordered, the fine 
imposed by the appellate Court which amounts to an enhancement of the sentence 
cannot be confirmed by the High Court without notice to show cause why the 
sentence’ should not be enhanced. 


D. P. Narayana Rao for Accused. 


‘ _ Padmini Raghavan for the Public Prosecutor V. T. Rangaswami Aipangar) on 
behalf of the State. i ; 


K.S. —— Rgferencs accepted with modifications. 
' Somasundaram, F. Eravadu, In re. 
Gtk September, 1950. Cr. R. C. No. 481 of 1950. 


(Case Referred No. 22 of 1950). 


Criminal Procedure Code (V of 1898), section 4398—Reference under—Compatency 
when appeal could have been by ths State. 


Where the jomt ny ga has no power to acquit but acquits, under rule 263 
of the CHiminal Rules of Practice, the District Magistrate, if he is of the opinion 
that the order of acquittal is wrong, must request the Government to prefer an 
appeal under section 417 of the Criminal Procedure Code and not report the case 
to the High Court for orders under section 438, Criminal Procedure Code. Further 
under section 439 (5),: Criminal Procedure Code, where an appeal lies and no 
appeal is brought proceedings by way of revision shall not be entertained at the 


instance of the party who could have appealed. In such a case, a reference is not 
competent. ` 


The Public Prosecutor (V. T. Rangaswami Aiyangar) with Padmini Raghavan on 
behalf of the State. i Rag 


Accused not appearing in person or by Advocate. 
K.S. Reference not accepted. 
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Horwill, F. Krishna Pillai v. Ranganatha Pillai. 
17th August, 1950. C.R.P. No. 628 of 1948. 
Pyke teas reporting no instructions—Effect on vakalath—Ex parte decree— 


Application to set aside—Old vakalath—If can be acted on. 

When a vakil reports no instructions it means that he withdraws his vakalath 
and where an ex parts decree has been passed, that vakalath will not be a proper 
vakalath in an application by the vakil to set aside the ex parte order. 

7M.LJ. 398 : I.L.R. 47 Mad. 819, relied on; 47 Bom. 11 and I.L.R. 
(1944 All. 592, distinguished. —, 
. S. Ramachandran for Petitioner. 
N. K. Mokanarangam Pillai and M. V. Gopalaraitnam for Respondent. 


K. 8. — Petition dismissed- 
Raghava Rao, F. - Venkatasubbayya v. Bapadu. 
24th August, 1950. S. A. No. 640 of 1947. 


Arbitration Act (X of 1940), section 32—Scope and effect—Defendant in a suit relying 
on an award as bar to the suit—Defendant not taking steps to file the award and make it a 
dscree—E ffect. 

Where the defendant who is relying upon an award as a bar to the plaintiff’s 
suit, did not take steps to have it filed and dealt with under the appropriate provi- 
sions of the Arbitration Act, it is not competent to him to rely upon it in answer 
to the action. 

K. Krishnamurthi and G. Suryanarayana for Appellant. 

B. V. Ramanarasu for Respondents. 


K. S. Appeal dismissed. Leave to appeal refused. 
Panchapagesa Sastry, F. Narasimham v. Atchayya. 
24th August, 1950. S. A. No. 1729 of 1947. 


Transfer of Property Act (IV of 1882), section 111 (g)—Principle of requiring notice 
in writing to be given of intention to determins leass—Applicability to agricultural leases. 

Asa rule of justice, equity and good conscience, the principle of the new section, 
section 111 (g) of the Transfer of Property Act wring a notice in writing to 
be given of an intention to determine the lease, should also be applicable to agri- 
cultural leases. (1941) 2 M.L.J. 229. (Umma Pulavar v. Dawood Rowther), followed. 

If no such notice was given a suit for possession should be dismissed. 

K. Bhimasankaran for Appellant. 

C. V. Dtkeshttulu for Respondents. 


K. S. Appeal dismissed. Leave to appeal granted. 
Balakrishna Ayyar, J. Govindaraju Mudaliar v. North Vellore 
30th August, 1950. f Thottapalayam Town Co-operative Bank. 


C. R. P. No. 1869 of 1949. 

Court-Fess Act (VII of 1870), section 7-iv-A—Suit for declaration that a sals in execution 

2 a Co-operative Society was void—Cancsllation of sale certificate—lf to be valued for Court- 
68. 


A sale certificate in a sale in execution of an award by a Co-operative Society 
is not a document of title securing property which a plaintiff suing to have the sale. 
declared ‘void, was bound to sue to set aside. 

G. R. Fagadisa Atyar for Petitioner. 

T. C. Venkatarama Atyar for Respondent. 


K. S. —— Petition dismissed. 
Govinda Menon, F. Patinhare Edora Tholanchutha v. 
Isi September, 1950. Pannchikkoo] Kunhammedkutty. 


C. R. P. No. 745 of 1949. 

„Malabar Tenancy Act (XIV of 1930), sections 28 and 32—Scope and effect—Tenant 

holding over filing lication for fixing the fair rent under sections 11 and 12 of the Act after 

a suit for recovery of arrears of rent had been filed—Order fixing fair rent if applicable to the 
arrears of rent. 
NRO 
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The tenant will be entitled to pay the “ fair rent ” only after the date on which 
it is fixed by the Court on his Applic aon under sections 11 and 12 of the Malabar 
Tenancy Act. That fixation again will relate back only to the date of the appli- 
cation and cannot reduce the arrears of rent already accrued due, by a subsequent 
declaration of the fair rent. The tenant cannot take advantage of the fixation 


of fair rent for any period anterior to the date of filing of his application for fixing 
the fair rent. . . 


C. S. Swaminathan for Petitioner. 
A. Achuthan Nambiar for respondent. 


K. S. : Petition dismissed: 
Chandra Reddy, F. Jaleel Sahib v. Seeniappa Ramaswami 
ast Sepismber, 1950. Mudaliar and Company. 


: C. R. P. No. 1542 of 1949. 

Civil Procedure Cods (V of 1908), Order 1, rule 10—Addttion of parties —If can be 
made in Insolvency Proceedings—Provincial Insolvency Act (V of 1920), sections 5 and 16— 
Effect. ; 

Resort cannot be had to the provisions of Order 1, rule 10, of the Civil Pro- 
cedure Code by virtue of the provisions of section 5 of the Provincial Insolvency 
Act by a creditor seeking to be added as a petitioner in an application by another 
creditor for adjudicating the debtor insolvent. Section 16 of the Provincial Insol- 
vency Act provides for substitution of a party as petitioning creditor and Order 1, 
tule 10, cannot apply. 49 Mad. 935, applied. 61 M.L.J.,;719 and 51 M.L.J. 60, 

listinguished. avec 


: Further Order 1, rule 10 of the Civil Procedure Code, cannot be invoked 
‘unless (1) either the name of any person who ought to have been joined originally 
was not added as a party or (2) where the presence of a party is absolutely necessary 
to enable the Court to come to an effective and complete adjudication of the question 
involved in the suit. There is no jurisdiction in a Court to add a p in any 
‘other case. 1929 Mad. 291, 1926 Mad. 836 and 1934 Nag. 228 and Mulla’s Civil 
Procedure e, 11th edition, page 517, referred to. i 

S. K. Ahmad Meeran for Petitioner. è 

S. Amudachari for Respondent. 


` 


K. S. l a g Petition allowed. , 
Somasundaram, F. , ~ “Somasundara Kurayur and others, In re. 
2oth September, 1950. Cr. M. P. No. 1985 of 1950. 


Criminal Procedure Code (V of- 1898), section 526, clause Discretion to refuse 
adjournment—Limits— Wrong files. : = I - o 
, Under section 526 (9) of the Criminal Procedure Code the Sessions Judge has 
no doubt a discretion to refuse an adjournment if he is of opinion that the person 
ee ing his intention of making an application for transfer under that section 
has had a reasonable opportunity of making such an application and has failed 
without sufficient cause to take advantage of it.© But where the grounds on which 
the application was filed arose during the trial and in the course of the examina- 
tion of witnesses, it cannot be said that an application for transfer could have been 
made earlier. An order refusi adjournment in such circumstances is clearly 
wrong. The error is not curable by the provisions of section 537, Criminal 
Procedure Code, especially where the accused contests the legality of the order 
even before the conclusion of the trial. z 

M. Ranganatha Sastri for Petitioners. Sus 

The Public Prosecutor (V. T. Rangaswami Ayyangar) on behalf of the State.. - 

K. 8. i . e _ Petition dismissed with directions, 


v 
_ 
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Govinda Menon and Basheer Ahmed Sayeed, F]. Krishna Goundan v. Kalyana- 
- 29ih August, 1950. sundara Goundar. 
A. A. O. No. go of 1948. 

Companies Act (VII of 1913), section 202—Appeal against order of District Court 
in winding up proceedings—Locus standi of person not co nominee party to file—Applica- 
tion for misfeasance agatnst directors—Limitation. ` 

Though a person has not been a party to a petition by the Official Liquidator 
in the trial Court against directors and officers of the company (for recovery of 
various items of amounts lost by the misfeasance or nonfeasance) it is an unques- 
tionable fact that he has been the party at whose instance the compulsory winding 
up order itself has been made and the Official Liquidator has come on the scene, 
it must be held that the petitioning creditor is a party to the winding up 
pro i and so entitled to file the appeal especially where he was 
a shareholder of the company. As such shareholder and as s piriy to the 
winding up porn at an earlier stage, it.cannot be denied that he is a 
party interested in the winding up of the OS As shareholder ‘the 
petitioner is an aggrieved person in that the order of the District Judge affects his 
interests in the company. As a shareholder and as an ieved person he has a 
right of appeal against the order of the District Juize wk affects him. The 
language of section 202 of the Companies Act is very wide in its scope and though 
the section does not set out in specific terms as to who is the party that TER 
right of appeal, it will be only reasonable and in the interest of the promotion of 
justice to hold that any person who is interested, or any person aggrieved by a 
final order made by the trial Court apart from any interlocutory or formal order, 
should be entitled to prefer an ap under section 202 of the Companies Act. 
The latter part of that section does not attract to itself all the essential requirements 
of section 104 and Order XLIII of the Civil Procedure Code’ except the formalities 
regulating an appeal. Otherwise than in cases where the Official Liquidator is 
recalcitrant ef obstinate in refusing to take up any order against him on appeal, 
the rights and interests of persons whc are aol sales pace sao ah eas 
wa ein serious jeopardy and they will be left with no remedy against any 
order passed affecting them cither as creditors or shareholders or contributors. 
` An application for misfeasance against directors by a liquidator filed ‘within 
three years from the date of appointment as Official Liquidator must be considered 
to be in time-and in accordance with section 235 (1) of the Companies Act. 

K. V. Remaseshan for Appellants. 

M. Krishna Bharathi for Respondents. 


K. S. — Appeal allowed. 
Govinda Menon and Venkateswara Rao v. Chief Secre to the 
Basheer Ahmed Sayæd, FF. Government of ; 
qth September, 1950. Crl. M. P. No. 1294 of 1950. 
Preventive Detention Act (IV of 1950)—Detenu under—Rules applicable to class I 
prisoners made applicable to security prisoners—If makes preventive detention punitive—Rights 


puntoe—. 
of dstenu to have books and pertodicals—Ltmits—Constitution of India (1950), Articles 14, 
22 and 25—Scope. 

The mere fact that, while describing the privileges that the security prisoners 
should be entitled to, a reference is made to the privileges enjoyed class I 
prisoners, does not and cannot relegate the security prisoners to the position of class I 
prisoners. It does not make their detention punitive. Instead of elaborately 
copying down all the privil that are enjoyed by class I prisoners under the 
Jail Manual and stating that the detenu will be entitled to those privileges, for the 
sake of convenience and brievity, rule 12 of the Security Prisoners Rules, 1950 
(which governs the privileges given to the security prisoners in the shape of boo 
newspapers, etc.) states that security prisoners be allowed the same facilities 
as those enjoyed by class I poe in addition to some of the privileges enumerated. 
in the said rules. It will be impossible to hold that the extension of the privileges 
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enjoyed by class I prisoners to the security prisoners will amount to the treatment 
of the security prisoners as though they are prisoners under punitive detention. 
Under rule 12 there is discretion vested in the Jail Superintendent to refuse 
any books which are not received from the approved firms, if, in his opinion they 
are not found suitable. There is also power given to him to appoint another 
person to open the post parcels, etc., which is after all a ministerial act. The 
delegation of this discretion to the Superintendent is not slira vires of section 4 of 
Act IV of 1950. The rules framed under the Act are intra vires. 

It is but legitimate that in the interest of jail discipline and the maintenance 
of order and peace in the places where the detenus are detained, there should be 
same control in the propagation of news and such control by blacking out items of 
news can by no means be said to be inspirea by mala fide motives. 

When there is no question as to the validity of the detention of the petitioner 
and when there is also no question as to the laws and rules under which his liberties 
and privileges are circumscribed in the interest of the security of the State and the 
maintenance of public order it is impossible to hold that Article 19 (1) (a) or 
Article 14 of the Constitution have been violated by not allowing the detenu to 
have all the books and news without censorship. It is difficult to see how the 
restricted privileges conferred upon the detenu would amount to a denial of the 
right of freedom of speech and expression or how it constitutes a denial of equal 
protection cf the laws of the state. 

Article 22 of théConstitution provides for protection against arrest and deten- 
tion in certain cases and Article 25 (1) provides for freedom of conscience, profession 
and practice and propagation of religion. It is not clear how these two Articles 
could at all be availed of by the detenu in the matter of supply of books and perio- 
dicals and news items. 


Leave under Article 132 (1) of the Constitution to appeal to the Supreme Court 


N. S. Mani for Messrs. Row and Redd: for Petitioner. 
The Assistant Public Prosecutor (A. S. Sivakaminathan) on behalf of the State. 


K. S. —— Petition dismissed. 
Govinda Menon and Basher Ahmed Sayed, FF. Arumuga Nadar, In re. 
ath September, 1950. Cr. R. C. No. 304 of 1950. 

(Cr. R. P. No. 839 of r950.) 


Criminal Law Amendment Act (XIV of 1908), section 17 (1)—Gist of offence under. 
. Section 17 of the Criminal Law Amendment Act postulates that at the time 
of the offence, the accused person must be a member of an unlawful association 
or should have taken part in the meetings of such association or should have contri- 
buted or received or solicited any contribution for the purpose of any such associa- 
tion or in any way assisted the opcration of such association. Where all that is 
mentioned in a case is that the accused was connected with the Communist party 
before it was declared illegal, that by itself would not be sufficient to bring the 
accused within the mischief contemplated in section 17 (1) of the Criminal Law 
Amendment Act. Where after the Communist party was declared unlawful by 
a notification the accused who was a member of the association has gone out of 
view, it cannot be said that he continued a member of thar party. 

In the absence of any evidence that the accused is guilty of any of the mischiefs 
mentioned in section 17 (1) of the Criminal Law Amendmunt Act, the accused 
cannot be convicted of an offence under that section. 


N. S. Mani for Messrs. Row and Redd for Petitioner. 

The Assistant Public Prosecutor (A. S. Sivakaminathan) on behalf of the State. 

K. 8. Accused acquitted and bail bond 
ar cancelled, 
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E.B] `. ; 
Subba, Rao, Panchapakesa Aypar Subramania Chettiar v. 
and Balakrishna Aypar, FÍ. Narayanaswami Goundar. 
16th August, 1950. e : Appeal No. 503 òf 1946. 


Madras Agriculturists Relief Act (IV of 1938)—Principal and surety—Scaling down - 
of debt as against agriculturist principa ipal debtor—Effect on liability of the surety who is 
not an agriculturist. A ag 
A non-agriculturist surety will not be liable for the entire debt when the 
principal debt has been scaled down under the provisions of the Madras Agri- 
culturists Relief Act, but he willbe liable only to the extent of the scaled down' 
debt: due by the principal debtor. (1941) 2 M.L.J. 751, overruled. 
Authorities discussed. 
Subba Rao and Panchapakesa Ayyar, JJ. After receipt of the opinion of the Full 
Bench : i 

29ih August, 1950. - 
Practice—Appeal basad on a decision which is overruled—Liability of appellant for 
costs. - 
777 Where, an appeal filed on the strength of a ruling which is overruled by the 
Full Bench; is argued fully before and during the reference to the Full Bench the 
appellant cannot *claim‘that it is a fit case,for dismissing the appeal without costs, 
(The appeal however was dismissed with half thé costs of thé respondent). 

37 MLL.J. 271: LL.R. 43 Mad. 61, distinguished. ~ 

__K. V. Ramachandra Aiyar and S. Tyagaraja Atyar for Appellants, 
M. S. Venkatarama Aiyar and V. S. Rangaswami Ayyangar fot Respondent. 


K.S. ` ——— Appeal ‘dismissed. 
[F.B.] . . ‘ 
Subba Rao, Panchapakesa Ayyar ; Desikachariar v. Ramachandra Reddiar. 
and Balakrishna Aypar, Ff. C. R. P. No. 42 of 1647. 
16th August, 1950. ` 


Madras Agriculturists Relief Act (IV of 1938), section 20—Order under—If appsalable. 

An appeal lies against an order under section 20 /of the Madras Agriculturists’ 
Relief Act. (Authorities discussed.) £ 
ae Rao and Panchapakesa Aypar, FF. After expression of opinion by the Full 
Bench : 7 

8th September, 1950. i 

Madras Agriculturists Relisf Act (IV of 1938), section 20—Order under —Rei- 

As an appeal lies against the order a revision petition is not maintainable. 

V. S. Rangaswami Aiyangar for Petitioner. 

G. R. Jagadisa Aiyar for Respondent. 


_. BS. —— Petition dismissed. 
Chandra Reddi, 7. „Abdul Lazeez v. Kondoth Pakker. 
24th August, 1950. 3 G.R.P. No. 283 of 1949. 


Civil Procedure Code (V of 1908), section 92—Exerciss of management by de facto 
though not de jure ‘muthawalli—Application for appointment of muthawalli—If can be by 
application or must be by suit under section 92. 

Where there i a vacancy in the office of muthawalli, and there is no question 
of removing an existing trustee, the vacancy may be filled up by an application 
to the Court. It is not necessary to bring a suit under section 92 of the Civil Pro- 
cedure Code, but before making the appointment the Court should issue notice tg i 
all persons interested. : 
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But the District Court has no jurisdiction to appoint a muthawalli to a wakf 
in an application. When there is already one in de facto management thereof 


even though without any colour of title such a relief can be asked only in a suit 
under section g2, Civil Procedure Code. : 


LL.R. 26 Pat. 531 and I.L.R. 13 Luck 523, relied on. 


'G. Ramakrishna Aiyar and P. Narayanaswami for Petitioner. 
N. Sundara Ayyar and I. Govinda Menoki for Respondent. 
K. S. — . Petition dismissed. 
` Subba Rao and Panchapakesa Ayyar, FF. - Duraiswami Naidu v. Muhammad 
7th September, 1950. ~ r à Abbas Sahib. 
l 3 : Appeal No. 203 of 1947. 
- Sals of house—Vendor’s right to interest on price—Limits—Transfer of Property Act 
(IV of 1882), section 55 (4) -{b)—Scope. 
. A vendor of a house will be entitled to interest only from the date on which | 
possession has been delivered. The words “from the date on which possession 
has been delivered ” after the words “ interest on such amount or part ” in section 
95 (4) (6), of the Transfer of Property Act have been added by the Amending Act 
of 1929. Interest on purchase price cannot be claimed so long as the vendor - 
remains in possession of the property sold., The Amending Act accepted and 
embodied the rule laid down in I.L.R. 35 Mad. 625. ; 


N. Gopala Menon for Appellant. =: + > : a 
V. C. Veeraraghavan for Respondent. 
K.S. ho —— Appeal dismissed. 
hava Rao, F. >` Navakoti Daniel v. Ingilala Mariamma, 
7th September, 1950. Ss S. A. No. 1308 of 1946, 


Seduction—Suit for damages for—lf maintainable on behalf of minor girl seduced— 
Maintainability of action by her as one for breach of contract to marry. 
i An action brought by the mother of a minor girl on behalf of that girl for. 
i damages on the ground of her seduction by the defendant cannot be maintained 
becayse thé person seduced cannot found on seduction as a seduction implies 
© (English and Indian authorities discussed.) 
Although a minor’s contract may be void in Indian law, a contract entered 
` into om behalf of the minor by the guardian for the minor’s benefit would be 
binding and enforceable. Anyhow, there is no doubt that the case of an agret= - 
ment for marriage made for a daughter under age by her guardian, such being the 
custom of the parties’ community been treated in India as an exception to the 
eral rule that an infant’s contract under Indian law is altogether void. Accord- 
ingly the suit on behalf of the minor girl can be decreed as on the basis of ` 
for breach of contract to marry, although the suit may not be maintainable on 
the basis of seduction. . 
K. Krishnamurthi for Appellant. 
Y. G. Krishnamurthi (amicus curis) for respondent. 


K. S. Appeal dismissed. Leave to appeal refused. 
P. a Aypar, J. Poongavanam Pillai v. Subramanya Pillai. ` 
. 8th taba 1950. C. R. P. No. 1058 of 1949. 


‘Sale of land—Vendee if entitled to rents and profits accruing due before the transfer— 
Transfer of Property Act (IV of 1882), section 36—Applicability to agricultural crops or 
rents. - 

e Rents and profits accruing due before the transfer are not legal incidents of 
the propérty transferred. Such arrears of rent are a debt or actionable claim, and, 
if they are to be transferred, must be assigned separately. 
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I: a . different intention is expressed, at the time of the transfer, that different 
intention will be given effect to and section 36 of the Transfer of Property Act 
will have no application. 

Where no different intention is expressed, if the Act of the transferor or transferee 
necessarily implies a different intention that intention, so necessarily implied will 
be carried out and section 36, Transfer of Property Act, will have no oaot, 


If the two positions above indicated do ‘not exist then, the transferor will be 
entitled to the rents and profits thereof accruing before the transfer and the transferee 
to the rents and profits thereof accruing the transfer, and the passing of owner- 
ship to him. Such rents and profits should be apportioned under section 36 
of the Transfer of Property Act which applies to agricultural rents. Section 36 will 
apply to apportionment of agricultural rents also in terms. In any event the 

¢ prescribed under section 36 will apply as a rule of justice, equity and good 
conscience even to agricultural rents. 


K. V. Srinivasa Aipar for Petitioner. : 
M. R. M. Abdul Karim and K. Velayudhan Nair for Respondent. 


K. S. — - Petition dismissed. 
Somasundaram, F. Tirupatiah, Jn re. 
13th September, 1950. i š - Cr. A. No. 137 of 1950. 


Penal Code (XLV of D sections 302 ei 304—Murder—Accused not pleading 
self-dsfence—Evidence showing that accused’s act was in self-defence—Court can infer that 
accused acted in self-defence. 

- Though an accused does not plead self-defence, still an the evidence and other 
circumstances of the case, if it can fairly be inferred that he acted in self-defence, 
the fact that he did not plead it does aot prevent the Court from inferring that the 
accused acted in self-defence. 

Where the accused at the time of attacking the deceased ac matched 
away the weapon from the hands of the deceased it cannot be said that the accused 
in continuing his attack exceeded his right of private defence. The accused cannot 
be expected to modulate his -defence at every step or be able to gauge the precise- 
force or number of blows which would have been just sufficient to save his life. 


A.I.R. 1935 Rang. 391 and A.I.R. 1933 Pat.. 665, applied. 


It is not necessary that the accused must prove the existence of the circumstances * 26 


on which the right of private defence is founded beyond reasonable doubt. _ 
A.LR. 1948 Pat. 294, relied on. If from the evidence it appears probable that 
the defence version is true, the accused is entitled to a decision in his favour 
even though he has not proved the truth of his version beyond reasonable doubt. 
AIR. 1941 All. 402 ; (1935) A.C. 462 and A.I.R. 1937 Rang. 839, referred to. 
C. Krishna Reddi and P. Rami Reddi for Accused. 
The Public Prosecutor á T: Rangaswami Ayyangar) on behalf of the State. 


K. S. ; i Appeal allowed and conviction set aside. 
Rajamannar, C. J. and Balakrishna Ayyar, J. Palani Gounder v. Rama Goundan. 
14ih September, 1950. C. M. P. No. 3990 Óf 1949. 


Civil Procedure Code (V of 1 , Sections 109 and 110 and Constitution of India, 
Article pnt TD T of pm Court fuel | ‘ore coming into force of the Consh- 
alus of subject-matter less than Rs. 20,000—Appeal to Supreme Court—If lies. | } 
Under the provisions of the Constitution an appeal will lie to the Supreme Court 
ee the decree of the High Court passed prior to the commencement of the 
mstitution if an ap lay to the Federal Court under sections 109 and 110 
of the Code of Civil cedure before the coming into force of the Constitution. , 
Decision of Subba Rao and Panchapakesa Ayyar, JF., in Ramaswamt Chettiar v. Rama- 
swami Chettiar in G: M. P. No. 4729 of 1949,'fo owed. 
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Accordingly though the value of the’subject-matter of the appeal is less than 

Rs. 20,000 (required under Article 133 of the Constitution) leave to appeal to the 

~ Supreme Court must be granted under Article 135 of the Constitution and sections 
109 and 110 of the Civil Procedure Code. 


K. V. Ramachandra Aiyar for Petitioner. 
N. Sivaramakrishna Ayyar and M. R. Narayanaswami for Respondents. 


K. S. —— Leave to appeal granted. 
Subba Rao, Fe . Narayanan Nambudripad v. Rajagopala Naidu- 
14th September, 1950. G. R. P. No. 1327 of 1948: 


Madras Tenants and Ryots Protection Act (XXIV of 1949), rig A aa 
Sale for recovery of rent payable in respect of a different line TF can e stayed. 

In the case of an appeal in which a sale of the holding of the tenant or the 
right for recovery of rent is claimed, the respondent would be entitled to the stay 
‘if within two months from the commencement of that appeal, the amount claimed 
in the suit or the rent for two immediately preceding such commencement, 
whichever is less is deposited in Court. There cannot be any distinction on principle 
between the sale of the holding for rent payable in respect of the holding and for 
the recovery of rent payable in respect of a different holding. A sale of a-holding 
for rent due in respect of a different holding will come within the purview of clause 
(b) of section 4 (1) of Madras Act of 1949. 

D. A. Krishna Variar for Petitioner. 


C. S. Swaminathan for Respondent. 
K. S. f —— _ Petition dismissed. 
Somasundaram, F. Ponnuswamy v. Mahipathi. 
I9ih September, 1950. Crl. R. C. No. go of 1949. 
i (Crl. R. P. No. 87 of a, 

Penal Code (XLV of 1860), section 441—Accused convicted for unlawfully entering 
—If can be convicted for continuing to remain there after entry. : 

Where a person has been convicted for unlawfully entering into or upon 
property in the possession of another he cannot be convicted for continuing to 
remain after that unlawfully. The offence is complete as soon as there was unlawful 
entry and it falls within section 441, Penal Code. The accused cannot be proceeded’ 
again for remaining there. The plea of autrefois convict wil be open to the accused 
in such a case. 

M. Srinivasagopalan and C. Ramanna for Petitioner. 

The State Prosecutor (S. Govind Swaminathan) on behalf of the State. 


‘Respondent not represented. , : 
$ ak: Petitioner acquitted. 


K. S.. 
Rajamannar, C.F. and Venkateswara Rao v. Masulipatam 
Viswanatha Sastri, F. . Municipal Council. 
27tk September, 1950. C. M. P. Nos. 7716 and 7717 of 1950. 


Madras District Municipalities Act (V of 1920), section 23—Power of Council to 
delegats powers and duties to Committees—Decision of titees—If subject to final orders 
by Council—Schedule IT, ruls 12—Scope and effect. 

Under section 23 of the Madras District Municipalities Act, two classes of 
Committees are contemplated—(1) Committees to which the Council delegates some 
of its powers and duties and functions and (2) Committees which are constituted 
Sa fi enquire into and report or advise on any particular matter referred to them. 
So far as the proceedings of the latter class of Committees are concerned, undoubtedly 
the Council can have the final word. The proceedings of such Committees are 
only advisory, But the decisions and_actions of the Committees to which the 
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Council had delegated its powers, duties and functions in any behalf will be 
binding on the Council. Rule 12 of Schedule III only provides for the recording 
of pee er ie of the Committee in writing and for the submission of the 
p ings recorded to the Council for information. The proceedings are not 
subject to further consideration by the Council. 


S. Suryaprakasam and A. S. Prakasam for Petitioners. 


K.S. p e Applications dismissed. 
Rajamannar, C.F. and Viswanatha Sastri, J. Periasami Pillai v. Executive Officer, 
28th September, 1950. Panchayat Board, Tiruvayaru. 


C. M. P. No. 9063 of 1950. _ 


- Madras Local Boards Act (XIV of 1920), section 56 (1) (h)—Attending urgent mesting 
by member who has not attended general meetings for thres consecutive months—If prevents the 
msmber ceasing to kold office—Member attending meeting after ceasing to be member—If 
restored to office under section 56 (4)—Proper procedure for restoration. 

A member who has been absent from ordinary meetings of the Panchayat 
Board for three consecutive months cannot say that by reason of his bang 
present during those months at some of its-urgent meetings he cannot be said 
to have absented himself for three consecutive months, The urgent meetings 
must be left completely out of account in reckoning the absence of the member 
under section 56 (2) Bi of the Local Boards Act. A person attending a meeting 
after i old office cannot be deemed to have been restored under 
section 56 (4) of the Act. A person who has ceased to be a member of the Board 
can be restored only by a resolution of the Board at a meeting held after an applica- 


tion by such person for restoration. . 
B. V. Ramanarasu for Petitioner. tie ae 
K. S. o0 Application dismissed. 
Subba Rao and Panchapakesa Ayyar, FF. Venkatapayya v. Punnayya. 
28th September, 1950. S. A. No. 777 of 1948. 


Madras Agriculturists Relisf Act (IV of 1938), section 3 (iii-a) (as amended by Act 
XUI of 1948)—Mortgage for Rs. 1,000—Provision for repayment by sight annual 

instalments of 35 Bass PAU ete Lee AERE ae over amount advanced— 
If ce interest 3) “ n 

The defendants executed a mortgage dated 2gth November,’ 1940, in favour 
of the plaintiff. The principal sum was Rs. 1,000. It was sti therein that 
the loan should be discharged by delivery of apit instalments of 35 bags of paddy 
each, and in default each of the instalments should carry interest at 12 per cent. 
perannum. The defendants paid four instalments. As default was made in 
to the 5th and 6th instalments the mortgagee filed a suit for recovery of the produce 
payable to him valuing the same at Rs. 11 per bag. Though uhder the terms of 
the document he was entitled to claim interest at 12 per cent. per annum he was 
content with claiming 6} cent. per annum. The defendants contended that 
the debt shoùld be'scaled ta -On the question whether the debt was not liable 
to be scaled down as no interest was payable under the document (pending the 
second appeal, the Agriculturists Relief Act having been amended by Act I of 
1948). 


Held, as the produce delivered to’ the plaintiff was of higher value than the 
rincipal amount to the extent of the excess, it is a “ thing paid ” in excess of what 
been borrowed. The excess paid would be “ interest” within the meaning of 
section 3 (iit-a) of Madras Act (IV of 1938), and can be scaled down. Itis immaterial 
whether interest is expressly mentioned or not in the document or contract. The 
only condition is that the debtor should have paid some amount or thing which 
was in excess of the money advanced. Section g (iii-a) cannot be construed in 
the light of the Explanation to section’ 8 of the Act, , 


l 
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The word “ interest” was introduced by the Amending Act to get over the 


view expressed by Patanjali Sastri, J., in S. A. No. 1141 of 1940. 
P. Somasundaram and P. Suryanarayana for Appellants. 
Y. G. Krishnamurti for Respondents. 


K.S. — Appeal allowed, 
fms [F.B.1. : 

Govinda Menon, Balakrishna Aypar Narayana Ayyar v. Veerappa Pillai. 

and Basheer Akmed Sayeed, FF. Cr. R. C. No. 282 of 1950. 

2gth September, 1950. a (Cr. R. P. No. 266 of 1950). 

Penal Code (XLV of 1860), sections 193 and 500—Offence under both sections— 

Complaint by person defamed under section 500—Maintai ity—Complaint by Court 


under section 195, Criminal Procedure Code—If essential. 


Per Govinda Menon, 7.—Even when the Court before which the alleged defamer 

had given evidence finds that the deposition is false, it is open to the person defamed 

. to institute proceedings under section 499, Penal Code, without the Court filing 

a complaint in accordance with the: provisions of section 195, Criminal Procedure 

Code. All the more so is such a complaint unnecessary where a defamatory state- 

» ment is made by a witness in the course of a judicial proceeding and the Court has 

not adjudicated upon: the truth or falsity of it, or where the-Court was deprived. of 

2a PPPortuniiy of so adjudicating ; in all such cases it is open to the party defamed 

to take proceedings under section 499, Penal Code. 

(1941) 2-M.L.J. 618: L.L.R. (1942) Mad. 158, approved. 

Per Balakrishna Atyar, 7.—Where an alleged offence falls both under sections 193 

and 500 of the Penal e a complaint of the Court is not necessary to enable a 

ae te to take cognisance of a complaint under section 500 of Penal Code 

ne. - 


Per Basheer Ahmed Sayed, F—Any statement or averment made in the course 
of judicial proceedings whether false or true could be made the subject-matter of 
a criminal prosecution. by the person aggrieved, when the said statement or aver- 
ment or evidence is also capable of being brought within the scope of seston 193 
of the Penal Code, without a complaint being given by the Court before which 
statement or averment was made or evidence given. 


K. S. Jayarama Atyar, C. K. Venkatanarasimkam and Padmini Raghavan for Petitioner. j 
M. K. Nambiar and M. Srinivasagopalan for Complainant. 
The Public Prosecutor (V. T. Rangaswami Aiyangar) on behalf of the State. 


K. S. ; — ‘Petition dismissed. 
Rajamannar, C.F. and - . Tej Singh v. Soora Subbarayulu Chetty.. 
Viswanatha Sastri, J. C. M. P. No. 324 of 1950. 


grd October, 1950.7 ; - 

Madras Buildings Lease and Reht Control’ Act (XV of 1946), section 4 (2)—Payment 
of taxes and money spent for repairs by the tenant—If to be regarded in fixing fair rent under 
the Act. 5 i 

Under section 4 (2) of the Madras Buildings Lease and Rent Control Act, 

` in fixing the fair rent regard must be had also to the circumstances of the case 
including any amount paid by the tenant by way of přémium or any other like 
sum in addition to rent after the rst April, 1946. Whether or not the taxes payable 
by the tenant under a special contract and the amounts spent or to be sent for 
repairs fall within the phrase “ any amount paid by the tenant by way of premium or 
eany other like sum” such payments by the tenant would certainly be one of the 
circumstances. of which the controller should have due regard in fixing the fair 
rent. The liability for the payment of Municipal taxes is primarily on the landlord., 
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If such a liability is undertaken by the tenant, the landlord is clearly getting not 
only the benefit of the rent but also the benefit of the payment of the taxes. ‘Whether 
or not an amount paid by the tenant towards the taxes can be taken into account 
in T what the standard rent is according to the English Statutes, 
the fact would certainly be a circumstance to be taken into account in fixing the 
“fairrent under section 4 of Madras Buildings Lease and Rent Control Act. 


But the circumstance that the tenant spent a considerable amount on additions 
and improvements to the building cannot be taken into consideration in fixing the 
fair rents especially where there is an term in the lease that such improve- 
ments had to be handed over to the ord at the end of ten years. 

M. S. Venkatarama Aypar and S. S. Bharadwaj for Petitioner. 


T. C. A. Anandalwan for 1st Respondent. i 


K.S. : ~ Order of Appellate Tribunal quashed. 
a“ X . 
Govinda Menon and Basheer Ahmed Sayeed, F7. Sivasubbu Nadar, In re. 
. 4th October, 1950.” R. T. No. 98 of 1950. 
u C. A. Nos. 567 and 695 of 1950. 
Criminal trial—Fudge putting ions to the witnesses both while prosecution examined 


them as well as at the time when_ defence cross-examined them—Propriety—Evidence Act 
(I of 1872), sections 198 and 165—Scope. i 


The practice of Judges and Magistrates questioning the witnesses as if 
were cross-examining counsel must be deprecated. It is opposed to the provisions 
of section 138 of the Evidence Act and not fair to the prisoners. 


It is not the province of the Court to examine the witnesses unless the pleaders 
on either side have omitted to put some material question or questions, and the. _ 
Court should, as a general rule, leave the witnesses to the pleaders to be dealt with 
as laid down in section 138 of the Evidence Act. The Tadge’ wer to put ques- 
tions under section 165 is certainly not intended to be da such cases. It 
will be embarrassing to counsel examining a witness whep the trial Judge or Magistrate 
puts questions during the course of cither examination in chief or cross-examina- 
tion which would take him away from the trend of his questions. I.L.R. 6 Cal. 
279 (283), relied on. ' 


K. S. Fayarama Aypar and C. K. Venkatanarasimham for Accused. 
The Public Prosecutor (V. T.-Rangaswami Aipangar) on behalf of the State. 


E. S. — Sentences modified. 
Somasundaram, J. : Venkatakrishnan, In re. 
4th October, 1950. + Cr. R. C. No. 242 of 1950. 


(Cr. R. P. No. 227 of 1950). 


Motor Vehicles Act (IV of 1939), sections 116, 78, 112 and 131—Prosecution for offence 
under section 116—Non-compliance with procedure prescribed by section 131—Accused 
if can be convicted for minor offence under sections 78 and 112 where all ingredients of offence 
wnder section 316 are proved. . / 

Where all the ingredients of the offence under section 116 of the Motor Vehicles . 
Act are proved but because of the non-compliance with the mandatory procedure 
prescribed by section 1g1 the accused could not be convicted of that offence it 
is doubtful if the petitioner can be convicted of the minor offence under sections 78 
and 112 of the Act. The benefit of the doubt must be given to the accused and he. 
must be acquitted. f : 

S. G. Rangaramanujam for Petitioner. : 

The State Prosecutor (S. Govind Swaminathan) on behalf of the State. _ 


„K. 5. ; — —— Conviction and sentence set aside. 


pi ` 


Somasundaram, J. Badha Sahib, In re. 
5th October, 1950. . Cr. M. P. No. 1783 of 1950. 

Penal Gods (XLV of 1860), section 415—Cheating—Representation by accused that 
he will double currency notes» (an offence)—If ceases to be representations at all. 

What is necessary under section 415 of the Penal Code is that a person must 
be deceived and therefore he must be induced to deliver up property. Deception 
of a person arises out of credulity of the person deceived and it is as a protection 
of the credulous persons that the offence of cheating is created. Representations 
made by persons who promise to do an act which is an. offence (¢.g., to double 
currency notes) by which they induce any person to believe that they can make 
them richer do not cease to be representations in law. It cannot be said that these 
do not constitute representations at all. , ; 

Although the person deceived may not be able to recover the currency notes 
(parted with by him for an unlawful purpose) through a Court of law, it does not 
necessarily mean that the property was not his at the time when he parted with it. 
What we are concerned with in sections 41 pane 420, Indian Penal Code, is i 
with property at the time the complainant did and on account of the representation 
made by the’ accised. | j 

F. S. Vaz and P. M. V. Srinivasan for Petitioners. . l 

The State Prosecutor (S. Govind Swaminathan) on behalf of the State. 


KS. SS . Petition demisoed. 
Rajamannar, C.F. and ` Thangavelu v. Management of the Buckingham 
Viswanatha Sastri, F. i and Carnatic Company, Ltd. 

1otk October, 1950. S i ` 7 G. M. P. No. 5789 of 1950. 


Industrial Di Act (XIV of 1947), Section 33—Ordsr ünder granting permission 
to the employer lo discharge certain workmen—lIf judicial or quasi-judicial order which can be 
quashed by issue of writ of certiorari. 

An order of the Industrial Tribunal under section, 33 of the Industrial Disputes 
Act granting permission to the employer to discharge certain workmen is not a 
judicial or quasi-judicial order which can be quashed by the issue of a writ of 
certiorari. It may be that after obtaining the permission the employer may refrain 
from taking the action permitted. It is orily when the action is actuall eaten, say, 
by discharge that the employee or employees would be ieved. IE haweven the 
order amounts to a decision, than under section 7 of the Industrial Disputes (Appel- 
late Tribunal) Act (XVLIII of 1950) an appeal will lie to the Ap te Tribunal 
from such a decision. A specific remedy being provided by statute, which is an 
adequate remedy, the prerogative writ of certiorari will not issue. 

B. Manawala Chowdry for Petitioner. 

'O. T. G. Nambiar for Messrs. King and Partridge for 1st Respondent. 

‘Miss Perwill Amiruddin for the State Prosecutor (S. Govind Swaminathan) for 
and Respondent. e ` \ . À 


K.S. — Application dismissed, 
Somasundaram, J. ~ : Athappa Goundan, In re. 
10th October, 1950. Cr. R. C. No. %42 of 1949. 

s (Cr. R. P. No. 492 of aT 


Indian Penal Code' (XLV of 1860), section 341—Gist of offence under—Physical 
obstruction—If essential ingredient of offence under sachon 341. oy: 

It is doubtful whether, without physical obstruction, by mere words, a person 
can be said to commit an offence under section 341, Indian Penal Code. Even if 
it is considered an offence still section 95, Penal Čode, will apply. 

V. Rajagopalachari and E. Subramanyam for Petitioners. ‘ nm 

The Public’ Prosecutor (V. T. Rangaswami Aiyangar) on behalf of the State. 
s. KS. oe z —. Conviction set aside, 


[F.B.] 
Subba Rao, Panchapakesa Ayyar Veerraju v. EEE NS Rao. 
and Balakrishna Ayyar, J. : A.A.O. No. 142 of 1947. 
16th August, 1950. 


. Madras Agriculturists Relief Act (IV of 1938), sections 8 (4) and 9 (2)—Creditor, 
if entitled to retain any excess payments made to him after 1- 10-1937 towards interest. 

A creditor is not entitled to retain payments e after rst October, 1937, ° 
towards interest in excess of the interest payable under the provisions of the Madras 
Agriculturists Relief Act without adjusting them towards the principal. In regard 
to this matter there is no distinction in principle between a debt to which the provi- 
sions of section 8 of Act IV of 1938 apply and that governed by the provisions of 
section 9 of that Act. (1940) 2 M.L.J. 185 and (1941) 1 M.L.J. 25, overruled. 
(1949) 2 M.L.J. 394, distinguished 

ollowing the Full Bench decision the appeal was dismissed by Subba Rag, J: <5 
on 8th September, 1950]. 

P. Satyanarayana for A 

A. Sundaram Ayyar and Gh. SSE Ræ for the ist Respondent. 2 

K.S. — dismissed. 

Chandra Reddi, 7. Perumal Mudaliar v. Ummer Koya. 
5th September, 1950 C.R.P. No. 1223 of 1949; 

Provincial Small Cause Courts Act ae 7) wem 13 Nex-complicnte 
requirements of—Application to excuse Act (IX of 1908), section = 
Applicability. 

Section 5 of the Limitation Act is applicable to proceedings under section 17 
of the Provincial Small Cause Courts Act. The delay in making payment required 
by the proviso to section 17 of the Provincial Sinall Cause Courts Act can be excused 
in an application under section 5 of the, Limitation Act. 

Mi M.L.J. 484: 45 Mad. 628; 44 M.L.J. 247 and 61 M.L.J. 710, followed. 
38 M.L d. 


$39; 43 579 (F.B.), considered. 
alakrishna Aiyar and P. S. Ramachandran for Petitioner. 


k P. ‘Remade Aiyar for Respoadent. 


KS. Petition allowed and application remanded, 
Balakrishna Ayyar, J. Muthuswami Iyer v. Dandayuthapani, 
ae I ’ GRP. No. Saale 1g 


950. 

vil Procedure Code (V of 1908), Order 6, rule 17—Suit on promissory nots by 
Penpals funeral expenses of her hushand—Death of widoor—Améndment 
converting the suit into ons on the debt and sesking to make the estate of the husband liable 
Sor the decres that may be passed—Permissibility. - 

A suit was filed against a widow on a promissory note executed by her for 
money borrowed for the purpose of discharging hand-loans taken for the purpose 
of the funeral ofh her husband. The widow denied execution of the pro-. 
mjssory note and after issues were framed died. The plaintiff sought to amend 
the plaint (1) to convert the suit which was originall ongoa ly on the note into one on 
the debt; and (2) to make the estate of the husband liable for the decree that 
might be ‘made in the suit. The adopted son resisted the application, 

Held : Leave to amend must be granted. 

15 Mad. 417 and A.I.R. eo ore 160, relied on. ` 

A.I.R. 1940 Mad. a 

The death of the a Pog lore cannot oe or decrease the rights either of the 
plaintiff or of the ado opted son as against the plaintiff. The adopted oon ould, 
take the estate of his adoptive parents in the state in which it at the moment 
he became entitled to it. Amendment cannot be refused on the ground that it 
will take away a plea of limitation which the adopted son will have if a fresh 
auit was filed. 

R. Rangachari for Petitioner. 

S. Ramachandra Aiyar for Sees , 

KS. _ - Petition allowed. 

NRO 


48 


Balakrishna Amar, J. Krishna Aiyar v, Nara 

-21st September, 1950. i G. R. P. No. 532 of 1949. 
> Civil Prosedure Gode (V of 1908), Order 47, rule 1 (1)—Scope—Trial judge Fa 
write a second judgment reversing his first on ar, . 


‘guments 
It is not open to a trial Judge to write a second judgment reversing his first 
because on fuller argument -and further consideration he thought that the view he 
had first taken was wrong. That is clearly not a purpose for which Order 47, rule 1 
(1) of the Code of Civil Procedure Code is intended. 

-Sı Ramachandra Aiyar for Petitioner. 

R. Destkan for Respondent. 


K. S. j SSS i Petition allowed. 
Krishnaswami Naidu, 7. n X Hacsi v. Narasimhachari. 
27th September, 1950. ppl. No. 2844 of 1950 in C. S. No. 42 of 1950. 
; Mabes Amahai Relief Act (IV of -1938), poet 19—Mortgage decree scaled 
down before Madras Act ( of 1948) (Amending Act) came into force—Second 
application for scaling down after Act—If maintainable. 


After an application under section 19 of the Madras Agriculturists Relief Act 
Gs 38), bas been taken, heard and decided finally it is not open to the judgment- 
bior to, file a ‘similar application ‘again, for taking advantage of certain amend- 
ments in the method of scaling down which has introduced later by the 
Amending Act (XXIII of 1948). Neither section 16 of the Amending Act nor 
Explanation 1 to section 8 of Act IV of 1938 (as amended) gives retrospective 
operation to matters which have been decided prior to the date of the amendment. 

` 'T. G. Aravamudy Ayyangar for Applicants. 

! `- D: Ramaswami ‘Ayyangar and K. Srinivasa Rao for Respondent. 

thachariar. 


- : KS. : —— f Application 
Basheer Akmed Sayeed, F. Muthukrishna Naicker v. Venkats The 
agth September, -1950. ` : © "| G R. P. No. 1449 of 1949. 

Civil Procedures Code (V of 1908), ‘Ordr 33, rule'3 and section 133—Presentation of 
pauper application by ‘some ons other ‘than the applicant—Exemption from personal 
appearance—Who can grant—Proposed pauper suit for specific performance of contract to resell 
— Absence of averment that plaintiff was willing and ready to tender the money to repurchase 
the property—E ffact. 

- ~ A reading “of section 133 and Order 33, rule 3, Civil Procedure Code, makes it 
clear that neither the District Munsiff’s Court nor the Sub-Court, nor the District 
Court are empowered to'grant exemptions to a person from the obligation to present 
in person his application for permission to sue as a pauper. The power to exempt 
under section 133, Civil Procedure Code, vests only in the State Government and 
under the further clause added by Madras Amendment to rule 3 of Order 33, Civil 
Procedure Code only the High Court can exercise such powers of exemption. 

The very fact that a person is proposing tọ sue as a pauper for specific performance 
of a contract for re-sale, precludes him from averring his continuous readiness and 
willingness to tender the mpncy to repurchase (from the date of the contract to 
the time of the hearing of the suit). and even if such averment isto be made in a 
pauper petition, it by itself be a ground to dispauper the applicant. In the 
absence of such averment and any capacity on the part of the pauper to tender the 
purchase price, the pauper petition cannot be admitted and registered as a suit. 

K. V. Ramachandra Atyar for Petitioner. í 

N. Suryanarayana for Respondent. 


K.S. —_ Petition allowed. 
Govinda Menon and Basher Venkateswara Rao, Is re. 
Akmed Sayeed, FF. 3 Cr. M. Ps. Nos. 2031 to 2037 of 1950. 


gtd October, 1950. 

Criminal D Code g of 1898), section 491—Application for writ of habeas 
co isposal on merits—Petitioners not present at kearing—]f ground for restoring 
Gad (ating: Rives If liss. ` j 

There is no provision in law which enables the Court to rehear an'application 
for a writ of habeas corpus which had been disposed of on the merits by the Court 
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after examining the materials placed before it, even though the party or counsel 
was not present at the time the petition was heard. Once the application had been 
looked into and disposed of on the merits there is no provision either in the Criminal 
Procedure Code or any other law for the time being in force which empowers the 
High Court to rehear-such an application. An appia for a writ of kabeas 
corpus is of a criminal nature and no review is allo in such matters. An appli- 
cation for restoration of such an application is not maintainable; . 


Counsel not appearing on behalf of the petitioner. 


K.S. — Petitions dismissed. 
Somasundaram, F. Subramania Iyer and others, In re. 
6th October, 1950. Crl. R. C. No. 722 of 1947. 
` (Cr). R. P. No. 616 of i 


Madras General Sales Tax Act (IX of 1939), section 15 (a)—“ Fails to submit a 
easonable cause.” - ; 


return ?—If can be read as fails “ without r 

In section 15 (a) of the Madras General Sales Tax Act, the words “ fails to 
submit a return” must be given their natural meaning and should not be read 
as “fails without reasonable cause.” 

Only if the natural meaning would lead to.“ strangely anomalous” results 
Courts could cut down or even contradict the language. 

(1935) A.C. 398 at 417 distinguished. 

M. Subbaraya Ayyar for Petitioners. 

M. Santanam for the Public Prosecutor (V. T. Rangaswami Aiyangar) on behalf 
of the State. : : 


K.S. — Petition dismissed. 
Somasundaram, J. Rajagopala Rao, In re. 
10tk October, 1950. Crl. App. No. 709 of 1949. 


Indian Penal Cods (XLV of 1860), section 124-A—Person declaring before Magistrate 
as manager of printing press—Prosecution for offence under section 124-A, Penal Code, in 
res of an article in a newspaper published in that ess—Accused in jail at the time of 

lication and having no kand in publication of arti Failure to intimate that he ceased 
to be the printer of the newspaper—E ffect. 

The accused was the editor, printer and publisher of a Telugu daily newspaper. 
Under section 4 of Act XXV of 1867 the accused made the declaration before the 
District Magistrate as the manager of the press attached to the newspaper. He 
continued to be the printer and publisher till he was arrested on 31st January, 1948. 
He was then in jail and continued to be so. An article was published in the 
newspaper on ee April, 1948, the matter in which fell within the scope of section 
124-A of the Penal Code. On a question whether the accused who was in jail 
at the time of the publication of the article can still be convicted of the offence 
under section 124-A merely because he did not write to the District Magistrate 
that he ceased to be the printer of the paper after his arrest on 31st January, 1948. 

Held :—Though the declaration may be prima facie evidence that the declarant 
was the printer and publisher of the article, it is open to the accused to prove that 
he was not in fact the publisher and at the time it was published he could have had 
no hand in it. 

As in the present case there was no evidence suggesting that the accused had 
any such control he was not liable for the publication of the article on gth April, 
1948, when he was inside jail. 

A. Ramachandran of Messrs. Row and Reddy for Accused. - 

The Public Prosecutor (V. T. Rangaswamt Aiyangar) on behalf of the State. 


KS. i — Conviction and sentence set aside. 
Subba Rao and Panchapakesa Ayyar, FF. Venkataswami v. A 
f 10th October, 1950. C.M.P. No. 7117 of 1950. 
Constitution of India (1950), Article 133—Valus of subject-matisr of swit and appeal 


Rs. 10,000 in regard to judgment cncaliny Senda the date when the Constitution came into 
force—Right to leave to appeal to Supreme Court—Suit for redemption—Valuation of subject- 
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An appeal will lie to the Supreme Court if the value of the subject-matter 
of the suit and that of the appeal was Rs. 10,000 in regard to judgments delivered 
prior to the date when the Constitution came into force. 

In a suit for redemption it is not correct to state that fit property in dispute 
is the security given for the loan. The subject-matter is the for which the 
security was given. Where the value of such loan is less ‘than Rs. 10,000 leave to 
appeal to the Supreme Court. cannot be granted. ; 

The mere fact that if the loan is not repaid in the time fixed by the decree, 
the mo property will be sold does not raise any question affecting the security. 

I.L.R. (1937) AIL 405 and A.I.R. 1941 Pat. 288, dissented from. 

I.L.R. R Pat. 237, relied on. 39 Mad. 843, referred to. 

Therefore the plaintiff cannot take advantage of Article 133 (1) (b) of the 
Constitution either. 


M. Ses i for Petitioners. 
V. Rangachari and Mr. K. Mangachari for Respondents. - : 
K.S. — . Petition dismissed. 
Somasundaram, J. 7 + Muniswamy Reddy, In re. 
a7zth October, 1950. Crl. R. G. No. 149 of 1949. 
. (Crl. R. P. No. 144 of 1 R 


Criminal Trial—Charge of making false allegations against a police officer—Proof— 
In a case where a person is charged with having made false allegations against 
- a police officer, it is necessary that the falsity must be proved to its hilt by examining 
the witnesses mentioned by him. 
A.I.R. 1929 Mad. , referred to. 
A. janga Rao for Petitioner. , 
The Public Prosecutor (V. T. Rangaswami Aiyangar) on behalf of the State. 


KS. Conviction and sentence set aside. 
Rajamannar, C.J. and Appireddi v. Inspector of Local 
Viswanatha Sastri, F Boards, Madras. 
gist October, 1950. G. M. P. No. 10089 of 1950. 


Madtes Local Boards Act (XIV of 1920), sections 43 and ot ah: aed to 
remove president of a Delegation to the Inspector of Local Boards—Vakidtty— 
Application for issus of writ ee of enquiry by the High Court. 

Section 233 of the Ma Local Boards Act expressly confers upon the Provincial 
Government the right to delegate any one or more of the powers mentioned in that 
section except certain powers expressly mentioned therein. The power under 
section 43 (1) is not one of the powers expressly excepted. The Court cannot add 
to the exceptions mentioned in section 233. The power under section 43 is not an 
unconditional and absolute power to remove a president or vice-president. It is 
a power to be exercised onl By origan oaan ee 
down in the provision have fulfilled. When such power is delegated by the 
Provincial Government to an officer like the Inspector of Local Boards, it means 
that the Inspector of Local Boards can exercise the power, namely, the power to 
remove the president or vice-president on forming an opinion that he had done one 
or other of the things mentioned in that provision: Every power which is conferred. 
on the Provincial Government under the Act involves in a less or greater extent 
the forming of an opinion as to the expediency of exercising that power. It cannot 
mean therefore that the Provincial Government would not be entitled to delegate 
any of the powers vested in them, though section 233 expressly confers that right 
on them. .The Provincial Government can validly delegate the power to form an 
opinion whether the president is guilty of certain acts or omissions and also the 
power to remove such president, to the Inspector of Local Boards. 

All that the High Court, in an application to quash the proceedings by issue 
of a writ of certiorari, can do is to examine the order to ascertain whether the pro- 
visions of section 43 (1) and (2) of the Local Boards Act has been substantially 
complied with. ; j 
_ V. Subramanyam and Sithikanta Sastri for Petitioner. 

KS. —— ` Application dismissed» 


- l ` B]. x i Í 
Subba Rao, J sig bine Aypar Arunachalam Chettiar v. _ 
- and Balakrishna Aypar, } 7. Narayanaswami Goundar. ` 


16th August, 1950. f ee: A. A. A. O. No. 8 of 1949; 
. ‘Madras Agriculturists Relief Act (IV of 1938)—Person who was ihsolveni on’ ist 
‘October, 1937, and 23rd March, 1938, but whose adjudication was subsequently annulled— 
If has saleable interest ‘in the property. f 
A debtor who was an insolvent on rst October, 1937; and 22nd March, 1938, 
but whose adjudication was subsequently annulled has a saleable interest in the 
‘property on the two crucial dates. (1942) 1 M.L.J. 491, explained, (1948) 1 
M.L.J. 290 and (1949) 2 M.L.J. 833, approved. 
ubba Rao, J., before whom the case came on after the opinion of the Full 
Bench dismissed the appeal on 8th September, 1950.] j 
amas ie for Ap t 


_ K. V. Ramachandra lyer and S, aja Iyer for Respondent. : 
© KS 7 —— aae dismissed, 
Balakrithna Ayyar, 7. The Firestone Tyre and Rubber Co. v. 
25th September, 1950. Ramanuja A 


G. R. Ps. Nos. 1176 and 1177 of 1948 and 484 of 1949. 

Merari T Pesi s Act (XV of 1882), “section 38—Bench dismissing applica- 
tion for new trial for t of appearance—Competency to entertain ication to set aside 
the order of dismissal. -~ . i a 

- When a Bench of the Small Cause Court in the Presidency town has dismissed 
an application for a new trial for default of appearance it is not competent to that 
Bench to entertain an application to set aside the order of dismissal for default, 
“The Bench has no power to restore the matter under section 98 of the Presidency 
Small Cause Courts Act. On occasions considerable hardship might be caused 
adie: apr tag Ae a wered.in a proper case to restore a petition dis- 

issed for default. It is desirable to amend the rules applicable to the Small Cause 
‘Courts as was done in the case of the Appellate Side Rules of the High Court. . 

S. Ramayya Nayak for Petitioner. . 

__ ©. R, Srinivasa Ayyangar and T. Krishnaswami Ayyangar for Respondent in C.R.P. 
Nos, ne and 1177 of 1948. j 

J. V. Srinivasa Rao for Petitioner, : 

B. V. Viswanatha Ayyar for Respondent in C.R.P. No. 484 of 1949. 

K. S, -_— Petitions dismissed. 
Rajamannar, C.J. and Viswanatha Sastri, J. Kondayya v. Official Receiver, Nellore. ` 

29th September, 1950. ; L. P. A. No. 58, etc., of 1950. 
. Civil Procedure Cods fy of 1908), section 24—High Court if can transfer insolvency, 
proceedings ing in a mo ffustl Court to the Original Side of the High Court. 

The High Court has no power under section 24 (1) (b) of the Civil Procedure 
Code to transfer an insolvency petition ding in a. subordinate Court in the 
moffusil to the Original Side of the High Cout. os 

- An order refusing a transfer is not a “ judgment ” and not.open to a under 
clause 15 of the Letters Patent (Madras). ; ate 

M. S. Ramachandra Rao for Appellant. - 

K. Krishnamurthi for Respondent in L. P. A. Nos. 58 and 59 of 1950. 

T. Lakshmiah and K. Srinitvasamurthi for ta erty 

_'_ M. S. Ramachandra Rao and M. Krishna Rao and V. Parthasarathi for Respondents 
in L. P. A. Nos. 71 to' 74 of 1950. : 

i : L. P. A. Nos. 58 and 59 of 1950, allowed. 


KS. ° ———— L.P. A. Nos,71 to 74 of:1950, dismissed. 
Rajamannar, C.F. and Viswanatha Sastri, J. Gopalaswami Rao v. The Council, 
i 27th October, 1950. Corporation of Madras, 


Case Referred No. 26 of 1949. 

Madras City Municipal Act (IV of 1919), section 16—Power of Commissioner to 

delegate his functions under Rule 19-A of IV to the Assistant Revenue Officer— 
Section 100-—Assessment of annual value of house and lands—Principles. 

NRC K i ’ i 


` 
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Under section 16 of the Madras City Municipal Act, the Commissioner is 
given a general power to delegate to the holder of any municipal office any of his 
. ordi wers, duties or functions. He can validly delegate his functions under 
Rule 13-A of Schedule IV of the Act to the Assistant Revenue Officer and the 
Assistant Revenue Officer has therefore jurisdiction to dispose of a revision petition 
against assessment of house property tax. The assessec cannot after taking the 
decision (after his objection to the Assistant Revenue Officer’s jurisdiction has been 
overruled) of the Assistant Revenue Officer, Taxation Appeals Committee and 
the Court of Small Causes, raise an abjection as to his jurisdiction again. What 
the assessee should have done is to have approached the High Court for the issue 
of a writ of prohibition parnm the Assistant Revenue Officer from proceeding 
to hear the application for revision and for the issue of a writ of mandamus directing 
the Commissioner himself to hear and dispose of it. 
It cannot be assumed that the, Legislature intended to include Rule 13-A of 
Schedule IV among the exceptions mentioned in Section 16 of the Act. g 
The determination of the annual value of property under the City Municipal 
Act depends upon the facts and circumstances peculiar to each case and they are 
not really questions of law. The annual value of lands and buildings shall be 
deemed to be the gross annual rent at which they may at the time of assessment 


reasonably be expected to let from month to month or from year to year less certain 
deductions. There is nothing improper in taking as a working basis the - 
gate rents actually received from the various tenants in occupation of a balios 
at the time of assessment. ‘ i 
The rent proved or admitted to be-actually received would be prima facie 
evidence of the annual rental value of a property and the provisions as to fair rent 
in the Rent Control Act need not be taken into account in fixing the annual value 
under the City Municipal Act. : 


The applicant in n. 
Hlas Jokn and hani for Respondent. 
K.S. — Reference answered. . 
Balakrishna Ayyar, J. Subba Rao v., Veeraraju. 
goth October, 19 i C. R. P. No. 584 of 1949. 


0. 

Court-fees Act (VIL of 1870), \section 7 (0) and schedule I, article 1'7-B—Alienes from 
coparcener tn actual possession of the property~Suit for partition—Court-fes. ' 

An alienee from a coparcener may not be a tenant-in-common with other 
coparceners ; he may also be not entitled to possession. Still, if as a matter of hard 
fact he is in actual possession of the property (a house) there is no reason why he 
must pay court-fee as though he were not in possession, if he sues for partition. 
The alienee in actual ion of the house is not bound to pay court-fee 
under section 7 (v) of the Court-fees Act. Payment under Article 17-B of 
Schedule II is sufficient. As to other matters included in the suit ad valorem 
court-fee has to be pard. X : - . E 

_ M. S. Ramachandra Rao and M. Krishna Rao for Petitioners. 

B. V: Subramanyam for Respondent. . ' 

The Government Pleader (P. Satyanarayana Raju) on behalf of the State. 

K. S. 1 uu Petition allowed in part. 

J: : : Hajee Mahomed Hussain Sait v. 
Viswanatha Sastri, F. The Commissioner and Council, Corporation of Madras., 
gist October, 1950. Case Referred Nos. 9, 10, 11 and 29 of 1950, 

Madras City Municipal Act (IV of 1919), schedule IV—Taxation Rules—Rule 15 2a) 
(i}—Scope—Notice of intention to appeal—If can be validly given before the decision of 
the Taxation Appeals Committes is communicated to the assessee. 

A notice of intention-to appeal given not after, but before the decision of the- 
Taxation Appeals Committee is communicated to the assessee, is a good notice 
under rule 15 (a) (i) of the Taxation Rules in Schedule IV of the City Municipalities 
Act. There is nothing in that provision which makes it incumbent on the assessee 
who is aggrieved by the decision of the Taxation A Committee to give notice 
only after the communication of the decision of the Committee. All that is material 
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is to find out when ten da ire from the communication of the decision 
by regi post. Any notice of intention to appedl given before that date would 
be iene ae with the requirement of the rule. (1949) 1 M.L.J. 455, 


ged Ramachandra Ayyar and E. R. C. Davidan for Messrs. King and Partridge for 
Appellants, i 
Dr. Jon for Respondent. i . 
K. —— References answered. ' 


A Menon and - Sri Narayana Dossjivaru v. The Madras 
Basheer Ahmed Sayeed, FF. Hindu Religious Endowments Board. 
1st November, 1950. -A. A. O. No. 242 of 1950. 


Civil Procedure Code (V of 1908), Order 39, rule 1—Plainiiff in the swit asking for 
injunction restraining the defendant from interfering with his possession—Appoinimant of 
receiver to take charge of the —Propristy. 

, If a plaintiff in a suit es an injunction restraining the defendant from 
interfering with his ion of the properties, it is not o to the Court to appoint 
a receiver and thereby dispossess.the plaintiff. The wane make such other Order” 
in Order 39, rule 1 of the Civil Procedure Code cannot be said to contemplate the 
appointment of a receiver and cannot be invoked to sustain an order appointing 
sueh a receiver. 

K. Bashpam and T. R. Srinivasan for Appellant. 


M. Seshachalapathi and K. E. Rajagopalackari for Reon 
K.S. > Order set aside and matter remanded. 





(F.B.) 
Govinda Menon, Panchapagesa Sastry Srinivasa Bhat v. The State of Madras. 


ana Bester AINA Sore Ide: Cr. M. Ps. Nos. 5647 and 

and November, 1950. x 8581 of 1950. 

Constitution of 1950), Faison 226—Power of High Court to issus writ of 
certiorari on tn afi oF g beyond ihe limits of the Presidency town, 


` Article 226 of the anea 3 of India (1950) has conferred on the High 
Court the power to issuc a writ or order on any tribunal, authority or officer, doing 
judicial or ganii judicial functions, if such authority, tribunal, or officer, was acting 
in excess o his Jurisdiction or refusing to act in the proper exercise. of such j juris- 
diction. The h Court has both the power and jurisdiction to issue the writs 

in Article 226. 

In view of the decisions of the Supreme Court in (1950) S.C.J. 418 and (1950) 
S. C. J. 425, section 4 (1) (d) of the Press ea est Powers Act has to be 
ulira vires the fundamental rights conferred und icle: 19 (1) of the Constitution. 

Leave to appeal under Article 132 of the Constitution 

A, 


anand M. K. Nambiar for Messrs. Row and for Petitioners. 

The Advocate-General (K. Kutithrishna Menon) on behalf of the R Respondent. 
K.S. C.M.P. No. 8581 of s dismissed and 
‘ —— C. e m a 4.7,0f 1950 allowed, 
Rajamannar, C.J. and ane ppa v. 
Krishnaswami Nayudu, F. Mactan Popi Reddi. 
grd November, 1950. - 7 C. M. P. Nos. 9972 and 9973 of 1950. 
Practice— Judgment Proper procedure— Application to bring on record 


PEET EPT f con Wee fr aero! has been passed. 

An application to clarify a portion of a judgment is not sustainable. If the 
judgment has to be amended in any respect then an application for amendment 
must be filed. ` After a decree has been passed there cannot be any application 
to bring on record the legal resentatives in the appeal, An application for 
amendment of the decree must be filed. 

P. Somasundaram and P. Suryanarayana Rao for Petitioners. 

C Condiah for the first Respondent. ; 

Second Respondent dead. š 

K. S. = Applications dismissed, 
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Govinda Menon and A . ` Thangamani In re. 
Bashesr Akmed ee Fi. 2 - Cr. R, C. No. 683 of 1950. 
6th November, 19 (Cr. R. P, No. 628 of 1950). 


ae a 15, clauses 6 and g—Violation of by ` 
detenu being on hunger-strike—Offence rule 17 (2}—Initiation of prosecution—Sanction 
or approval of Governmsnti—Proper form of. 

For a prosecution of a,detenu for an offence under rule 17 (a) of the Madras 

“Security Prisoners Rules by contravention of rule 15, clauses 6 and g (by being on 
hunger-strike) specific spend b of the Government must be obtained. Each case, 
as and when it occurs, should be reported to fhe Government and the Government 
should consider the necessity, expediency or otherwise of launching prosecutions 
separately and then only after such approval is accorded, can the prosecutions be 
launched. 

A memorandum (No. 4934, wry 27th June, 1949) sent by the Government of 
Madras to the a a EE ge cant fonwanded i it to the 
Superintendents of Jails giving pare permission bine all the he Superintendents of Jails 
for launching such prosecutions py ene security prisoners who are ty of such 
offences and intimate the effect of such prosecutions alone to the Government is 
opposed to rule 17 (2) and as such instructions cannot ovegride or outweigh the 
efficacy of rule 17 (2). The instructions contained in the memorandum are -not 
sufficient to sustain a prosecution. - a 

A. Ramachandran for Messrs. Row and Reddy for Petitioners. i 

“The Public- Prosecutor (V. T. Rangaswamt Ayyangar) on behalf of the State. 


; K.S. . Petition ; 
, Somasundaram, F. Venugopala Mudaliar, In re. 
Bih November, 1950. Cr, Me P. Nos. 2410, 241 1 and 2412 of 1950. 
Criminal trial—Prosecution - up important witness and applying to 

Court for dispensing with evidence. o Pgs E the petitton—Right - 


to call such untness and examine him as Court witness sven before the commences. 

It is true that the prosecution cannot be compelled to call a witness given up 
by it. Though a Magistrate allows the application by the prosecution to 
with the evidence of such a witness, the Court has a right, even a duty, to that 
witness to come and give evidence as a Court witness, The Court has a discrétion 
to examine him as a Court witness at any stage—even before the prosecution lets in 

- its evidence. It cannot be said that the Court can call a witness only after the 
prosecution and’ the defence’ have closed their evidence. Where the person sought 
to be examined as witness (and against whom the Magistrate has issued a warrant) 
cannot ask-the High Court to quash the p oe Nor can such a witness in a 

shee 


case in which the lice have filed a charge t apply to the High Court successfully 
for a -transfer of the case 


V. M. Ramaswami Mudaliar and N. Gopala “Meson for Petitioner. 


KS. - — : Patitions dismissed. 
Somasundaram'" F. : Ramiah v. Nachiappa Chettiar. 
14th November, 1950. i Cr. R. C. No. 1334 of 1950. 


(Cr. R. P. No, 1262 of 1950.) 
` ` Criminal Procedure Code V of 1898), section 145 (4)—Attachment of proper ficer 
taking custody—If can lease the, land—Proper eg 

As an officer appoimtell under section 145 (4), Criminal Protedure Code, has 
not t the same power as a Receiver under section 146, his powers are limited 
f o maing into co custody of what is on the land and disposing of it under the orders 
of the here can be no leases by the officer appointed to attach the 
land. But it is open to him to take security from those who are willing to cultivate 
the land and the security can be taken from those who are willing to give the 
highest security: Whoever cultivates the land after giving such security does so 
under orders of Court and will abide by the orders of Court. 
K. Veeraswamt and John Arthurs for Petitioners. 
V. Ramaswamt Ayyar for Respondent. 
The Public Prosecutor (V. T. Rangaswami Aata on behalf of the State.. 
K. S. $ Petition. 
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` | Subba Rao, J. Venkataswami Naicker v. Rapaswami Naicker. 
Igth September, 1950. A. A. O. No. 501 of 1947. 
adras Agriculturists Religf Act (IV of 1938), section 8—Mortgagor selling Some items 


of kypotheca to mortgages asking him to credit the amount towards the entire debi—Appropria- 
tion. 

Where a mo r in a sale deed executed by him in favour of the mortgagee 
says “ Particulars ofreceiptof money. The amount dueto you under the mortgage 
debt bond executed by me in favour of you for Rs. 1,800. I have directed you 
hereby to adjust this sale consideration (Rs. 2,000) for it. .-.... As regards 
the balance of the said mortgage debt, I shall discharge the same from out of the 
other ae mentioned in the said mortgage.” 

eld: It cannot be said that the Rs. 2,000 was only an open payment. ‘There 
is a clear direction by the debtor to the creditor pointing out to the mode of appro- 
priation, namely, that Rs. 2,009 should be appropriated towards the debt and that 
the balance only should be recovered from him. ‘The burden is upon the mortgagor 
to allege and prove that no interest was ouststanding on 1st October, 1931. 
V. Ramaswami Atyar for Petitioner. 
K. R. Rama Aiyar and C. S. Rajappa for Respondent. 


K. S. _ Appeal allowed and case remanded. 
Balakrishna Aiyar, J. Mathradas Vallabhadas v. Punathil Aboobacker. 
28th September, 1950 C. R. P- No. 379 of 1949. 


defendant going away with his boats—Right to the amount paid as “ advance °— Tesi. « 
The plamtiff the defendants to carry a certain quantity of tiles for 
him from re to Mormagoa and paid them what was called an “ advance” 


the return of the Rs. 100, 
Held : If the amount was only payment on account the plaintiff would be 
entitled to a return of the money, the defendants being ted to a suit for damages. 
But regard being had to ordinary usage, it must be held that the payment in this 
case was really a deposit or carnest monty and therefore liable to be forfeited by 
the plaintiff. = 
I.L.R. 38 Mad. 178 (F.B.), relied on. I.L.R. (1943) 2 Cal. 213, distinguished. 
T. K. Raman Nambisan and C. Vasudeva Mannadiar for Petitioner. 
K. P. Ramakrishna Aiyar for Respondent. 


K. S. — Petition dismissed. 
Panchapagesa Sastry, J. i Venkunaidu v. Appanna. 
grd October, 1950. S. A. No. 1734 of 1947. 


Limitation Act (IX of 1908), Article 49—Daughter-in-law remarrying, her husband 
not being heard of for over seven years—Claim by father-in-law for return of jewels presented 
by him at the time of his son’s iage—Limtiation—Starting point. 

The ‘plaintiff’s son who li for some time with his wife X thereafter 
disappeared and was not heard of by any body for over seven years. X, married 
another person in 1941. The- plamtift filed his suit in December, 1945, to 
recover certain jewels presented to X at the time of her marriage with his son. On 
a question of limitation, 

Held, Article 49 of the Limitation Act is the article applicable and the starting 

int of limitation will be when the defendant’s possession became unlawful. There 
bane no definite proof that the plaintiff’s son died on any particular day and relying 
on the presumption under section 107 of the Evidence Act for proof of such death, 
it must be held that it has not been shown that the retention of the jewels was 
unlawful at any time prior to three years before the suit was instituted. Accordingly 
the suit is not by limitation. E i 
` E. Venkatesam for Appellant. 
D. Narasaraju for Respondent. 
K. 5. Judgmeni of lower appellate Court set aside and appeal. 
————_ remanded. Leave to appeal refused. 


NRG 
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Balakrishna Aiyar, F Periaswami a al a v. Periaswami Padayachi. 
tot October, 1950. _G. R. P. No. 1280 of 1949. 

Lease—Concarrent leases of same He A -Veiling of reversion in the second lesses— 
Subsequent usufructuay mortgages if to claim the rent from the first lesses. 

G the owner of the properties leased them to P the defendant for a term of three 
years commencing from vi July, 1945. On goth October, 1946, G ted a 
second lease of the properties in favour of X for ten years. On 8th November, 
1946, X issued a notice to P informing him of the lease in hisfavour. On 7th bret 
1947, when both the leases had yet sometime to run G ted a ctuary 
mortgage of the properties in favour of Y, the plaintiff. gist January, 1947, 
Y sent ahotice to P informing him of the usufructuary mortgage in his favour and 
G also sent a similar notice on 28th Jan , 1947. On 15th September, 1947, 
Y sent a second notice as the rent he clai A was not paid, and institu 
the suit for the rent. P pleaded that Y failed to comply with his requirement to 
indemnify him against the claims of X, he had paid the amount to X and therefore 
Y was not entitled to recover from him. i 

Held, the second lease in favour of X operates as an assignment of the reversion 
and it entitles X to recover the rent from the earlier lessee and also to posession 
of the properties on the termination of the earlier lease and it is only subject to these 
rights which G had already created, that Ps usufructuary mortgage will take effect. 
ML a and (1937) 2 M.L.J. 871, relied on. Ys suit must therefore be 

ismissed. [X who was not made a party to the suit in the Court below cannot 
be impleaded when the claim for the rent due is time-barred.]| 


T. S. Venkatarama Iyer for Petitioner. 


M. S. Venkatarama Aiyar for Respondent. i ' 
KS... — Petition dismissed. 


Chandra Reddi, 7. Vaithianathan v. The Union of India represented by 
ath November, 1950. the General Manager, South Indian Railway. 


` C. R. P. No. 1299 of 1950. 

Civil Procedure Code (V of 1908), Order-6, rule 17—Amendmeni—Amendment seeking 

to describe defendant correctly—Right to—Refusal to allow amendment—Discretion—lInisr- 
ference in revision. 

The petitioner filed a petition in the Court of the Subordinate Judge, Tiru- 
chirapalli, for permission to sue in forma papu, the defendant, for damages for 
wrongful dismissal. As originally framed the suit described the defendant as “ The 
South Indian Railway by the Governor in Council represented by the General 
Manager.” Subsequently, the petitioner filed an application to change the cause 
title by describing the defendant as “ The Dominion of India, owning the South 
Indian Railway, represented by its General Manager.” Subsequently on the new 
Constitution coming: into force he filed another application to change it into 
“ The Union of India, represented by the General Manager, South Indian Railway.” 
The eee was opposed by the Union of India mainly on the ground that the 
plaintiff by his amendment was seeking to implead a new party in the place of the 

< defendant (who ceased to be a legal entity on 1st April, 1944) after the of the 
statutory period of limitation. The objection prevailed with the Subordinate: 
Judge. On revision, 

Held, a Court ought to permit a plaintiff in the normal circumstances to 
amend the cause title by furnishing the correct description of the defendant and 
there are absolutely no grounds for not according that permission in this case. 
In refusing to do so the trial Court failed to exercise a judicial discretion and in the 
interests of justice such an order must be set aside. i 

M. S. Venkatarama diyar for Petitioner, - 

S. S. Ramachandra Aiyar for Respondent. 


5 KS. f Toe Petition allowed. 
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Panchapakesa Ayyar, J. Dhanalakshmi Ammal v. Krishnamurthi. 
29ih September, 1950. AA.A.O. No. 6 of 1949. 
Civil Procedure Cods (V of 1908), section 58—Maintenance decres against husband— 
Execution laa s periods—Imprisonmeni—lf permissible where defendant kad been 
in prison for six months in respect of earlier execution. 

- The origin of a maintenance decree is the date when it was passed. The 
end of it is the date when the maintenance holder dies. In essence, newly accruin 
maintenance amounts are like newly accruing instalments and a re-arrest a 
re-commitment to civil prison will be barred under section 58 (2) of the Civil Pro- 
cedure Code, where the defendant has been in prison once in respect ofan instal- 


ment. The total period in civil prison im execution of the decree in the same 
suit can never exceed six months. 


T. S. Vaidyanatha Aiyar for Appellant. 
M. R. Narayanaswami for Respondent. 
KS. 


Rajamannar, C.F. and Viswanatha Sastri, F. United Commercial Bank, Ltd. 
grd November, 1950. Mathurai v. Commissioner of Labour, Madras 
C.M.P. No. 3616 of 1950. 
Madras S and Establishments Act (XXXVI of 1947), section 41 (2)—Appeal 
filed by dismissed employes of a Bank to prescribed authority (Labour Commissioner, 
-“Madras)—If taken away or affected by subsequent reference of certain industrial a to 
relating to Banks under Industrial Disputes Act (XIV of 1947, as amended by Act of 
1949), section 10. l 
The Madras Shops and Establishments Act and the Industrial Disputes Act 
(Ceniral) are not in pari maleria. Though in one sense section 41 (2) of the Madras 
Act concerns a dispute between an employee and an employer, an individual 
dispute falling under it would not by itself be an industrial dispute falling within 
the scope of the Industrial Disputes Act. It may be that the dismissal of even 
one workman can become the subject of an industrial dispute, but then it is no 
longer an individual dispute between the dismissed workman and the employer 
only, it becomes a dispute between the workmen on the-one hand and the employer 
on the other. Such a dispute, which may be called a collective dispute, certainly 
cannot be the subject-matter of an appeal under section 41 of the Madras Act. 
Such # dispute would have to be referred to a tribunal or other authority under 
section 10 of the Industrial Disputes Act, either by the Government suo motu or at 
the instance of one or both the parties. 


An appeal filed on goth June, 1949, under section 41 (2) of the Madras Act 
by a dismissed employee of a bank was competent and did not abate or become 
incompetent because of the reference by the Central Government on 21st 
Feb , 1950, under section 10 of the Industrial Disputes Act to an Industrial 
Trib of disputes between banks and their employees for adjudication. 


Per Viswanatha Sastri, 7 —It would perhaps be a different matter if the dismissed 
_etaployee had taken his case before the Tribunal to which an industrial dispute 
had been referred under Act XIV of 1947-and got an adverse decision against him 
from the Tribunal before he filed an appeal under section 41 (2) of Act 
XXXVI of 1947. In such a case it might possibly be contended that, area 
elected his remedy by way of submitting his dismissal to the decision of the Tribut 
he could not after he got an adverse order from the Tribunal, seek relief by way 
of an appeal under section 41 (2) of Madras Act XXXVI of 1947. 


K. Umamaheswaram and A. Kuppuswamy for Petitioner. 
V. Ramaswami Iyer for 2nd Respondent. 


KS, _ Petition dismissed 
NRG . 
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Rajamannar, C.F. and Panchapakesa Ayyar, F. Panchayat Board, ipadu v. 
` 13th November, 1950. Inspector of Local Boards. 
C.M.P. No. 4558 of 1950. 
Madras Local Boards aed 1920), section 45-A—Delegation wnder section 233 
by the Government of power to superseds a Panchayat Board to Inspector of Local Boards— 
Government taking ths file and returning with a demi-official communication indicating that the 
Board should be superseded—Effect. a 
: Though interference by the Government after it has delegated the power to 
supersede a Panchayat Board to the Inspector of Local Boards, should be deprecated, 
‘where it is clear that the Inspector himself proposed to take steps for supersession 
the fact that the Government set its seal of approval on the action which the Ins- 
pector had decided upon, should not render the order eventually passed as an order 
not passed bona fide in the exercise of the powers of the Inspector. The delegation 
iseli would not divest the Government completely from all attention to the affairs 
of local board administration. Though the Government cannot dictate to the 
Inspector as to what ultimately he should do, they can initiate proceedings in 
the sense that they can move the Inspector to take action appropriate in the 
circumstances, just as any member of the public can move the Inspector after 
bringing to his notice irregularities or abuse of powers on the part of a local body 
‘to induce him to take action under section 45-A (1) of the Local Boards Act. 
: There must be something ex facis the order passed by the Inspector in exercise 
of the statutory powers to show that there are reasons for the order and that the 
conclusion is based on materials before him. But merely because the order of the 
tor could have been more full, it cannot be said that the order as it stands is 
without jurisdiction or that there is any error apparent on it face. Accordingly 
the order cannot be quashed by the issue of a writ of certiorari. 
B. Lakshminarayana for Petitioner. 
The. Government Pleader (P. Satyanarcyana Raju) for 1st and 2nd Respondents. 
T for grd Respondent. 
S. 


— Application dismissed. 
Rajamannar, C.F. and Panchapakesa Ayyar, 7. Chinnikrishnan v. Rukmani Ammal. 
15th November, 1950. -C.M.P. No. 4545 of 1950. 


Landlord and tenant—Monthly tsnant—Money order for rent though sent not actwall: 
received by the landlord for soms reason or other—Tender for next month—If should include 
the reni for the previous month also. 

ere the rent for each month was sent within time by money order and if 
the money order tendering the amount of rent for one month was not actually 
received by the landlord for some reason or other, the tender for next month need 
not include the rent for the previous month. 

$ Ayyangar and T. P. Kannabiran for Petitioner. 

E. R. Krishnan for 1st Respondent. 


K.S. Order quashed and case remanded. 


Somasundaram, F. Raghavaiah, In re. 
22nd November, 1950. Cr.R.C. No. 1505 of 1949. (Cr.R.P. No. 1424 of 1949). 
Madras Maintenance of Public Order Act (1947), section 2-A—Gist of offence undsr— 

` Order of detention of person said to have been harboured—Proof. 

A person can be convicted under section 2-A of the Madras Maintenance of 
Public Order Act, 1947, if he knowing or having reason to believe that an order 
for detention has been passed in respect of the person who is said to have been 
harboured by the accused. The order of detention of such harboured person must 
be proved by filing the order itself. No secondary evidence of the order is permis- 
sible unless the conditions mentioned in section 65 of the Evidence Act are satisfied. 
The evidence of a newspaper in which it was stated that a person was wanted is 
not sufficient, especially when knowledge or reason to believe has to be proved by 
the prosecution. I.L.R. (1945) Mad. 287 : (1 1 M.L.J. 515 (P.C.), relied on. 

A. Ramachandran of Row and Reddy for Petitioner. : P ; 

° , The Public Prosecutor (V. T. Rangaswami”Ayyangar) for the State. 


K.S. = Accused acquitted. 
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Balakrishna Aypar, 7. Subbayya v. Ramalakshmi.: 
- 24th October, 1950. A.A.A.O. No. 66 of 1949. 

Transfer of Property Act (IV of 1882), Section 52—Applicabilitp—Suit by wife’ fy 
maintenance clatming charge—Lis pendens. ; 

Whether the suit for maintenance is by a widow or by a wife, if a charge is 
asked for in respect of a specified property and a decree is made creati a charge, 
section 52 of the Transfer of Property Act would apply so 'as to protect the plaintiff 
against transfers effected pendents lite. (Case-law discussed). 


A. Ragkavgyya for Appellant. 
V. Subramaniam for Respondent. 


K.S. _— Appeal dismissed. Leave refused. 
Balakrishna Agyar J. Venkatanarasu v. Venka yya. 
26th October, 1950. C. R. P. No. 1023 and 1024 of 1949. 


Provincial Insolvency Act (V of 1920) sections 28 (2) and 28-A—Scope—Insoloency 
of Hindu father—Vesting of power over sons’ shares—Effect and nature of. 

When the insolvent is a Hindu father ‘the property that would vest in the 
receiver would consist of two categories : (i) The share of the father in the joint 
family property and (ii) the right, capacity or power of the father to sell the shares 
of the sons to pay antecedent debts which are not illegal or immoral in character. 
Since the Insolvency Act makes no distinction between these two categories 
the extent of the control which the Official Receiver would have over the moneys 
realized from both the categories would be the same and would be at his disposal 
for payment of creditors of the insolvent. If any surplus is left, it will revert to the 
joint family unless there has been in the meantime a disruption of the status of the 
family. , 


B. V. Ramanarasu for Petitioners. 


G. A. Vatdyalingam ,T. Venkatadri and K. Ramachandra Rao for Respondents. 
K. S. . —— ` Petition dismissed, 
Balakrishna Ayyar, J. _ , State of Madras v. Suryanarayana Raju, 
grst October, 1950. C.R.P. Nos. 907 and 908 of 1949. 


Provincial Small Cause Courts Act (IX of 1887), schedule II, article 7—Levy of penalty 
by Collector against person cultivating pasture land leased to him in contravention of prohi- 
bition in the lease—Suit to recover—If ons for rent—Mainiainability in Small Cause Court. 

The Government sold in auction the right to pasture cattle on certain lanka 
lands and the terms of the e ement prohibited the lessee from cultivating the 
land. The terms also authorised the Collector to impose a penalty for violation 
of the condition. The lessee cultivated on the land tobacco and the Collector 
imposed a penalty which the lessee-failed to pay. In a suit to recover the amounts 
on the small cause side of the Sub-Court an objection was raised that. the Small `’ 
Cause Court had no jurisdiction by reason of article 7 of schedule II to the Provin- 
cial Small Cause Courts Act. This objection was upheld. On revision 

Held : In substance the claim is for damages for breach of contract pure and 
simple and cognisable by the Small Cause Court. It cannot be said that the suit 
is for rent or for profits from the land. ` 

The Government Pleader (K. Kuttikrishna Menon) for Petitioner. - J 

P. M. Srinivasa Aiyangar for Respondent. 

K.S. — Petition allowed, 
Rajamannar C.F., and Viswanatha Sastri, 7. Andhra Paper Mills Company, Ltd. v. 

Anand thers. 


1st November, 1950. 
a re eae a O. S. A. No. 62 of 1950. 
adras High Court Original Side Rules, 7—Sat by company in liguidation— 
Leave to defend by setting up counterclaim and set-of—Leave of Court under section 171, 
Companies Act, tf essential. ~ 
A party against whom a company in winding up has instituted a suit should 
not be prevented from establishing that on a proper fae he the account between 
the company and the party, i.¢., after adjusting mutual its and debits, no amount 
. NBG 


bye 


is due to the company or that the extent of the liability is more or less reduced. 
When the company has made a claim, any plea which has the effect of reducing 
the claim if successful would be a plea in defence. It may be for. certain 
purposes, as for example, the Court-fees, a written statement containing a plea of 
set-off or counter-claim is treated as a cross suits but that is not conclusive of the 
matter. There can be no doubt that the pleading by the defehdant is defensive 
in character. If it is so, then section 171 of the Companies Act cannot apply. 
Leave of the Court under section 171 of the Companies Act is not necessary for 
setting up a counter-claim and set off. Accordingly leave to defend can be ted. 
Per Viswanatha Sastri, f7.—Where there have been mutual dealings fewer 

a company and a creditor proving or claiming to prove a debt in the course of the 
winding up of the company an account should be taken of what is due from the 
one party to the other in respect of such dealings and the sum due from the one 
pe ee ee inst any sum due from the thet wal Aud the 
ce of the amount and not more has to be received or paid by either side 
respectively. It would be unjust if the Offcial Liquidator could demand 
- and recover in full moneys due by a'debtor but that very debtor, if he happens 
to be a creditor of the De p for an equal sum, must rest-content with a dividend 
representing a fraction of the debt due to him from the Company. The prinziple 
is the same whether this right of the creditor to a set-off is asserted before the Official 
- Liquidator or in answer to a claim of the Official Liquidator in a suit filed by 

him. f 


A defendant pleading a set-off in defence is not commencing or i 
with a suit or other legal proceeding against the conpany within the meaning of 
section 171 of the Companies Act and the leave of the Company Judge is not. 
required to entitle-him to resist or defend a suit filed by the Official Liquidator by 
pleading a set-off in his written statement. . 

K. Natasimha Aiyar and Messrs. Short Bewes and Co.-for Appellant. 

K. C. Jocob and S. K. L. Ratan for Respondents. 


- K. S. Z ~ Appeal dismissed, 
Satyanarayana Rao and Raghava Rao, FF. Akkulaiya Naidu v. 
1st November, 1950. Venkataswamii Naidu. 


L.P.A. No. 36 of 1948. 
Malicious prosecution—Initiating proceedings under Section 145, Criminal Procedure 
Code (V of 1898)-—If “ prosecution” in respect of which mar es for malicious 
prosecution will lis—Refusal of costs under section 148 (3), Criminal Procedure Cods— 
"Effect. - : 
ee action for malicious prosecution is not necessarily confined to criminal 
proceedings in respect of an offence, but it is maintainable -even in respect of 
. civil proceedings and alsoin respect of other criminal pr i such as pto- 
di under section 144 or section 145, Criminal Procedure c. The gist 
of the action is “d ”. In respect of proceedings -under section 145, 
Criminal Procedure Code, however, as in other cavil actions, provision is made in 
the Code in section 148 (3), for awarding costs on the basis of expenses incurred 
by the successful party. Where the Court refused to award costs in the proceed- 
ings, a suit for damages for malici6us prosecution is not maintainable. 
eae of Rajamannar, C.J., in C.M.A. No. 378 of 1946 (16th January, 1948) 
affirm 
V. T. Rangaswami Atyangar and K. Kalyanasundaram for Appellant. 
A, Sundaram Aiyar for Respondent. 


KS. —— i Appeal dismissed. 
Panchapakesa Ayyar, F. Muthuveeranna Chettiar v. 
grd November, 1950. i . Muthuvenkatarama Chettiar. 


. A.A.A.O. No. 238 of 1946. 
Limitation Act (IX of 1908), article 182 (5)—Final order—Tesi— Struck off”, 

s lodged mn sc recordsd ” or ae closed ”__ effect. , 
“. Ifan execution petition is “ struck off”, “ lodged ”, “ recorded” or “ closed” 
while yet-the reliefs prayed for, or some of them, remain undisposed of, without 
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rà 


being covered final orders either ing or refusing those reliefs, then the 
ition will a to be on the file of the despite its being “ struck off’, 
‘ lodged 2. ce recorded 39) or ce closed a. : a 

Tt is the clear duty of a Court to dispose of an Execution Petition really, effec- 
tively and validly in one of the ways known to law. It should not close it for statis- 
tical purposes in its anxiety for quick disposal. The law is there to give redress 
and relief and not for nominal and quick disposals giving no relief or redress. Where 
a petition is closed for statistical purposes it must be deemed to be pending and 


proceeded with. 
K. V. Srinivasa Aiyar for Appellant. i 
S. Ramachandra Atyar and E. A. Viswanathan for Respondent. , 
K.S. —— ` A allowed. 
Chandra Reddy J. Sheik Rowther 2. 
grd November, 1950. Sheik Davad Rowther. 


C.R.P. No. 228 of 1949. 
Arbitration Act (X of 1940), section 17—Court can pass decres on the award only after 
expiry of time for filing objections. 
A Court can pass a decree on the award only after the expiry of time to file 
objections to the award. The time provided in Article 158 of the Limitation Act, 
for objections to the award is go days from the date of notice of the filing of the award, 
i tive of the fact whether the parties applied for time or not. A decree 
passed without allowing such time to lapse is illegal and unsustainable. * 
R. ; Aiyangar_ for Petitioner. 
M. S. Venkatarama Atyar and M. C. Rajagopalan for Respondent. $ 
SANS 2 Petition allowed. 


KS. 
Balakrishna Aya J. Pullayya v. Suramma, 
7th November, 1950. : A.A.A.O. No 28 of 1949. - 
Provincial Insolvency Act (V of 1920), Section 28—Adjudication of Hi father— 


ighis that will vest in the receioer—Right of creditor of family to proceed against sons’ shares. 
ue In a joint Hindu family amia e a L KEA thare aé three categories 
of rights :—(1) the share of the father, (2) the shares of the sons, (3) the capacity 
ofthe father to sell the shares of the sons under certain circumstances. When 
father is adjudicated insolvent cnly rights which belong to categories (1) and (a) 
vest in the Official Receiver_but not the right in category(2). And it is open to a 
creditor of the family to proceed inst the rights comprised in category (2) 80 
long as they have not been dinsovell af by the cial Receiver in exercise of the 
right in category (3). There is no bar to the shares of the sons being proceeded 
against. The sons cannot compel the decree-holder to implead the Official Receiver. 
If the Official Receiver thinks it necessary to do so it is for him to take steps to be 
brotght on record. : 


. Parthasarathi for Appellant. K. Bhkimasankaran for Respondent. -- 
K.S l dismissed 


Rajamannar, C.F. and Venkatasubba Rao v. The State of Madras. . 
Panc a Ayar, J. Č. M. P. No. 2797 of 1950. 


16tik November, 1950. . z 

Madras District Municipalities Act (V of 1920), section 40 (1)—Remooal of chairman 
of a Municipality by the Goverriment—Quyestion w the charges against the chairman 
which in ths opinion of the Govsrament justified kis removal were really made out—If can be 
gons into by the Courts—Scheduls III, rule 3 (1)—Duty of chairman to convene mosting when 

there is a proper requisition. . . 
In an application for the issue of a writ of certiorari to quash the order of the’ 
local Government removing the petitioner from his office of chairman of a Munici- 
pality, it was contended that the charges which in the opinion of the Government 

ified his removal were not really made out. ; : : 

_ Held, it is-not the province of the High Court or for the matter of that any 
Court, to record its opinion as to whether a chairman is or is not guilty of any of the 
levelled against him. Under section 40 (1) of the District Municipalities 
Act it is the opinion of the Govegnment that is decistve in the matter. Unless the 
petitioner is able to convince the Court that the Government have not formed 
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an opinion on materials placed before them, or that they have formed the opinion 
on materials entirely irrelevant to the charge levelled against him, or that the 
Government acted fraudulent in exercise of the power under that section, the 
High Court cannot quash the order of the Provincial Government removing a 
chairman or vice-chairman of any Municipality. 
Rule 3 (1) of Schedule III of the District Municipalities Act makes it incumbent 
- on the chairman to convene a meeting provided three things are satisfied, namely, 
that (1) the requisition is by not less hae a third of the members then on th 
Council, (2) it ifies the day (not being a public holiday) when the meeting is 
to be held, and 6) it specifies the purpose for which the meeting is to be held. The 
requisition has to be delivered during office hours to the chairman or other person 
mentioned in that rule at least ten clear days before the day of the meeting. Once 
the conditions laid down under rule g (1) are satisfied the chairman has no other 
option but to convene the meeting. © provision in rule g (2) as to what is to 
happen if the chairman failed to do his duty cannot help the chairman when 
proceedings are taken against him under section 40 of the Act for failure to convene 
the meeting. : 
R. Venkatiribha Rao, P. Ramachandra Rao and P. Babulla Reddy for Petitioner. 
The Government Pleader (P. Satyanarayana Raju) for the State of Madras. 
K.S. —— ; Application dismissed- 
Govinda Mengn and Basheer Ahmed Sayesd, FF. Subba Rao v. Venkatanarasimha Rao. 
16tik November, 1950. A. A. O. No. 388 of 1947. 
Decree—Schems decrae—Directions in—If can be executed. 
The operative portion of a decree was as follows :—“ In the rajinama filed 
by the parties on 7th February, 1913, the Court was invited to frame a scheme as 
the management of the Veeravallipalem Choultry by plaintiffs and 
defendants 1 to5. No detailed scheme is necessary as the rajinama says that it 
should be as a private choultry of the family. It is however necessary 
to give some simple directions to avoid ‘disputes. la) The properties allotted 
under the said rajinama and also the income of the choultry lands for the 
current year and the amount now ascertained and allotted to the choultry for 
the 6 pies share of the profits of the Kotipalli lankas, do vest in the choultry as the 
property -of the trust. The amount now allotted will form a corpus fund which, 
on realisation, shall be invested in proper securities- (b) The choultry and its 
properties and income should be aged Gy rotation of a Telugu year, each begin- 
ning with the rst defendant who is the eldest member and afterwards the 1st plaintiff 
and subsequently the gh defendant and finally thé 5th defendant. (The 4th and 
th defendants would have attained majority prior to their turn). The first defen- 
dant will also manage for the rest of the current Telugu year. (c) The trustee should 
in his turn keep proper accounts of the receipts and disbursements, file a copy 
of the accounts into once in 6 months for the inspection of the other parties 
and hand over the accounts with the cash on hand at the end of his turn to the 
succeeding trustee. ...... 7 
An application for execution of that decree was filed claiming that respondent 1 
should be directed to hand over the account paper, etc., relating to the trust and 
place the petitioner in possession of the properties for managing it for three years 
continuously and that respondents 1 to 3 be directed to file into Court the accounts 
from the year Promodutha onwards till the date of petition and other incidental 
; Hold :—It is impossible to say that there is any decree-holder or any judgment- 
debtor. The decree as such cannot be executed. 59 Mad. 751; 45 L.W. 230; 
(1937) 2 M.L.J. 887 and (1943) 1 M.L.J. 504, relied on. 
owever the execution application was permitted to be converted into a. 
suit under the second part of section 47, Civil Procedure Code, on payment of the 
proper Court-fees]. 
P. Somasundaram and eee for Appellants. 
D. Narasaraju for first ndent. 
K. S, = pe ae Appeal Wlowed and cross-objections dismissed. 
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Govinda Menon and Basheer Ahmed Sayeed, FF. Arumugam v. State of Madras. 
17th November, 1950. Cr. M. P. No. 1557 of 1950. 

Stare decisis—Decisions on points of law by Federal Court—If binding on High 
Courts after 26th January, 1950 (the date of the coming into force of the Constitution). 

A combined reading of Articles 141 and 374 (2) of the Constitution can lead 
only to one conclusion and that is that the decisions of the Federal Court given 
prior to the 26th January, 1950, shall be binding on all the Courts within the terri- 
tory of India. second part of Article 374 (2) makes the decisions of the Federal 
Court of the same binding nature as if they had been passed by the Supreme Court. 
It follows that the decisions of the Federal Court on points of law will be binding on 

[Accordingly in view of the decision in A.I.R. 1950 F.C. 129 the petition for 
issue of Habeas Corpus by a person detained under Preventive Detention Act IV of 
1950, was dismissed]. 

; Leave to ap to Supreme Court granted. 

N. S. Mani for Messrs. Row and Reddy and Krishnamurthi for Petitioner. . 

The State Prosecutor (S. Govind Swaminathan) on behalf of the State. 

K. S. — Petition dismissed., 
Rajamannar C.J. and Panchapakesa Ayyar, J. Muthiah Chettiar v. _ 

17th November, 1950. Commissioner of Income-tax, Madras. 
C.M.P. No. 2282 of 1950. 


Income-tax Act (XI of 1922), section 33-A (2\—Revision—Limitation for—sStarting 


point. 

The period of one year within which a revision application under section 33-A 
(2) of the Income-tax Act can be made has to be computed from the date when 
the order sought to be revised’ was communicated to the petitioner or the peti- 
tioner had the opportunity of coming to know of the order. 

LL.R. 34 . 151 and I.L.R. 53 Mad. 491, relied on. : 

I.L.R. g Pat. 172, not followed. : 

If a person js given a right to resort to a remedy to get rid of an adverse order 
within a prescribed time, limitation should not be computed from a date earlier 
than that on which the party Pa actually knew of the order or had an oppor- 
tunity of E ee order and therefore must be presumed to have had knowledge 
' of the order. the application for review has been rejected on a wrong view 

of section 33-A (2) a writ of mandamus to direct the commissioner of Income-tax 

to entertain and dispose of the application according to law can be issued. This 
relief cannot be obtained under any of the provisions of the Income-tax Act and 
there is no bar to the issue of the writ. 


R. Kesava Aana for Petitioner. 


C. S. Rama ‘Rao Saheb for Respondent. 
K.S. —— Petition allowed. 
Rajamannar, C.J. and Panchapakesa Ayyar, J. Komaraswami Goundan, Jn re. 


22nd November, 1950. 
C.M.P. No. 11260 of 1950. 

Madras Buildings Esase and Rent Control Act (XV of 1946)—Rent Controller or 
appellate tribunal—Inherent jurisdiction to set right inadvertent mistakes in petition for eviction 
and order on it by correcting door number of premises. 

It may be that section 151 ofthe Civil Procedure Code by itself does not apply — 
to proceedings under the Madras Rent Control Act. But a quasi-judicial tribunal 
like the Rent Controller or the appellate tribunal has an inherent power to set 
right mistakes made by inadvertence (for instance as-to the door number of the 
premises) in the petition for eviction and the order ‘or eviction) so long as the 
amendment does not amount to a review of the adjudication already made. Where 
both the landlord and tenant knew to which property the pr ings related and ° 
the tenant in fact appealed ọn the assumption that the proceedings related to the 
house which he was occupying, it does not lie in the tenant’s mouth to oppose an 
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application by the landlord for amendment of the description of the property 
by correcting.the door number. 
S. R. Subramania Aiyar for Petitioner. 


K.S. —— Application dismissed. 
. Govinda Menon and Bashssr Almed Sayeed, 7}. Offcial Receiver, East Tanjore v. 
- _ 23rd November, 1950. Sait Jessa Singh Chathurbujdas. 


A.A.O. No. 322 of 1950. 


Provincial Insoloency Act (V of 1920), Section 28 (7)—Effect—Adjudication of a 
person pending a suit against him—Decree without impleading Receiver—If binding on Receiver. 

By the operation of sub-section (7) of section 28 of the Provincial Insolvency 
Act, the insolvency of a debtor related back-to the date of the filing of the application 
for adjudication and thereafter where the Official Receiver was not c a party 
to a pending suit against the debtor, the decree obtained in that suit would not 
be, binding on the Receiver even if the Receiver would be bound by the equities. 
The Réceiver cannot be impleaded in execution of such decree and no relief can 

T. S. Kuppuswami Aiyar for Appellant. 

S. Ramaclandra Aiyar for Respondent. 


KS. oie Appeal allowed. 
Panchapakesa Ayyar, J. - Veeraswami v. Peda Lakshmudu. 
24th November, 1950. í C. R. P. No. 126 of 1947. 

Civil Procedure Code (V of 1908), Order 23, rule 1 (2)—Application for withdrawing 
suit with leave to fils a fresh sui tif entesa to allows to file fresh suit and dismiss 


application—Court if bound to give reasons for refusal of leave. 

When a plaintiff files a petition to withdraw the suit with permission to file 
afresh suit regarding the same subject-matter, under Order 29, rule 1 2) of the 
Civil Procedure Code, the Court has the right to dismiss the petition the 
petitioner that he might withdraw the suit if he wants, but it will not give him 
permission to file a fresh suit regarding the same subject-matter. Such an 
application must be atlowed or refused in toto. If liberty is refused the suit should 
not be dismissed at once but retained for trial in ‘the usual course. The 
Court cannot divide the petition into two and accept the withdrawal and refuse 
the liberty in the same order. Though in giving liberty to file a fresh suit ‘it 
should give facts and reasons, no reasons are required to be given by law for 
refusing permission to file a fresh suit, though it is desirable to give such reasons in 
order to let the party and the superior Courts know the reasons. 

K. Kottayya and N. Rammohan Rao for Petitioner. l 

D. Munikanniah, S. Vaidyanathan and K. Kanniah for Respondents. 


K.S. — Petition dismissed. 
Somasundaram, FJ. ` Public Prosecutor v. Chinnappa Pujary, 
28th November, 1950. Cr. A. No. 754 of 1950. 


Madras Prokibition Act (X of 1937), section 4 (2)—Presumption of guilt under— 
When arises, in respect of section 4 (1) (j). 

The presumption of guilt under section 4 (2) of the Madras Prohibition Act 
will apply to a portion of section 4 (1) (j) but not to the whole of it. The presump- 
tion will apply to that portion which deals with buying liquor or any intoxicating 
drug where possession can be proved. Where possession of any liquor has not been 
proved and only smell of liquor having been found, the presumption cannot apply. 

The Public Prosecutor (V. T. Rangaswami Ayyangar) for Appellant. 

© K. V. Ramaseshan (Amicus curie) for Respondent. . 
K.S, — : Appeal dismissed. 
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NOTES OF INDIAN CASES. 
PUGALUMPERUMAL PILLAI o. THANGATHAMMAL, (1949) 1 M.L.J. 389. 


This decision deals with a question of construction of a deed of gift executed 
by a Hindu, a commonplace question but nevertheless one frequently 
arising. The nature of the interest taken by a donee under a deed of 
gift is a mixed question of law and fact. It turns on the intention of the 
donor to be ascertained from the language of the gift deed. Where the 
document is in English a question of some nicety arises whether the 
words of the disposition, if they happen to carry a distinctive or technical 
sense in English law, should be so understood in this country as well. In 
the case of wills, it is well settled that in construing therein caution has to be 
exercised in regard to the importation of analogies afforded by the English law 
of Property or of the rules of construction that operate there. Apropos of this, 
it was observed by Lord Ki own in Mi. Bhoobun Moyes Debia v. Kishore 
Ackary Chowdhury! : “ It would be to apply a very false and mischievous principle, 
if it were held that the nature and extent of such power can be governed by any 
analogy to the law of England. Our system is one of the most artificial character 
founded in a great degree on feudal rules regulated by Acts of Parliament and 
adjusted by a long course of judicial determination to the wants of a state of society 
differing as far as possible from that which prevails among Hindus in India.” 

- The caution would equally be applicable to the construction of deeds of gift, parti- 
cularly so in India where the distinction maintained till relatively recently between 
interpretation of wills and peed len Se of deeds in England was not at any time 
recognised, and much more so where the deed is not in English but in the vernacular. 
Questions arising under Hindu law—the construction of any particular expression. 
in a deed of gift by a Hindu in his own vernacular would prima facis be one such 
—have therefore to be determined by the doctrines of that law only. It was 
observed in the Ramnad case? : “ The Hindu law contains within itself the principles 
of its own exposition and questions arising under it cannot be determined either 
on abstract reasoning or on analogies borrowed from other systems of law but 
must depend for their decision ae the ae a doctrines propounded by their 
recognised law-givers and unders.”’ e instant case, property had been. 
Conveged to the donee as © stridianam gift” . . . . “ to hold and enjoy the .... 
property hereditarily and from son to grandson and so on as long as the sun and 
moon last.” Though the Smritis have not given any exact definition of the term 
“ stridhana ” but have furnished only an enumeration of what is considered stri- 


dhana, Vijnaneswara has, in a way entirely his own, given a definition—faaql a 
faau. i. He has further stated that the etymological meaning of this term. 
being obvious a technical meaning is inadmissible—anratay oa ARATA | 


Therefore, according to Vijnaneswara, property taken by a woman in any mode 
whatsoever would her absolute property. Whatever limitations may have 
been imposed in to the character of property coming to a woman by inheri- 


tance or partition by judicial decisions, so far as property received under a gift 
is concerned there is no objection to its bemg regarded as her absolute property 
unless there is an indication in the gift deed itself to the contrary. It is true that 





1, (1865) 10 Moo.I.A. 279 (P.C). . (1867) 12 Moo.I.A. 397 (P.C.). 2 ... s 
2° Collector ef Madura Mooiee Ramalinga, 
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in Mohamed Shamsool v. Shewakramt, the Judicial Committee had stated: “ In 
construing the will of a Hindu, it is not improper to take into consideration what 
are known to be the ordinary notions and wishes of Hindus with reference to the 
devolution of property. It may be assumed that a Hindu generally desires that 
an estate, especially an ancestral estate shall be retained in his family and it may be 
assumed ihat as a general rule, at all events, women do not take absolute estates 
of inheritance which they are unable to alienate.” Whether the latter assumption 
is justifiable in view of modern trends, particularly as reflected in Articles 14 and 15 
of the Indian Constitution or section 8 of the Transfer of Property Act, is a matter 
for consideration. In the present case, however, the use of the term “ stridhanam ” 
connoting literally woman’s absolute property coupled with the direction that 
the property had been given to the donee hereditarily would make it clear that 
the intention of the donor was to confer an absolute estate. The other question 
that fell to be considered by the learned Judges was whether an absolute estate 
prima facie conveyed should be deemed to be cut down to a life estate by reason 
of a provision for reverter to the grantor in default of issue to the donee. In Lalit 
Mokun Singh Roy .v Chukkun Lal Roy*, while following the principles enunciated 
by Lord Denman in Dos. D. Gallini v. Gallini*, Lord Davey had laid down : “ There 
are two cardinal principles in the construction of wills, deeds and other documents. 
The first is that clear and unambiguous dispositive words are not to be 
controlled or qualified by any general expression of intention. The second is 
that technical words or words of known legal import must have their legal effect, 
even though the testator uses inconsistent words unless those inconsistent words 
are of such a nature as to make it perfectly clear that the testator did not mean to 
use the technical terms in their proper sense ”. In the case under notice, the learned 
Judges held applying the principles mentioned svpra that the intention of the donor 
was to give an absolute estate to the donee, her daughter. The conclusion is perfectly 
consistent with the significance attributed to the user of the term stridhanam both 
by popular opinion as well as by Vijnaneswara. 


SITHARAMAMURTHI HETTY v. GuruswaMi CHETTY, (1949) 1 M.L.J. 400. 
Interesting questions in the law of partnership fell to be considered in this case. 
Section 4 of the Indian Partnership Act defines ‘ partnership’ as the relation between 
persons who have agreed to share the profits of a business carried on by all or any 
of them acting for all. Section g charges the partners to carry on the business 
to the greatest common advantage and to be just and faithful to each other. Sec- 
tion 16 provides inier alia that if a partner derived any profit for himself from the 
use of the partnership property or business connection of the firm or the firm name 
he shall account for that profit and pay it to the firm. It is of interest to note that 
section 88 of the Trusts Act enacts the rule that where a pariner or other person 
bound in a fiduciary character to protect the interests of another person by availing 
himself of his character, gains for himself a pecuniary advantage he must hold 
for the benefit of such other person the advan so gained. Illustrations (d), 
(e) and (f) to the section are indicative of some of the circumstances under which, 
though the advantage has been gained by a partner for himself, he will have to hold 
it for the benefit of all the partners. A similar rule is enacted by section go with 
reference to any acquisition made by a tenant for life, co-owner, mo ec or any 
other qualified owner of property. The principle underlying these provisions would 
apply equally whether the user is actual or constructive, whether the acquirer acqui- 
tes the benefit for himself either deliberately or otherwise, whether the user is of the 
property or of the position gua partner or of the name of the partnership. This 
last is to be objective altogether. If the test is satisfied then the acquired property 
would automatically enure for the benefit of the partnership. The presumption 
created seems irrebuttable. The liability is the result of the interaction of two 
. distinctive factors, namely, the fiduciary character of the relationship between the 
parties and the user actual or constructive, in the acquisition of the advantage, 
e of the position afforded by such fiduciary relationship. The liability is an obliga- 
I. (1074) L-R. 2 LA. 7 (P.C.). 834 (P.C.). 
Q3 tBgn) LR. 2g LA. 76: ILLR. 24 Cal 3. (1833) 5 B. & Ad, 621 : 110 E.R. 920. 
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tion in the nature of a trust and under section g5 the obligor is in such cases 
subject, so far as may be, to the same liabilities and Disabilities as if he were a trustee 
of the property for the person for whose benefit he holdsit. In the case of a trustee 
proper, if he gains an advantage for himself attributable to his position or in- 
consistently with the standard of pie ets attaching to his status there is no doubt 
that an irrebuttable presumption will arise that the advantage must be held for 
the benefit of the cestui qui trust. The question is whether the same considerations 
would operate in regard to a renewal of a lease of partnership property obtained by 
one of the partners without the privity of the others for his own personal advantage. 
The case under review holds that the same considerations do not operate and that 
the law of India as to these matters is substantially the same as the law in England. 
It is submitted that a different result a to be indicated by the provisions of 
law in this country. So far as the English law is concerned, in Keech v. Sandford, 
it was ruled by Lord King that a trustee of leasehold property getting a renewal 
of the lease in his favour would be a constructive trustee for ihe beneficiary in 
respect of the advantage so gained. A Court of equity always fastens a construc- 
tive trust wherever a person clothed with a fiduciary character gains some personal 
advantage by availing himself of his situation as a trustee. The same incapacity 
is held to attach to personal representatives like executors. The principle is also 
held to be applicable to cases of persons who are not primarily trustees at all, as 
for instance, tenants for life in relation to remaindermen, mortgagees, etc. The 
basis for holding the renewal of the lease as operating for the benefit of the persons 
towards whom the acquirer, is in a special position is that the renewal is reall 

“an accretion to or graft upon the original term”, In re Biss v. Biss?, Bevan v. Webb*, 
Griffith v. Owen‘, that it “comes from the same root”, Rakestraw v. Brewer®, that the 
locus standi and opportunity for acquiring the advantage were afforded by the posi- 
tion of the acquirer, Cassels v. Stewart®, and that the old lease was the foundation 
of the new lease, Clegg v. Fishwick?. In the last mentioned case the Lord cellor 
observed : “ The old lease was the foundation of the new lease, the tenant right 
of renewal arising out of the old lease giving the partners the benefit of the new 
lease ; at least the law assumes it to be so ” (italics ours). It is immaterial if the right 
of renewal was attributable to a custom or agreement or any other cause or was 
obtained by surrender of the lease or before the expiry of the old lease, per 
Romer, J., in In re Biss v. Biss*. The manner in which the presumption came 
to a even to cases where the original lease itself gave no right to renewal 
is somewhat interesting to follow. In the case of landowners and ecclesiastical 
bodies, though the owners of such a lease had no legal claim for a renewal, yet, 
they had hope or expectation of it derived from and based upon their ownership 
of the origmal lease and even this hope or expectation was dobe ana eed 
right’ and therefore as associated with or arsing out of or referable to the original 
lease or term. The purchase of a reversion was, however, regarded as standing 
on a different footing and would not necessarily attract the presumption that 
the purchase was an accretion to the original term, see Bevan v. Webd?. If 
the trustee of a lease not renewable by contract or custom buys the reversion on 
the lease he may in the absence of fraud hold it for his own benefit. In regard 
to the operation of the presumption, English law mamtams a distinction between 
the case of trustees and personal representatives on the one hand and others. As 
to the former, the presumption is one of law and irrebuttable. As to the latter, 
it is one of fact and rebuttable. As to the former, the liability is absolute ; as 
to the latter not so. The reason is that m the former case the presumption rests 
on public policy, Griffin, Griffin)®, Blewett v. Millet11, per Collins M. R. m In re 
Biss v. Biss*. Apropos of this it was observed by Parker, J? in Griffith v. 


Owent: “The principle of Keech v. Sandford! is primarily applicable to renewal 
1, (1726) Sel. Cas., Ch. 61: 25 B.R. 223. rg 1o) 1 Mac. & G. 293 : 41 E.R. 278. 
2 FEA a Ch. 40. 1903 2 Ch. 40, 6. 
g. (1905) 1 Ch. 620. 9. Ashbburner’s Principles of Equity, and ed., 
4 (1907) 1 Ch. 195. P. 309. ° 
5 1728) 2 P.W. 511: 24 E.R. 899. to. 1S&ch. & Lef. $2 3 
‘a. 387. 
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of a lease and depends partly on the nature of leasehold property and partly 
on some fiduciary relationship or duty existing on the part of the person 
whom it is sought to declarc a trustee towards the persons who seck to have 
the trust declared. In the case both of leases renewable by right or custom 
and of leases not so renewable, the renewal is prima facis considered to have 
been obtaimed by virtue of the interest which the person obtaining the renewal 
has in the property, and accordingly the renewed lease is prima facis looked upon 
as a graft on the original interest and subject to the same trusts or limitations. In 
some cases the person who obtains the renewal is allowed, in others he is not allowed, 
to show that in spite of the nature of the property, there is in the particular cir- 
cumstances ae inequitable in his claimmg the renewed lease for his own 
benefit. Whether he is or is not allowed to do this depends on the particular 
fiduciary relationship or duty Sage OR his part. Thus a trustee is never allowed 
to do this ; but a mortgagee is.’ e case of a partner in English law is regarded 
as falling *within the category of persons against whom the presumption is not 
irrebuttable. The position has been thus stated’: Ifa partner “ renew the term 
pee his own account, he shall hold for the benefit of all parties interested in the 
lease ; for in consideration of equity the subject of the settlement is not only 
the lease, "put also the right of renewal ; and no person taking only a limited interest 
can avail himself of the situation in which the settlement has placed him to obtain 
a disproportionate advantage in derogation of the rights of others who have similar 
claims.” The presumption is declared to be a rebuttable presumption of fact, 
see Nesbit v. Tredennick*. The position of a partner was considered directly in 
Featherstonshaugh v. Fenwick*. ‘There, two of the partners in a partnership concerned 
had obtained in their own names a renewal of the lease of the p premises, 
mea ee a the partnership and ne ht to exclude the plaintif, their 
m all interest in the new lease. It was held by Sir William Grant 
eae one partner cannot treat privately and behind the backs of his copartners, 
for a lease of the premises where the joint trade was carried. on, for his own individual 
benefit and that if he does so treat and obtains a lease in his own name, it is a trust 
for the parnership. The reason for the rule was explained as follows by Lord 
Selborne L. C. in Cassels v. Stewart4: “A man obtaining his locus stand 
and his opportunity for making such arrangements, by the position he occupies 
as a partner, is bound by his obligation to his copartners in such dealings not to 
separate his interest from theirs, but if he acquires any benefit to communicate 
it to them.” Clegg v. Edmondson® is an important pronouncement on this matter. 
There the partnership was one at will The managing partners gave notice 
of dissolution and of their intention to renew the old lease for their own benefit. 
They afterwards did so obtain a renewal, the other partners protesting, and there 
wasyevidence to show that the landlord ‘objected to renew lease in favour of 
any persons other than the managing partners. It was pointed out by the Court 
that it was not competent to the ing partners to acquire for themselves the 
benefit of the renewed lease, though on the facts of the case the plaintiffs were 
denied any right to the benefit of the renewal inasmuch as they had with full 
knowledge of their rights allowed the managing partners to carry on ne their own 
risk for a long time without taking any steps to assert their rights by legal proceed- 
ings. In the course of his judgment Turner, L.J., expressed the view that the pre- 
sumption as to the benefit of the advantage gained by a partner is not irrebuttable. 
The decision also makes it clear that circumstances like the partnership being at 
will and liable to dissolution at any time or the lessor’s unwillingness to renew 
the lease in favour of any person except the managing partners are wholly irrelevant. 
Turner, L.J., remarked: ‘ I am not prepared to say that in no case can a partner 
during ‘the continuance of the partnership contract for a new lease to be granted 
to himself of property which is in lease to the partnership without the new lease 
being held to be subject to trusts for the benefit of the partnership. The authorities, 


— 


° i. Lewin on Trusts, 14th ed., p. 161. 4 eee Dee > 73. 
2. IB. Be 5. (1857) 8 De G. M. & G. 985. 
3. (1810) 17 Ves. Jun. 297 : 94 E.R. 115. 
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I think, do not warrant that position ; but this, I think, is lain upon all the autho- 
rities, that_it is very difficult for any partner to secure to himself to the exclusion 
of his copartners the benefit of a lease so contracted for”. Where it is not a case 
of renewal of the old lease but the purchase of the reversion on a lease the partner 
purchasing cannot be said to do so by virtue of any interest in the lease where the 
lease was not renewable by custom or contract. In Bevan v. Webb*, Warrington, J. 
observed as to these matters : “ If a trustee or a person in the position of a trustee, 
holding as part of his trust property a lease, takes a renewal of that lease, that renewed 
lease is treated as a graft or addition to the trust property and itself forms part 
of the trust property...... And I think also there is no doubt the principle 
is applicable to the relations between partners, and if part of the assets of the 
firm consists of leasehold premises, one partner cannot take a new lease of those 
premises and then insist on keeping that for his own benefit”. The learned Judge 
also pointed out that the doctrine that wherever the reversion on a lease which 
forms art of a trust estate is purchased by the trustee of the lease the purchase 
is for the benefit of the trust estate applies only to leaseholds which are renewable 
by custom or contract and so if a trustee of a Jease which is nct thus renewable 
buys the reversion on the lease he may in the absence of fraud hold it for his own 
benefit It would thus seem that it is not merely the incapacity induced by the 
fiduciary position but also the possibility of attributing the advantage gained to 
that position that creates the presumption and colours its character. Adverting 
to the decision in In re Biss v. Biss?, it was observed by Varadachariar, J., in Rama- 
linga Reddy v. Ramalinga Sstty? : “ The implication of this judgment clearly is that 
except in the case of trustees, thare is no irrebuttable presumption in support 
of the equity (see also Babani Sairoo v. Bulba Govind)*. It only remains to refer 
to Trimble v. Goldberg® as establishing that the equity arising from the fiduciary 
obligation or duty subsisting between partners cannot be extended to cover every 
transaction entered into by one of them merely on the ground that there is some 
connection between the partnership and the transaction complained of ; it must 
be shown that the transaction was within the scope of the partnership or part 
of the business of the partnership or an undertaking in rivalry with the partnership 
or indeed connected with it in any proper sense”. The learned Judge also holds 
that the statute law of India has not substantially deviated from the rules of English 
law. The last conclusion is however debatable. Granted that before the advan- 
tage gained by a partner ostensibly for his own personal benefit could operate 
for the benefit of the partnership it must be shown that the transaction in question 
was connected with the partnership “in any proper sense”’, it is difficult to see 
why when such connection has been established the presumption arising as to the 
character of the acquisition should not be as irrebuttable as in the case of a trustee 
stricto sensu in whose case also the presumption operates only on proof that the 
acquisition can be correlated with the position of the acquirer as trustee. The 
language of the illustrations (d), (e) and (f) to section 88 of the Trusts Act as 
compared with that of the illustration attached to section 258 of the Contract 
Act is significant. The former illustrations state in every case that the advantage 
gained shall enure for the benefit of the partnership. The illustration in the Contract 
‘Act however left it to the option of the concerned partners to assert a claim. They 
“ are entitled to participate if they please.” This would suggest that the advantage 
gained does not automatically attach to the partnership. The illustration has now 
been dropped and is not reproduced in section 16 of the Partnership Act which 
embodies the principle of section 258, Contract Act. Could it not therefore 
be argued that this omission is deliberate and the intention is to leave the character 
of the presumption in the form in which it is found in the illustrations to section 88 
of the Trusts Act referred to supra, namely, that the advantage gained by the partner 
shall a for the benefit of the partnership as surely as it will if it were a case of 
trust 








1. (1905) 1 Ch. 620, 625. 4 (1932) 137 I.C. 355 : A.LR. 1932 Bom. e 
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Naarreppi PATHURAJU v. VEERA VENKATA SATYANARAYANA, (1949) 1 M.L.J. 
o. This case is concerned with another interesting point in the law a. 

t holds that though in a suit for the dissolution of a partnership the Court has 
power to sell even a going concern, yet, when one of the partners has a dominant 
or gany preponderating interest in the concern, his interest should be considered 
and any proposal submitted by him for the purchase by himself of the shares, of 
the other partners is entitled to consideration. The suit for dissolution cannot 
serve as a cover or cloak for either party to spite the other. It would seem reason- 
able that the party who has the major interest should have an opportunity of keeping 
the concern where to allow him to acquire it will not in any way prejudice the 
interests of the other parties or will not in any way be unjust. Itis true that ordi- 
narily in the absence of any agreement to the contrary the right of each partner 
on a dissolution is to have the partnership property converied into money by a 
sale.1 The rule however is not absolute. In Syers v. Syers*, the plaintiff had lent. 
moneys to the defendant and stipulated that a deed of partnership should be executed 
iving the plaintiff one-cighth share of the profits of the business, the property 
cing a music hall which was a going concern. A dispute having risen between. 
the parties, Lord Cairns, L.C., observed: “ M Lords, it is very true as was said 
at the Bar, that on dissolving a Pe of this kind the ordinary course be for 
the Court to direct a sale of the assets an , if necessary, a sale of the concern as a 
going concern and to give liberty for proposals to be made by either party to pur- 
chase it before the Judge in Chambers. My Lords, these provisions are moulded 
in every case by the Court to meet the circumstances of the particular case; and 
it ap to me that looking at the nature of this business and looking at the very 
snail meed which was taken in it by the respondent, it would certainly not be 
desirable in this case to have a sale, or Pee premises to the hammer for- 
the purpose of ascertaining what sum ought to be given for them. It is a case, 
therefore in which, if a decree for dissolution had been made in the first instance,, 
I apprehend, that the Court would have thought it right to authorise the owner- 
of seven-cighths of the concern to lay proposals for a purchase before the Judge in 
Chambers”. These observations lend support to the view that where one partner 
has a preponderating interest in the business it will not be fair to have a public 
sale of the business merely to ascertain its money value on dissolution. The major 
partner should have an opportunity, if he so desires, to acquire the interests of the 
others. In the case under notice the plaintiff’s share was one-fifth and the defend- 
ant’s four-fifth ; the property concerned was a rice-mill and its value accordmg 
to the plaintiff would be Rs. 30,000 and according to the defendant Rs. 15,000. 
The evidence showed that the defendant was “genuinely anxious” to retain 
the mill for himself and purchase the plaintiff’s share. It also showed that to 
achieve that object the defendant was agreeable to accept the plamtiff’s valuation. 
In the circumstances the direction to sell by public auction the plaintiff’s share 
alone of the mill with the plaintiff’s valuation as the starting bid will, with respect, 
be an equitable solution giving the defendant the opportunity of acquirmg the 
plaintiff’s interest and getting the whole roperty for himself and at the same time 
ensuring to the plaintiff the advantages which a higher bid for his share would fetch. 


Sussa REDDI v. Kom: REDDI, (1949) 1 M.L.J. 425. 

This is a decision of more than passing interest regarding the scope 
of Order 41, rule 33, of the Civil Procedure Code which provides that 
the appellate Court shall have power to pass any decree and make any 
order which ought to have been passed or made and to pass or make such further 
or other decree or order as the case may require, and this power may be 
exercised notwithstanding that the appeal is as to part only of the decree and 
may be exercised m favour of all or any of the respondents or parties although 
such respondents or parties may not have filed any appeal or objection. e 
instant decision makes two points: (i), that relief under the above provision 
e 
er eR NS 
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can only be granted m a pending appeal and not in an appeal already disposed of ; 
and (ii) that the concluding words of the provision that the discretion of 
the Court is not invokable where the party seeking relief had m fact preferred an 
appeal which had been however thrown out. The matter seems to be one of first 
impression. The considerations set out infra should indicate a different result on 
both the points. The basis for the rule embodied in Order 41, rule 33, is to be 
found m Order 58, rule 4 of the Rules of the Supreme Court in England. The 
provision was introduced mto the Civil Procedure Code for the first time in 1908. 
‘The Court’s discretion is to be exercised ex debito jusiittias. The range and sweep 
of the discretion has been the subject of consideration m a number of decisions. 
So far as Madras is concerned, it is unnecessary to look beyond the Full Bench 
ruling in Subramama Chettiar v. Sinnammal!. There Madhavan Nair, J., observed : 
“* Its object is clearly to enable the Court to do complete justice between the parties. 
Its terms are very wide and in a proper case it gives the appellate Court ample 
discretion to pass any decree or make any order to prevent ends of justice from being 
defeated. By the very terms of the order, mvolving as it does an exercise of judicial 
discretion, the question whether the appellate Court should exercise the powers 
conferred by them in any particular case would no doubt depend upon the special 
facts and circumstances of that case. The illustration to the rule is a type of one 
class of cases, which calls for the exercise of the powers conferred by rule 33 ; but 
it does not by any means exhaust the class of cases in which the powers of the appellate 
Court under this rule may be invoked. Having regard to the wide language of the 
rule it is inexpedient to lay down any hard and fast rule regarding the true scope 
of this provision. Ina proper case the Courts should not hesitate to use the powers 
conferred upon it by this rule”. Two things are made clear: (i) The object 
of the rule being to prevent the ends of justice from being defeated, it is inexpedient 
to lay down any hard and fast rule regarding the scope of the discretion ; (ii) the 
Court should not hesitate to use the powers conferred upon it by the rule in a proper 
case. In Thirumalachariar v. Athimoola Karayalar’, it was stated with reference 
to the Full Bench ruling: ‘‘ That ruling has established that in a proper case the 
appellate Court has ample discretion to make any decree or order to prevent the 
ends of justice from being defeated ..... Rule 33 imposes no conditions ”. 
In that case, the plaintiff had filed a suit to enforce an po ie tiene tn eee 
defendants 1 to 7. The suit was decreed ex parte as against all the defendants. 
Defendants 2 to 6 applied to have the ex parts order set aside. Defendants 1 and 7 
who were women did not so apply. The Subordinate Judge set aside the decree 
ae all the defendants. The plaintiff preferred a Civil Revision Petition to the 

igh Court against that order. While dismissing the petition against defendants 
2 to 6, the High Court restored the decree against defendants 1 and 7. The Subor- 
dinate Judge who re-tried the suit found that the document on which the suit 
‘was based was not genuine and so dismissed the suit against defendants 2 to 6. 
The result was that the ex parte decree against defendants 1 and 7 stood but as 
regards the rest of the defendants the decree stood vacated. An appeal preferred 
by the plaintiff against the dismissal of his suit was rejected. The High Court’s 
powers under Order 41, rule 38, having been invoked on behalf of defendants 1 
and 7, the suit was ales issed against them also. The document on which the 
entire suit rested having been found not to be genuine it would have been illogical 
and unjust to hold that while the suit had been dismissed against defendants 2 to 6, 
the decree against defendants 1 and 7 should be allowed to stand. On that ground 
the High Court exercised its powers under Order 41, rule 33. A recent decision 
of the Federal Court, Hari Sankar Pal v. Anath Nath Mitter? is also instructive on 
this matter. It was there observed: “It cannot be disputed that in a proper 
case the appellate Court can, under the provision of Order 41, rule 33, Civil Pro- 
cedure Code, a hose reverse a decree or order of the Court below even in favour 
of a party who not preferred any appeal or cross-objection. These powers 
indeed should be cautiously used with due regard to the circumstances of each 
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individual case, but no rigid rule can be laid down fettering the discretion of the 
Court in such matters which the Legislature has, for best of reasons, left unfettered. 
In the case before us, although the appeal was by some of the proprietors and was 
in respect of that portion of the Tribunal’s award which affected them, ths ground 
urged in support of the I was common to all the propristors and. it challenged the propristy 
of the entire “aot ion of the Improvement Tribunal. The Court ace the 
appellant’s contention and reversed the decision of the Tribunal and in 

the appeal, it a Gu ie oes eee Ue eee 
to the non-a proprietors as well who figured as respondents im the appeal, 
if it considered such order or decree to be necessary for doing complete justice 
between the parties and to avoid inconsistent decisions in the same proceeding. 
We cannot say that the mterference by the learned Judges has not been in this case 
in exercise of a sound judicial discretion. The question, however, still arises, as to 
whether the High Court could exercise these powers under Order 41, rule 33, Civil 
Procedure Code, raat to the disposal of the appeal, on an application for review 
of the judgment when in judgment itself these powers were not exercised . 

Order 41, rule 33, of the Ged Procedure Code is a purely enabling provision which 
enables the appellate Court to exercise certain powers in favour of a party who 
has not filed the appeal if the circumstances of the case and the mteresis of justice 
so require. The powers bemg discretionary no Court can be compelled to make 
an order under this rule; but if the appellate court while it allows the appeal 


refuses to make any order in favour of a non-ap party, whose position is 
identically the same as that of the successful appellant, without applying its mind 
to’ the provisions of Order 41, rule 33 of the Civil Prone Code ..... we do 


not think that the Court is mcompetent to rectify its omission and reconsider the 
matter if and when it is brought to its notice by way of an application for review’ 
(italics ours). The italicised portions show that where the ground urged in appeal 
challenged the propriety of the entire decision and was a ground common to all 
the defendants, the discretion under Order 41, rule 33 could be exercised and secondly 
the mere fact that the power is invoked subsequent to the disposal of the appeal 
will be no ground for refusing to exercise the same. Where the refusal to 
relief to the party who had not appealed or effectively appealed would tend to defeat 
the ends of justice relief under er 41, rule 33 could be given. Nor would it 
be logical to deny relief to a party merely because of the dismissal of his own appeal 
for a technical reason. In the case under notice, there were two suits each one 
of which was by a different plamtiff against the same two defendants on an identical 
cause of action for recovery of damages for malicious prosecution. Both suits 
were decreed. Appeals were taken to the appellate Court by each of the two 
defendants in the two suits. The appeals of one of the defendants were dismissed 
for default and further appeals preferred to the High Court against the order of 
refusal to set aside the dismissals for default were also dismissed. Thus the decision 
of the trial Court giving a decree against that defendant had become final. In the 
meanwhile, the appeals preferred by the other defendant had been allowed a few 
days before the High Court had the ara of the former defendant 
against the order of refusal to set aside the dismi of his appeals. On the dis 
missal of the C. M. As. by the High Court, the defendant who had brought those 
appeals applied to be added as a party m the PPS preferred by his co-defendant 
and prayed for the same relief to be as against the plaintiff. But 
by then those appeals had been Geer In those circumstances, the case under 
review had held that the powers under Order 41, rule 33 could not be exercised 
in favour of the applicant. The observations from the decisions of the Full Bench 
in Subramanian Chettiar v. Sinnammal! and of the Federal Court in Hari Sankar Pal 
v. Anath Nath Mitter? show that in coming to that conclusion on the scope of Order 
41, Tule 33 the learned Judge im the instant decision has taken a.rather narrow 
view of ite range of discretion conferred on an appellate Court by that provision 
of law. — 
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Kast AMMAL o. Ramaswami REDDIAR, (1949) 1 M.L.J. 426. 


This is yet another decision bearing on the rule of law embodied in section 112 
of the Evidence Act. Certain observations in thé judgment seem td be rather 
debatable. According to the section, the fact that the child was born during the 
continuance of a valid marriage between the mother of the child and her husband 
is conclusive proof that the child is a legitimate child of the husband, unless it 
can be shown that the parties to the marriage had no access to each other at any 
time when the child could have been begotten. The term “ access’? had been 
interpreted by Venkatasubba Rao, J., as actual sexual intercourse—see Jagannadha 
Mudali v. Chinnaswami Chetff1, Samuel v. Annammal? ; but this view is no longer 
tenable as is clear from the decision of the Privy Council in Karapaya Servai v. Mayandi* 
There it was observed: “It was suggested by counsel for the appellants that 
‘access’ in the section implied actual co-habitation, and a case from the Madras 
reports was cited in support of this contention. Nothing seems to turn on the 
nature of the access in the present case, but their Lordships are satisfied that the 
word means no more than opportunity of intercourse.’’ It is thus clear that the 
only way in which the presumption arising under section 112 can be displaced is 
by proof that the parties to the marriage had no opportunity for intercourse with 

other at any time when the child could have begotten, Hanwmantarao v. 

vdrayya*, Krishnappa v. Venkatappa* The decision under notice seems to 
accept the rule so stated. It also interprets the finding of the lower Court on that 
matter to that effect. Thus at one place it is stated: “I interpret this finding 
to mean that the first defendant had never an op rtunity of intercourse with the 
first plaintiff.” Later on, again, it is observed : Tn my view, the finding, therefore 
of the learned Subordinate Judge amounts to saying that the first defendant had 
no opportunity of intercourse with the first plaintiff at the material period.” The 
learned Judge however proceeded to remark: ‘ The one method of proving -that 
a man had no opportunity of intercourse is to conclusively establish that he had 
no intercourse with the woman.” Surely, this reasoning is not accurate. For 
one thing, to establish conclusively that a man had no intimacy with a woman 
though there was opportunity therefor is almost impossible, inasmuch as what is 
to be proved is a negative. Secondly, proof of non-intercourse will not per se be 
roof of lack of opportunity. The opportunity might have existed but might not 
ve been availed of. This possibility is fully recognised in Islamic jurisprudence , 
in the institution of “valid retirement”? which contemplates the spouses being 
together in circumstances presenting no legal or physical impediment to actual 
sexual intimacy though in fact there might have been no such intimacy. The 
effect of valid retirement is for many purposes the same as if the marriage was 
consummated. It is so treated as the paternity of any child conceived 
by the woman during that time. All that section 112 of the Evidence Act requires 
is proof of absence of opportunity, Whether in any particular case there was such’ 
cere must necessarily depend on the circumstances of the case. The mere 
fact that the spouses a van to be in the same locality at the relevant period 
would per se be no-proof of such er. In the Aylesford Peerage case*, Lord 
Selborne observed : “‘ No doubt they were at the same time, during the critical 
period when this child might have been conceived, for certain spaces of time at , 
different houses in London ; but the lady was at a house where dic was receivi 
the visits of her paramour ; the husband was in constant intercourse with fiends 
and constant communication with servants all of whom would have been certainly 
likely to know if he had been in the habit of visiting his wife. All of them as far 
as a negative can be proved, proved the contrary. So that e have all the evidence 
which the nature of the case admits of, and all the probabilities of the case, to 
negative the suggestion that (though it was possible they should meet) they actually 
did meet.” A case falling on the other side of the line was that in Karapaya Servai 
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v. Mayandi1, where Sir George Lowndes summed up the facts as follows: “ The 

materiality of these facts, however, is that in December, 1931, the parties were 

admittedly in touch with each other, were residing at all events for a short period 

in reasonable proximity, the wife being in the house of a relative of the husband, 

and that there is nothing...... to suggest that she was unfaithful or that the , 
parties were on terms of personal hostility.” 


SATYAM 0, VENKATASWAMI, (1949) I M.L.J. 434. 

An important practice point is covered by this . Itis the normal proce- 
dure that the testimony of every person. should be rendered orally in open court 
in the presence and under the personal direction and superintendence of the Judge. 
Order 18, rule 4, Civil Procedure Code, so provides. Exceptions to this rule 
are cases of examination by interrogatories or on commission. Section 1 of the 
Evidence Act does not apply to affidavits presented to any Court‘or officer. But 
this would not mean that the affidavit of any person can go in as evidence without 
necessity for that person to get intos the witness box. The circumstances relating 
to the use of affidavit evidence have Been considered in Warnsr v. Mosses*, where 
it is pointed out that in the absence of any agreement between the parties to take 
evidence by affidavit or order of Court permitting particular facts to be proved 
by affidavit or order of Court for examination by interrogatories or before a commis- 
sioner, witnesses shall be examined viva voce in open Court. According to English 
law the parties may agree to have a suit tried on affidavit?, The Civil Procedure 
Code has no express provision in regard to the matter but there is nothing precluding 
the parties from ent ing into such an agreement. In Narayana v.: hmayyat, 
Burn, J., has held that affidavits cannot properly be acted upon unless both parties 

to have them treated as evidence. Reception of affidavit evidence by order 
r Court is controlled by the provisions of er 19, Tule 1, Civil Procedure Code 
following Order 37, rule 1 of the English Supreme Court Rules. Under the first 
part of er 19, rule 1, the Court has power to order any particular fact or facts 
to be proved by affidavit even if the parties do not wish it. Under the second part, - 
the Court has, subject to the proviso, the power to order the reading of the affidavit 
inst the wish of one party. And an affidavit in such cases does not cease to be 
- evidence of the facts alleged therein if the other party does not make any request 
for the attendance of the deponent for cross-examination and it is not incumbent 
on the deponent to go into the witness box voluntarily though no demand or request 
therefor is made by the other side, Jamaluddin Abdul Wahab v. Abdul Ali’. The 
decision under notice also indicates that even’ if there is waiver of an objection as 
to admissibility of affidavit evidence, the relevancy of such evidence would still 
be a matter for the consideration of Courts. 


Natesan In re., (1949) 1 M.L.J. 438. ' - 

The duties of an auditor in our contry in regard to the scrutiny of the accounts 
-of a company are defined in gection 145 of the Companies Act. He has to make 
his report to the members of the company on the accounts examined by him, and, 
on every balance sheet he has to state inter alia whether he has or has not been able 

` to obtain all the information and appa he required, whether in his opinion 
the balance-sheet and the profit and loss acount referred to in his report are drawn 
up in conformity with law, and, whether the balance-shect exhibits a true and 
correct view of the company’s affairs according to the best of his information and 
the explanations given to him and as shown by the books of the company, It is 
dear that unless the auditor is to be held strictly to his legal liability, however honest 
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which does not comply-with the requirements of the section, every auditor who is 
knowlingly and wilfully a party to the default shall be punishable with fine which 
may extend to Rs. 100. Section 282 lays down that whoever in any report, return, 
certificate, balance-sheet or other document required for purposes of the Act wilfully 
makes a statement false-in any material particular, knowing it to be false, shall be ` 
punishable with imprisonment for a term which may extend to 3 years and shall 
also be liable to fine. The mode in which the auditor should approach the discharge 
of his duties, the particulars to which he should invite the attention of the members 
of the company in his report and the form in which such attention is to be invited 
have often come up before the Courts for consideration. In what has always 
been regarded as the leading decision on this subject, In re Loddon ® General 
Bank}, an auditor, one Mr. Theobald, had pressented a confidential report to the 
directors calling their attention to the- insufficiency of the securities on 
which the capital of the company had been invested and the-difficulty of realising 
the same, but in his report to the shareholders he had merely stated that the value 
of the assets was dependent on realisation. The shareholders were deceived as 
- to the condition of the company and declared a dividend out of capital and not 
out of income. It was held that the auditor was guilty of misfeasance under sec- 
tion 10 of the Companies (Winding up) Act, 1890, 53 & 54 Vic, c. 63. In the 
course of his judgment, Lindley, L.J., observed: “‘ i is no part of an auditor’s 
duty to give advice either to the directors or to the shareholers, as to what they 
ought to do. An auditor has nothing to do with the prudence or imprudence of 
mng loans with or without security. It is nothing to him whether the busi- 
ness of a company is being conduct rudently or imprudently, profitably or 
unprofitably. It is nothing to him whether dividends are properly or improperly 
declared, provided he di his own duty to the shareholders. His business 
is to ascertain and state the true financial position of the company at the time of 
the audit and his duty is confined to that .... How is he to ascertain that 
position? The answer is, by examining the books of the company. But he does 
not discharge his duty by doing this without inquiry and without taking any trouble 
to see that the books ihembelves show the company’s true position. He must 
take reasonable care to acsertain that they do so. niess he does this his audit 
would be worse than an idle farce. Assuming that the books are so kept as to show 
the true position of the company, the auditor has to frame a balance-sheet showi 
that position according to the books and to certify that the balance-sheet presen 
is correct in that sense. But his first duty is to examine the books not merely for 
the purpose of ascertaining what they do show, but also for the purpose of satis- 
ing himself that they show the true financial position of the company. . . . 
auditor, however, is not bound to do more than exercise reasonable care an 
skill in making inquiries and investigations. He is not an insurer; he does not 
tee that the books do correctly show the true position of the company’s 
affairs ; he does not even guarantee that his balance-sheet is accurate according to 
the books of the company. Ifhe did, he would be responsible for error on his part, 
even if he were himself deceived without want of any reasonable care on his part, 
say, by the fraudulent concealment of a book from him. His obligation is not so 
onerous as this. Such I take to be the duty of the auditor : he must be honest— 
i.e., he must not certify what he does not believe to be true, and he must take reason- 
able care and skill before he believes that what he certifies is true. What is reason- 
able care in any particular case must depend on the circumstances of that case’’. 
It was further pointed out by the learned Lord Justice that it would be the auditor’s 
duty to “ check the cash, examine vouchers for payments, see that the bills and 
securities entered in the books were held by the bank and take reasonable care to 
ascertain their value”. Referring to this decision, the same learned Lord Justice 


stated in In re Kingston Cotton Mill Co.* : ‘ It was there pointed out that an auditor’s _. - 


duty is to examine the books, ascertain that they are right, and to prepare a balance- ` 
sheet showing the true financial position of the company at the time to which the 
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balance-sheet refers, But it was also pointed out that an auditor is not an insurer, 
and that in the ae of his duty he is only bound to exercise a reasonable 
amount of care and skill. It was further pointed out that what in a particular 
case is a reasonable amount of care and kil depends on the circumstances of the 
case ; that if there is nothing which ought to excite icion, less care may properly 
be considered reasonable than could be so consid if suspicion was or ought to 
have been aroused . . . . I protest, however, against the notion that an 
auditor is bound to be suspicious as distinguished from reasonably careful”. In 
the same case ae L.J., observed : “ It is the duty of an auditor to bring to bear 
on the work he has to perform that skill, care and caution which a reasonably 
competent, careful and cautious auditor would use. What is reasonable skill, 
care and caution must depend on the particular circumstances of each case. An 
auditor is not bound to be a detective, or, as was said, to approach his work with 
suspicion or with a foregone conclusion that there is something wrong. He is a 
watchdog but not a blood-hound. He is justified in believing tried seryants of 
the company in whom confidence is placed by the company. He is entitled to 
assume that they are honest and to rely upon their representations provided he 
takes reasonable care. If there is anything calculated to excite suspicion he could 
robe it to the bottom.; but in the absence of anything of that kind he is only 
und to be reasonably cautious and careful”, He added: “ Auditors must 
not be made liable for not tracking out ingenious and carefully laid schemes of 
-fraud when there is nothing to arouse their suspicion and when these frauds are 
perpetrated by tried servants of the company and are undetected for years by the 
directors ; so to hold would make the position of an auditor intolerable ”, Sargant 
L.J., in agreeing pointed out that the duty of an auditor is verification and not 
detection. That an auditor’s duty does not however end with merely ascertain- 
ing whether there are vouchers in respect of the disbursements made but he has 
also to see whether the payments are authorised by the duty of the authority con- 
cerned is brought out in Thomas v. Davenport Corporation’. ‘There Lord Russell, C.J., 
stated: “I do not subscribe.to the doctrine that his sole duty is to see whether 
there are vouchers apparently formal and regular, justifying each of the items 
in respect of which the authority seeks to get credit upon the accounts put before 
the auditors for audit. I think that is an incomplete and imperfect view of the 
duties of auditors. I think an auditor is not only entitled but justified and bound 
to go firther thar that, and by fair and reasonable examination of the vouchers 
to see that there are not amongst the payments so made payments which are not 
authorised by the duty of the authority, or in any other way illegal or improper. 
If he discovers that any such improper or aL payments ap to have been 
made, his duty will certainly be to make it public by report to the authority itself, 
and the burgesses who create that authority”. As to the manner in which the 
attention of the shareholders should be drawn, it was laid down by Lindley, L.J., 
in In re London and General Bank? that a person whose duty is to convey information . 
to others does not discharge that duty by simply giving them so much information 
as is calculated to induce them, or some of them to for more ; for information 
and means of information are by no means the same. An instructive pronounce- 
ment on the duties of auditors is to be found in the judgments of Romer, J., in the 
first instance and of Pollock, M. R. on appeal, in In re City Equitable Fire Insurance 
Cı *. According to them an auditor will not always be justified in omitting 
to e personal inspection of the securities that are in the custody of a person 
or a company with whom it is not proper that they should be so left, whenever 
such personal inspection is possible, and, that auditors should not be content with 
a certificate that the securities are in the possession of a particular company, firm 
or person unless the company etc. is trustworthy or respectable and further is one 
. that in the ordinary course of business keeps securities for its customers. The 
foregoing review discloses the following points : (i) The duty of an auditor is only 
- verification and not detection : (i) An auditor 1s not bound to be suspicious ; 
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he should exercise reasonable care and skill; and this would depend on the facts 
,of each case: (iii) An auditor is not an insurer and does not guarantee that the 
books of the conpany correctly show the position of the company : (iv) An auditor 
has nothing to do with the prudence or imprudence of a loans etc. with or 
without security : (v) It is not an auditor’s duty to give advice either to directors 
or to shareholders as to what they ought to do: (vi) An auditor’s duty is only 
to examine the accounts, ascertain that they are right and to prepare a balance- . 
sheet showing the true financial position : (vii) If securities of the company are not 
in proper. custody, he should inspect them personally and require that the matter 
is set right immediately : ya ere an auditor is under a duty to convey any 
information to the shareholders it will not suffice if he merely gives information 
which may induce them to ask for more. In the case under examination, the 
auditor was charged : (f) that he had not in the balance-sheet set out specifically 
the loans whith acco to him were unsecured; (#) that he had not in the 
balance-sheet praef emarcated the debts as good, bad, and unrealisable ; 
(#2) that the eet did not disclose the loans taken by the directors from 
the company separately and (i) that accrued but unrealised interest on various 
loans had not been disclosed as an asset. Applying the principles set out supra 
relating to the duties of an auditor to the materials found in the case it was held that 
the charges were untenable, 
G 


TIRUOHENDUR SIVATREWAJA MATAN v. Saux Buatrar, (1949) 1 M.L.J. 448. 


Sex and not propinquity has in the past been the deciding ground of preference 

in Madras in a case of conflict between male and female bandhus claiming the 
toperty of a deceased person. Excepting a few female heirs whose rights have 
expressly provided for by sastraic texts or by statute law, female relations 

in Madras can at best inherit as “i bandhus” only. It has also been 
regarded as settled law that a male bandhu is entitled to preferecne over a female 
bandhu even if the latter is nearer in degree, The reason for the rule has been 
laid in the relatively inferior competency if not lack of it on the part of women to 
confer spiritual benefit. In Kuti v. Radhakrishnal, for the fiest time it was held 
that consanguinity may be recognised in the case of female relations as the basis 
of title to succession in the absence of preferential male heirs. In Lakskmanammal 
v. Ttruvengada® where the competing claimants were a sister and a sister’s son, 
it was argued that consanguinity having been recognised as entitling a woman 
to inherit there was no reason to deny its application in judging preference. 
Turner, C.J., remarked: “ Vijnaneswara recognises the existence of the rule - 
excluding the females in favour of preferential male heirs. This, we think, is the 
only reasonable explanation of the sole mention by him of male heirs except in 
certain stated cases. This rule sanctioning the preference of male heirs has the 
support of subsequent commentators accepted as of sma! in this Presidency. 
L TAE AO O UDOT Rh Sag ica a (Italics ours). It is thus not merely 
a question of of spiritual competency, but also the existence of a long-usage 
that led tò the according of an inferior place to female bandhus. Later decisions 
have consistently applied the principle that a male bandhu is entitled to preference 
over a female bandhu though the latter may be of nearer degree, see Narasamma 
v. Mangamma*, Chinnammal v. Venkatachala*, ippa Udayar v. Arumughath Udayar®, 
Sundarammal v. Rangasami*, In the last mentioned case, it was contended that 
the preference of a male bandhu to a female relation should at least be confined 
to a case where both the claimants are of the same class and ought not to be applied 
to a case where the female bandhu was of a nearer class and the male bandhu 
belonged to a remoter class. Apropos of this, Muttuswami Ayyar and Best, JJ., 
observed : “ We are of opinyon that the contention on appellant’s behalf cannot 
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be supported. ...There can be no doubt that whatever may be their rights as 
relatives, they cannot exclude male relatives who as bhinnagotra sapindas 
or regular bandhus are entitled to succeed under the Mitakshara law i erence 
to them. The learned pleader for appellant argues that under Hinds tae males 
exclude females only when they belong to the same class of relatives, but to this 
proposition: we cannot accede”. In Raja Venkata Narasimha Appa Rao v. Raja 
Suransnt Gopal Rao1, the rule was taken to bé well settled that male bandhus are 
always entitled to priority over female bandhus by reason of their sex. In Bombay 
also the principle had been accepted, see Balkrishna v. Ramakrishna’, Girtmallappa 
Channappa v. Kenchava* though in an earlier decision—Saguna v. Sadashiv *—propin- 
qui and not sex was held to determine preference between two rival claimants. 
is state of the law, the Privy Council decision in Kenchava v. Gtrima 5 fell 
to be rendered. The rival claimants in that case were the father’s brother’s daught- 
ters and the father’s sisters son. Both were atma bandhus of the deceased, ex 
parte paterna. The Madras and Bombay decisions were examined by Lord Philli- 
more. Adverting to Balakriskna’s case, it was observed: “ The principle that 
among bandhus the male is entitled ee over the female—even though 
the latter is nearer in d was accepted as being law for the Bombay Presidency 
as for the Madras Presidency, and preference was given to a mother’s sister’s son 
over a brother’s daughter. In that particular case the actual decision would 
appear to conflict with Si v. Sadashin* because it ap tly ignored the supposed 
prior and paramount claim of paternal over matan bandh and it onl ees 
that for some unaccountable reason Saguna v. Sadashiv‘ was not cited to the Court. 
Whenever, therefore, the two conflicting principles of preference of the paternal | 
over the maternal line and preference of the e ovéfthe female sex, in the Presi- 
dency of Bombay have to be weighed, the Court which weighs them will have to 
choose between these two decisions of the High Court. But it will be seen from 
this summary that there is no case in the Bombay Presidency which decides that 
some preference is not to be given to male bandhus over female. And there is no 
doubt—indeed, the learned counsel for the appellants did: not contend that there 
was any doubt—that throughout the rest of India preference for the male would 
be certain’, On these observations, it was ed in Avudai Ammal v. Ramalinga 
Reddiar® that all the older cases recognising preference ón the basis of sex required 
-reconsideration. Ramesam, J., held the contention to be untenable and that 
Lord Phillimore’s concluding remarks in the passage extracted supra was practically 
fatal to such a contention. In Madras the position continued as before, see Jagan- 
nadham v. Adi Lakshmi’. In 1929 the Hindu Law of Inheritance (Amendment) 
Act was passed by which in all provinces subject to the Mitakshara law, the son's 
daughter, daughter’s daughter and sister were accorded a high place in the line 
of heirs being accomm fed) in that order afet the ee eee E 
before the paternal uncle. Also the Privy Council had in Balasubrakmanya v. Subba 
Tevar®, laid down categorically that the principle of proximity of blood relatio ip 
applies to cognatic succession and that in determining which of two atma bandhus 
is entitled to succeed, nearness of degree and not spiritual efficacy is the proper test to 
apply and religious efficacy is an admissible tést of preference only when both bandhus 
are of equal degree. While it is true that those remarks had not been made with 
reference to comfetition between male and female bandhus, it was argued that the 
spiritual benefit principle being inadmissible so long as ropinquity can give a 
lead and the relegation of female bandhus having originally been dictated by this 
consideration alone and there being no qualification in regard to the applicability 
of the propinquity test to conflicts among males only, the observations of the Privy 
Council in Balasubrahmanya v. Subbayya Tevat® and other cases must be deemed 
to have abrogated the rule of preference based on sex, in cases of conflict between 
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male and female bandhus. The argument has found acceptance in a recent decision 
of the Bombay High Court in Kisan Dhondu v. Shsvantabat1, where it was held that 
a brother’s daughter or sister’s daughter will exclude a mother’s sister’s son. The 
position has thus been stated by Chagla, C.J. : “ In our opinion, the recent decisions 
of the Privy Council make it eae clear that the only test that has to be applied 
is the test of propinquity and that the test should not be qualified in any way and 
certainly not because the result of applying that test in a particular case may 
be the preference of a female to a male. In Balasubrahmanya v. Subbagya Tevar?, 
the Privy Council held that ‘ the principle of proximity of blood relationship applies 
to cognatic succession, and in determining therefore which of two atma bandhus 
is entitled to succeed to the estate of a propositus, nearness of degree and not religious 
efficacy is the proper test to apply. Religious efficacy is an admissible test but_ 
is only Soplicaple when atma bandhus are equal in degree’ . . . The law 
could not have been more clearly stated than in these words of the decision of the 
Privy. Council. Therefore the test of religious efficacy is only permissible when 
the test of proximity of blood relationship fails or is not available. But if the test 
of proximity of blood relationship can be applied, then the Court has not to look 
further to consider the test of religious efficacy at all. It is also important to note 
that their Lordships have not suggested any qualification or limitation to the test 
of proximity of blood. It is true that their Lordships were not considering the 
case of female bandhus but it is difficult to understand why that test would not 
be a proper test merely because in a particular case the test was satisfied by a female 
bandhu being nearer in relationship to the propositus. The only reason why a 
female can be excluded is because ake does not satisfy the test of religious efficacy. 
But once, the Privy Council rules out the test of religious efficacy and considers 
the test of blood tionship to be the primary test, then no logical ground remains 
for excluding a female bandhu in preference to a male bandhu . . . . In our 
opinion the proper test to apply is to determine in which particular class a bandhu 
falls anony the three classes enumerated by Mitakshara and preference should be 
i to the class enumerated first over the classes enumerated subsequently ; 

the next test to apply would be to determine which bandhu is nearer in degree 
of relationship as coming within a particular class. Ifa female is nearer in relation- 
ship then she should be preferred to a male bandhu ”. In the case under review 
the competing claimants were a brother’s daughter and brother’s daughter’s son. 
The latter was preferred following the Madras decisions. A fresh argument seeking 
to reopen the earlier rule was made on the logic underlying the statutory e 
in the order of succession made in 1929. The argument was rejected. Presumably 
the Full Bench judgment of the Bombay High Court had not then been rendered 
and so did not fall to be considered. It may however be noted that in Madras the 
rule of preference of the male bandhu over the female is supported on the ground 
of long established usage as well and the approach here has been different. Legis- 
lative intervention is necessary to settle the differences in the matter. 
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JAYALAKSHMI v. SOUNDARARAJAN (1949) 1 M.L.J. 511. 

This decision deals with an interesting point under the Special Marriage Act. 
Section 2 of the Act states that marriages may be celebrated under the Act upon 
the conditions set out therein. Condition No. g is that each party must, if he 
or she has not completed the age of 21, have obtained the consent of his.or her 
father or guardian to the marriage. The form given in Schedule II for the purpose 
iy ear a declaration by the party that such consent has been taken and pro- 
vides for an endorsement that the declaration has been signed by the p in the 
presence and with the consent of the guardian. Section 17 provides t any 
such marriage may be declared null`or dissolved in the manner provided by the 
Indian Divorce Act for the causes mentioned therein or on the ground that the 
marriage has contravened some one or more of the conditions prescribed in the 
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Special Marriage Act. The question arises as to the effect of failure to procure 
. the consent of father or ian on the validity of the marriage. In Basana Sen 
‘v. Aghore Nath Sent, a Special Bench of the Calcutta High Court held that where 
the consent has not been taken it is but right for the Court to declare the marriage 
null and void. ‘ This has been taken to mean that the matter is not one in the dis- 
cretion of the Court. In Dolly Bathena v. Shaik Fazle Elahi? this view was followed. 
A Special Bench of the Nagpur High Court has reached a different conclusion in 
Ganesh Prasad v. Damayanti*. There it is pointed out : firstly, that though the State 
does not recognise the sacramental aspect with which some faiths invest marriage, 
it realises that marriage confers a status, recognises that the co uences flowing 
therefrom particularly after consummation are far-reaching, ially with regard 
to children and that any breaking up of the iage tie cannot be left to the choice 
of an individual ; secondly, that section 17 of the Special Marriage Act by use of 
of the word “may” has invested the Court with discretion in granting the decla- 
ration, that where it was not intended to be a matter of discretion it been so” 
stated as is evident from the provision in section 15 as to bigamous marriages ; 
and, thirdly, that the provisions of the Special Marriage Act-are modelled upon . 
English law under which as well as under the Indian Divorce Act the matter is 
discretionary. That the position in English law is such is fairly clear, Reg v. Bir- 
ingham*, Holmes v. Simmons*, Prowse v. Spurway*, Plummer v. Plummer’. In. Catsrall 
v. Stossiman® the principle has been laid down generally in regard to construction 
of statutes relating to marriages: “ The Court will not hold a nullity to be created 
by mere prohibitory words unless such nullity is expressly d in the Act”. 
For these reasons, the Nagpur High Court has taken the view that where consent 
of father or guardian had not been taken the marriage is not void ab initio or null. 
It may be noted that in the Hindu Widows’ Remarriage Act while section 7 makes 
consent of guardian necessary where th iage is by a minor widow whose 
marriage had not been consummated, and declares that á marriage in contravention 
of the provision may be declared void by a Court of law, still, it has taken care 
to add that no such marriage shall be declared void if it has been consummated. 
Thus, in effect, lack of guardian’s consent only makes the marriage voidable and 
not a nullity. In the instant case, the bride was below 21. The consent of her 
guardian, her mother, had not been taken. There was no declaration made as 
uired in the form in the second schedule. In the words of the learned. Judge 
“ the form or what might be called the ritual prescribed for the marriage had not 
been carried out ”. Agreeing with the view of the Calcutta High Court the marriage 
was held to be void. It may with respect be said that the conclusion is sound. 
The Nagpur view overlooks that the provison making the Indian Divorce Act 
applicable only means that the grounds mentioned in the former Act can afford 
grounds for relief in respect. of marriages contracted under the Special Marriage 
Act and also that the procedure of the former Act shall be followed, and not that 
the foundational conditions prescribed’ by the latier Act for a valid marriage 
under its auspices can be whittled down or made merely directory. It further 
overlooks the fact that Condition No. 3 in section 2 states that the minor must have 
obtained the guardian’s consent tothe marriage. It is aterea fo nòte that the 
same view as that held in Calcutta and Madras in this matter recently been 
expressed by the Bombay High Court in Santosh Kumari v. Chimanial*., It was held 
by B ati, J., that the provisions of section 2 are mandatory, that it lays down in 
terms the conditions under which alone a valid marriage may be calebrated, that 
a marriage in contravention of any of the conditions is a nullity and that where the 
marriage of a minor girl is solemnised without obtaining the consent of her father 
who is alive and availible such a marriage is totally void and cannot be validated 
by the principle of factum valet. 
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SANKARA Puraa v. Govinpa Buatra, (1949) 1 M.L.J. 542. 


The office of receiver is one where one’s interest is not allowed to come into 
conflict with one’s duty. The above decision illustrates the operation of this prin- 
ciple. One of two mo -decree-holders had pet appomud receiver of the 
morari properties and gone into possession thereof. r oral y there was 
an application for the sale of the hypotheca in execution. decree-holders 
applied for leave to bid and set off the decree amount aan the price. Leave 
was granted. The property was actually purchased by the decree-holders at the 
execution sale. The question arose whether the purchase was not liable to be set 
aside, on the ground that one of the decree-holder purchasers was also a receiver 
who had not in the latter capacity applied for leave of the Court to purchase. The 
principles relating to this matter have been set out by the Court of Appeal in England 
in Nugent v. Nugeni!. There a defendant in a partition action who was also a part 
owner of the properties had been appointed receiver by the Court and was in posses- 
sion. Subsequently a mortgagee of one of the properties, a house, with a power 
of sale appliedto the Court for possession of the house and undertook to hold the sale 
by publicauction. The mortgagee did not however take possession but had the pro- 
perty sold in public auction. The receiver prides an agent purchased the property 
for £3,000. The sale was one not in the suit in which the receiver had been appoint- 
ed but at the instance of a stranger mo with a power of private sale. Still 
it was held that the receiver’s purchase was Cozens-Hardy, M.R., observed : 
* It (the Court) proceeds upon the general rule that in cases of this kind the purchase 
ought not to be allowed at all, because it is a dangerous thing to allow, as in most 
cases it is impossible to ascertain whether the receiver has or has not taken undue 
advantage of his position °”. Fletcher Moulton, L.J., remarked: ‘‘ There is no 
doubt as to the general principle which actuates the Court in deciding its procedure 
in matters of this kind. It is that nobody must allow himself to get into a position 
where his interest conflicts with his duty. The Court carries out this principle, 
not by examining each particular case and weighing _ the details of the conflict 
between interest and duty, but by certain prohibitions with regard to persons 
who hold positions in which such a conflict might arise ;, and the Court has been 

severe ... . in rules which it has made for this p , as, for 
instance, in the rule that a to a suit cannot without leave, bid at a sale by 
auction in the action. Now if the Court feels justified in establishing such a rule 
with regard to parties in a suit, it seems. . . much easier to justify a like rule - 
with regard to the officers of the Court, who by the action of the Court, coupled 
of course, with their own consent have been put in a fiduciary relation to the parties 
in the suit. That was the case here. The receiver was in a fiduciary relation 
to all the parties in the partition action, and she by reason of accepting that position, 
might obtain knowledge which otherwise she would not possess. Having ted 
that position . . . the Court has full right to control her actions, and to 
say that if the sale of the property takes place whether it be in the suit or not in the 
suit, she must not be allowed to bid without the express leave of the Court”. These 
principles were held applicable by Curgenven and King, JJ., in Subrahmanyam v. 
Damavar Reddi ?, to a case where one of two mo: -decree-holders had obtained 
leave to bid and set off and had been subsequently appointed receiver of the mort- 
gaged properties. It was held that leave granted on the application under Order 
21, rule 72, Civil Procedure Code, to a decrec-holder to bid cannot operate as leave 
given to him in his capacity as receiver. The learned J observed: “We 
do not think that leave given to a decree-holder as can be taken to 
give him leave to bid when he is subsequently appointed receiver because 
the two capacities are entirely distinct”. The same principles govern 
even if the decree-holder had been appointed receiver prior to his appli- 
cation for leave to bid and set off the decretal amount against the price 
and the Court was aware of his dual capacity ; because the leave is granted to 
hint qua decree-holder and not qua receiver. In Jiteswari Dasi v. Sudhakriskna?, a 





1. (1908) 1 Ch. 546 (CA). - 3- (1931) I.L.R. 59 Cal. 956. ` 
2. (1255) 68 MLL + 597- g 
N. I. G—3 


18 THE MADRAS LAW JOURNAL (N.LG.) _ [1950 


decree-holder had been appointed receiver. He applied under Order 21, rule 72, 

for leave to bid. He did not however inform the Court about his receivership ` 
though the Court was aware of the fact. The Court never applied its mind to 
fhat aspect and hence the leave was held to be unavailing and the purchase bad. 
In Kandaswami Goundan v. Subbarama Ayyar}, it has been pointed out that it would 
make no difference to the application of the principles set out supra even if the sale 
is not a Court-sale but one held by an Official Receiver ; likewise it would make no 
difference even if the decree-holder has ceased to be receiver before the actual sale, 
as, for instance, by the adjudication of the judgment-debtor. - In the instant decision, 
it was. ed that inasmuch as one of the decree-holders alone was’the receiver, 
the sale should not at any rate be nullified as against the other decree-holder who 
‘was.not a receiver and the benefit of the leave to bid granted to the decree-holders 
jointly should be allowed to operate so far as he is concerned. The argument 
waf rejected on the principle that a responsibility which attaches to a trustee may 
‘extend in equity to one who is not a trustee but knowingly assists or participates 
‘in a breach of trust to the prejudice and detriment of the cestut que trust. f 


SESHAYYA v. SEETHARAMAMMA, (1949) 1 M.L.J. 545. 
> A point of great practical importance is dealt with in this case. Succession 
to office-holders or servants of a temple is governed by section 58 of the Madras 
Hindu Religious Endowments Act of 1926. According to its provisions, where 
the office is hereditary, the next in the line of succession is to: be the successor. If 
there is a dispute respecting the right to succession, etc., clause 3 provides that the 
trustee shall have to the claims of the members of the family, if any, entitled 
to the succession. e section contemplates only a single office-holder. In the 
Madras Proprictary Estates Village Services Act, 1894, and the Madras Hereditary 
Village Offices Act, 1895, it is expressly laid down that succession shall devolve on a 
single heir according to primogeniture governing succession to impartible zemindaris. 
The provision in section 15 of the former Act is also instructive in the context. The 
same principle seems to underlie section 58 of the Hindu Religious Endowments 
Act. It would therefore follow that any service inam or emoluments attached to 
the office would. be the subject of individual enjoyment by the , incumbent. It 
would, however, be a different question if the holder has the right to partition the 
inam among the members of the family and whether they in their turn can sub- 
partition so as to vest in each member of the family a hereditary right in the emolu- 
ments of the office. Before the passing of the Religious Endowments Act the general 
‘Hindu law had recognised such partition. Section 58 of the Act merely recognises 
a hereditary right to the office in the office-holder’s family. It does not in terms 
-deal with the emoluments of the office. Section 44-B provides for resumption 
-of the religious service inam only if it is alienated. The case of partition is not 
‘covered by the section. Section 79 provides inter alia for the saving of any rights 
‘to which any office-holder may by custom or otherwise be entitled. It has been 
‘pointed out that though no doubt hereditary offices are treated by the Hindu 
writers as indivisible, modern custom has sanctioned such partition as can be had 
of such property by means of the performance of the duties of the office and the 
- enjoyment of emoluments in rotation ‘by the members of the family, Mitta v. Nesrun- 
‘jun3; Mancharam v. Pranshankar?; Meenakshi v. Somasundaram*. ‘The case under review 
“has sounded a different note. It déclares it will be illegal for the trustee to recognise 
. ‘any partition of a religious service inam subsequent to the enactment of section 58 
of the Madras Hindu Religious Endowments Act and no suit on the basis of any 
-such partition will now be competent. With all respect, it may be submitted that 
rthere is little warrant for the conclusion so indicated. It is interesting to note that 
~in, Suryanarayanacharyulu v. Seshammal*, Subba Rao, J. observed: “Tt is also not 
‘disputed that in the case of heredi archaka inams the office is held by the heirs 
‘jointly, and by mutual arrangement they perform services by rotation or convenient 
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turns. It is also a well-known incident of these ts whether sanctioned 
by custom or otherwise, that the members of the ily partition the properties 
between themselves and such partitions are recognised by the Courts so long as 
services for which grants are made are regularly performed. The office is jointly 
enjoyed by all the heirs and for convenience it is performed by turns. The property 
pertaining to the office can be partitioned among the office-holders so 1 as the 
services are duly performed. C the alienation of the property is prohibited.” 


VENKATARAYUDU 0. SESHAMMA, (1949) I M.L.J. 552. 


This case holds that the refusal by a sapinda of consent to an adoption by a 
widow on the ground that the boy proposed to be adopted was not a sapinda or 
sagotra or gnati will not be a proper refusal and an adoption made with the consent 
of remoter sapindas in such a case will be valid. _ It is well settled that the adoption 
of a stranger though there are near relations is perfectly valid, Wooma Das v. Gokula- 
nand!, Babaji v. Bhagirathibai*, Dharma v. Ramakrishaa*. In the first of these cases, 
the Privy Council stated the argument as follows: “ The objection to the adoption 
is that it was one of a very distant relation, not even within the class of Hullodhur’s 
sapindas, made in violation of the preferential right of Dinobundhoo, the only son 
of J th, who was Hullodhur’s brother by the whole blood, to be adopted ”. 
The Council ised that both the Dattaka Chandrika andthe Dattaka 
Mimamsa had prescri that if a brother’s son is available he shall be adopted. 
But following the opinion of the European writers, Strange, Macnaghten and 
Sutherland, it was held that the selection of a boy is a matter of conscience and 
discretion with the adopter, not of absolute prescription, rendering invalid an 
adoption of on not being precisely him who upon spiritual considerations ought to 
bave been preferred and that the injunction to adopt one’s own sapi and failing 
him alone to adopt out of one’s gotra is not essential so asto invalidate the adoption 
in the event of a departure from the rule. It would seem to follow from this state- 
ment of the law that there should be no objection to the validity of such an adoption, 
namely, of as er in ce to relations, even where the adoption is by a 
widow. The fact that it is not the husband but his widow that makes the adoption 
can hardly affect the position. In Swbrakmanyam v. Kenkammat, there is, however, 
an observation of Benson and Bashyam Ayyangar, JJ. : “‘ There is nothing improper 
in a sapinda proposing to give his assent to the wi adopting his own son, if such 
son be the nearest sapinda, and refusing to give his assent to her adopting a stranger 
or a distant sapinda if there be no Pedophile obier to the adoption of his own 
son ”. The-o tion was obiter. It does not allow for the view expressed 
the Privy Councilin Wooma Daes’s case! that the rules advocating selection of parti- 
cular boys are only of an advisory character. The observations in Subr 
v. Venkamma*, were considered in Sundara Rama Rao v. Satyanarayanamurti*. After 
pointing out that the observations were obiter Satyanarayana Rao, J., remarked : 
“ After all the boy proposed to be adopted should be one whom the widow expects 
or finds a reasonable expectation that he would be affectionate and attached to 
her. All these are matters which have to be considered before selecting the boy. 
It cannot, therefore, be said that, the refusal of the widow in all cases to accept 
the son of the sapinda in adoption was not justified.” In view of the considerations 
set out above, the opinion expressed in the instant case, that the refusal of consent 
on’ the ground that the selected was not a sapinda, sagotra or gnati is not 
proper, is fully in accord with authority. . 


MUHAMMAD IBRAHIM v. ABDUL HAFEEZ SAHI, (1949) 2 M.L.J. 114. 

The jurisdiction of Courts to entertain i for j inquisition 
as to hinacy is dealt with in Part IJI of the Indian Lunacy Act, 1912. Jurisdiction 
eee I 
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outside Presidency towns is conferred by section 62 upon District Courts within 
whose local ‘jurisdiction the alleged lunatic may be residing. The meaning ofthe 
term ‘residing’ in the context of the Act has often been the subject of judicial 
- interpretation. Residence has been made a relevant factor for purposes of different 
‘enactments. The Indian,Divorce Act, the Indian Income-tax Act and other enact- 
“ments have used “ residence ” as a test of jurisdiction or liability. It would be 
idle to attribute to the term a uniform meaning. The term derives its colour 
essentially from the context in which it is employed. In Anilbala Chowdhurani v. 
` Dhirendranath Saha’ there is an interesting exposition of the meaning of the term. 
Mookherji, A.C.J., observes: “ The terms ‘reside’ and ‘residence’ have been 
the subject of judicial consideration on diverse occasions and in relation to a oe 
of circumstances. The espression ‘to reside’ has been held to signify ‘to dwe 
rmanently or for a considerable time’, ‘to have a settled abode for a time’, 
to abide continuously ’, ‘ to have one’s domicile or home’, ‘ to remain for a long 
time’. The term ‘residence’ has been taken as equivalent to ‘ the abiding or 
dwelling in a place for some continuance of time’, and it has been said that to 
constitute a residence there must be a settled fixed abode or intention to remain 
permanently, at least for a time, for business and other purposes. . . . The 
term ‘ residence’ is an elastic word, of which an exhaustive definition cannot be 
given ; it is differently construed according to the purpose for which enquiry is 
made into the meaning of the term ; the sense in which the term is used is erlie 
by reference to the object. . . But whatever definition may be framed 
or adopted there is one fundamental point of view which must not be overlooked. 
The term ‘residence’? may be used in two senses, the one denoting the personal 
habitual habitation, the other the constructive, technical SDA habitation. 
When a person hasa fixed abode where he dwells with his family, there can be no 
doubt as to the place where he resides ; the places of his legal and personal residence 
are the same. When, on ihe other hand, a person has no permanent habitation 
or family, but dwells in different places as he happens to find employment, there 
can be equally no doubt as to the place where he resides ; he must be considered 
as residing where he actually or personally resides. But sdme individuals have 
permanent habitations where their families constantly dwell; yet they pass 
great portions of their time in other places, and the word ‘ reside’ may, with respect 
to such persons, be used in relation to either their personal or their 1 residence. 
From this point of view it is manifest that one may have two places of residence ”. 
Section 20 (b) of the Civil Procedure Code which makes the place of residence 
of the defendant the basis of jurisdiction has an Explanation attached to the section 
recognising that a person may have at the same time more than one residence. 
The same position has been considered to operate in regard to section 62 af the 
Lunacy Act, Radharani Debi v. Nibaran Chandra Mukherfi*. A person may have a 
‘permanent residence as distinguished from a temporary residence or residences. 
Even temporary residence may suffice for jurisdictional purposes. In Srinivasa 
Moorthy v. Venkatavarada Ayyangar? it was held by the Privy Council that a person 
domiciled in Mysore taking up his abode with his wife and family in a hired house 
in Madras with the object of remaining there for several months and so remaining 
could be considered as “ dwelling”? within the jurisdiction of the High Court for 
pe a of clause 12 of the Letters Patent. In ani Debi’s case® the Calcutta 
Higi Court held that temporary residence outside will not oust the jurisdiction 
of the Court within whose local limits the alleged lunatic had his permanent residence 
as well as properties, to entertain an application under section 62 of the Lunacy 
Act. B. B. Ghose and Panton, JJ., observed : “It is beyond question that the 
alleged lunatic is a permanent resident within the jurisdiction of the Court of 
Birbhum. He has properties in that district and his wife seeks for being appointed 
guardian of his properties for the p of protecting those properties from being 
sold in execution of decrees obtained by creditors. It is true t the lunatic is 
at present confined in the Mental Hospital at Ranchi and for that purpose he may 
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be held to be residing at Ranchi which is beyond the-jurisdiction of this Court, 
but a person may -have two residences. Because under certain circumstances 
he has laced fa the Mental Hospital at Ranchi, it cannot be said that he has 
abandoned. fis residence within the district of.Birbhum. So he must be held to 
be’ a resident within the district of Birbhum notwithstanding the fact that he is 
temporarily residing at Ranchi”. The jurisdiction of the Court in this behalf 
will not lost even if the Court within whose jurisdiction the person is 

rarily resident has passed a reception order, Kamala Bala Debi v. Emperor’. 
In the case under review, the lunatic had his permanent residence in 
Tanjore District, his parental home being there. He had been taken away from 
there’ by the respondent and was staying with him for about three years prior to 
the petition under section 62. In the, circumstances, it was held t the latter 
fact would not put an end to the legal residence of the’alleged lunatic . within 
` the Tanjore District and the petition was competent. 


GoveRNMENT OF Bompay v. P. A. Wap, (1949) 2 M.L.J. 161 (P.C.). 

One of the points laid down by the Privy Council in the above case was that 
the provisions of section 80 of the Civil Procedure Code are imperative and should 
be strictly complied with before it can be said that a notice valid in law has been 
served on the Government. This is but a tition of what had already been 
forcefully stated in decisions like Bhagchand D se v. Secretary of State for India*, and 
Gaskwar of Baroda State Railway v. Hafiz Habib ul Hag*, where it had been held that 
the provisions of section 80 were express, explicit and mandatory and admitted 
of no implications or exceptions. The statement of law so made provoked the 

uestion whether it would be competent to the party entitled to the notice to waive 

¢ notice or any irregularity concerning it. On this matter there had been a 
conflict of judicial opinion. The Madras view was there could be no waiver. The 
other High Courts took a different view. The conflict was however resolved, by 
the Privy Council itself in Vellaypan Chettiar v. The Province of Madras‘. Referring 
to the decision delivered by Lord Sumner in Bhagchand’s case*, Lord Simonds observ- 
ed: “In the case of Bhagchand Dagadysa v. Secretary of State for India’, to which 
reference has already been made, no question of waiver arose. The observations 
of Lord Sumner in delivering the opinion of the Board were directed solely to the 
construction of the section and cannot in their Lordships’ opinion, be regarded as 
deciding that it is not competent for the authority for whose benefit the right to 
notice is provided, to waive that right. There is no inconsistency between the. 

ropositions that the provisions of the section are mandatory and must be enforced 
by the Court, and that they may be waived by the authority for whose benefit 
they are provided ”. The case mead squarely raised the question whether the 
view of the Madras High Court or thecontrary view of the other High Courts 
on the point of waiver was correct, it may now be taken to be established that a plea 
of the want of notice required by section 80, or a plea that a notice issued does not 
conform to the requirements of that section may be waived by the Government 
or public officer entitled to such notice, Venkataswamt v. Mahalakshmi. In the 
case under review there was no question of waiver and hence no question of conflict 
between strict construction and plea of waiver. , 


SANKARANARAYANAN J. POOVANANATHASWAMI TEMPLE, KOILPATTI, (1949) 2 
M.L.J. 171 (E.B.). 

In deciding that a ds facto trustee in possession and management of the pro- 
perties of a temple or mutt is competent to institute a suit for the recovery of the 
properties belonging to the institution and take such other action as may be necessary 
in its interests, the above case sets at rest conflicting views on this matter in Madras. 
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The case is also noteworthy for interesting and radical differences in approach to 
any appreciation of cognate matters on the part of the learned Judges. While 
Viswanatha Sastri, J.’s comment on the view in Vedakannu Nadar v. Ranganatha Muda- 
liar1, equating a ds facto trustee with a trustee de son tort was that that it paid “ an 
exaggerated compliment to the legal cobwebs of an alien system ” and “‘a scanty 
attention to the well established and well understood principles of Hindu Law-’ 
on the subject (p. 177), Raghava Rao, J., onthe other hand was “ prepared to 
accept the assumption as correct” (p. 190). Again, while Viswanatha. Sastri, 
J., observed : “A fugitive or isolated act of aperson with regard to the property ofa 
religious endowment would not make him a de facto trustee. One swallow does 
not make a summer” (p. 187), Raghava Rao, J., remarked : “ Where and how 
are we to draw the line between a manager ds facto and a manager ad hoc 
exercising isolated acts on icular occasions? I respectfully agree with my 
learned brother Viswanatha i, J., in his picturesque observation- that one 
swallow does not make a summer ; but the practical question still remain how 
many do?’ (p.-193). And Rajamannar, C.J., pointedly stated: ‘‘ Weare not 
asked to define who can be described as a de facto trustee ” (p. 17g). ~ 

It is clear that the English law relating to public trusts and the principles 
applicable in India to public religious endowments are radically different. A trust 
in English Law postulates a conveyance of property to the trustee and the vesting of 
the legal title to the property in him, for the benefit of the cesiui que trust. To cons- 
titute a valid dedication, a conveyance by the dedicator to another is not 
and an appropriation for a ific, religiovs or charitable purpose is all that is 
necessary, Vidyavaruthi v. B i Iyer?; Hemanta Kumari Debi v. Gowri Sankér?; 
` Sankaranarayana v. The Hindu Religious Endowments Board*. A Hindu Religious endow- 
ment is a complex concept. In the case of a temple the property vests in the idol 
which is a juristic entity, Pramathnath Mullick v. Pradywmna Kumar Mullick*. It can 
however from its very nature only act through a human agency, variously known 
as shebait, dharmakarta or manager, Prasanna Kumari Debya v.  Golabchand Baboo’; 
' Jagadindranath Ray v. Hemanta Kumari Dobit. Damodar Das v. Lakshan Das’. By 
whatever designation known, the latter is notthe person in whom the legal 
title vests, Makaranes Shibessourese Debia v. Acharje*. The legal title is with the 
idol. Likewise the head of a Mutt is not exactly a trustee. And it would 
make no difference even if he had a beneficial interest in the usufruct of the 
properties belonging to the institution to any extent. Ponnambala v. 
Pertannan Chetti)®, In either case the analogy is to that of a n having a manager. 
to carry on the administration of his properties and affairs. In Vidyavaruthi v. 
Baluswami Iper?, it was observed by the Judicial Committee : “ When the gift is 
directly to an idol or temple, the seisin to complete the gift is necessarily effected 
by human agency. Called by whatever name, he is only the manager and custodian 
of the idol of the institution. In no case was the property conveyed to or vested 
in him, nor is he a ‘ trustee’ in the English sense cf the term, although in view of 
the obligations and duties vesting in him, he is answerable as a trustee in the general 
sense, for mal-administration.”” It was further stated : “ Neither under the Hindu 
law nor under the Mahomedan system is any property ‘ conveyed.’ to a shebait 
or a mutawalli in the case of a dedication. Nor is any pro vested in him ; 
whatever pro he holds for the idol or institution he holds as manager with 
certain beneficial interests regulated custom and ” Their Lordships 
sum up ee ition thus : “ From the above review of the general law relating 
to Hindu omedan pious institutions, it would prima facie follow that an 


1 





(z938 2 M.LJ. 66g. aaa L.R. 2 I.A. 145 (P.C.), 


Pr 


663 6. 
M.L.J. : LR. 48 LA. i 5 L.R. I zek 
s4 Mad Br PËS. LR ane cal ao ha) a ae 
-. (1941)* Lj. 1: L:R: 6r 2. Pi 10 J. 7624: L.R. ; 
LER OS Ea Pre ‘B.C. 33 147 E 37 Cal. aa ed 3 2 ie 
4 (1948) LR. 74 LA. 290: LLR. (1948) 9. (1869) 13 Moo. LÀ. 270 (P.C.). 
Seip LR. 52 LA. LLR. oad bog Be RS 
. I S : : . Fj . s 
LER s al go they 7 en = 


II] THE MADRAS LAW JOURNAL (N.1.0.) 23 


alienation by a manager or superior, by whatever name called, cannot be treated. 
as the act of a ‘ trustee’ to whom property has been ‘ conveyed in trust’ and who 
by virtue thereof has the capacity vested in him which is possessed by a ‘ trustee’ 
in English law.” The position of the idol is thus that of a legal owner and the 
position of the so-called trustee of the temple or other religious or charitable insti- 
tution is that of a mere manager, Venkateswara v. Venkatesa. It is because of these 
differences between the English law of public trusts and .the principles applicable 
to Hindu religious endowments that ‘the worshippers, the Advocate-General, a 
rospective shebait or any other person interested in the temple, mutt or other 
institution are allowed to institute suits for the enforcement of the rights of the 
temple, mutt or institution. In the case of the worshippers the right arises presumably 
from the fact that they are the beneficiaries “ in a spiritual sense” (see Vidpapurna 
v. Vidyanidhi®) ; in the case of the Advocate-General and the relators the right is 
statutory ; in the case of a ad aaa shebait the interest accrues possibly by 
reason of his being as it were in the line of succession ( Tarit Bhusan v. Sridhar Thakur?) . 
apart ron a ee ee in several cases that a person 
who is a de facto trustee of a temple or institution has a similar right. In <Appasami 
Pillai v. Ramu Thevar*, Ramesam, J., observed: “A de facto manager 
of the trust should be allowed to maintain a spit which is for the benefit 
of the trust in spite of some defect in his title as trustee.” The expression 
‘ de facto trustee’ is not found generally used in English decisions though text-writers 
have suggested it as a more appropriate term to describe a trustee de son tort’. It is 
however of interest to note that in Poanambala v. Periannan Chetti®, the position of 
the person who functioned as the head of the Kunnakudi Mutt from 1902 to [913 
without legal title thereto was referred to by the Privy Council as ‘ ds facto manager- 
ship.’ Likewise in Ishwar Ramachandra v. Tks Bengal Duars Bank, Lid.’, the Privy 
Council described the suit before the Board as one by a de facto shebait of an idol 
for the recovery of property. It is also indisputable that the term ‘ de facto trustee’ 
has been widely employed in this country as a very convenient expression to refer 
to a person who without any strict legal title has been in bona fide possession of the 
Sa plane of an institution in its interests or whose title has been subsequently 
und wanting. In at least two cases, a person who been in such management 
and possession of an institution was held by the Judicial Committee to be compe- 
tent to maintain an action for the recovery of property for the benefit of the insti- , 
tution. In Mahant Ramcharan Das v. Nawrangi Lal®, one Rampat Das was the 
mahant of the Paliganj mutt. He had granted a permanent lease of about 70 
acres of land in 1909. The lands belonged to the mutt. Two years later he sold 
those lands subject to the lease. There was no justification either for the lease 
or for the subsequent sale of the properties of the institution. In 1913 Rampat Das 
died and one t Das took possession of the mutt as his successor. In 1916, 
Sant Das surrendered all his rights to the mutt and its headship to the plaintiff 
who was the head of another mutt. The plaintiff accordingly took possession cf 
the Paliganj mutt claiming that since Rampat Das had.died without leaving behind 
him any disciple he had become entitled to the mutt and its properties. On that 
footing he sued for the recovery of possession of the 70 acres of land alienated by 
Rampat Das. The Privy Council held that the Board were not concerned 
with any question of title as there was a concurrent finding of the Courts 
below that the plaintiff was “the person in actual possession of the Paliganj 
mutt and as such entitled to maintain a suit to recover property not- 
for his own benefit but for the benefit of the mutt”. The principle was 
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repeated in Mahadev Prasad Singh v. Karia Bhertit. That was also a case of un- 
authorised alienation of mutt property by the mahant. After his death its validity 
was questioned by the person who had taken possession of the institution as successor 
to the deceased mahant. The Privy Council observed : “ There çan be little 
doubt that Karia (plaintiff) had been managing the affairs of the institution since 
1904, and has since the death of Rajbans been treated as its mahant by 
the persons interested therein. The property entered in the revenue records 
in the name of Rajbans was, on his death mutated to Karia, and it is not suggested 
that there is any. person who disputes his title to the office of mahant. In these 
circumstances their Lordships agree with the High Court that Karia was entitled 
to recover for the benefit of the mutt the property which belonged to the mutt and is 
now wrongly held by the appellants. They are in no better position than trespassers. 
As observed by this Board in Makant Ramcharan Das v. Naurang Lak*, a perscn in 
actual possession of the mutt is entitled to maintain a suit to recover property 
ata to it, not for his own benefit, but for the benefit of the mutt”. In 
Vedakannu Nadar v. Ranganatha Mudaliar*, Venkatasubba Rao and Abdur Rahman, JJ., 
took the view that a de facto trustee as such had no locus standi to maintain such 
a suit on behalf of the trust as he was in their opinion no better than a trespasser 
himself. The Privy Council decisions set out ve were however not noticed. 
"This view was followed by Horwill, J., in Vasudeva Rao v. Packiri Mohammed‘, where 
the Privy Council decisions were distinguished as not involving any question as 
tu who should hold the offioo or who was entitled to bring the suit for the recove 
of the properties of the mutt to be unawfully alienated. The Full Bench 
in the instant case felt that this distinction is not warranted inasmuch as the facts 
.of the two Privy Council cases clearly show that the competency of the persons 
-who brought the suit was in fact challenged. Ths view of the Full bench overruling 
these two Madras decisions thus rests on solid foundation. As to the rationale’ of 
the rule permitting a ds P laie trustee in possession and management of a temple 
or mutt to bring a suit for the recovery of properties belonging to the institution 
in the interests of the trusts, Rajamannar, Cf. has a rel the statement on 
this matter by Wadsworth, J., in amania Gurukkal v. Abbinava Poornapriya Srinivasa 
Rao Sahib ; * It is the duty of the Court to protect trust property from misappro- 
priation and diversion from the objects to which it was dedicated. When trust 
-property is without a legal guardian owing to any defects in the machinery for the 
appointment of a trustee or owing to the unwillingness of the legal trustee to act, 
it would be a monstrous thing if any honest person recognised as being in charge 
of the institution and actively controlling its affairs in the interests of the trust should 
not be entitled, in the absence of any one with a better title to take those actions 
-which are necessary to safeguard the objects of the trust”. Raghava Rao, J., 
has put the matter in a somewhat different form. He has observed: “ Apparently 
the Privy Council proceeded . ..... on the view that possession of the institution 
and management of its affairs is itself good title effective to clothe anybody who has 
such possession and management with the right to institute suits for recovery, 
not merely of property of which he or the institution represented by him gets dispos- 
sessed after his assumption of management, on the basis of possessory title well 


known to law... .3 but Sa si aa iE alg asec ae pee or ase 
tion of management been wrongfully ali or otherwise out of the posses- 
sion of the head of the mutt or the idol of the temple. bly the interests 


of the institution have been regarded by the Privy Council as so far paramount as 
to justify the conclusion that a de facto manager ahould in the absence of a ds jure 
manager be allowed the right to maintain such suits, and it would require more 
than ordinary courage on the- of-any~one-to suggest that such.a point of view 
which finds warrant in principle as well as decisions of the highest authority binding 
on all Courts in India is still open to consideration here and now.” š 
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PARANDHAMIAH v. NaRasmaa Rao, (1949) 2 M.L.J. 197. 


This ‘case holds that the provisions of section 235 of the Indian Companies 
Act will apply also to a case of voluntary liquidation. No doubt the section occurs 
in Part V of the Act dealing with “Winding ee ’ but is placed under the head 
“ Supplemental provisions”. Broa i e object of the section may be 
said to deal with misfeasance by delinquent directors, liquidators, etc. Such pro- 
ceedings could be moved for at the instance, among others, of a creditor or contribu- 
tory. Section 155 which also is found in the same chapter but is placed al its very 
commencement recognises that winding up may be either (i) by the Court, or 
(ii) voluntary, or (iii) subject to the supervision of the Court, an y provides: | 
‘the provisions of this Act with respect to winding up apply, unless the contrary 
appears, to the winding up of a company in any of modes”. The short point 
t arises on these provisions is whether section 235 could be applied to a voluntary 
winding up. Sectidn 216 provides for a creditor or contributory applying to the 
Court to determine any question arising in the winding up or to exercise, as 
respects the enforcing of calls, staying of proceedings, or any other matter, all or 
any of the powers which the Court might exercise if the company were being wound 
up by the Court. The section obviously deals with a Court’s powers in a voluntary 
winding up. And in Muzaffer Hussain v. Hakim Raj’, it was held by Mahajan, J., 
that the words ‘or any other matter’ in section 216 should be read ejusdem generis 
with the enforcing of calls and the matters following it and therefore the public 
examination of a director could not be ordered at the instance of a voluntary 
liquidator. In.Liguidator, Janda Rubber Works Lid. v. Collector of Bombay*, it had 
been held that under section 216 the powers of the Court are limited to determine 
the questions mentioned therein. Can it then be said that section 216 dealing with 
the. Court’s powers in the ease of a voluntary winding up should be read either 
as excluding or in any ‘event as controlling the applicability of the provisions of 
section 235 to a voluntary winding up? e following reasons suggest a negative 
answer, Por one thing, while in all sections dealing with a compulsory winding 
up the word ‘official liquidator’ is employed, in section 235 the term used is 
‘Jiquidator’, thereby implying that the section has a larger operation than tọ 
cases of compulsory winding up only. Secondly, the utter dissimilarity between 
the several matters enumerated in section 216 would seem to forbid any ejusdem 
generis construction in-the manner suggested by Mahajan, J. It is also noteworthy 
that in Shaw Brothers v. Army Canteens Board?, it was held that the powers of a Court 
under section 215 of the Companies Act (now section 216) are exactly the same as 
‘those with which the Court is seised in a case of com ry liquidation, and in 
Nowroji Pudumji v. Laxman Moreshawar‘, it was held that under that section the 
liquidator might apply for the public examination of a director. Lastly, section 235 
is almost a reproduction of section 215 of the English Companies Act which had 
replaced with suhi modifications section 10 of the Companies (Winding up) 
Act, 1 of 1890, which, in its turn had been substituted in the place of section bs 
' of the Companies Act, 1862.. In the sa a context of these sections, deci- 
siofis cf English Courts have held that i pene proce will lie even in the 
case of a voluntary winding up. In In.re County Marins Insurance Co. Rance’s case”, 
it was decided that the Court has a summary power in a voluntary winding up 
on a liquidator’s application, to order a director to repay a dividend of bonus 
declared and paid to him under a delusive balance sheet. Likewise in In re Home & 
Colonial Insurance Co. Ltd.*, Maugham, }., held that a misfeasance summons taken 
out at the instance of a creditor against the liquidator of a company under sec- 
tion 215 of the present English Companies Act, claiming in the voluntary windi 

up a declaration as a result of which the liquidator would Yecome liable to pay 
a sum a E and odd, will be competent. Earlier decisions in 
England ħad held that there is no difterence tween a voluntary winding up and 
“on AL . 283. i 1919) L.L.R. 5 
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a winding up under.sypervision regarding the powers exercisable by the Court in 

such cases—In re Bank of Gibraltar and Malta1, and per Lord Rolt in In re rolais 

Wine Co.*. Thus in England it made no difference to the powers of the Court 

in regard to the issue of misfeasance summons, whatever may be the mode of liquida- 

tion, voluntary, compulsory or-under supervision. The {indian statutory provi-° 
sions being modelled on those of the lish Companies Act and being on this 

matter almost a reproduction of the Engli rovisions, the ruling in the instant 

case is in accord with the view of the English Cours: 


" HIANUMANTHAPPA v. ERRANTI SEETHAYYA & Co., (1949) 2 M.L.J. 217 (F.B.), 


, According to the Civil Procedure Code, once a decree is passed, any money 
payable thereunder shall be paid either (a) into the Court whose duty it is to 
execute the decree ; or; e out of Court to the decree-holder ; or, (e) otherwise 
‘as the Court which made the decree dirécts (Order 21, rule 1, sub-rule (1)). Also 
‘where any money payable under a decree of any kind is paid out of Court, or’the 
decree is otherwise adjusted in whole or in’part to the satisfaction of the deciee- 
holder, the decree-holder shali certify such payment or adjustment to the Court 
whose duty it is to execute the decree and the Court shall record the same accordingly 
(rule 2, sub-rule (1) ). By virtue of section 1g (2) of the General Clauses Act, 
the term “ decree-holder ” will mean “ decree-holders ” where there is a plurality 
of them. It is equally clear that the term “‘decree-holder” will in the context 
include any agent of the decree-holder also. -It may well be that payment of the 
decree amount takes place'out of Court. In such a case, if there happen to be 
. two or more decree-holders, payment to one of them alone will not be a valid pay- 
ment which can be certified unless the person receiving the moncy is an agent 
of the others. Should such agency be special and post-decretal or can it be general 


pals (sections 18 and 19, Partnership Act). Thus, if a firm has lent moneys, it ` 
‘is competent to any of the partners to receive payment of the debts from the debtors 
and grant a valid discharge so as to bind the other partners. The question is whether 
such powers will be affected by reason of the debts having become mereged in decrees 
~obtained against the debtors, in other words, obede there is anything in the Civil 


than:one, any one or more of such ns may, unless the decree imposes any 
condition to the con , apply for the execution of the whole decree for the 
‘benefit of them all ; (ii) e the Court sees sufficient cause for allowing the decree 
to be executed orf an application made under this rule, it shall make such order 
as it deems necessary for protecting the interests of persons who have not joined 
‘in the application: The provision is general and prima facie applicable to all-joint 
.decree-holders.. It is however not clear whether it is‘interided to limit the substan- 
‘five law under which, for instance, in the case of partners each partner is in law 
‘an agent of the rest. Principles of substantive law should no doubt not intrude 
sinto special fields. But admittedly rule 15 does not refer to anything which 
‘might happen outside Court and without the assistance of the Court being 
sought. The use of the term ‘may’ in rule 15 would show. that: the Provision. is 
.an enabling one. It looks as if the rule is directed at execution at the instance of 
„one of several co-decree-holders for the benefit of all of them where there is no 
‘question of any mutual or other agency subsirting between them: If a partner 
resorts to the Ccurt to realise a decree passed in favour of all the partners, the Court 

Y_no doubt impose terms but that cannot affect the right*of a partner decree- 
“ade to receive the decretal amount outside Court and grant a valid discharge. 
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There are no doubt instances of supersession of substantive law by express provisions, 
in the Civil Procedure Code. A well known instance is that of the manager pf) 
a joint Hindu family comprising minors or the father of minor sons who is appointed, 
guardian ad litem of the minors in a suit. In such a case the powers of the manager) 
under Hindu law are held to be controlled by Order 32, rule 7 and he cannot without, 
leave of the Court enter into any agreement with reference to the suit on 

of the minors, however bona fide may be his act, Ganesh Row v. Tuljaram Row, ` and’ 
Jemna Bi v. Vasantha Rao?. This is because the person stands invested with two, 
capacities, one under the common law of the parties and the other by statutory. 
provision, and under the circumstances the latter was held to be paramount. But 
where there is no such dual rele and the manager has not beensap inted guardian, : 
ad litem, his powers under the ordinary law remain unimpaired and he could receive 
payment of a debt due to the family and grant a discharge o as to r Gy the minors, 
Ramalinga Chettiar v. Radhakrishna Chettiar’. In Fatmaht v. it has however 
been held that an adjustment of the decree entered into ae one of the decrec-. 
holders as manager was not binding on the others, the authority under the general, 
law not being sufficient in such cases. In the case of a partner receiving payment 
outside Court of the amount due in respect of a decree in favour of a firm there 
is no question. of conflicting capacities of common law capacity and a statutory; 
capacity,” His very agency is the creature not of common law merely but also . 
of the statute—the Partnership Act. In the circumstances, the opinion expressed 
by the Full Bench, that a pariner is not precluded from receiving payment of decretal 
amount and giving a valid and binding discharge, beaten) ihe ee eee 
the spirit of the provisions both of Partnership law and of the Procedure Code. 


NARAYANA REDDI o. GOPALAREDDI, (1949) 2 MLJ. 243. 


It is often found that the simpler a,matter is the more frequently it tends to 
come up before the Courts. One such matter is the question-of appellate inter- 
ference with costs. Section 5 of the Civil Procedure Code lays down that costs 
are in the disgretion of the Court. ` And ordinarily costs follow ihe event. Where 
there is a deviation from the principle, the Court shall state its reasons in writing. 
An appellate Court rarely interferes with the discretion exercised by the trial Court.” ~ 
The English practice is stated by Bovill, C.J., in Hill v. Peel®. The learned Chief 
Justice, observed : “f Where a principle is involved the Court will always. eùtertain 
the question, and if necessary, give directions to the Master ; but, where it is a 
question of whether the Master exercised his discretion roper! , OF it is only at 
question as to the amount to be allowed, the Court is gen un to intertere 
with the judgment of its officer whose peculiar province it is to investigate and to 

e cf such matters, unless there are. very strong grounds to shew that the officer 
is wrong in the judgment he has formed”. ‘The same view was taken by the Bombay 
High Court in regard to interference with the discretion exercised by the Swell 
officer in taxing ithe costa, in. Langley v. D’ Arey *_ where it was stated that it is w 
established that a Court will not in general interfere with the order of taxation | 
that depends on the discretion e Master and only when a principle is- one 
the Court will interfere. How the matter was-treated once and what the 

ractice is are neatly set out in Radhey Shiam v. Behari Lal’. -There the ie 
Taa of the Allahabad High Court observed : “ At one time it was thought that 
a Court of appeal would never interfere with such discretion ; but where the Judge 
has given his reasons and all the circumstances are before the Court of appeal, 
it is now settled that the Court of appeal can, if satisfied that the discretion has not 
been judicially exercised interfere with it and make the order which the Court 
` below ought to have made”. Apropos of this matter in Kameshwar Singh v. Nebdilal 
Mistri? it was pointed out: “Section 35, Civil Procedure Code, deals with the 
a a a ee 
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Court’s powers regarding costs, and the substantial portion of the section directs 
the costs shall be in the‘discretion of the Court. Where discretion has been properly 
excrcised the appellate Court . . . . will not interfere with the exercise 
of that discretion. The discretion given is, however, a judicial discretion to be 
exercised in accordance with definite principles. It has however been held in 
many cases that where a principle is involved the Court will always interfere”. 
Thus an ap te Court will review the order of a trial Court on costs only if there 
is a principle involved or where discretion has not been exercised judicially. As 
stated by the Bombay High Court in Ranchordas Vithaldas v. Bai Kasit and Laxmibat 
v. Radkabat*, appeal Courts should interfere with the exercise of discretion by the 
lower Courts as to ¢osts only when there has been any misapprehension of facts, 
ór violation of any established principle, or where there has been no real exercise of 
discretion at all. The lower Court must have proceeded on “ a manifestly wrong 
ground ” in the matter, Avad Narain v. Badri Prasad*. It follows therefore that 
an appeal raising the question of costs will be incompetent where no question of 
the nature mentioned above is involved, Umesh Chanda Dutt v. Bibhuti Bhushan 
Pal‘, The case under review in following these principles emphasises that where 
the trial Court has in fact exercised its discretion in regard to the award of costs 
the appellate Court will not interfere merely because it would itself have exercised 
‘ the discretion in a different way. An appeal will lie only where the tria} Court’s 
order as to costs involves a matter of principle, or where there has been no real 
exercise of discretion, or where the order as to costs has proceeded upon a misappre- 
“ hension of fact or law. 


Kreanta CHETTY v. VARADAGHARI, (1949) 2 M.L.J. 246. 


This decision enunciates a-duty to be observed by members of the Bar. 
It lays, down that it is incumbent on a legal practitioner to report the death of his 
client in a pending cause before the Court on his being informed about it. It is 
ised that there ‘‘is no rule of law er procedure enjoining a sintple obligation 
of this kind on a member‘of the Bar”. Still it is said that inasmuch as all court 
procedure ‘and posting of cases proceeds on the assumption that advocates with 
subsisting vakalats represent living clients, it would not be open to an advocate 
knowing that his client is dead to make no report about it and to wait for the stautory 
period of ninety days to expire and then come forward on behalf of the legal repre- 
sentatives in strenuous opposition to a petition to set aside the abatement condoning 
the delay. In England, the rules of the Supreme Court expressly provide that a 
solicitor is under an obligation to furnish without delay to the officer by whom the 
list in which the action has been entered is kept all available information relating: 
to any settlement or likelihood thereof*. This is so because every legal practitioner 
is in a sense an officer of Court and is under a duty to assist the Court. It is in 
virtue of this feature inherent in the status.of a ' titioner that the instant 
decision presumably postulates the obligation offthe legal practitioner to inform 
the Court about his client’s death provided of course he has received ‘credible in~ 
formation himself about such death. 


NARASAMMA v. Rama Naru, (1949) 2 M.L.J. 251. i ` 


_ This is a decision under the Lunacy Act: It holds that where a Judge 
prima facie evidence, he can order an inquisition. The matter is however, one . 
which -calls for the exercise of extreme caution. It is indubitable that an order 
directing’ an inquisition into a man’s state of mind is a very. serious thing and such 





1, (1892) LLR. 16 Bom. 678. 5. Order 36r. 29 (6); Halsbury, Laws of 

a, y I ULER as Boat gar England, cal edn., Vel I, P. 190; see also 
3. ALR. 1544 Oudh 37 a Practice Note in 1919 W.N. 262. 

- 4 (1919) I-L.R. 47 Cal. 67. ; 


w 


1I] THR MADRAS LAW JOURNAL (N...) 29 


an order is intended by the statute to be a judicial determination carefully made 
upon adequate. materials, Saraj Basini Debi v. Mokendranath Bhaduri'. For after 
it is nothing less than a trial involving sometimes the history of a person’s life 
back for many years, medical evidence and all sorts of family witnesses, Mahomed 
Yakub v. Nazir Akmed?. It ofien happens that in such matters a person has to be 
protected from well-meaning and innocent people and from relations as well. 
As observed in In 16 John MacLaughlin®, the interest of the person alleged to be of 
unsound mind cught to be zealously protected against any attempt of designing 
people, acting innocently bvt mistakenly, to place either his person or his property 
in restraint. Section 62 of the Indian Lunacy Act provides for an order directing 
an inquisition for ining the state of mind of a person on an application made 
in that behalf. The Act is ever silent as to what is to be done by the Court 
before pasting the order, as to how the tribunal is to conduct the application. It 
is however ordinary commonsense that there should be some preliminary investi- 
tion to justify an order-directing an inquisition. For, as observed by the Allahabad 
h Court, the matter is a pai one, specially in the case of people in comfortable 
-circumstances who merely wish to lead a quiet life. It is but proper that they 
are not suddenly flung without sufficient reason into an elaborate in- 
quisition, inasmuch as an inquiry of that sort when once started must be prosecuted 
to the bitter end and has all the attributes of an ordinary trial on an ‘issue of fact, 
Mahomed Yakub v. Nazir Ahmed*.. The necessity for a preliminary inquiry being 
admitted, the question arises in what way-is it to be done. According to Rankin, 
C.J., the inquiry may be either with notice tc the lunatic or without notice, Saraj 
Basini Debi v. Mohendranath Bhaduri. In Mahomed Yakub’s case? it is pointed out 
that it is a gare to lay down any hard and fast rule but that in the first place 
it is essential that the person moving for the issue of an inquisition order should 
support the application by affidavit or by tendering himself for examination to the 
Judge on oath in support of the allégations in his application and that the applica- 
cation ought to be supported by some medical evidence in the nature of a certificate 
from some doctor who had reasonable opportunity of seeing the condition of the 
alleged invalid. It was also pointed out that in many cases it would be very desirable 
that the Judge should seek some personal interview with the alleged insane person 
not with a view to forming a final opinion but to satisfy himrelf in an ordinary 
way, in which a layman cap do, that there is a real ground for supposing that there 
is something abnormal in the mental condition of the person as would bring him’ 
within the Lunacy Act. What type of preliminary inquiry should be held has been 
considered hy the Lahore High Court in Mt. Teka Devi v. Gopal Das* by Tek Chand, 
J. The learned Judge observed : “In assuming jurisdiction under the Lunacy 
‘Act, the Court must first of all keep in view the distinction between mere weakness 
of intellect and 1 as understood in the Act . . . . Itis . . . the 
duty of the Court before proceeding further, to determine judicially whether the 
person alleged to be incapable of managing himself or his affairs is a lunatic in 
this sense. . . It must be remembered that this finding has got very far-reaching 
consequences and must be given after very great care and deliberation. . .- The 
Court cannot and ought not to deal lightheartedly with this important question, 
and it should not consider itself relieved of its responribility by the mere circumstance 
that some or all of the relatives of the person concerned. have declared that he is. 
a lunatic. . . . A Court cannot assume on the mere averment in the petition 
and the admission in the reply of the opposite party that a person is a lunatic. 
It ought to form its own independent judgment on the point. After. examining 
the parties it may reject the petition in limins if it thinks that no prima facie case 
eres vod Grucci ae Or, it may after examining the pleadings of the 
parties and as a result of its own personal interview with the alleged lunatic come 
to the conclusion that there are grounds for supposing that his mental condition 
is such as to bring him within the Lunacy Act, In that case it must order inquisition / 
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and proceed in the manner prescribed’’. In In re E. S.1 it was considered b 
James, L.J., that where on receipt of a petition for an inquiry of the state of miad 
of a person, a medical visitor was asked. to report on the matter and the report 
was one indicating a case for inquiry-but ultimately the jury found that the person 
was not insane, it was a case which justified to some extent an i uiry and investi- 
gation. That there should be a preliminary inquiry is clear. t the Judge 
should satisfy himself about is that it is not a case of mere weakness of intellect. 
The inquiry should be on the basis of affidavits or by an examination of the applicant 
on oath. The Judge may also have an interview with the lunatic. Medical 
testimony may be useful. Averments of relatives may not be accepted without 
independent corroboration. If there is prima facie evidence of lunacy within the 
meaning of that term as defined in the Act an order eabatas an inquisition would 
be justified. In the decision under review, these principles were accepted. .It 
was also poinied out that where there was prima facie evidence, there was nothing 
wrong in the judge after so satisfying himself, ordering the lunatic to be produced 
before the Court even though there may not have been a distinctive preliminary 
proceeding. i 


APPANNA v. APPALARAJU, (1949) 2 M.L.J. 296. 


This case decides that where a jewel was taken from a goldsmith by way of. 
sample for approval with a view to place ‘an order for a similar jewel and was subse- 
quently retained as security for a debt alleged to be due from the goldsmith, the 
person so retaining would be guilty of an offence under section of the Penal . 
Code. Section 160 of the Contract Act declares the duty of a bailee.to return the 
article bailed to the bailor on accomplishment of the purpose for which the bailment 
was made. Section 161 defines the responsibil} t attaches to the bailee who 
fails to return. In Reemah Ezekiel v. Province if Bengal*, a company had deposited 
with the Excise authorities a Government Promissory note as cover for a private 
bonded warehouse, to secure the liability. which would arise from time to time to pay 
duty in respect of dutiable liquors imported by it and the authorities had accepted the 
deposit. On the expiry of the period of the license the security was not returned 
on the ground that a third party had an interest in the note. It was held that this 
was improper, that the Government of Bengal had become bailees of the note within 

. the meaning of section 148 of the Contract Act and that the Government were 
under a duty to return it without demand as soon as the time for which it had been 
bailed or the purpose for which it had been bailed was accomplished. There 
was no suggestion that in the circumstances there could be anything more than civil 
liability. In In re Adinarayana Iyer*; the complainant had left a wwéodéi Box 
on‘the pial of the accused promising to remove it later on. When subsequently 
he came to take it away, the accused would not allow him to do so, till he paid what 

` he owed. - The facts showed neither entrustment nor any disposal or application, - 
of the property. That in the absence of these ingredients there is no offence was 
pointed out by Subrahmanya ae . . The learned Judge observed : “There 
is no evidence in regard to the el dee ee 
of which the offence of criminal breach of trust has been brought, nor is there an 
evidence whatsoever to show any disposal or application of the pro mich 
as is ‘required in a case of criminal breach of trust. The refusal of the accused 
to allow the removal of the box from his house unless the debt claimed by him to 
be due was paid, obviously does not amount to a criminal offence. The case under 
notice has regarded the retention in the former case'as analogous to a lodging- 
house keeper’s lien over the luggage of customers and lodgers. In England, an 
inn-keeper has a lien on goods brought into the inn by a guest. That is because! 

: he is bound by law to accept them‘. It is doubtful how far this doctrine of English 
‘common law will be applicable in India. ` Even so, there was no question in that 
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case of the house-owner being under a duty to look after and be responsible for the 
trunk left. Nor was there any dishonest disposal. In Rex v. Krishnan}, the law 
~ on this subject was expounded by Pandrang Row, J., as follows: “ Suppose one 
of you gives your servant a certain sum of money telling him at the same time 
‘go and pay this to the shop-keeper so and so’. “Here there is entrustment of money 
by the master to the servant with a direction that he should deal with the money 
in a particular manner, that is to say, to pay it to the particular shop-keeper. If he 
does not do so, but pockets the money himself then there is clear violation of the 
terms of the contract, which may be either express or implied, which he had entered 
SO ee A TEE oe oa oTa ee 
trust reposed in him. In other words, the money is entrusted to him for the parti- 
cular purpose of paying it to a particular person in which case if that has not been 
done and if the money is utilised by the servant for his own use, then you can 
- say he has acted in violatjon of the contrast express or implied, entered into regard- 
ing the way in which the trust is to be discharged ”. The learned Judge added? 
“ Mere retention of money entrusted. to a person without any misappropriation, 
"even though he was directed by the person to pay it to so and so or to deal with the 
money in.a particular way is not a criminal breach of trust; unless there is 
some actual user by him which is in violation of law or contract, there is no criminal 
breach of trust ; and even if there is such user there must be a dishonest intention. 
In the case of mere retention it is impossible to say it is dishonest. Apart from 
that, there must be some definite act to show misappropriation. - Putting the 
“money into one’s own account in the bank may be misappropriation or may not 
be am iada soeean If it is drawn upon for his own purposes it is misappropri- 
ation. . . If a man is proved to have had a reasonable claim R 
another for more than the sum of money belonging to the other in his hands, his 
retention of it and even his user of it for his own purposes, I would say, in law would 
not amount to criminal breach of trust because the intention could mot have been’ 
dishonest, that is to say, to cause wrongful loss or wrongful gain”. ' These obeer- 
vations show that before a criminal breach of trust could be inde’ out there must be 
established an entrustment, an actual user in violation of law or contract, and a 
dishonest intention on the part of the accused. It is also indicated that if there 
-was a reasonable claim of the accused as the complainant, then even a 
user of the money for his own purposes would not amount to a criminal breach ~ 
of trust. To state that the ruling in Rex v. Krishnan! clearly says that wherever a 
ee is utlilised for a purpose not intended against an express agreement or an 

ied understanding there will be an offence under section 406 is to miss the 
significance of the later observations cited sxpra. In the instant case there was no 
finding of any dishonest intention on the part of the accused. He claimed to retain 
the property by virtue of an alleged legal right, The question is whether there 
should not be some andre of dishonest intention about such retention. 


DAKSHAYANI v. BRAHMAYYA Ea 2 M.L.J. 303. 
An observation Oi prea Tapetis made In this Casei that it is a salutary 


practice for a J in the Guardians and Wards side to examine all minors 
and interrogate them re directing their return or handed over to any 
custody, even that of the legal ian. Section 24 of the Guardians and Wards 


Act defines the duties of a guardian of the person of a minor. They include custody 
of the ward, his support, health, education etc. And section 25 provides that deat 
ward. leaves or is removed from the custody of a guardian of his person, the 

_ May pass an order for the return of the ward to the custody of such guardian if it 
“is of opinion ‘that it would be for the welfare of the ward to do so. It falls to be 
‘notéd that it is for the Court to satisty itself whether the welfare of the minor requires 
such a restoration to the custody of the guardian. What precisely this direction 
` implies is forcefully expressed in Shushila Ganju v. Kunwar Kriskna®, "There it. was 
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observed £ “ In an application under section 25 of Act VIII of 1980 the sole cri- 
terion is the minor’s welfare. It is only if the Court is of opinion that ‘ it will be 
for theel are or he wards Tetin ee ey Eni oran that it can pas 
an order for such retarn. The rights of the guardian RNA fo h at all though, 
since in all legal systems rules relating io guardianship with a view to 
Pan the interests of the minors, it may be OERS that, if the law gives the 
to a particular n it is in the interests of the minors that that 
person Kah have custody of n”. (Italics ours). ‘This would show that in 
an. application under section 25, the welfare of the minor is alone the relevant cri- 
terion, that the rights of the guardian as such are immaterial but that where a 
person stands designated as guardian in law a presunption will attach that to be 
with him would be for the benefit of the minor. The presumption in this view is 
necessarily rebuttable. In Muthuswami Chettiar v. Chinna Muthuswami', it was 
"pointed out that each case must depend upon its own circumstances, and however 
ount the right of a father may be, that right is liable to be defeated where 
it is shawn that it is better in the interests of the minor and for its welfare that it 
should remain where itis. In Ponniah Asari v. Suppiah Asari? it was stated : “ That 
the father is the natural guardian of his children during their minority and has 
prima facie a paramount right to their custody cannot be disputed, and, if he is not 
unfit and there are no other circumstances in the case, he must be given the custod 
of his minor child or children. But there is one very important matter also w. 
has to be considered and that is the welfare of the minor That the burden 
lies on those seeking to prevent restoration of the ward to the custody of his guardian 
to show: that the interest of the ward demands that the latter should be kept with 
somebody else, is fully recognised in Atchayya v. Kosaraju Narahari®. In that case 
it was stated: ‘It follows that when the guardian of the person of a ward 
applies for the custody of the ward he is only asking the Court to help him to dis- 
charge the duty cast on him by law with reference to his ward and it is for those 
who oppose such an application to make out that the welfare of the ward will 
be better served by its being kept out of the custody of its guardian and retained 
in the custody of the person against whom the application is made.” It is one 
thing to say that the interests of the minor should be the sole consideration i in directing 
a restoration of custody ; but it will be a different thing to claim that the ascertain- 
ment of such interest in every case should involye ascertainment of the wishes of 
the minor. That where the minors are old enough to exercise discretion the Court 
“will take note of any wishes expressed by them, inagmych as it would be a cruel 
disappointment to them to be cut off from any associations created or expectatiqns 
raised during their stay away from their guardian is made clear in Mrs. Besant v. 
G.C. Narapaniah*. But even there it is not suggested that it would be a good practice 
for the Court in every cascon the Guardians and Wards side to find out the wishes 
of the minor. Where the application for custody is by a husband in respect of his 
wife certain special considerations arising under the persowal law of the parties might 
cut across. A Hindu husband becomes entitled to the custody of his wife from 
the moment of his marriage except that by custom or host be Ue the wife can stay’ 
with her parents till puberty, Ansmugha v. Viraraghava®, Bai Ugri v. Purushotiam®. 
The texts of Hindu law relating tò conjugal cohabitation and placing her under 
the control of her husband are not merely moral precepts but rules of law, Mushi 
Buzloor v. Skumsoonissa Begum’. It is true that anes the wife is qualified by age 
to perform her conjugal duties the normal remedy of the husband is to sue for 
restitution of conjugal rights, Surjyamonit v. Kali Kanta®. But an application ynder 
section 25 of the-Guardians and Wards Act will not be incompetent and in Mi. 
_Skeokumart v. Mathura Ram’, it has been held that he can so apply. If control 
was sought through a restitution suit, unless there is some justifying circumstance, 
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the wife will not be permitted to remain apart from the husband: Because such 
control is sought through an application under section 25 the wishes of the minor 
wife or her being a minor will not carry any greater weight, Surjyamoni v. Kalikanta’, 
Dadaji v. Rukmabai?, Purshotamdas v. Bai Mam?. It may also make some difference 
that the question is not one of appointment of a guardian for the minor but one 
likely to withhold from the husband a right which arises on marriage, namely, 
the right to the conjugal society of the wife. _ In view of this distinction it wo 
seem that an application by a husband under section 25 for the custody of his wife ' 
may stand on a different footing from an application by a parent or any other 
person for the custody of a ward and secondly theugh the Court is to the 
welfare of the minor as the Le nonii consideration, where the ward is however 
his wife her obligations under the personal law will have to be considered alongside 
ofit. The statement extracted at the commencement of the note presumably is not 
intended to mark a departure from. the accepted principles but is meant only to 
emphasise that the welfare of the ward should alone be the relevant factor to be 
considered in an application under section 25 and that to ascertain the true interest 
of the minor an examination of the minor would be the proper way of doing it. 
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